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PREFACE. 


This  volume  contains  reports  of  trials  and  cases  of  consti- 
tutional interest  between  the  years  1842  and  1848. 

The  materials  made  use  of  are  stated  at  the  ead  of  each 
report.  As  observed  in  the  earlier  volumes,  the  Committee  are 
in  na  way  responsible  f  (Mr  the  statements  contained  in  any  of 
the  cases ;  and  they  were  not,  in  their  choice  of  the  trials  to 
be  prinjted  ia  full,  guided  by  any  opinion  which  they  might 
entertain  as  to  the  conclusions  arrived  at  by  either  judge  or 
jury  on  any  occaaioo. 

Since  &e  appearanoe  of  the  last  volume  two  members  of  the 
CommiMee  have  died,  Lord  Bowen,  who  was  also  a  member 
of  the  Executive  Sub-Committee,  and  Lord  Coleridge,  L.C.J. 
L^  Welby,  G.C.B.^  has  since  joined  the  Sub-Committee,  and 
^  PrttQcm  liowatt,  E.C.B.,  has  been  appointed  a  member  of 
the  Committee. 

November  1894. 
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Jewison  against  Dyson^  1842. 
JEWISON  agaimt  DYSON. 


[2 


Proceedings  ik  the  CoujiT  of  Exchequer  before  Lord  Abinger,  C.B., 
Parke,  B.,(a)  Aldehson,  K,  and  Gurney,  B.,  on  motion  for  a  new 
TRIAL,  January  27-29, 1842.    (Reported  in  9  M.  &  W.  540.) 

Action  by  the  coroner  of  the  honour  of  Fontefract  in  the  Dachy  of  I^ancaster,  elaioiing  under 
the  charter  of  23  Edw.  8.,  against  a  coroner  of  the  county  of  York,  for  exercising  the  office  of 
coroner  within  the  honour,  and  taking  the  profits  and  emoluments  thereof. 
Held  by  the  Court  of  Exchequer — 

Crown  Grant — Appointment  of  Coroner  in  a  franchieeib*)— Office  of  Coroner — Gamett  v. 
Ferrand.{e^ 
That  the  charter  of  23  Edw.  8.,  granting  to  the  Earl  of  Lancaster  attachiamenta  tarn  de  piacitis 
corona  quam  de  aliis  qoibuscunque  in  omnibus  terris  et  feodis  suis;  ita  quod  nuUus 
vicecome^  vel  alius  bailivus  ecu  minister  noster  vel  hseredum  nostrorum  terras  seu  feoda 
ilia  ingrediatur — ad  attachiamenta  de  placitis  coron®  vel  aliis  pnodiotis,  nisi  in  defectu, 
&c.,  passed  the  exclusiTe  right  to  appomt  coroners  in  the  Duchy. 
The  Crown  cannot  delegate  the  power  to  appoint  a  judge,  but  may  delegate  the  power  to 
appoint  a  coroner,  or,  at  least,  a  person  to  discharge  the  non-judicial  functions  of  a  coroner, 
such  as  taking  inquisitions,  &c. 
QwBre  whether  the  Coroner's  Court  is  a  Court  of  record  ?     Gamett  y.  Ferrand  commented  on. 

(a)  Afterwards  Lord  Wensleydale. 

(6)  See  the  Coroners  Act,  1887,  50  &  51  Vict  c.  71.  s.  30. 

(c)  6  B.  &  C.  611  ;  9  DowL  &  By.  657. 


This  was  an  action  by  —  JmoUon,  who 
had  been  appointed  coroner  of  the  honoor 
of  Pontefract,  in  the  Duchv  of  Lancaster, 
by  letters  patent  under  tne  seal  of  the 
Duchy  against  —  Dyson,  one  of  the  coroners 
for  the  county  of  York,  who  had  held  an 
inquisition  in  the  honour,  and  received 
the  customary  fees. 

The  first  count  of  the  declaration  stated 
that  the  honour  of  Pontefract,  in  the 
county  of  York,  was  an  ancient  liberty 
and  franchise  of  the  Queen  in  right  of  her 
Duchy  of  Lancaster,  and  that  the  Queen, 
in  right  of  her  Duchy,  had  the  ezclnsive 
n^ht  of  appointing  a  coroner  within  the 
said  Duchy,  and  that  the  plaintiff  had 
been  so  appointed,  and  had  the  exclusive 
right  to  hold  inquests  within  the  honour, 
bat  that  the  defendant,  contriving  and 
intending  to  injure  the  plaintiff,  Ac,  and 
without  any  lawful  authority,  performed 
and  exercised  the  office  and  duty  of  cor- 
oner within  the  honour,  and  received  and 
took  to  his  own  use  divers  fees,  &c,,  and 
wrongfuUv  and  illegally  defrauded  the 
plaintiff  thereof,  and  prevented  him  from 
receiving  the  same  and  from  exercising 
his  office  with  the  said  liberty  and  fran- 
chise, and  intruded  upon,  and  disturbed 
him  in  the  exercise  and  enjoyment  thereof. 

The  defendant  in  his  first  and  second 
pleas  traversed  the  grant  to  the  plaintiS*, 
and  the  right  of  the  Crown  to  grant  the 
exclusive  ri^ht  to  execute  the  office  of 
coroner  within  the  franchise;  and  further 
pleaded  that  the  defendant,  as  one  of  the 
coroners  for  the  county  of  York,  was  en- 
titled to  execute  the  office  within  the 
franchise,  and  that  the  defendant,  as  one 
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of  the  coroners,  &.C.,  had  a  lawful  and 
concurrent  light  with  the  plaintiff  to 
execute  the  ofiS^e,  &c. 

The  case  was  tried  before  Lord  Den- 
man,  L.O.  J.,  at  York,  when  a  verdict  was 
given  for  the  plaintiff. 

In  Michaelmas  term,  1841,  Wortley(a) 
obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  judge  at  the  trial  had 
misdirected  the  jury  as  to  the  construe* 
tion  of  the  charter  of  Edw,  III.,  on  which 
the  right  of  the  Queen,  as  Duke  of  Lan- 
caster, to  appoint  coroners  was  based. 

CresstoeU(b),  T,  F.  Ellis  (Attorney'  General 
for  the  Duchy),  Martin(c)  and  Eobinsorh 
showed  cause. 

The  words  of  the  charter  of  Septem- 
ber 26,  1349,  granted  by  Edward  III.  to 
Henry  of  Lancaster  on  the  surrender  of  a 
charter  granted  to  his  father  in  16  Edw,  3, 
are: 

"  Quod  idem  comes  et  h»redes  sui  prsBdiod  in 
perpetuum  habeant  retoma  omnium  brevium 
nostrorum  et  hseredum  nostrorum  et  attachia- 
menta tarn  de  placitis  corona  quam  de  aliis 
qnibuscunque,  in  omnibus  terris  et  feodis  suis ; 
ita  quod  nuUus  viceoomes  vel  alius  ballivus  seu 
minister  noster,  vel  hseredum  nosti'orum  terras 
sui  feoda  ilia  ingrediatur,  ad  executiones  eoruu- 
dem  brevium  et  summonitionum,  seu  ad  at- 
tachiamenta de  placitis  coronse  vel  aliis  procdictis, 
aut  aliquod  officium  ibidem  faciendum,  nisi  in 
defectu  ipsius  comitis  Lancastriic  ct  haeredum 
suorum  prsdictorum  et  ballivorum  et  ministro- 
mm  suorum." 

(a)  Afterwards  Recorder  of  London  and 
Solicitor-General 

(6)  Afterwards  a  Justice  of  C.P. 

(c)  iViterwards  a  Baron  of  the  Exchequer. 
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These  words  jrrant  the  exclusive  right  to 
appoint  coroners  within  the  Duchy. 

Lord  Abinger,  C.B.,  stated  that  the 
(^ourt  were  sutisficd  that,  if  the  words 
gave  the  right,  they  gave  the  exclusive 
right. 

Cresswell:  The  words  **hallivu8  seu 
minister  noster"  include  the  coroner.  In 
Magna  Cbarta,  c  17.,  the  coroner  is  enum- 
erated with  the  other  bailiffs. 

**  Nulhis  vicecomcs,  constabularius,  corona- 
tores,  vel  alii  ballivi  nostri  teneant  placita 
coronoi  nostra;." 

Here  the  charter  grants  the  power  to  make 
attachmmenta  de  placitU  covomje^  the  ex- 
press duty  of  the  coroner. 

In  Placita  de  Quo  Warranto,  p.  23  (temp. 
JEdw.  3),  the  Abbot  and  Convent  of  St. 
Albans,  when  summoned  to  answer  by 
what  warrant  they  claimed  to  make  a 
coroner  in  their  liherty,  pleaded  a  charter 
of  Edward  I.  granting  them  the  right  to 
choose 

"  coroners  in  their  liberty  of  St.  Albans  to  make 
*  attachiainenta  plaeitorum  corona; '  arising  in  all 
places  within  the  same  liberty.** 

And  at  p.  121,  the  Prior  of  St.  Mary's, 
Carlisle,  claimed  that  no  sheriff,  constable 
or  other  bailiff  should  have  entry  on  their 
lands  for  other  purposes, 

"  except  the  *  attachiamcnta  de  placitis  corouae,' 
which  when  the  coroners  should  come  to  make, 
they  should  so  make  them  that  the  franchise  of 
the  aforesaid  bishops  or  his  successors  should 
he  in  nought  impaired.** 

Similar  instances  occur  at  pp.  176,  801. 
And  in  the  concluding  clause  of  the  charter 
in  question,  the  Earl  of  Ixmcaiter  is 
granted  power  to  levy  fines,  &c., 

"sine  occasione  vel  impedimento  nostri  vel 
hseredum  nostrorum,  justitiariorum,  escaetomm, 
vicecomitum,  coronatomm,  vel  aliorum  balli- 
vorum  sen  ministrorum  nostrorum  quorum- 
cumque.** 

The  Statute  of  Westminster  1st.  3  Edw.  1. 
c.  10.,  provides  that  coroners,  chosen  as 
therein  directed, 

*'  lawfully  shall  attach  and  present  pleas  of  the 
Crown.** 

The  counter  roll  thereby  directed  to  be 
kept  by  the  sheriff  is  merely  a  check  on 
the  coroner,  and  an  appeal  of  murder  has 
been  quashed  because  taken  by  the  sheriff 
instead  of  by  the  coroner. 

The  Statute  Be  OJicio  Coronatorts, 
4  Edw.  1.,  states  the  duties  of  the  coroner 
at  common  law,  and  they  almost  all  end  in 
attachment.  Those  found  guilty  on  an 
inquest  super  vistim  corporis  are  to  be 
taken  and  delivered  to  the  sheriff; 

**  such  as  be  foimden  and  be  not  culpable  shall 
be  attached  until  the  coming  of  the  justices."      I 


So  in  the  case  of  persons  drowned  or  sud- 
denly dead, 

"  if  they  were  not  slain  then  ought  the  coroner 
to  attach  the  finders  and  all  others  in  company.** 

So  in  cases  of  the  suspected  finders  of 
treasure,  of  rape,  of  wounds,  of  wreck  of 
the  sea,  the  duty  of  the  coroner  ends  in  at- 
tachment. The  like  description  is  given 
in  Bracton,  lib.  3,  c.  5,  fol.  121. 

The  charter  of  22  Bic.  2,  granting  to 
the  Duke  of  Surrey  custody  of  parte  of 
the  Duchy  in  the  absence  of  Henry  of 
Lancaster,  and  the  grant  of  the  same 
date  to  the  Duke  of  Albemarle,  which 
includes  the  honour  of  Pontefract,  in 
enumeiating  the  oflRces  of  which  the  right 
of  appointment  is  given,  expressly  include 
the  coroner, 

"  with  all  manner  of  offices  of  stewards,  coroners, 
constables,  surveyors,  receivers,  auditors,  bailiffs, 
&c.*' 

This  is  a  nearly  contemporaneous  exposi- 
tion of  the  charter  of  Edw.  3. 

Wortley  stated  that  supposing  the  char- 
ter to  bo  ca|>able  of  this  construction,  he 
should  contend  that  the  Crown  could  not 
cdnfer  such  power  by  the  ambiguous  and 
general  words  used  therein,  but  only  by 
express  words.  He  also  referred  to  1  Koll. 
Abr.  491  as  showing  that  a  grant  to  hold 
cognizance  of  pleas  does  not  give  the 
grantee  a  right  to  appoint  a  judge. 

Cresstvell:  Because  the  grant  is  a  per- 
sonal one.  But  if,  as  now  conceded,  the 
Crown  has  power  to  grant  by  express 
words,  why  not  by  implication?  Here 
the  implication  is  a  necessary  one.  The 
grantee  is  to  exercise  the  functions,  and 
the  Crown  is  not  to  interfere  except  in 
default  of  himself,  his  bailiffs  and  minis- 
ters, showing  that  he  was  to  have  the 
power  of  appointing  them.  In  the  Pla- 
cita de  Quo  Warranto,  p.  133,  the  Abl)ot 
of  Battle  maintained  his  right  to  appoint 
a  coroner  without  showing  any  express 
words,  and  the  Archbishop  of  Vanterhttry 
thcrenpon  complained  that  the  right 
would  interfere  with  his  right  of  having 
the  returns  of  write  and  attachmente  in 
the  manor  of  Broke  in  the  same  hundred, 
throwing  light  on  the  meaning  of  aMachic^ 
menta,  whicn  arc  then  first  mentioned  in 
the  record. 

There  is  a  case  in  Oo.  Ent.  544,  in  which 
Lord  Paget's  right  to  appoint  a  coroner  in 
the  manor  of  Burton  was  admitted.  Coun- 
sel also  referred  to  Placita  de  Quo  War- 
ranto, p.  305,  2  Inst.  496. 

The  first  case  in  which  the  expression 
"general  words'*  occurs  with  relation  to 
grante  by  the  Crown  is  in  17  Vin.  Abr. 
130  (Prerogative,  C.c),  where  it  is  said 
(citing  from  the  Year  Book,  8  Hen.  4.,  f.  2), 
**  the  right  of  the  king  shall  not  pass  by  general 
words." 
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But,  looking  at  the  Tear  Book,  it  appears 
that  the  question  was,  whether  the  goods 
of  a  prisoner  who  died  under  the  peine 
forte  et  dure  were  felon's  goods  within 
the  meaning  of  a  grant  from  the  Crown, 
and  not  whether  all  felon's  goods  did  not 
pass  under  such  words.  In  the  note  in 
the  same  page  of  Yin.  Abr.  it  is  said : 

*'  what  he  can  grant  only  by  his  prerogadTe  can 
oeTer  past  bj  general  words,  and  therefore 
choses  in  action  will  not  pass  without  special 
words  : " 

but,  as  appears  by  the  case  to  which 
reference  is  made  in  12  Rep.  2,  this 
means,  not  that  what  he  possesses  be- 
cause he  happens  to  bo  king  shall  not 
pass  by  general  words,  but  that  only 
that  which  in  the  mouth  of  a  subject 
ATOuld  haye  passed  shall  be  oonsidei'ed  to 
pass;  that  is,  the  words  shall  not  bd 
strained  beyond  their  ordinary  meaning. 
So,  where  it  is  said  that  the  grant  of 
cognizance  of  pleas  does  not  give  the 
right  to  hold  an  assize,  the  explanation  of 
that  is  also  to  be  found  in  the  Year  Book, 
9  Hen.  6.,  27  b ;  not  that  it  is  too  general, 
and  therefore  the  assize,  being  one  species 
of  plea  shall  not  pass ;  but  that  it  is  no 
plea  at  all — aeaixe  non  est  placittMn^  sed 
querela.  In  Evans  v.  A8Cough{a)  there  is 
this  dictum  of  Jones,  J. : — 

"  If  the  king  grant  an  ecolesiam,  the  advow- 
son  passes ;  for  the  intent,  and  not  (he  precise 
words,  are  to  be  observed  in  the  grants  of  the 
Crown  "(*)• 

An  authority  may  be  referred  to  on  the 
other  side  in  17  Yin.  Abr.  142. 

**  If  the  king  grants  to  another  to  hold  pleas 
before  his  bulins,  stewards,  or  justices,  if  he 
bad  DO  such  oflkers  before  the  grant,  he  cannot 
make  them  by  it/* 

That  also  is  an  extract  from  the  Year 
Book,  7  Hen.  4.,  f.  5  b :  and  it  is  remarkable 
that  Brooke,  in  his  Abridgment  (Patents, 
pL  9),  puts  precisely  the  opposite  inter- 
pretation on  the  same  passage:  but 
assuming  the  construction  in  Vin.  Abr. 
to  be  the  right  one,  the  meaning  is,  that 
if  the  grantee  has  no  such  officers,  it  is  a 
grant  do  non  existentibus,  and  therefore 
void ;  and  he  cannot  claim  by  implication 
the  right  of  makine  such  officers. 

Lord  Abimgeb,  C.B.  :  There  is  another 
principle  applicable  to  thai  case ;  that  the 
firrant  to  a  well-known  existing  officer  of  a 
judicial  power  is  good;  but  the  Crown 
cannot  grant  the  power  of  delegating  it 
to  a  third  person. 

(a)  Latch,  248. 

(6)  See  also  Whistler^s  case,  10  Bep.  65, 
where  it  was  held  that  the  advowson  of  a  manor 
passed  by  general  words.  Note  in  9  M.  &  W. 
568. 


OressweU:  Accordingly,  in  the  same 
note,  citing  from  the  2  Hen.  7.,  fol.  13,  it 
is  laid  down  : — 

**If  the  king  grants  conusance  of  pleas  to 
one  N.,  and  does  not  say  before  whom  it  shall 
be  held,  the  fn^ant  is  void ;  for  the  grantee  can- 
not make  a  judge ;  bat  if  be  had  court  before, 
then  the  grant  is  good.'' 

This  x>fk88age  occurs  in  the  Tear  Book 
only  inoidenially,  in  illustration  of  the 
question,  whether  the  king  could  by 
implication  grant  the  power  to  make  a 
oorporation.  By  granting  that  which  could 
be  done  only  by  a  corporation.  However, 
in  the  Lib.  Ass.,  37  Edw.  3.,  fol.  217, 
there  is  a  case  where  the  bailiff  of  the 
town  of  BeYerley  claimed  to  have  cog- 
nizance of  all  manner  of  pleas,  under  a 
charter  whereby  the  king  granted  to  the 
fKTOvost  of  the  town  curiam  suam,  and 
the  franchise  was  allowed;  and  it  was 
held  that  the  Court  might  be  held  b^  the 

?royo8t^8  steward  or  bailiffs.  Again  in 
7  Yin.  Abr.  89,  is  this  passage : — 
'*The  king  cannot  dispose  of  his  crown  by 
testament,  though  it  be  under  the  great  seal ; 
nor  of  the  ports  of  the  kingdom,  nor  of  the 
jewels  of  the  crown,  nor  of  power  to  pardon 
treason  or  felony  within  this  kingdom,  nor  of 
power  to  make  judges,  justices  of  the  peace,  or 
sheriffs,  nor  of  such  which  concern  Government 
in  a  high  degree ;  of  these  the  king  can  neither 
make  a  grant  nor  a  testament  He  may  grant  the 
lands  which  he  has  in  jure  coronse  by  his  letters 
patent,  or  by  his  will  under  the  great  seaL" 

To  which  there  is  a  note,  which  is  cited 
from  the  Y.  B.,  1  Hen.  7.,  fol.  16:— 

"  The  king  cannot  grant  a  power  to  any  to 
make  justices  of  oyer  and  terminer,  but  he  ought 
to  constitute  such  justices  himself ;  for  it  is  a 
high  prerogative." 

But  the  case  itself  does  not  go  so  far ; 
it  is  as  follows : — 

**  Grant  of  the  king  made  to  the  Abbot  of 
St.  Albans,  to  make  justices  is  not  good,  for  it 
is  a  thing  annexed  to  the  crown,  and  cannot  be 
severed,  as  grant  to  make  denizens  or  to  pardon 
fblons  is  not  good  ;  contrary  of  steward  m  leet, 
or  justice  where  conusance  of  plea  is,  for  those 
are  the  stewards  or  justices  of  the  kin^ ;  but  the 
grant  above  to  the  abbot  to  make  justiciarios 
soos  is  not  good,  and  such  cannot  allow  clergy 
to  a  felon,  &C." 

It  would  seem,  therefore,  that  the 
difficulty  was  rather  in  the  language  of 
the  charter,  in  firing  the  grantee  power 
to  make  his  own  justices  and  not  the  }cing*s. 
But  none  of  these  authorities  are  appli- 
cable to  the  quasi  judicial  office  of  a 
coroner,  but  only  to  judges  in  the  higher 
and  proper  sense  of  the  word.  In  Com. 
Dig.,  Courts  (P.  2),  it  is  said:— 

*•  So  the  king  may  grant  conusance  of  pleasi 
by  which  the  grantee  fthall  have  conusance 
of  all]  pleas  commenced  in  other  courts  out  of 
such  precinct,  &c.** 

A  2 
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Then  follows  an  extract  from  1  Boll. 
Abr.,  491  :— 

*•  So  an  ancient  grant  de  curiA  regali,  or  omni 
regi&  pot€state,  is  sufficient,  if  conusance  upon  it 
has  been  allowed. 

"  So  such  ancient  grant  is  sufficient,  though 
no  judge  be  named,  where  the  bailiff  of  the 
grantee  haH  always  used  conusance.** 

In  Com.  Dig.,  Franchise  (A.  1.),  the 
author  adopts  the  mle  laid  down  by 
Lord  Coke  in  the  2  Inst.,  282,  as  a  tme 
rale  for  the  construction  of  franchises : 

"Where  anj  claimed  before  the  justices  in 
eyre  any  franchises  by  an  ancient  charter,  though 
it  had  express  words  for  the  franchises  claimed  ; 
or  if  the  words  were  general  and  a  continual 
possession  pleaded  of  the  franchises  claimed  ;  or 
if  the  claim  was  by  old  and  obscure  words,  the 
party  in  pleading  expounding  them  to  the  Court, 
and  averrini^  continual  possession  according  to 
that  exposition ;  the  entry  was  ever, '  inquircUur 
super  possessionem  et  usum,  which  I  have  ob> 
served  in  divers  records  of  those  eyres,  agreeable 
to   that    old    rule,  *optimus    interpres    rerum 


And  again,  in  Com.  Dig.  Grant  (GT.), 
where  the  whole  law  on  the  subject  of  the 
construction  of  grtknts  by  the  Crown  is 
collected,  under  the  article  (G.  5) — 
("  Grant  by  the  Crown  in  respect  of 
cei-tainty,")  the  rule  laid  down,  taken  from 
the  9  Bep.  47a,  is— 

**  So  a  grant  of  the  king,  which  has  sufficient 
certainty  for  showing  fully  that  the  king  was 
not  deceived,  will  be  good." 

And  every  instance  there  given  of  un- 
certainty sufficient  to  avoid  such  a  grant, 
has  reference  to  matters  which  belong  to 
the  king  by  right  of  his  prerogative,  which 
cannot  pass  hy  mere  general  words;  as 
for  instance,  the  grant  of  a  manor,  which 
had  come  by  forfeiture  or  otherwise  into 
the  hands  of  the  Crown,  with  all  liberties, 
privileges,  Ac,  would  not  pass  therewith 
felon's  goods,  although  tney  had  for- 
merly been  granted  and  held  with  the 
manor.  Now  the  right  of  appointing  a 
coroner  is  not  a  matter  which  tne  Crown 
has  in  right  of  its  prerogative;  in  the 
absence  of  any  grant  from  the  Crown,  it 
would  have  remained  in  the  freeholders  of 
the  county,  according  to  8  Edto,  1.  c.  10. 
By  the  grant  of  a  manor,  with  general 
words,  an  advowson  has  been  held  to  pass ; 
WhisUer^e  case(a) :  So,  by  the  grant  of  a 
hundred.  Lord  Hah  in  Atkyru  v.  Ola/re 
says(&)  that  there  passed — 

'*  Not  only  a  liberty  which  had  a  court,  and 
also  commonly  a  lect,  which  is  called  the  leet  of 
the  hundred,  but  there  was  also  an  implied 
power  of  making  a  bailiff." 

So,  by  the  grant  of  a  forest,  oun  omni- 

(a)  10  Rep.  65. 
(6)  1  Ventr.  40«. 


bus  incidentibus,  appendiciis,  et  perti- 
nentiis,  it  was  held  that  the  grantee 
should  have  conrte  of  attachment  and 
Bwanimote,  though  not  a  justice-seat ; 
"  because  that  was  necessary  to  give  any  validity 
to  the  forest  as  a  forest ;  " 
Manwood's  Forest  Laws,  36.  So  also  here, 
if  the  coroner  be  the  proper  officer  to  make 
attachments  of  pleas  ot  the  Grown,  the 
right  of  appointing  that  officer  as  clearly 


Here  the  charter  of  1  Hen,  4.  being  a 
statutory  charter,  confirmed  by  the  par- 
liamentary charter  of  1  Edw,  4.  and 
1  Hen,  7.,  no  question  can  be  raised  as  to 
the  power  of  the  Crown,  but  only  as  to 
the  effect  of  the  words. 

Wortley,  W.  H  Wat8on,{a)  and  Hardy, (h) 
in  support  of  the  rule.  The  question  ia, 
not  >v  nether  the  Duke  of  Lancaster  had  the 
right  of  appointing  officers  to  attach  pleas 
of  the  Crown,  but  whether  he  had  the  right 
of  appointing  coroners,  to  the  exclusion  of 
the  county  coroners  who  were  to  be  elected 
bv  3  Edu),  1.  c.  10.  There  is  no  non  obstante 
clause  in  the  Charter,  as  there  would  have 
been  if  the  Crown  had  intended  to  set 
aside  the  statute.  There  are  6eve)*al  cir- 
cumstances in  which  a  grant  of  this  kind 
may  be  void,  if  it  professes  to  grant  a  part 
of  the  King's  prerogative — if  it  be  un- 
certain, for  dolus  lalet  in  generalibua,  and  if 
it  be  made  under  a  mistake.  The  words 
attachiamenia  de  placitis  coron(e  do  not 
carry  the  right  to  appoint  a  coroner.  They 
are  less  wide  than  attachiamenia  placi- 
toi-wn  coroncB.  They  do  not  convey  the 
right  to  appoint  a  coroner  any  more  than 
the  words  retoma  hreviwn  convey  the 
ri^ht  to  appoint  a  sheriff.  The  non-mtro- 
mittant  clause  does  not  expressly  exclude 
the  county  coroner ;  it  only  excludes  King's 
officers  who  should  interfere  with  any- 
thing already  granted  by  the  Charter; 
otherwise  it  would  exclude  all  coroners, 
including  the  Lord  Chief  Justice  of  the 
Qaeen's  Bench. 

In  Stawnford's  Pleas  of  the  Crown,  48, 
it  is  said — 

'*  Coroner  est  on  ancient  officer  deins  cest 
realm,  ordains  d'estre  un  principal  conservator 
ou  gardcin  de  la  peas,  a  porter  record  des  pleas 
del  corona,  et  de  son  view,  et  de  abjnrationc,  et 
de  utlagariis,  &c. ;  sel  definition  est  done  per 
Britton." 

Fitzherbert  gives  a  definition  to  the  same 
effect(c) ;  and,  in  the  2nd  Inst.,  31, 
Lord  Ooke  gives  also  another  from  the 
Mirror: — 

"  fiis  name  is  derived  a  '  coroni,*  so  called  be- 
cause he  is  an  officer  of  the  Crown,  and  hath 
conusance    of    some    pleas    which   are    called 


(a)  Afterwards  a  Baron  of  the  Exchequer. 
(6)  Afterwards  Lord  Cranbrook. 
(c)  FiU.  N.  B.  163. 
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*  plaoita  coroDSB.*  For  hi»  antiquity,  see  the 
Mirror,  who  (treating  of  articles  established  by 
the  ancient  kings,  Alfred,  &c.)  saith,  'Auxi 
ordains  liier  coronours  in  chescun  county,  et 
viscounts,  a  garder  le  peace  quant  les  cjuntis 
soy  demisterent  del  gard,  et  bayliffes  in  lieu  de 
centeners  * :  that  is,  coroners  in  every  county,  and 
aheriifs,  were  ordained  to  keep  the  peace  when 
the  earls  dismissed  themselves  of  the  custody  of 
the  counties,  and  bailiffs  in  place  of  hundredors. 
For  his  dignity  and  authority,  Britton  saith,  in 
the  person  of  the  king, '  Pur  ceo  que  nous  volons 
que  coroners  sont  in  chescun  county  principals 
gardeins  de  nostre  peas,  a  porter  record  de  pleas 
de  nostre  corone,  et  de  lour  views  et  abjurations, 
et  de  utlagariis,  volons  que  ilz  sont  esHeus 
solonque  ceo  que  est  contein  in  nous  statutes  de 
lour  election/** 

It  appears,  therefore,  that  from  time  im- 
meraorial  they  were  high  and  eleotiye 
officers.(a)  3  Sdw.  1.  o.  10.  provides  that 
"throughout  all  shires  sufficient  men  shall  be 
chosen  to  be  coroners,  the  most  wise  and  dis- 
creet knights,  which  know  well  and  may  best 
attend  upon  such  offices,  and  which  lawfully 
shall  attach  and  present  pleas  of  the  cro^vn." 
Bat  this  statute  shows  that  the  making  of 
attachments  is  not  the  duty  of  coroners 
only,  for  it  provides 

'*  that  sheriffs  shall  have  counter-rolls  with  the 
coroner,  as  weU  of  appeals  as  of  inquests,  of 
attachments,  or  of  other  things  which  to  that 
office  belong." 

The  statute  of  28  Edto.  8.  c.  6.  also  pro- 
vides that  coroners  shall  be  elected. 

Lord  Abinoeb,O.B.  :  The  statute  ^Edw,  1. 
c.  10.  is  not  to  affect  local  franchises. 

WoriUy :  Bat  this  was  aft<;r  the  passing 
of  3  Edw,  1.,  and  there  is  no  non-obstante 
clause. 

It  appears  to  be  clear,  on  all  the  old 
authorities,  that  the  coroner  was  not  the 
only  oflScer  who  made  attachments  of 
what  are  termed  **  pleas  of  the  Crown." 
The  Statute  of  Westminster,  3  Edw,  1. 
c.  9.,  says: 
**  For  as  much  as  the  peaee  of  thig  realm  hath 


(a)  The  first  mention  of  coroners  is  in  the 
Articles  of  the  Eyre  of  1194,  "  Praeterea  in 
quolibet  comitatu  digantur  tres  milites  et  unus 
dericuB  custodes  placitorum  coronie."  Stubbs, 
Select  Charters,  291.  In  the  English  Histori- 
cal Beview,  October  1898,  p.  759,  Professor 
Maitland  writes  :  *<  From  1194  onwards  we 
have  in  the  coroner  an  officer  who,  while  he  is 
boond '  custodire  placita  corons,'  is  not  entitled, 
or,  at  all  events,  not  empowered  by  the  terms  of 
his  appointment,  'tenere'  (or  'placitare') 
'  placita  corona/  Is  not  this  the  very  essence 
of  the  matter,  that  in  coroners  we  have  persons 
whose  duty  it  is  to  *keep'  pleas  which  other 
persons  are  to  'hold.'  To  safeguard  the  in- 
terests of  the  Crown  until  they  can  be  brought 
before  some  *  other  officers,'  this  is  their  special 
business ;  but  they  are  not  to  preside  in  Court 
when  those  interests  are  in  debate.*' 


been  evil  observed  heretofore,  for  lack  of  quick 
and  fresh  suit  making  after  felons  in  due  man- 
ner, and  mainly  because  of  franchises  where 
felons  are  received,  it  is  provided  that  all  gene- 
rally be  ready  and  apparelled  at  the  command- 
ment and  summons  of  sheriffs,  and  at  the  cry  of 
the  county,  to  sue  and  arrest  felons,  when  any 
need  is  :  And  if  the  sheriffM,  coroners,  or  other 
bailiffs,  within  franchise,  or  without,  for  reward, 
or  for  prayer,  or  for  fear,  or  for  any  manner  of 
affinity,  conceal,  consent,  or  procure  to  conceal, 
the  felonies  done  in  their  bailiwicks,  or  other- 
wise will  not  attach  nor  arrest  such  felons  there 
as  they  may,  or  otherwise  neglect  to  do  their 
office  in  any  manner  in  fitvour  of  such  misdoers, 
and  be  attainted  thereof,  they  shall  have  one 
year's  imprisonment,"  &c.,  &c 

Then,  when  c.  10.  of  the  same  statute, 
speaking  of  the  duties  of  the  office  of 
coroner,  refers  to  appeals,  inquests,  at- 
tachments, and  presentments,  it  would 
seem  that  the  word  "attachment"  there 
means  no  more  than  an  arrest  in  pursu- 
ance of  the  before-mentioned  proceedings. 
That  construction  is  confirmed  by  the 
provisions  of  the  same  Statute  of  West- 
minster 1,  c.  15.  The  words  of  this  charter 
would,  therefore,  be  fully  satisfied  by  hold- 
ing that  the  atiachictmerUa  therein  men- 
tioned mean  criminal  arrests,  founded  on 
previous  proceedings  taken  before  the 
sheriff  or  other  simuar  officer.  That  the 
sheriff  had  the  power  of  taking  inquisi- 
tions, and  of  arresting  and  imprisoning 
persons  found  culpable  thereon,  clearly 
appears  also  from  the  Statute  of  West- 
minster 2,  13  Edw,  1.  c.  13.  So  also, 
from  the  statute  1  Edw,  3.  c.  17.  and 
25  Edw,  3.  c.  14,  it  is  plain  that  sttach- 
ments  were  made,  and  what  are  technically 
termed  pleas  of  the  Crown  were  held,  by 
the  one  as  well  as  the  other  officer.  And 
the  saving  clause  of  the  statute  28  Edw.  3. 
c.  G.,  which  reserves 

'*to  the  king  and  other  lords  which  ought  to 
make  such  coroners,  their  seigniories  and  fran- 
chises," 

may  receive  fall  effect  by  applying  it  to 
immemorial  franchises  of  that  nature  ;  and 
so,  accordingly,  it  was  claimed  in  the  case 
of  the  Lord  Paget,  in  Coke's  "  Entries," 
p.  544,  where  the  party  was  not  satisfied 
to  rely  only  on  the  grant  from  the  Crown 
which  gave  in  empreM  words  the  right  to 
appoint  a  coroner.  In  the  same  collec- 
tion, p.  530  b,  there  is  the  case  of  a  quo 
warra/nto  for  exercising  various  franchises, 
not  affecting  the  exercise  of  the  office  of 
coroner;  and  the  plea  claims  under  a 
grant  by  the  Oi*own  to  Queen  Catherine  of 
Arragon,  the  wife  of  Henry  VIII.,  to  have 
for  her  life 

*•  the  return  of  all  writs,  as  well  of  assize,  of 
certificates,  and  attachments,  as  of  all  other 
briefs  and  precepts  of  the  king)  his  heirs  and 
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successors,  and  also  summonses,  extracts,  and 
precepts  of  the  Exchequer." 

Here  a  grant  of  attachments  was  not 
pretended  to  impoi-t  the  right  to  appoint  a 
coroner.  Again,  at  p.  537  is  to  be  found 
a  quo  warranto  against  the  inhabitants 
of  Denbigh,  for  having  a  court  before 
their  bailiffs,  and  there  precisely  the 
same  words  occur  as  here : 

'*  Nee  non  attachiamenta  tarn  de  placitis  coronas 
quam  aliis  in  dictA  villA:" 

yet  no  notion  was  entertained  of  claiming 
under  these  words  the  right  of  appointing 
a  coroner.  In  truth,  the  onJy  pleas  of  the 
Crown  which  the  coroner  was  to  attach, 
were  those  that  appeared  before  him  upon 
his  own  view,  either  super  visum  corporis, 
or  when,  in  old  times,  he  had  the  power 
of  taking  inquests  upon  other  felonies. 
The  other  side  have  relied  much  upon  the 
authority  of  Bracton,  as  showing  that  the 
duties  or  the  coroner  generally  terminated 
in  an  attachment  of  the  person.  But  it  is 
remarkable  that  Bracto7i  nowhere  says,  in 
express  words,  that  the  coroner  is  to  attach. 
His  words  are  not  attachiat  coronaiorius ^ 
hut  attachiendus,  **let  him  be  attached." 
Indeed,  in  ancient  times,  when  the 
counties  wore  first  divided  into  tithinga, 
it  will  bo  found  that  the  decennaries  were 
the  parties  responsible  for  the  attaching 
of  persons  sufcpected  of  homicide  or  other 
felonies.  In  the  preface  to  Home's 
*'  Mirror,"  the  editor,  speaking  of  the 
duties  of  the  decennary,  sayE: 
**  This  decennalis  fidejussio,  or  decemvirale 
collegium,  by  our  author  is  called  the  decennary, 
M  ho  were  charged  to  bring  forth  the  person  of 
every  offender  to  answer  under  the  law  ;  where- 
of Mr.  Bracton  speaketh  in  these  words — *  De 
CO  autem  qui  f  ugam  fecerit  (he  speaketh  of  one 
after  a  felony  committed)  diligenter  erit  in- 
quirendum si  fuerit  in  franciplegio  et  decennft, 
et  tunc  erit  decenua  in  misericordia,  coram 
justiciariis,  quia  non  habent  ipsum  malefactorem 
ad  rectum.'  And,  according  to  that  law,  if  a 
felon,  after  his  flying  or  conviction,  were  pos- 
sessed of  goods,  the  town  or  decennary  might 
seize  those  goods,  in  whose  eyer  possession  tbey 
were  found,  as  appeareth  by  3  £dw.  8.  in  Fitz- 
herbert's  Abridgement,  title  *  Coronae,'  366." 

The  passage  thus  cited  from  Fitzh.  Abr.  is 
as  follows : 

*'  Nota  quod  vicecomes  et  decennarii  seiitire  pos- 
sunt  catalla  fbgitiToram  in  manos  domini  regis, 
ct  vicecomes  catalla  ilia  liberabit  ^illatcB,  ad  re- 
spondendum domini  regia  in  itinere ;  et  si  vioe- 
comes  nee  decennarii  sdsiennt,  villa  respondebit 
regi  itinere." 

In  another  place  (p.  186),  Fitzherhert,  in 
enumerating  the  duties  of  the  coroner, 
does  not  say  that  he  is  to  attach  pleas  of 
the  Crown,  but  that  he  is  to  Jceep  the 
record  of  his  view,  &c., 
(**  doit  port  sou  record  do  son  view,"  &c.) 


So,  in  Home's  **  Mirror,"  38,  the  author 
says: 

**  To  coroners  anciently  were  enjoyned  the  keep- 
ing of  the  pleas  of  the  Crown,  which  extend  now 
but  to  felonies  and  adventures." 

The  same  view  is  borne  out  by  a  curious 
entry  in  the  Parliamentary  Petitions,  in 
the  case  of  the  Abbot  of  Fumess  (vol.  1, 
p.  436),  from  which  it  appears  that  the 
sheriff  was  in  the  habit  of  taking  inquisi- 
tions super  visti7n  corporis.  It  is  a  peti- 
tion from  the  Abbot  of  Fumess,  complain- 
ing of  a  great  mortality  in  the  district, 
and  reciting  that  divers  mqueets  had  been 
held  before  the  sheriffs  and  coroners  of 
Lancashire, 

C*  devaunt  visconates  et  coronours  fers  a  Lan- 
castre.") 

Again,  in  Dalton,  p.  167,  in  setting  forth 
the  duties  of  sheriffs,  it  is  said : 

**  Nota  quod  pro  transgressione  contra  coronam 
regiam  quce  tangit  vitam  et  membrum,  defendens 
sen  delinquus  attachiahf  erit  per  corpus,"  &c. 

In  Bracton,  p.  137,  there  is  a  writ  set  out, 
directed  to  tne  sheriff,  directing  him  that 
in  case  of  the  arrest  of  a  party  for  felony, 

*'  super  visum  custodum  placitorum  coronse 
nostrsc,  et  super  visum  tuum  et  baliivorum 
tuorum  et  Icgalium  hominum,  apprecientur 
catalla  ipsius  capti,"  &c.,  &c. 

And  Dalton,  in  the  chapter  on  bailiffs  of 
franchises  (p.  4?63),  says  : 
"If  any  felon  or  other  offender  against  the 
king's  pe^ce,  &c.,  shall  be  within  any  liberty  or 
franchise,  and  the  justices  of  the  peace,  &c., 
shall  direct  their  warrant  or  process  to  the 
sheriff  for  the  apprehending  of  such  offender, 
the  sheriff  is  to  enter  such  franchise,  and  to 
execute  the  process  or  warrant,  and  not  to  write 
to  the  bailiff  of  the  franchise,  for  that  here  the 
king  is  a  party." 

These  authorities  appear  to  show,  that  the 
attachment  of  pleas  of  the  Crown,  although 
principally  it  may  have  been  in  the  coroner 
since  the  statute  of  3  Edw,  1,  which  un- 
doubtedly makes  him  the  party  to  attach 
pleas  upon  inquests  held  before  him,  yet 
at  common  law,  and  down  to  a  later 
period  than  is  now  the  subject  of  inquiry, 
was  by  no  means  exclusiFoly  the  duty  of 
the  coroner.  If  that  be  so,  the  grant  of 
attachments  of  pleas  of  the  Orown>  with  a 
clause  excluding  sheriffs  and  bailiffs,  may 
be  fully  satisfied  by  applying  it  to  those 
attachments  which  the  sheriffs  and  other 
oflicers  were  authorised  to  make;  the 
words  being  construed  merely  as  an  ex- 
tension of  the  previous  words  retoma 
hrevium,  &c.,  and  as  giving  the  power  to 
make  arrests  and  attachments  upon  the 
writs  and  sammonses  before  mentioned. 
And— 
**  If  the  king's  grant  can  enure  to  two  intents,  it 
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shall  be  taken  to  the  intent  that  makes  most 
for  the  king's  benefit."  Com.  Dig.,  Grant 
(G.  12). 

Further,  it  is  distinctly  laid  down,  that 
the  king  cannot  grant  away  that  which  is 
a  ])art  of  his  prerogative,  and  that  the  ap- 
pointment of  judicial  officers  is  a  part  of 
his  prerogative.  Now,  a  coroner  is  un- 
doubtedly, to  ihis  day,  a  judicial  officer  in 
some  sense  of  the  word;  and  he  was 
anciently  a  judge  of  very  high  degree. 
In  Dalton'e  "  Sheriff,"  443,  it  is  said : 

^  The  coroners  are  jud^s  of  the  outlawries,  and 
are  to  sit  with  the  sheriff  at  every  county  ooart. 
They  are  to  give  judgments  upon  the  outlawries, 
and  they  are  to  give  and  pronounce  the  judg- 
meut,  and  to  make  a  short  memorandum  thereof 
in  the  book ;  but  the  coroners  are  not  to  make 
return  of  the  outlawry,  for  the  custody  of  the 
record  itself  does  not  appertain  to  the  coroners, 
bat  tbe  sheriff.** 

In  Lord  Cok6*$  "  Commentary  on  the  Sta- 
tute of  Westminster  the  First "  (2  Inst. 
176),  he  observes  upon  the  passage, 

**  Que  les  coroners  loialment  attachent  et  repre- 
sentent  les  pies  del  coron,"  &c., 

•'  By  this  it  appeareth  that  the  coroner  is  judge 
of  the  cause,  and  not  the  sheriff,  and  this 
agreeth  with  our  old  and  latter  books ;  only  the 
sheriffs  have  counter-roUs  with  the  coroners  by 
force  of  this  act,  and  therefore  a  certiorari  may 
be  directed  to  the  sheriff  and  coroner,  to  remove 
an  appeal  by  bill  before  the  coroner,  because  the 
sher^  hath  a  oounter-roU:  but  if  the  certiorari 
be  directed  to  the  shariff  only,  in  case  of  appeal 
or  indictment  of  death,  it  is  not  sufficient  to  re- 
move the  record,  because  he  is  not  judge  of  the 
cause,  but  hath-only  a  counter-roll." 

The  coroner's  is  a  court  of  record,  and  he 
may  commit  for  contempt:  Garnett  v. 
Ferrand.{a)  It  is  stated  to  be  so  in  the 
4  Inst.  271,  and  Com.  Dig.,  Officer  (G.  5) : 
where  also  it  is  said  that  the  coroner  has 
jarisdiotion  to  take  an  appeal  of  robbery 
or  other  felony,  and  that  upon  such  appeal 
he  alone  is  judge,  though  by  the  Statute 
of  Westminster  the  sheriff  has  the  counter- 
rolls  of  appeals  and  inquests  with  the 
coroner.  (5) 

(a)  6  B.  &  C.  611 ;  9  Dowl.  8c  By.  667. 

(6)  Commenting  on  Magna  Carta,  c.  17., 
Coke  says,  2  Inst.  32 :  "  And  what  authority 
had  the  coroner  (in  pleas  of  the  Crown  at  the 
date  of  Magna  Carta)  ?  The  same  authority  he 
now  hath,  in  case  when  any  man  come  to  violent 
or  untimely  death,  *  super  visum  corporis,*  &c. 
Abjurations  and  outlawries,  &c.,  appeals  of 
death  by  bill,  &c.  This  authority  of  the 
coroner,  via.,  the  coroner  solely  to  tSLke  an  in- 
dictment •  super  visum  corporis,*  and  to  take  an 
appeal,  and  to  enter  the  appeal,  and  the  count 
remaineth  to  this  day.  But  he  can  proceed  no 
further  either  upon  the  indictment  or  appeal, 
but  to  deliver  them  over  to  the  justices;  and 
this  is  saved  to  them  by  stat.  Westm.  1.  c.  10." 


The  question  must  be  considered  as  if 
it  had  arisen  at  the  time  the  grant  was 
made.  The  subsequent  parliamentary 
charters  onl^  confirmed  what  was  granted 
by  the  oriffmal  charter  of  Edw.  3.  No 
such  right  nas  been  claimed  in  the  Duchy 
of  Cornwall.  Counsel  also  referred  to 
Farmeter  v.  Attorney- Oenefdl{a)  and  Alcoch 
V.  Oooke.{b) 

Lord  A3IN0£B»  C.B. :  In  the  case  of 
Jewison  v.  Dyson^  which  was  argued  at 
great  length  on  the  motion  for  a  new  trial, 
upon  the  construction  of  the  charter  which 
is  supposed  to  create  the  Duchy  of  Lan- 
caster, we  have  considered  the  arguments 
that  have  been  offered ;  and  although  I 
cannot  think  the  question  of  so  much  im- 
portance as  it  is  represented  by  the  counsel 
who  argued  it,  for  it  is  a  mere  question 
which  of  two  coroners  shall  have  the  foes 
for  executing  the  duties  of  coroner  in  a 
certain  district  (which  is  of  comparatively 
little  importance  to  the  public) ;  yet  we 
are  of  opinion,  considering  the  whole  of 
the  case,  that  the  charter  has  been  rightly 
constiued  by  the  judge  and  the  jury,  and 
that  we  ought  not  to  disturb  the  verdict. 

The  question  is  this,  whether  or  not  the 
words  of  the  charter  were  sufficient  to  con- 
vey to  the  Duchy  of  Lancaster  the  right  of 
appointing  a  coroner  within  the  district  of 
the  Honour  of  Pontefract.  The  words 
are  attctehia/fnenta  tarn  de  pUiciUt  coronas 
qua/m  de  aUis  qutbtucumque  And  the 
words  are  followed  by  a  oeclaration  that 
none  of  the  kind's  ministers  or  bailiffs 
shall  interfere  with  the  rights  granted  to 
the  duchy.  Then,  at  the  conclusion, 
"Our  coroners"  are  mentioned  amongst 
others  who  shall  not  interfere. 

Mr.  GresBwell,  in  the  very  able  argument 
which  he  addressed  to  us  upon  the  subject, 
adduced  sufficient  authorities  to  show 
that  the  words  cUiachiamenta  de  placitis 
coroncB  and  the  words  attachiamenta 
placitorum  coronce  are  used  in  contem- 
poraneous charters  in  the  same  sense; 
and  I  think  they  must  have  been  so  used, 
because  the  proposition  ''de,'*  which  is 
Norman  French  idiom,  found  its  way 
very  early  into  our  law  Latin,  and  is 
generally  used  to  express  the  genitive 
case.  But  if  tliere  be  any  distinction,  the 
words  cUtachiamenia  de  placitis  coronas 
most  be  construed  in  a  larger  sense  than 
the  words  attaehiamenta  placitorum  cO' 
roncBf  because  the  one  would  be  con- 
fined strictly  to  what  were  pleas  of  the 
Crown,  the  other  would  apply  to  all 
matters  of  cmd  relaUng  to  pleas  of  the 
Crown ;  therefore,  if  tliere  be  any  dis- 
tinction in  the  words  those  used  in  the 
charter  are  the  larger.     But  I  tbink  it 


(a)  10  Price,  378,  412. 
(6)  a  St.  Tr.  N.S.  327. 
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was  clearly  proved  by  the  authorities 
adduced  by  Mr.  Cresswell,  to  which  i  need 
not  refer  more  particularly,  that  these 
words  were  sufficient  to  convey,  and  have 
been  rightly  construed  to  convey,  a  right 
to  appoint  a  coroner,  or  rather  the  right  to 
pertorm  the  duties  of  a  coroner.  The 
arguments  adduced  by  Mr.  Cresswell  satis- 
fied my  mind,  and  I  believe  those  of  my 
learned  brothers,  that  the  words  of  the 
charter  are  sufficient  to  convey  the 
right  to  appoint  a  coroner. 

It  was  then  said  that  the  king  oould 
not  by  those  general  words  grant  power 
to  appoint  a  coroner;  and  in  order  to 
establish  that,  it  was  contended  that  the 
coroner  was  a  judicial  officer,  and  that 
the  Crown  could  not  delegate  the  right 
to  appoint  a  judicial  officer.  But  I  am 
surprised  that  it  was  not  seen  at  an 
earlier  period  of  the  discussion  that 
those  two  arguments  were  inconsistent 
with  each  other;  because,  if  the  king 
could  not  delegate  the  power  to  ap- 
point a  coroner  at  all,  because  he  was 
a  judicial  officer,  he  oould  not  do  it  by 
the  most  express  words.  That  argument, 
therefore,  is  of  no  weight,  and  the  question 
still  turns  upon  the  point,  whether  these 
words  are  sufficient  to  give  the  right  to 
appoint  a  coroner.  If  the  king  could  not 
give  the  right  by  express  words,  what  is 
the  use  of  the  other  argument  P  It  is  said 
that  the  coroner  is  a  judicial  officer ;  but 
that  argument  consists  in  attributing  two 
uses  to  the  word  *'  judicial " ;  using  the 
popular  sense  of  the  word  in  order  to 
cover  an  argument  that  is  derived  from 
the  use  of  the  word  in  a  strictly  legal 
sense.  Many  officers  may  be  called  judi- 
cial, to  a  certain  extent,  who  are  not 
judicial  within  the  geneial  meaning  of 
the  law,  which  says  that  the  Grown 
cannot  delegate  to  another  person  its 
right  to  appoint  judicial  officers.  Is  it  to 
he  said  that  the  officers  of  this  Court  are 
judicial  officers?  and  yet  they  do  much 
more  in  the  character  of  judicial  function- 
aries than  coroners  do.  There  are  many 
other  officers  who,  to  a  certain  extent,  in 
the  popular  sense  of  the  word,  are  called 
*'  juaioial,"  and  yet  are  not  judicial  officers 
to  determine  cases  i/nter  Jewries ;  for  it  is  to 
that  that  the  power  of  the  Crown  is  limited, 
that  it  must  not  delegate  the  right  of  ap- 
pointing to  the  administration  of  justice, 
to  be  performed  by  the  delegate,  and 
diveet  itself  of  the  power  of  administering 
justice  to  all  its  subjects. 

It  htts  been  said  that  the  coroner's  is  a 
court  of  record.  I  am  very  unwilling  to 
enter  into  that  discussion;  but  I  must 
own,  if  it  were  res  integra,  T  think  it 
would  be  wise  to  consider  whether  that 
extra-judicial  opibion,  delivered  by  the 
Lord  Chief  Justice  of  the  Queen's  Bench  | 


I  in  the  case  that  has  been  cited, (a)  is  a 
I  sufficient  authority  for  saying  that  the 
I  coroner's  court  is  a  court  of  record.  It 
I  would  be  quite  sufficient,  in  order  to 
I  decide  that  case,  to  say  that  every  person 
'  who  administers  a  public  duty  hai  a  right 
to  preserve  order  in  the  place  where  it  is 
administered,  and  to  turn  out  any  person 
who  is  found  there  for  improper  purposes. 
If  the  coroner's  is  a  court  of  record, 
because  he  makes  a  record  to  deliver  to 
the  judges  of  assize  (or  the  justices  in 
eyre,  as  was  the  ancient  practice),  why 
is  not  the  sherifTs  court  a  court  of 
record  P  because  he  makes  the  plaint  into 
a  record,  and  transmits  it  to  the  superior 
oonrt.  It  is  not  a  court  of  record  merely 
because  the  instrument  upon  which  he 
takes  the  inquisition  is  to  oe  reduced  to 
parchment  and  made  the  record  of  another 
court.  If,  however,  there  be  any  ancient 
practice  to  show  that  there  are  any  func- 
tions (which  I  am  not  prepared  to  say 
there  are  not)  which  the  coroner  is  en- 
titled to  perform,  of  a  judicial  nature, 
as  well  as  others  which  are  not  judicial,  I 
see  no  reason  to  think  that  at  least  the 
Crown  may  not  delegate  the  right  to 
appoint  an  officer,  whether  he  is  called  a 
coroner  or  otherwise,  who  may  do  those 
duties  which  are  not  of  a  judicial  nature. 
Now,  I  cannot  think  that  an  inquisition 
upon  a  body,  and  assisting  a  jury  in 
taking  that  inquisition,  is  in  its  nature 
a  judicial  duty;  and  the  words  aUachicL- 
menta  de  2^^^^"^'  coronce  appear  em- 
phatically to  refer  to  the  province  of  the 
coroner's  jury ;  because  it  is  when  an 
investigation  is  made  by  a  jury,  which  he 
is  to  assemble,  aud  to  which  he  is  to  afford 
all  the  assistance  he  can,  that,  if  they  find 
a  verdict  for  murder  or  manslaughter,  he  is 
to  issue  his  warrant,  which  is  the  **  attach- 
ment." I  think  that  is  the  fair  meaning  of 
the  words  of  the  statute  as  to  the  appoint- 
ment of  coroners.  If,  then,  the  words 
here  are  sufficient  to  carry  the  right  to 
appoint,  and  if  the  appointment  is  not  of 
a  ludicial  officer,  it  appears  to  me  that  the 
whole  argument  falls  to  the  ground  which 
is  founded  upon  those  principles.  It  has 
been  said,  again,  that  tne  statute  of  28th 
Edward  3,  which  regulates  the  appoint- 
ment of  coroners,  declares  that  they  shall 
be  appointed  by  the  freeholders,  from  the 
proper  men  in  the  counties ;  and  it  is  con- 
tended by  Mr.  WorUey  that  that  statute 
precludea  the  Crown  from  exercising  tiiie 
power  it  had  before  of  delegating  the 
right  to  appoint  a  coroner,  inasmuch  as 
there  is  no  power  to  appoint  a  coroner  in 
any  other  way  than  that  which  the  statute 


(a)  Lord  Tenterden,  L.C.J.,  in  Gameft  v. 
Ferrand,  G  B.  ^  C.  611 ;  see  4  Inst.  271  j  Com. 
Dig.  Officer  G.  5. 
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recognizes.  But  there  is  a  clause  in  that 
statute  which  saves  to  the  king,  and  all 
lords  of  franchises  and  seigniories,  the 
right  to  appoint  a  coroner  as  they  have 
done  before.  And  according  to  this  con- 
straotion,  as  the  charter  in  question  was 
granted  before  the  passing  of  the  28th 
Edtoard  3,  the  consequence  is,  that  if  by 
that  charter  this  rignt  was  granted,  the 
statute  of  28th  Edward  3.  is  not  in  opposi- 
tion to  it,  but  rather  a  recognition  of  it. 
Therefore,  that  argument  also  falls  to  the 
gi-ound. 

It  was  alleged  that  the  Duchy  of  Corn- 
wall have  never  appointed  a  coroner. 
Now,  supposing  that  were  so,  and  sup- 
posing that  the  words  of  the  charter 
which  created  the  Duchy  of  Cornwall 
granted  in  the  same  terms  the  right  to 
appoint  a  coroner,  but  that  the  Duke  of 
Cornwall  has  never  exercised  it,  would 
that  be  any  argument  in  this  case  P  The 
mere  omission  to  use  the  power  in  the  one 
case  is  not  an  argument  upon  the  con- 
struction of  the  words.  But  let  us  look  at 
the  case,  and  see  what  it  is.  Mr.  Wortley 
stated  that  there  had  been  seventeen 
Dukes  of  OomwaLly  but  he  omitted  to 
state  how  lon^  they  continued  in  each 
case.  It  is  well  known,  and  anyone  who 
consults  "  The  Prince's  Case "  in  06ke'9 
Beport8(a)  (one  of  the  most  learned  and 
'elaborate  which  is  to  be  found  in  those 
Reports)  will  see  that  the  question  there 
was  as  to  the  tenure  and  constitution  of 
the  Duchjr  of  Cornwall ;  and  after  a  long 
debate  or  all  the  judges,  in  a  judgment 
full  of  learning  and  research,  they  came 
to  the  conclusion  that  the  Duchy  of  Corn- 
wall could  nf>t  be  created  by  the  king's 
prerogative  at  common  law,  because  it  was 
constituting  an  honour  and  a  tenure  in- 
consistent with  the  conmion  law,  and  that 
it  could  only  be  legally  done  by  statute. 
And  in  the  same  manner  the  creation  of 
the  County  Palatine  of  Lancaster  was  by 
statute  passed  at  the  recjuisition  of  the 
kinff  ana  his  lords  in  Parhament. 

The  Duchy  of  Cornwall  is,  indeed,  a 
very  peculiar  tenure ;  it  only  exists  when 
there  is  the  eldest  son  of  a  king  born  after 
he  becomes  reigning  king.  He  alone  can 
enjoy  it,  and  the  moment  he  becomes  king 
it  ceases,  and  is  absorbed  in  the  Crown. 
What,  then,  is  the  consequence  of  that  P 
The  necessary  consequence  is,  that  in  the 
Duchy  of  Cornwall,  whenever  the  duchy 
ceases  to  exist,  being  absorbed  in  the 
Crown,  the  appointments  of  coroners  are 
made  in  the  same  way  as  the  appoint- 
ments in  any  other  county,  by  the  free- 
holders; and  if  afterwards  a  different 
authority  should  intervene  by  the  birth  of 


(a)  8  Hep.  1.  a. 


a  Prince  of  Wales,  he  cannot  interfere 
with  such  existing  appointments ;  he  has 
no  power  to  divest  an  existing  officer,  but 
only  to  appoint  to  those  ofiEices  when  they 
become  vacant.  Therefore,  it  would  be 
extremely  difficult  to  found  any  argument 
at  all  upon  that  state  of  things,  because 
the  fact  may  have  been  that  there  was  no 
instance  during  the  existence  of  a  Duke 
of  Cornwall  in  which  a  coronership  was 
vacant.  Before  the  argument  could  have 
any  weight,  that  fact  ought  to  be  ascer- 
tained. 

With  respect  to  the  Duch^  of  Lancaster, 
I  have  had  some  opportunity  of  knowing 
that,  in  ancient  times,  a  great  portion  of 
the  records  of  the  duchy  were  not  very 
well  kept.  There  is  one  class  of  docu- 
ments that  are  very  well  preserved, 
namely,  bills  in  equity  filed  in  the  Duchy 
Court ;  and  it  is  very  remarkable  that,  I 
believe,  some  of  them  are  of  more  anti- 
quity than  any  now  existing  amongst  the 
records  of  the  Court  of  Chancery  j  but, 
with  respect  to  other  proceedings,  such 
as  the  appointments  of  officers,  and  so  on, 
I  believe  that,  till  a  very  recent  period, 
the  records  of  the  proceedings  of  the 
Dnchy  of  Lancaster  generally,  were  not 
kept  in  a  place  of  deposit,  so  as  to  be 
traceable  to  any  great  antiquity.  It  was 
so  likewise  in  the  Duchy  of  Uomwall.  In 
the  case  of  the  Duchy  of  Cornwall,  it  is 
almost  incredible  how  the  documents 
belonging  to  that  Court  were  scattered 
about ;  a  great  many  are  in  the  Court  of 
Exchequer — a  great  many  in  the  Tower 
of  London ;  and,  certainly,  till  a  very 
recent  period,  the  accession  of  King 
Oeorge  Iv.,  the  records  of  the  Duchy  of 
Cornwall  were  never  kept  in  a  proper 
place  and  condition.  I  am,  therefore, 
not  at  all  surprised  at  the  deficiency  of 
early  evidence  as  to  the  appointment  of 
a  coroner,  and  as  to  his  duties:  it  is  a 
matter  that  one  would  naturally  infer 
frmn  the  state  of  things  that  existed 
anterior  to  the  time  of  Queen  Elizabeth. 
£  think,  therefore,  there  is  nothing  in  the 
state  of  facts,  which  have  been  carefully 
looked  at  upon  the  learned  Judge's  notes, 
that  can  be  properly  used  to  contravene 
the  arguments  whicn  have  been  adduced 
to  establish  the  construction  that  has 
been  put  upon  this  charter.  It  is  not  in- 
consistent with  ancient  usage.  The  jury 
had  a  right  to  presume  that  that  usage 
had  existed  at  a  time  anterior  to  that  at 
which  it  was  proved  to  exist,  and  the  mere 
non-esistence  of  any  record  of  the  coroner 
performing  the  doty,  I  consider  as  of  the 
less  importance,  on  acconnt  of  the  circum- 
stances I  have  stated,  that  the  records  of 
that  period  were  very  imperfectly  kept. 

Under  these  circumstiuices,  conceiving 
that  these  words  aie  sufficient  to  delegate 
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to  the  Duko  of  I jan easier  tho  right  to  ap- 
point a  coroner,  and  conceiving  that  such 
a  right  might  exist  in  tho  Crown  at  the 
time  that  the  charter  was  granted,  we 
think  that  a  proper  construction  has  been 
put  upon  it  by  the  jury ;  that  we  ought 
not  to  disturb  the  verdict,  and  that  there- 
fore the  rule  must  be  discharged. 

Parke,  B.  :  I  had  not  an  opportunity  of 
hearing  a  great  part  of  the  argument  in 
this  case.  All  that  I  can  say  is,  that  so 
far  as  I  did  hear  it,  I  see  no  reason  to 
dissent  from  tho  view  taken  by  the  Lord 
Chief  Baron,  that  this  verdict  ought  not 
to  be  disturbed. 

Aldebson,  B.  :  I  am  of  the  same  opinion. 
It  appears  to  me  that  the  charter  is 
capable  of  the  construction  which  the 
Lord  Chief  Baron  has  put  upon  it,  and 
that  that  construction,  coupled  with  the 
evidence,  fully  authorized  the  jury  to 
come  to  the  conclusion  at  which  they 
arrived.  It  is  not  necessary  to  say 
whether  by  the  charter  a  power  is  given 
to  the  Duke  of  Lancastei-  to  create  a 
coroner  eo  nomive  :  it  is  only  necessary  to 
say  that  it  is  in  the  power  of  the  Duke  of 


Lancdstei',  under  that  charter,  to  appoini 
an  oflBcer  to  perform  the  duties  which  are 
granted  to  him  of  oMachiamenta  de  placitis 
coronce;  and  tho  duty  that  in  this  case 
was  attempted  to  b©  performed  by  the 
defendant,  the  coroner  for  the  West 
Riding,  interfered  with  and  was  contrary 
to  the  performance  of  that  dutj"  under  the 
charter.  That  is  quite  enfficient  for  the 
judgment  in  this  case.  If  there  are  any 
duties  of  the  coroner  which  arc  properly 
of  a  judicial  nature,  it  may  be  that  those 
fall  within  the  rule  laid  down  bv 
Mr.  Worthy,  upon  the  authorities  which 
he  cited  to  us  yesterday.  But  this  is  not 
a  case  within  that  rule. 

GufiNEY,  B. :  I  have  heard  the  argument 
on  one  side,  and  only  a  portion  of  that; 
and  not  having  heard  the  case  on  the 
other  side,  1  cannot  presume  to  give  any 
opinion. 

Rule  discharged. 


Materials  made  use  op. — The  above 
report  is  founded  on  the  report  in  9  M.  & 
W.540. 
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Pkoceedings  on  a  case  reserved  for  the  consideratiox  of  the 
Judges  as  to  the  murder  of  a  foreigner  by  a  British  subject 
BEYOND  THE  Queen's  DOMINIONS,  JuNE  3,  1843.  (Reported  in 
2  Moo.  C.C.  288  and  1  C.  &  K  203.) 

In  May  1843  a  Special  Commissioii  issued  under  9  Geo.  4.  c.  31.  s.  7,  for  the  trial  of  Giuseppe 
Azsopardi,  a  Britisli  subject^  for  the  murder  of  a  Dutch  wooian  at  Smyrna.  The  prisoner  having 
been  tried  and  eonvioted,  Gumey,  B.,  reserved  the  case  for  the  opinion  of  the  Judges. 

Murder  of  Foreigner  hif  British  Subject  abroad.    9  Geo.  4.  c.  81.  s.  7—  (o) 

Held  by  the  Judges  that  9  Geo.  4.  c.  31.  s.  7,  giving  power  to  try  in  England  any  British 
subject  **  charged  in  England  with  any  murder  or  manslaughter  .  .  .  the  same  being 
respectively  committed  on  land  out  of  the  United  Kingdom,  whether  within  the  King*s 
donnnions  or  without/'  applied  to  the  murder  of  a  foreigner  on  land  out  of  the  Queen's 
dominions. 

(a)  See  Beg.  v.  Bernard,  1  F.  &  F.  240,  where  the  prisoner  was  indicted  under  this  statute  as 
accessory  before  the  fact  to  the  murder  of  the  policeman  killed  in  Paris  in  the  Orsini  plot  to 
assassinate  Napoleon  III. ;  the  prisoner  was  acquitted.  9  (}eo.  4.  c.  31.  s.  7,  rep.  24  &  25  Vict, 
c.  100.  8.  10. ;  see  now  24  &  25  Vict  c.  100.  s.  9,  which  enacts  that  **  where  any  murder  is  com- 
mitted on  land  out  of  the  United  Kingdom,  whether  within  the  Queen's  dominions  or  without,  and 
whether  the  person  killed  were  a  subject  of  H.M.  or  not,  every  offence  oommitted  by  any  subject 
of  Her  Majesty,  in  respect  of  any  such  case,  whether  the  same  shall  amount  to  the  o£Eenee  of 
murder  or  mimslaughter,  or  of  being  accessory  to  murder  or  manslaughter,  may  be  dealt  with, 
enquired  of,  tried,  determined,  and  punished  in  any  county  or  place  in  England  or  Ireland  in  which 
such  person  shall  be  apprehended  or  be  iu  custody,  in  the  same  manner  in  all  respects  as  if  such 
offence  had  been  actually  committed  in  that  county  or  place."  See  also  the  Explosive  Substances 
Act,  1883,  46  &  47  Vict.  c.  3.,  and  the  Meruhaut  Shipping  Act,  1894,  57  &  68  Vict.  c.  60.  s.  686, 
as  to  jurisdiction  in  case  of  ofi'enccs  ou  board  ship,  and  s.  687  as  to  offences  committed  by 
British  seamen  at  foreign  ports.    See  also  Reg.  v.  Serva,  below,  p.  197,  and  oases  there  cited. 


The  priBoner,  Giuseppe  Azzopardi,  a  Bri- 
tish subject,  was  triea  before  Chimey,  B., 
at  the  Central  Criminal  Court,  under 
a  special  commission  issued  pursuant  to 
9  Geo.  4t.  C.31.  s.  7,  and  conTicted  of  the  mur- 
der of  one  Bosa  Schynh,  a  Dutchwoman,  at 
Smyrna,  in  Asia  Minor,  out  of  the  Queen's 
doxninions. 

Ballantine,  for  the  prisoner,  at  the  close 
of  the  eridence  for  the  prosecution,  sub- 
mitted that  it  was  necessary  that  the 
person  alleged  to  have  been  murdered 
should  be  a  British  subject,  and  should  be 
so  described  in  the  indictment.  The 
point  was  reserved  for  the  opinion  of  the 
judges,  and  came  on  to  be  argued  in 
Trinity  term  1843,  before  all  the  judges, 
except  Farke,  B.,  and  Ald&reon,  B.,  and 
Erahine  and  Wight  man,  J  J. 

BaUcmHne  (for  the  prisoner) :  The  ques- 
tion is  whether  it  was  a  fact  necessary  to 
be  proved  that  the  person  killed  was  in 
some  way  a  subject  of  the  British  Crown, 
or  within  the  peace  of  the  Queen.  In  two 
counts  of  the  indictment  the  person  killed 
is  alleged  to  have  been  *  *  in  the  peace  of  the 
Queen,"  and  in  two  counts  this  allegation 
is  omitted.  9  Geo.  4.  c.  31.,  under  which 
this  commission  has  issued,  provides  that 
if  any  of  H.M.  subjects  shall  be  charged 


with  •*  any  murder  or  manslaughter,"  com- 
mitted on  land  out  of  the  United  Kingdom, 
whether  within  the  King's  dominions  or 
without,  it  shall  be  lawful  for  a  justice  of 
the  peace  to  take  cognisance  of  the 
offence,  and  that  a  commission  shall  be 
issued  for  his  trial.  This  statute  does  not 
in  any  way  alter  or  enlarge  the  crime  of 
murder  as  known  to  the  municipal  law  of 
this  country.  The  jurisdiction  of  the 
English  courts  depends  upon  three  things: 
(1)  The  place  where  the  murder  is  com- 
mitted; (2)  The  person  committing  the 
offence ;  (3)  The  person  killed.  All  these 
points  have  to  be  considered  in  deter- 
mining whether  the  Court  has  jurisdiction 
or  not. 

The  first  act  (a)  giving  jurisdiction  over 
murders  committed  on  land  out  of  the 
King's  dominions  is  33  Hen.  8.  c.  28.(5) 

"  An  Aet  to  proceed  by  commission  of  Oyer 
and  Terminer  against  such  persons  as  shall  con 
fess  treason,  &c.,  without  remanding  the  same 
to  be  tried  iu  the  shire  where  the  offence  was 
committed." 


(a)  28  Hen.  8,  c.  15.  deals  with  murders  com- 
mittcMi  on  the  hi^h  seas. 

(6)  Extended  to  manslaughter  by  43  Geo.  8. 
c.  113.  B.  6.    Bep.  9  Geo.  4.  c.  81. 
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It  is  only  by  a  forced  construction  that 
this  statute  has  been  held  to  apply  to  such 
murders. («)  This  appears  from  the  pre- 
amble of  the  statute,  which  is  as  follows  : — 

"  Forasmuch  u  divers  and  sundry  persons, 
upon  great  grounds  of  vehement  suspicions,  as 
iveli  of  high  treason,  petty  treason,  and  mispri- 
sions of  treason,  as  of  murders,  be  many  times 
sent  for  from  divers  shires  and  places  of  this  realm 
and  other  the  King's  dominions,  to  the  King's 
Mi^esty's  great  charges  and  expenses,  to  be  ex- 
amined before  the  Kmg*s  Highness  Council  (6) 
upon  their  offences,  to  the  intent  that  conviction 
or  declaration  of  such  persons  should  speedily 
ensue,  as  the  merits  of  their  cases  should 
require :  And  albeit  that  after  great  travel  taken 
in  the  examinations  of  such  persons  it  appear  to 
the  said  CJouncil  by  confession,  witness,  or 
vehement  suspect,  that  such  persons  be  rather 
guilty  of  such  offences  whereof  they  be  so 
examined  than  otherwise  ;  yet  nevertheless  such 
offenders,  so  examined,  by  the  conrse  of  the 
common  law  of  this  realm,  must  be  indicted 
within  the  shires  or  places  where  they  com> 
mitted  their  offences,  and  also  tried  by  the 
inhabitants  or  freeholders  of  such  shires  and 
places,  although  by  their  confessions,  or  sufficient 
witness,  their  offences  certainly  be  known  to  the 
King's  Council ;  by  reason  whereof,  beside  the 
travail  and  pains  of  the  King's  Majesty's 
Council  in  such  cases,  the  King's  Highness  is 
oftentimes  put  to  great  charges  and  expenses  in 
remanding  such  persons  to  the  counties  where 
they  offended,  there  to  be  indicted  and  tried  of 
their  offences ;  and  sometime  the  inhabitants 
and  freeholders  of  the  shires  or  places  where 
such  offences  were  done  be  compelled  to  appear 
out  of  their  shires  and  places  for  such  causes,  to 
their  great  charges,  for  the  trial  or  declaration  of 
such  offences  ;  and  sometime,  by  occasion  of  the 
charges  for  remanding  of  such  offenders  to  be 
indicted  and  tried  by  the  course  of  the  common 
law,  such  offenders  lie  still  in  prison  and  be 
forgotten,  whereby  many  times,  by  help  of  theii 
confederates,  they  escape  unpunished,  to  the 
great  courage  and  evil  example  of  evil-doers: 
Be  it  tbrrrfoke  enacted  ....  That  if  any 
person  or  persons  being  examined  before  the 
King's  Council,  or  three  of  them,  upon  any  manner 
of  treasons,  misprisions  of  treasons,  or  murders, 
do  confess  any  such  offences,  or  that  the  said 
Council,  or  three  of  them,  upon  such  exami- 
nation, shall  think  any  person  so  examined  to  be 
vehemently  suspected  of  any  treason,  mis- 
prisions of  treasons,  or  murder;  that  then  in 
every  such  case  by  the  King's  commandment 
His  Mf^esty's  Commission  of  Oyer  and  Terminer 
under  His  Highness's  Great  Seal  shall  be  made 
by  the  Chancellor  of  England  to  such  persons 
and  into  such  shires  or  places  as  shall  be 
named  and  appointed  by  the  King's  Highness 
for  the  speedy  trial,  conviction,  or  detivery  of 


(a)  See  East  P.C.  369. 

(6)  "  The  power  of  the  Privy  Council  is  to  en- 
quire inio  all  offences  against  the  Government, 
and  to  commit  the  offenders  to  safe  custody,  in 
order  to  take  their  trial  in  some  of  the  Courts 
of  law."— 1  Bla.  Com.  281,  Reg.  t.  Oxford, 
4  St  Tr.  N.S.  497. 


such  offenders  ;  which  commissioners  shall  have 
power  and  authority  to  enquire,  hear,  and  deter- 
mine all  such  treasons,  misprisions  of  treason, 
and  murders,  within  the  shires  and  places 
limited  by  their  commission,  by  such  good  and 
lawful  persons  as  shall  be  returned  before  them 
by  the  sheriff  or  his  minister,  or  any  other  hay- 
ing power  to  return  writs  or  process  for  that 
purpose,  in  whatsoever  shire  or  other  place 
within  the  King^s  dominions,  or  without,  such 
offences  of  treasons,  misprisions  of  treasons,  or 
murders,  so  examined,  were  done  or  committed." 

Now  the  statute  does  not  expressly 
state  that,  to  give  the  Court  jurisdiction, 
the  person  committing  the  mnrder  must 
be  a  British  subject,  yet  it  is  confessedly 
BO.(a) 

Lord  Denmak,  L.C.J:  There  was  no 
power  in  the  British  Legislature  to  affect 
any  other. 

Ballantine:  No,  and  what  is  contended 
here  is,  that  the  Legislature  has  never  acted 
on  the  power  of  ati'ecting  British  subjects 
for  murder  committed  on  the  person  of  a 
foreigner  on  land  out  of  the  Queen's 
dominions.  The  crime  of  murder  at  com- 
mon law  does  not  include  killing  a  forei.i<ner 
out  of  the  King's  peace.  Coke  defines  it 
thus: 

"  Murder  is  where  a  man  of  sound  memory, 
and  of  the  age  of  discretion,  unlawfully  killeth, 
within  any  county  of  the  realm,  any  reasonable 
creature  in  rerwn  naturd,  under  the  King's 
peace,  with  malice  aforethought."  (6) 

In  Hawkin8(o)  murder  is  laid  down  to 
be— 

*•  the  wilful  killing  of  any  subject  whatever, 
through  malice  aforethought,  whether  the  per- 
son slain  be  an  Englishman  or  a  foreigner." 

**  Any  subject  whatever,"  in  Hawkitis, 
corresponds  with  *'in  the  King's  peace," 
in  Coke,    HaleaAyB:{d) 

**  If  a  man  kill  an  alien  enemy  within  this 
kingdom,  yet  it  is  felony,  nnless  it  be  in  the 
heat  of  war,  and  in  the  actual  exercise  thereof." 

An  alien  enemy  within  this  country  is 
under  the  King's  peace ;  an  alien  abroad  is 
not. 

All  these  authorities  show  that  to  con- 
stitute the  crime  of  murder  at  common 
law  the  person  killed  must  have  been 
within  the  King's  peace,  or,  in  other 
words,  to  some  extent  at  least,  a  sub- 
ject   of    the     Crown,  (e)       In     Bex    v. 


(a)  Beg.  v.  Lewis,  Dears  &  B.  182. 

(6)  8rd  Init.,  p.  47. 

(6)  1  Hawk  P.C,  c.  13.  s.  8. 

id)  1  Hale  P.C.  438. 

(«•)  See  "The  King's  Peace,"  by  Sir  F.  Pol- 
lock, 1  Law  Quart.  Rev.,  and  cf  8ir  John  Davies 
on  the  Iri8hr3'  out  of  the  King's  Peace. 

"Lastly,  the  mere  Irish  were  not  only  ac- 
counted aliens  but  enemies,  and  altogether  out 
of  the  protection  of  the  law,  to  as  it  was  no 
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Sawyer, (a)  an  iodiotment  for  mnrder  under 
83  Men.  8.  c.  23.,  it  was  objected  that  the 
prisoner  and  the  deceased  should  have 
been  stated  to  be  subjects  of  oar  lord  the 
King  at  the  time  the  offence  was  com- 
mitted.   The  judges  were  of  opinion  that 

capital  o£fonoe  to  kill  them ;  and  this  is  mani- 
fest by  manj  records.  At  a  gaol  delivery  at 
Waterford,  before  John  Wogan,  Lord  Justice  of 
Ireland,  the  fourth  of  Edward  the  Second,  we 
find  it  recorded  among  ihe  pleas  of  the  Crown 
of  that  year — 

" '  Quod  Bobertns  le  Wayleys  rectatus  de 
morte  Johannis  filii  Ivor  Mac>Gillemory  felon- 
ioe  per  ipsum  interfecti,  etc.  Venit  et  bene  cog- 
novit quod  prtedictum  Johannem  interfeoit  : 
dicit  tamen  quod  per  eius  interfectionem  felon- 
iam  committere  non  potuit,  quia  dicit,  quod 
prsdictus  Johannes  fuit  pur  us  Hibemicus,  et 
non  de  libero  sanguine,  etc.  Et  cum  Oominus 
dicti  Johannis  (cuius  Hibemicus  idem  Johannes 
fait)  die  quo  interfectus  fuit,  solutionem  pro 
ipso  Johanne  Hibemioo  suo  sic  interfecto  petere 
voluerit,  ipse  Bobertus  paratns  erit  ad  respond- 
end'  de  solutione  pnedict  prout  justitia  suade- 
bit  Et  super  hoc  venit  quidam  Johannes  le 
Peer,  et  dicit  pro  Domino  Bege,  quod  prssdlct. 
Johannes  filing  Ivor  MacGillemory,  et  anteces- 
sores  sni  de  cognonime  prsdict.  k  tempore  quo 
Dorainus  Henncus  filias  Imperatricis,  quondam 
Dominas  Hibemi®,  Tritavus  Domini  Regis  nunc, 
fuit  in  Hibemia,  legem  Anglioorom  in  Hibemia 
usque  ad  banc  diem  habere,  et  secundum  ipsam 
legem  judicari  et  deduei  debent.' 

'*  And  so  pleaded  the  Charter  of  Denization 
granted  to  the  Oostmen  recited  before  ;  all 
which  appeareth  at  large  in  the  said  record, 
wherein  we  may  note  that  the  killing  of  an 
Irishman  was  not  pimished  by  our  law  as  man- 
slaughter, which  is  felony  and  capital,  for  our 
law  did  neither  protect  his  life  nor  revenge  his 
deati),  but  by  a  fine  or  pecuniary  punishment, 
which  is  called  an  ericke  according  to  the 
Brehon  or  Irish  law. 

"  Again,  at  the  gaol  delivery  before  the  same 
Lord  Justice  at  Limerick,  in  the  roll  of  the 
same  year,  we  find  that — 

**  *  Willielmos  filins  Bo^geri  rectatus  de  morte 
Bogeri  de  Canteton  f elonice  per  ipeam  interfecti, 
vemt  et  dicit,  quod  feloniam  per  interfectionem 
prssdictam  conmiittere  non  potoit,  quia  dicit  quod 
prsBdict.  Bogerus  Hibemic.  est,  et  non  de  libero 
■anguine;  <&cit  etiam  qaod  pr»dict.  Bogerus 
fait  de  oognomine  de  Ohederiscal  etnon  de  cog- 
nomine  de  Cantetons,  et  de  hoc  ponit  se  super 
patriam,  etc.  Et  jurati  dicunt  super  sacram 
suum  quod  prsedictas  Bogerus  Hibemicus  fuit 
et  de  cognomine  de  Ohedmncal  et  pro  Hibemi- 
CO  habebatur  tota  vita  sua.  Ideo  prsedict.  Willi- 
elmus  quoad  feloniam  prsedict.  diet,  quietus.  Sed 
quia  pnedictus  Bogerus  Ohederiscal  fuit  Hibemi- 
CUB  Domini  B^^  predict.  Willielmus  recom- 
mSttator  gaolss  quonsque  plegios  invenerit  de 
qain<|ae  marcis  solvendis  Domino  Kegi  pro 
solntione  predict!  fiibemici.'" — Ditcovery  of 
the  true  causes  why  Irdand  woe  never  entirely 
eubdued,  &c.  1612. 

(a)  2  C.  &  E.  101,  where  the  following 
authorities  are  referred  to :  1  Inst.  74a,  Ely*s 


the  ayermeuts  that  the  deceased  and  the 
prisoner  were  in  the  King's  peace  suffi- 
ciently imputed  that  they  were  British 
subjects.  This  judgment  certainly  as- 
sumes that  it  was  necessary  to  be  proved 
that  the  person  murdered  was  in  the 
King's  peace. 

If  it  were  necessary,  under  33  Hen,  8. 
0.  23.,  to  prove  that  the  person  killed  was 
a  British  subject  or  in  the  King's  peace,  it 
is  equally  so  under  the  later  statutes — 
57  Geo.  3.  o.  63.,  and  9  Geo.  4.  c.  31.  The 
next  statute  in  point  of  time,  57  Oeo.  3. 
c.  53.,  is  entitled : 

**  An  Act  for  the  more  effectual  ponishment 
of  murders  and  manslaughters  committed  in 
places  not  within  His  Majesty's  dominions." 

And  it  extends  to : 

"  All  murders  and  manalaoghters  committed  or 
that  shall  be  committed  on  laud  at  the  said 
settlement  in  the  Ba^  of  Honduras  by  any 
person  or  persons  residing  or  being  within  the 
said  settlement,  and  all  murders  and  man- 
slaughters committed  or  that  shall  be  committed 
in  the  said  islands  of  New  Zealand  and  Otaheiie 
or  within  any  other  islands,  countries,  or  places 
not  within  His  Majesty's  dominions,  nor  subject 
to  any  European  state  or  power,  nor  within  the 
territory  of  the  United  States  of  America." 

It  may  be  contended  with  some  show  of 
reason  that  the  intention  of  the  Legis- 
lature by  this  Act  was  to  protecb  the 
South  Sea  Islanders  and  other  natives 
of  the  places  mentioned  against  the  ag- 
gressions of  British  subjects;  but,  sup- 
posing that  at  common  law  the  Courts 
nave  no  jurisdiction  when  the  crime  is 
committed  abroad  upon  a  foreigner,  there 
are  no  words  in  this  Act  conferring  such 
a  jurisdiction. 

The  statute  now  under  consideration, 
9  Oeo.  4.  o.  31.  s.  7,  extends  to  murders  and 
manslaughters  committed  on  land  out  of 
the  King's  dominions,  and  enacts  : 

"  That  if  any  of  His  Majesty's  subjects  shall 
be  charged  in  England  with  any  murder  or  man- 
slaughter, or  with  being  accessory  before  the 
fact  to  any  murder  or  after  the  fact  to  any 
murder  or  manslaughter,  the  same  being  respec- 
tively oonmutted  on  land  out  of  the  United 
Kingdom,  whether  within  the  King'a  dominions 
or  without,  it  shall  be  lawihl  for  any  justice  of 
the  peace  of  the  county  or  place  where  the 
person  so  charged  shall  be  to  take  coffnixance 
of  the  offence  so  charged,  and  to  proceed  therein 
as  if  the  same  had  been  committed  within  the 
limits." 

In  Bern  ▼.  HeUham,(c^  an  indictment 
under  this  statute — the  grand  jury  having 


Case  (1720),  1  East  P.  C.  170,  Chamber^  Case 
(1709)  referred  to  in  Bex  v.  AUhoeSf  8  Mod.  144, 
Russ.  &  By.  294. 
(o)   4C.  &P.  894. 
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refused  to  find  a  true  bill,  on  the  ground 
that  the  murder  was  alleged  to  have  been 
committed  '*  to  wit  in  the  parish  of  St. 
Mar}-le-Bow,  in  the  ward  of  Eastcheap, 
to  wit  in  Boulogne'*  —  BayUy,  J.,  after 
conferring  with  Bo8anquet,  J.,  and  the 
Recorder^  directed  the  words,  *'  to  wit  in 
the  parish  ©f  St.  Mary-le-Bow,"  to  be 
struoK  out,  and  the  report  goes  on ; 

"  His  Lordship  also  said  that  it  was  desired  by 
the  Court  (o  have  inserted  in  the  bill  an  allega- 
tion that  the  prisoner  and  the  deceased  were 
subjects  of  His  Majesty,  and  the  bill  must 
therefore  be  amended  in  this  respect." 

This  shows  that  in  the  opinion  of  that 
very  learned  and  experienced  judge  it 
was  necessary  that  the  ]>ei*8on  murdered 
Bhould  have  been  at  the  time  within  the 
King's  protection. 

In  Rex  y.  Bepardo  (a)  the  point  was  as  to 
the  national  character  of  the  prisoner,  but 
all  the  cases  in  any  way  similar  were  re- 
ferred to  in  the  learned  arguments  of  AhhoU, 
afterwards  Lord  Tenterderiy  and  Burrouglis, 
but  there  is  no  case  referred  to  in  which 
the  Courts,  under  any  commission,  have 
assumed  jurisdiction  in  the  case  of  the 
murder  of  a  foreigner  in  a  foreign  state. 

Waddliigton  (in  support  of  the  convic- 
tion) :  The  point  is  a  new  one  and  of 
great  importance.  An  Englishman  mur- 
dering a  Frenchmau  in  Boulogne  and 
escaping  to  this  country,  if  not  amenable 
under  the  Act,  cannot  be  tried  at  all,  as 
after  the  Peace  of  Amiens  an  Act  was 
passed  to  prevent  the  delivering  up  of 
offenders  against  the  French  law.  (6) 
The  words  of  9  Geo,  4.  c.  31.  s.  7  are 
much  stronger  than  those  of  33  Hen,  8. 
The  latter  statute  is  couched  in  purely 
general  terms,  and  says  if  a  person  or 
persons  shall  commit  certain  offences, 
whereas  9  Oeo,  4.  c.  31.  distinctly  points 
out  that  the  person  committing  the  offence 
must  be  a  British  subject,  but  says  nothing 
as  to  the  status  of  the  person  against 
whom  the  crime  is  committed.  The 
words  **  any  murder  on  land  *'  must  mean 
the  murder  of  any  person,  whether  a  British 
subject  or  not.  Further,  in  stating  the 
mode  in  which  the  offence  is  to  be  dealt 
with,  9  Oeo,  4.  provides  that  it  is  to  be 
first  inquired  into  before  the  magistrates 
of  the  county  where  the  persons  shall  be 
charged,  precisely  as  if  it  had  taken  place 

(a)  Buss.  &  Ry.  184,  I  Taun.  26. 

(6)  Pursuant  to  the  Treaty  of  Amiens,  an 
extradition  clause  regarding  aliens  only  was 
inserted  in  42  Geo.  8.  c.  92.,  but  this  was  re- 
pealed, together  with  the  rest  of  the  Act,  on  the 
renewal  of  hostilities  by  43  Geo.  3.  c.  1 55.  In 
February  1848,  an  extradition  treaty  was  con- 
cluded with  France,  and  6  &  7  Vict,  passed  to 
give  effect  to  it.  See  now  33  &  34  Vict.  c.  62 
and  86  &  37  Vict.  c.  60. 


j  in  the  county  where  it  is  tried, (a)  and 
'  there  is  no  such  provision  in  31  Hon.  8.(5) 
'  9  Geo.  4.  c.  31.  provides — 

"  Tliat  if  any  of  His  Majesty's  subjects  shall 
be  charged  in  Kngland  with  any  murder  or  man- 
slaughter, or  with  being  accessory  before  the 
fact  to  auy  murder,  or  after  the  fact  to  any 
murder  or  manslaughter,  the  same  being  respec- 
tively committed  on  land  out  of  the  United 
Kingdom,  whether  withm  the  King's  dominions 
or  without,  it  shall  be  lawful  for  any  justice  of 
the  peace  of  the  county  or  place  where  the 
person  so  charged  shall  be  to  take  cognisance 
of  the  offence  so  charged,  and  to  proceed  therein 
as  if  the  same  had  been  committed  within  the 
limits  of  his  ordinary  jurisdiction ;  and,  if  any 
person  so  charged  shall  be  committed  for  trial 
or  admitted  to  bail  to  answer  such  charge,  a 
Commission  of  Oyer  and  Terminer  under  the 
Great  Seal  shall  be  directed  to  such  person,  and 
into  such  county  or  place  as  shall  be  appointed 
by  the  Lord  Chancellor,  or  Lord  Keeper,  or 
Lords  Commissioners  of  the  Great  Seal,  for  the 
speedy  trlil  of  any  such  offender,  and  such  per- 
sons shall  have  full  power  to  inquire  of,  hear,  and 
determine  all  such  offences  within  the  county  or 
place  limited  in  their  commission  by  such  good 
and  lawful  men  of  the  said  county  or  place  as 
shall  be  returned  before  them  for  that  purpose, 
in  the  same  manner  us  if  the  offences  had  been 
actually  committed  in  the  said  county  or  place." 

There  is  also  a  proviso  that : 

"  Nothing  herein  contained  shall  prevent  any 
person  from  being  tried  in  any  place  out  of  this 
kingdom  for  any  murder  or  manslaughter  com- 
mitted out  of  this  kingdom  in  the  same  manner 
as  such  person  might  have  been  tried  before  the 
passing  of  this  Act." 

The  effect  of  this  proviso  is  to  save  the 
operation  of  57  Geo,  3.,  which  was  passed 
to  protect  the  South  Sea  Islanders  and 
others  by  making  murders  committed  by 
British  subjects  triable  not  in  England,  as 
they  might  have  under  33  Hen,  8.,  but 
also  in  any  of  His  Majesty's  forts  a^nd 
factories  abroad.  There  is  no  authority  to 
show  that  even  under  33  Hen.  8.  a  British 
subject  might  not  have  been  tried  for  the 
murder  of  an  alien  abroad,  for  Rem  ▼. 
8<iwyer,  cited  on  the  other  side,  does  not 
apply,  because  both  the  parties  there  were 
British  subjects.  Before  the  passinR  of 
33  Hen.  8.  offences  committed  on  land 
abroad  could  not  be  tried  in  England  for 
technical  reasons,  for  want  of  a  proper 
venue,  and  because  a  crime  could  only  bo 
tried  by  the  persons  of  the  place  where  it 
had  taken  place. 

In  the  statute  28  Hen,  8.,  regarding 
offences  npon  the  hiffh  seas,  the  word 
'*  murder"  is  also  usedwithoat  any  qnali- 
fioations,  precisely  as  in  the  statutes  al- 

(a)  But  see  Reg,  v.  Leung,  Dears  &  B.  525. 

(6)  Under  33  Hen.  8.  c.  23.,  the  preliminary 
examination  is  to  be  before  the  Privy  Council ; 
see  above. 
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ready  qaote<L    In  Depwrdo*8  case,  Abbott, 
afterwards  Lord  Tenterden,  says,  arguendo: 

**  I  admit  that  an  alien  cannot  be  tried  for  the 
murder  of  an  alien  under  26  Hen.  8.  c.  15  on 
board  a  foreign  ship;  there  have  been  many 
instanceB  of  an  alien  being  tried  for  the  murder 
of  an  alien  on  board  a  British  Bhip.(a) 

The  28  H&n,  8.  begins  by  reoiting  the 
great  inconyenience  of  trials  in  the 
Admiralty  Court  according  to  the  rules  of 
Ecclesiastical  Law.  They  would  never 
punish  unless  there  was  a  confession,  and 
no  confession  could  be  obtained  without 
torture,  or  unless  there  were  witnesses 
who  actually  saw  the  offence  committed ; 
therefore  it  was  necessary  to  provide  for  a 
trial  according  to  the  common  course  of 
the  law  of  the  realm.  It  then  enacts 
(28  Hen.  8.  c.  15.) : 

*'That  an  treasons,  felonies,  robberiee, 
murders,  and  eonfedeiacies  hereafter  to  be 
committed  in  or  upon  the  sea,  or  in  any  other 
haven,  river,  creek,  or  place  where  the 
admiral  or  admirals  jhave  or  pretend  to  have 
power,  authoritv,  or  jarisdiction^  shall  be 
mquired,  tried,  heard,  determined,  and  judged 
in  such  places  in  the  realm  as  shall  be  limited 
by  the  King's  commission  or  commissions  to 
be  directed  for  the  same  in  like  form  and  con- 
dition as  if  any  such  offence  or  offences  had 
been  committed  or  done  in  or  upon  the  land, 
and  such  commissions  shall  be  had  under  the 
King's  Great  Sectl  directed  to  the  admiral  or 
admirals  or  to  his  or  their  lieutenant,  deputy, 
and  deputies." 

There  is  no  qualification  of  the  word 
''mnrder  "  here,  and  yet  it  is  clear  that  the 
statate  applies  to  the  m  order  of  an  alien 
just  as  much  as  of  a  British  subject, 
and  under  that  there  have  been  many 
aliens  tried  for  murdering  aliens  on 
board  ship  (Iforta  v.  HuU),(b) 

Obbsswbll,  J. :  Were  they  not  in  a 
British  ship  always  P 

Not  in  all  cases.  There  is  Depardo's  case,  (c) 
Mr.  Abbott  (Lord  Tenterden)  assumed 
that  an  alien  could  be  tried  for  the  murder 
of  an  alien  on  board  a  British,  but  not  on 
board  a  foreign  ship.  A  murder  by  a 
British  subject  of  a  foreigner,  on  land  out 
of  the  Elmg's  dominions,  might,  it  is 
submitted,  be  tried  by  a  commission 
issuing  under  83  Hen.  8.,  though  the  words 
of  that  statute  are  not  bo  wide  as  those 
of  9  Geo.  4.  c.  31.  The  latter  statute 
provides  that  where  a  murder  is  to  be 
tried  in  England,  it  is  to  be  tried  just  as 
if  it  had  happened  in  the  county.  The 
provision  in  3§  Hen.  8.  is  as  follows : 

(a)  1  Taun.  26. 

(6)  lb.  p.  88. 

(c)  This  was  a  murder  on  land,  and  tried 
not  under  28  Hen.  8.  c.  15.,  but  under  88  Hen.  8. 
c.  28. 


**  Which  oonunissioners  shall  have  power 
and  authority  to  inquire,  hear,  and  determine  all 
such  treasons,  misprisions  of  treasons,  and 
murders  within  the  shires  and  places  limited  by 
their  commission,  by  such  good  and  lawful 
persons  as  shall  be  returned  before  them  by  the 
sheriff  or  his  minister,  or  any  other  having 
power  to  return  writs  and  process  fbr  that 
purpose,  in  whatsoever  other  shire  or  place 
within  the  King's  dominions,  or  without,  such 
offences  of  treasons,  misprisions  of  treasons, 
or  murders  so  examined  were  done  or  com- 
mitted and  that  in  such  oases  no  challenge  for 
the  shire  or  hundred  shall  he  allowed." 

Lord  Abinger,  G.B.  :  Suppose  this  man 
had  been  convicted  at  Smyrna  of  man- 
slaughter and  sentenced,  what  is  there, 
according  to  your  argument,  to  prevent 
his  being  tried  for  murder  in  England 
afterwards  P 

Waddington :  He  would  have  a  plea  of 
(Mitrefoie  acquit. 

Caesswell,  J.:  Suppose  he  had  committed 
what  is  murder  by  our  law,  but  no  murder 
by  foreign  law. 

Waddington:  That  would  be  the  case 
with  regard  to  killing  a  man  in  a  duel  in 
France.  I  apprehend  that  an  Englishman 
tried  by  the  French  Courts  could  not  be 
tried  at  all  here.  If  tried  here,  the  statute 
requires  him  to  be  tried  by  English  law. 

KoLf  E,  B. :  That  is  a  very  odd  state  of 
things —that  if  he  is  tried  in  France  for 
an  offence  that  is  no  offence  there,  that 
will  protect  him  ;  but  if  he  is  not  prose- 
cuted there,  he  is  liable  to  be  hanged 
here. 

Waddington:  This  difficulty  arises 
equally  in  the  case  of  an  Englishman 
killing  an  Englishman  in  France,  which 
is  admittedly  within  the  statute.  I  appre- 
hend the  answer  is  that  these  statutes 
conferring  jurisdiction  in  respect  of 
crimes  committed  abroad  must  be  taken 
subject  tothereeervation  that  the  prisoner 
has  not  been  tried  abroad  for  the  offence. 
As  to  the  authorities,  in  Bex  v.  Swuryer  the 
judges  did  not  decide  that  u^der  38  Hen.  8. 
it  was  necessary  for  the  person  murdered 
to  be  a  British  subject ;  they  only  decided 
that  it  appeared  that  she  was  a  British 
subject  from  the  averment  that  she  was 
within  the  Kiug^s  peace.  The  averment 
that  the  party  muraered  was  in  the  peace 
of  the  Queen  is  immaterial  and  unneces- 
sary ;  Heydon*8  case(a) — 

Maulb,  J. :  But  there  was  an  allegation 
that  the  offence  was  against  the  peace  of 
the  King — ^that  is  always  necessary. 

Waddington :  It  is  reported  as  follows : 

''Exception  was  taken  because  it  was  not 
stated  that  the  said  Edward  Savage,  who  was 
killed,  was  in  pace  Dei   et  Dna  Regina,  sed 

{a)  4  Bep.  41a. 


31] 


The  Queen  ar/aivst  Azzopardi,  1843. 


[82 


non  allocatur,  for  these  are  words  but  of  amplifi- 
cation of  the  heinousness  of  the  act,  and  not  of 
substance ;  and,  perhaps,  he  was  not  in  peace, 
but  fighting  and  breaking  the  peace,  and  many 
precedents  were  likewise  shown  in  which  these 
words  were  omitted." 

If  the  offence  is  within  the  siatnte,  then 
it  is  sufficientlj  made  oat  that  the  party 
killed  was  in  the  Queen's  peace,  and  that 
the  offence  was  against  the  Qaeen's  peace. 
Farther,  in  one  of  the  counts,  it  is  laid 
contra  formam  etatuHf  and  then  it  is,  be- 
yond all  doabt,  contrary  to  the  peace  of 
oar  sovereign  lady  the  Qaeen.(a) 

Bex  Y.  Hehham  is,  no  doabt,  to  some 
extent  in  the  prisoner's  favour,  as  there 
Mr.  Justice  Bayley  ordered  an  averment 
that  both  parties  were  British  subjects  to 
be  insertea  into  the  indictment ;  but  this 
can  only  have  been  done  ex  ahundanti 
catUeld,  and  without  much  consideration 
of  the  cases,  for  Bex  v.  Sawyer  shows  thai 
such  averments  are  unnecessary. 

Coke  says  (6)  that  the  murder  of  one 
subject  by  another  abroad  could  not  for 
want  of  trial  be  heard  and  determined 
before  the  common  law,  but  that  an  appeal 
might  be  heard  and  determined  before  the 
Constable  and  Marshal  under  the  statute 
of  Bichard  2. 

*'To  the  constable  it  pertaineth  to  have 
cognizance  of  contracts  concerning  deeds  of 
arms  or  of  war  out  of  the  realm.'' 

Admitting  that  before  these  statutes 
the  murder  of  a  foreigner  was  not  an 
offence  at  common  law,  as  there  was  no 
court  which  could  take  cognizance  of  it, 
it  is  now  clearly  within  the  statutes.  It 
is  impossible  to  read  67  Oeo.  3.  c.  53.  with- 
out seeing  that  the  word  murder  there 
was  intended  to  apply  to  the  murder  of 
the  Pacific  Islanders  by  British  subjects. 
The  present  statute  9  Geo.  4.  o.  31.  is  in 
pari  materia,  and  the  word  murder  must 
receive  the  same  construction. 

(a)  "  Every  offence  against  a  statute  is  contra 
pacem,  and  ought  to  be  so  laid."  1  Hale, 
P.C.  188. 

(6)  2nd  Inst  48. 


BaUantine,  in  reply :  The  word  "murder  *' 
in  these  Acts  must  mean  murder  as  known 
to  the  English  law.  It  is  an  essential  part 
of  the  definition  of  the  crime,  that  the 
person  killed  should  have  been  within  the 
King's  peace,  as  Ooke  puts  it.  Hawhina 
means  the  same  thing  when  he  says,  "  By 
murder,  we  mean  the  wilful  killing  of  any 
subject  whatever.** 

^o  case  under  any  of  these  Acts  has 
been  cited  in  which  the  Courts  exercised 
jurisdiction  under  any  of  these  Acts  for 
the  murder  of  a  person  not  within  the 
King*s  peace.  In  Depardo*8  case,  there 
is  a  case  mentioned(a)  in  which  a  French 
prisoner  of  war  was  indicted  for  the 
murder  of  another  Frenchman,  on  board 
the  Triton  East  Indiaman,  but  the  mur- 
dered man  was  there  within  the  King's 
peace,  and  under  the  protection  of  the 
English  laws. 

It  has  not  been  shown  that  the  offence 
of  murder,  as  it  exists  at  common  law,  has 
been  altered  by  anj  of  the  statutes  referred 
to ;  it  does  not  include  the  murder  of  a 
foreigner  abroad,  and  no  precedent  has 
been  cited  to  entitle  the  Court  to  entertain 
jurisdiction  in  such  a  case. 

Our  adv,  vuU, 

Jtme  19, 1843.— Gurnet,  B.,  in  passing 
sentence,  stated  that  in  the  opinion  of  all 
the  judges  the  case  fell  within  the  statute 
9  Geo,  4.  c.  31  (6) 

MATERiiLLs  MADE  USE  OF. — The  abovo 
report  is  taken  from  Mr.  Gumey*8  short- 
hand note  preserved  at  the  Treasury.  The 
reports  in  2  Moo.,  CO.  288  and  1  0.  &  K. 
203  have  also  been  consulted. 

(a)  1  Taun.  at  p.  82. 

(6)  The  prisoner's  sentence  waf  oonimated  to 
transportation  for  life,  on  the  ground  that  he 
might  have  been  prejudiced  by  being  tried  in 
England  instead  of  in  Malta.  See  the  letter 
read  by  Lord  Lyndhurst,  February  26,  1858,  in 
the  House  of  Lords  (Hans.  vol.  149,  p.  6),  after 
a  debate  (Hans.  vol.  148,  p.  1852),  following 
the  rejection  of  the  Conspiracy  to  Murder  BiU 
in  the  Commons,  in  the  course  of  which  the  case 
was  referred  to. 
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THE  DUKE  OF  BRUNSWICK  agamst  THE  KING  OF  HANOVER. 


Chables,  Duke  op  Brunswick       -  -  -  Plaintiff. 

AGAINST 

Ernest   Augustus,  King   of  Hanover,  Duke  of  Oum-\ 

BFiRLAND     AND     TEVIOTDALE     IN    QrEAT    BRITAIN,    AND  >  DefencUmt. 

Earl  of  Armagh  in  Ireland  -  -  -J 

Proceedings  in  the  Rolls  Court  before  Lord   Langdale,  M.R,  on 

Demurrer  to  a  Bill  in  Equity,  Nov.   15,  21,  22,  23,  1843,  and 

Jan.  13,  1844.    (Reported  in  6  Beav.  1,  8  Jur.  253,  13  LJ.  N.S., 

Ch.  107.) 
Judgment  of  the  House  of  Lords   on   appeal  from   the    Rolls 

Court,  July  25,  27,  31,  1848.    (Reported  in  2  HL.   1.) 


General  demurrer  to  a  bill  filed  by  Charles,  Duke  of  BmDSwicIt,  against  Kmest,  King  of 
Hanover,  as  Duke  of  Cumberland  and  a  British  subject  residing  within  the  jurisdiction,  claiming 
an  account  of  property  received  by  the  defendant  as  the  ^laintiiPs  guardiao,  under  a  settlement 
effected  in  1888  b^  King  William  the  Fourth  and  William,  reigning  Diuce  of  Brunswick,  purporting 
to  act  as  the  legiomate  agnati  of  the  plaintiff,  and  in  pursuance  ^  authority  entrusted  to  them  by 
a  decree  of  the  German  Diet. 

Proceedings  ogainH  Foreign  Sovereign^  who  is  also  a  British  subject. 

Held  by  Lord  Langdale,  M.R.~ 

(I.)  A  foreign  sovereign  coming  to  England  cannot  be  made  responsible  in  the  courts  here  for 
acts  done  by  him  m  his  sovereign  character  in  his  own  country,  even  though  such  sove- 
reign be  also  a  British  subject,  residing  within  the  jurisdiction. (a) 

(2.)  Soch  a  foreign  sovereign  bebg  a  subject  of  the  Queen,  is  liable  to  be  sued  in  this  country 
in  respect  of  any  acts  done  by  him  as  a  subject,  but  acts  done  out  of  this  realm,  and 
doubtful  acts,  are  to  be  attributed  to  his  sovereign  character,  and  it  is  for  the  plaintiff  to 
show  that  the  act  complained  of  was  done  in  the  character  of  a  subject. 

The  House  of  Lords  affirmed  (1),  and  did  not  express  any  opinion  on  (S). 


(a)  See  Munden  v.  Duke  of  Brunswick  {below,  p.  408),  10  Q.B.  656,  16  L.J.,  Q.B.  800;  De 
Haber  v.  The  Queen  of  Portugal,  17  Q.B.  196 ;  Wadsworth  v.  Queen  of  Spain,  17  Q.B.  171 ; 
MagdaJena,  S.S,  Co.  v.  Martin,  3  E.  &  E.  94  ;  Gladstone  v.  Musurus  Bey,  1  Hem.  &  Mil.  495 ; 
Gladstone  v.  Ottoman  Bank,  I  Hem.  &  Mil.  505 ;  Prioleau  v.  United  States  of  America  and 
Andrew  Johnson,  L.B.,  2  Eq.  659  $  United  States  of  America  v.  Wagner,  L.R.,  8  £q.  724, 
S  Ch.  582  ;  Smith  v.  Weguelin,  8  £q.  198;  Bepublic  of  Peru  v.  Weguelin,  20  £q.  140; 
Strousberg  v.  Bep.  of  Costa  Bica,  44  L.T.  199  ;  Tke  Charkieh,  L.K.  4  A.  &  £.  59 ;  Twycross  v. 
Dreufms,  5  Ch.  D.  605 ;  Vavasseur  v.  Krupp,  9  Ch.  D.  851 ;  The  Constitution,  4  P.D.  89  ;  The 
Pariement  Beige,  5  P.D.  197  ;  The  Newbattle,  10  P.D.  88  j  Mighdl  v.  Sultan  ofJohore,  1894, 
1  Q.B.  149. 


This  case  came  on  upon  general  de- 
murrer for  want  of  equity  and  juris- 
diotion  to  a  LUl  filed  1^  Charles,  Dnke 
of  Brwi9W%ck,  against  Ernest  Augustus, 
reigninff  King  of  Hanoter  and  Dnke  of 
Cumbmand,  in  the  peerage  of  England. 

The  bill,  which  is  more  particnuirly  set 
out  in  the  judgment  of  liord  Langddie, 
H.B.,  alleged  that  in  September  1880  the 
plaintifiT  was  the  sovereign  reigning 
I>nke  of  Pnmfiffie^;  that  a  revolutionary 
moTement  broke  out  on  the  1st  of  Sep- 
tember in  that  year,  by  which  the  govem- 
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ment  was  overthrown ;  that  on  the  2nd  of 
September  the  Germanic  Diet  passed  a 
decree  inviting  the  plaintiff's  brother, 
W^IUam,  Duke  of  Brwnsufich,  to  take  upon 
himself  provisionally  the  government  of 
the  duchy,  and  leading  it  to  the  legiti- 
mate a>gnati  of  the  plaintiff  to  provide  for 
the  future  government  of  the  duchy ;  that 
in  February  1831  King  William  the  Fourth 
and  the  said  William,  Duke  o{  Brunswick, 
claiming  to  be  the  legitimate  agnaii  of  the 

Slaintiff;  issued  a  decree  purporting  to 
epose  him,  and  declaring  tnat  the  throne 
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had  passed  to  the  said  William,  Dake  of 
Brunswick,  who  had  since  exercised  all 
the  rights,  powers,  and  authorities  of 
sovereign  Duke  of  Brunswick ;  that  in  the 
year  1833  King  William  the  Fourth  and  the 
said  William,  Duko  of  Bi-unswick,  promul- 
gated a  further  instrument,  by  which  the 
Dnke  of  Cambridge,  Viceroy  of  Hanover, 
was  appointed  the  plaintiff's  guardian,  on 
the  alleged  ground  that  the  plaintiff  was 
wasting  his  fortune  on  dangerous  and 
impossible  enterprises  ;  that  such  instru- 
ment, as  the  plaintiff  was  advised,  was 
Toid  and  of  no  effect,  but  that  neverthe- 
less the  Duke  of  Cambridge  accepted  the 
appointment  of  guardian,  and  took  pos- 
session of  the  real  estates  to  which  the 
plaintiff  was  entitled  in  his  private  capa- 
city in  Brunswick,  and  of  all  such  per- 
sonal property  belonging  to  the  plaintiff 
in  Brunswick  or  elsewhere  as  he  could 
discover,  to  the  amount  of  several  hundred 
thousand  pounds,  a  large  part  of  which 
remained  unaccounted  for;  that  after 
the  death  of  King  WHliam  the  Fourth  on 
20  June  1837,  the  defendant  became  King 
of  Hanover,  and  was  appointed  to  succeed 
the  Duke  of  Oamhindge  as  guardian  of  the 
plaintiff's  property  by  some  instrument  to 
which  the  defendant  was  a  party,  and 
which  was  signed  by  him  and  by  WiUiam, 
Duke  of  Brunswick ;  that  the  Duke  of  Cam^ 
bridge  had  accounted  to  the  defendant  for 
his  receipts  and  payments,  and  paid  him 
the  balance ;  that  the  defendant  had  taken 
possession  of  the  plaintiff^s  property,  and 
received  large  sums  of  money  on  account 
thereof,  but  that  a  very  large  balance  to 
the  amount  of  several  hundred  thousand 
pounds  remained  due  from  the  defendant 
to  the  plaintiff,  and  that  the  defendant 
refused  to  comply  with  the  plaintiff's 
application  for  an  account  thereof.  The 
bill  prayed  a  declaration  that  the  instru- 
ment of  1833  and  the  appointment  of  the 
Dnke  of  Cambridge  as  guardian  of  the 
plaintiff's  property,  and  the  appointment 
of  the  defendant  to  succeed  him,  were 
void;  and  that  the  defendant  might  ac- 
count to  the  plaintiff  for  the  property 
possessed  by  him,  or  by  any  person  by  his 
order,  Ac,  since  his  appointment,  in- 
cluding that  which  had  been  accounted 
for  to  the  defendant  bv  the  Duke  of 
Cambridge,  and  that  the  defendant  might 
pay  to  the  plaintiff  the  balance  found  due 
from  him  on  takinje  such  account,   the 

Slaintiff   thereby  offering    to    make  the 
efendant  all  due  allowances. 
The  defendant  whilst  residing  in  Eng- 
land was  served  with  a  letter-missive,  (a) 


(a)  1  Daniel,  O.P.  5th  Edit  866-9.  Before 
the  Judicature  Act,  peers  were  entitled  to  be  in- 
formed by  a  letter-mistiye  from  the  ChanoeUor 
that  a  bill  had  been  filed  before  being  served. 


I  whereupon  an  application  was  made  to  the 
Lo^'d  chancellor  to  discharse  it. 

Lord  Ltndhurst,  L.C.  :  The  application 
I  is  informal,  the  petition  notbein^  intituled 
;  in  the  cause,  and  on  this  ground  I  might 
dismiss  the   application.     But  upon   the 
I  main  point,  whether  a  letter-missive  ought 
I  to  have   been   issued  in    this    case,   the 
defendant  is  a  peer    of  the    realm,  has 
I  taken  the  oath  of  allegiance  to  the  Sove- 
reign, and  his  seat  in  the  House  of  Peers, 
and  at  present  is  resident  here.    I  am  of 
opinion  therefore,  without    reference  to 
the  more  general  question,  that  the  letter- 
missive  was  in  this  case  properly  issued. 
M^  attention  was  directed  to  the  bill  in 
this  case,  but  I  do  not  think  I  can  look 
at  the  nature  or  subject  of  a  suit  in  de- 
ciding a  question  respecting  the  regularity 
of   a   process  issued   for  the  purpose  of 
obtaining  an  appearance. 

Sir  Charles  WethereU,  PernberUmIjeigh,(a) 
and  Elmsley,  in  support  of  the  demurrer. 

The  defendant,  who  is  a  recognised  in- 
dependent sovereign,  is  not  amenable  to 
the  jurisdiction  of  this  Court.  The  law  of 
nations,  founded  on  principles  of  public 
policy,  grants  a  sovereigpi  whilst  in  a 
foreign  country  immunity  from  process. 
Vaitd,  who  treats  of  this  subject,  says  :  (Jb) 

"  It  is  asked,  what  are  the  rights  of  a  sovereign 
who  happens  to  be  in  a  foreign  country,  and 
how  the  master  of  the  country  is  to  treat  him  ? 
If  that  prince  be  come  to  negotiate  or  to  treat 
about  some  public  affair,  he  is  doubtless  entitled, 
in  a  more  eminent  degree,  to  enjoy  all  the 
rights  of  ambassadors.  If  he  be  oome  as  a 
trareller,  his  dignity  alone,  and  the  regard  due 
to  the  nation  which  he  represents  and  governs, 
shelter  him  from  all  insult,  give  him  a  claim  to 
respect  and  attention  of  every  kind,  and  exempt 
him  from  all  jurisdiction.  On  his  making  him- 
self known,  ho  cannot  be  treated  as  subject  to 
the  common  laws,  for  it  is  not  to  be  presumed 
that  he  has  consented  to  such  a  subjection,  and 
if  a  prince  will  not  tuffer  him  in  his  dominions 
on  that  footing,  he  should  give  him  notice  of  hit 
intentions.  But  if  the  foreign  prince  forms  any 
plot  against  the  safety  and  welfiEU^  of  the  state, 
— ^in  a  word,  if  he  acts  as  an  enemy,  he  may 
very  justly  be  treated  as  such.  In  every  other 
case  he  is  entitled  to  ftdl  security,  since  even  a 
private  individual  of  a  foreign  nation  has  a 
right  to  expect  it'' 

*'  A  ridiculous  notion  has  possessed  the  minds 
even  of  persons  who  deem  themselves  of  superior 
understanding  to  the  common  herd  of  mankind. 
They  think  that  a  sovereign  who  enters  a  foreign 
country  without  permission  may  be  arrested 
there  r  but  on  what  reason  can  such  an  act  of 
violence  be  grotmded  1  The  absurdity  of  the 
doctrine  carries  its  own  relhtation  on  the  face 
of  it" 

Thouffh  a  foreign  sovereign  may  sue  as 
plaintiff  in  the  courts  of  this  country,  tho 


(a)  Afterwards  Lord  Riagtdown. 
(6)  Bk.  4.  oh.  7.  s.  108. 
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general  propodtdon  that  he  may  be  Bued 
has  never  been  laid  down.  The  dictam  in 
GaMn*9  oa8e,(a)  the  case  in  Setden^ib)  and 
the  case  of  HuUeH  v.  The  King  of  8pain,{o) 
which  will  be  cited  b^  the  plaintiff,  do 
not  warrant  the  proposition.  In  CdMn*8 
case,  it  is  said  that  a  foreign  king  shiEJl 
sne  and  be  sned  bj  the  name  of  a  king ; 
bat  no  instance  is  given  of  a  sovereign 
being  sned,  except  that  of  Baliol,  King  of 
Scotland,  who  was  fendatoiy  to  ^e  King 
of  England,  and  so  liable  to  the  jurisdic- 
tion of  his  acknowledfiped  snperior  lord. 
Odhin'$  case  shows  that  a  king  carries 
with  him  to  a  foreign  country  all  his 
privileges.    It  is  said : 

"  And  hereof  there  is  a  notable  precedent  in 
Fleta,  lib.  9.  c.  8.  see.  9.,  where,  treating  of  the 
jarbdietion  of  the  King's  Court  of  Marshalsea, 
U  is  ssidt  et  Iubc  omma  ex  officio  $vo  licitefacere 
poterii  (m.  Seneschal*  auF  hospiHi  regis)  nom 
obstante  tUici^us  liberate^  etiam  in  aiieno  regno 
dum  tamen  reus  in  hospitio  regis  poterit  inveniri 
secundum  quod  contigit  Paris,  anno  14,  Ed.  /. 
de  Engelramo  do  Nogent  capto  in  hospitio 
regis  AngP  {ipso  rege  tunc  apud  Parisiam 
existente)  cum  discis  argenti  gratis  recenter 
super  facto,  rege  Franc*  tunc  presente,  et  unde 
Ucet  curia  regis  Franc*  de  prad*  latrone  per 
easteilanum  Paris,  petita  Juerit,  habitis  hinc 
et  inde  tractatibus  in  consilio  regis  Franc^ 
tandem  eonsideratum/uit ;  quod  Hex  AngV  ilia 
regia  prerogativa,  et  hospitii  sui  privilegio 
lAretur  et  gauderet ;  qui,  coram  Roberto  Fitz- 
John  milite  tunc  hospitii  regis  Ang^  Seneschalio 
de  Udrocinio  convictus^  per  eonsiderationemt 
^jus  cur,  fuit  (d)  suspensus  in  patibulo  sancti 
Germani  de  pratis.  Which  proTeth,  that  though 
the  king  be  in  a  foreign  kingdom,  yet  he  is 
jodged  in  law  a  king  there." 

The  case  in  Seiden  is  not  an  authority 
for  this  proceeding.  It  was  referred  tio 
hy  Lord  Thurlow  in  The  Nabah  of  the 
Cimtatiie  y.  The  Eaei  India  Company, {e) 
as  appears  by  the  note  to  that  case,  where 
it  is  stated : 

"  The  Lord  Chancellor  also  observed,  that  the 
King  of  Spain  had  been  once  outUwed  by  Sel- 
den's  adnee,  to  prevent  him  from  taking  ad- 
vantage of  his  suit :  that  the  outlawry  was  bad 
enough ;  but  good,  until  reversed ;  therefore  it 
was  necessary  fat  him  to  come  in  to  reverse  it, 
in  order  to  take  advantage  of  his  suit  His 
lordship  said  be  oonld  not  quote  a  better  book 
for  this  than  '  Selden's  Table  Talk.' " 

The  outlawry,  the  case  states,  was  bad ; 
and  forther  it  is  clear,  from  the  circum- 
stance  that  the  plaintiff  had  recovered 
coats,    and    from    the    fact  that    other 


(a)  7  Rep.  15  b. 

(6)  Table  Talk,  Law,  8 

(c)  4  Rubs.  825  «[  560.  Dow.  &  CI.  169.,  & 
2  Bligh  (N.S.)  81.  1  Russ.  &  M.  7  n.  1  CI. 
&  F.  888,  &  7  Bligh  859. 

(ji)  Moore,  798,  799. 

(O  1  Ves.  J.871. 


suits  are  mentioned,  that  the  King  of 
Spain  had  submitted  to  the  jurisdiction. 

HuUett  V.  The  King  of  Spain  was  the 
case  of  a  cross  bill(a)  in  which  the  King 
of  Spain,  having  by  his  original  bill  sub- 
mitted to  the  jurisdiction,  had  rendered 
himself 

**  subject  to  the  control  of  the  Court,  and  liable 
to  the  rules  of  practice  "  ;(6) 

and  when  the  King  of  Spain 

<*  sues  here  as  a  plahitiff,  the  Court  has  complete 
control  over  him,  and  may  hold  him  to  all 
proper  terBi8."(c) 

The  decision  in  Hie  Columbian  Oovem- 
ment  v.  Bothschili  (d)  depended  on  the 
same  principle. 

The  privilege  of  a  foreign  sovereign  is, 
at  least,  equal  to  that  of  his  ambassador, 
the  nro  rege.(e)  The  Act  of  Arme  (7  Anne 
c.  12.)  is  merely  declaratory  of  the  comTnon 
law  and  of  the  law  of  nations.  Viveash  v. 
Bec7cer,{f)  Loehwood  v.  CoysgameAg)  After 
reciting  the  insult  committed  on  the 
Russian  ambassador  by  publicly  arresting 
him,  (A) 

**  in  contempt  of  the  protection  granted  by  her 
Migesty,  contrary  to  the  law  of  nations,  and 
in  prejudice  of  Uie  rights  and  privileges  which 
ambassadors  and  other  public  ministers,  author- 
ised and  received  as  such,  have,  at  all  times, 
been  thereby  possessed  of,  and  ought  to  be  kept 
sacred  and  inviolable," 

it  enacts  that  all  writs 

*' whereby  the  person  of  sny  ambassador,  or 
ether  public  minister  of  any  foreign  prince  or 
state,  authorised  and  received  as  such  by  her 
Majesty,  her  bars  or  successors,  or  the  domestic 
or  domestie  servant  of  any  such  ambassador,  or 
other  public  minister,  may  be  arrested  or  im- 
prisoned or  his  or  their  goods  or  chattels  may 
be  distrained,  seised,  or  attached,  shall  be 
deemed  and  adjudged  to  be  utterly  null  and 
void."(0 

If  **  by  the  common  law  and  the  law  of 
nations,  as  declared  by  that  statute,  the 
meanest  of  the  ambassador's  retinue  be 
privileged,  how  can  it  be  maintained  that 
the  sovereign  hhnself,  whom  the  ambas- 
sador represents,  is,  l^  that  law,  entitled 
to  less  respect? 


(a)  "  A  cross  bill  is  not  liable  to  pleas  to  the 
junsdiction  of  the  Court  and  pleas  to  the  person 
of  the  plaintiff,  the  sufficiency  of  which  neem 
both  affirmed  by  the  original  bill."  Rcdesd. 
291.    Cooper  Pldg.  804.    Note  in  6  fieav.  13. 

(6)  1  CI.  &  F.  854. 

(c)  1  Dow.  &  CL  174. 

((0  1  Sim.  94. 

(O  4  Inst  153. 

(/)  8  M.  &  8.  292-298. 

(a)  8  Burr.  1676. 

(A)  See  1  Bla.  Com.  255. 

(0  See  Musurus  Bey  v.  Gadban,1894,  1  Q.B. 
588. 
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If  an  independent  foreign  eovereign 
were  sabject  to  the  inrisdiction  of  this 
Court,  he  would  be  liable  to  the  con- 
sequenceB  of  n  disobedience  to  its  process, 
decrees,  and  orders :  and  so  to  be  attached 
and  imprisoned  ;  imprisonment  wonld 
interfere  with  the  government  oF  his  king- 
dom, and  wonld  probably  involve  this 
country  in  hostilities. 

The  defendant  is  a  peer  of  Parliament, 
and  so  privileged  from  arrest;  but  sup- 
pose the  King  of  the  Belgians  or  the  King 
of  Prussia  came  to  this  country  on  the  in- 
vitation of  the  Queen,  on  business  of  the 
utmost  importance  to  the  interests  and 
peace  of  the  two  nations  ;  or  if  the  King 
of  the  French  were  to  return  the  Sove- 
reign's lat«  vipit,  are  thev  and  all  their 
retinue  to  be  subject  to  oe  thrown  into 
prison  on  bailable  process,  issuing  out  of 
the  Queen's  courts,  to  answer  a  demand  to 
which  they  might  not  be  liable  in  their 
own  country ,  and  which  might  ultimately 
turn  out  to  be  without  foundation  P  Would 
the  French  nation  submit  to  such  an  in- 
sult P  To  connienanoe  such  suits  would 
be  in  the  highest  degree  contrary  to  pub- 
lic policy. 

The  mere  accident  of  a  foreign  sovereign 
being  an  English  peer  does  not  affect  the 
question ;  his  higher  recognised  dignity 
must  prevail.  If  it  were  necessary,  the 
Court  would  make  a  distinction  between 
the  acts  of  the  defendant  done  as  King  of 
Hanover,  and  those  done  in  his  quality  of 
an  English  peer.  In  the  case  of  The 
Nabob  of  Arcot  v.  Ths  East  India  Com- 
pany,  (a)  where  the  defendants  filled  the 
double  character  of  sovereigns  and  a 
trading  corporation,  the  bill  was  dismissed 
on  the  ground  that  the  whole  subject- 
matter  of  the  suit  was  a  political  and  not 
a  mercantile  transaction.  Here  the  whole 
transactions  took  place  abroad,  and  are 
of  Buch  a  nature  that  they  ought  to  be 
imputed  to  the  defendant's  regal  character. 

Again,  if  the  defendant  were  liable  to 
the  jurisdiction,  still  he  came  to  this 
country  bjr  the  consent  of  the  Sovereign, 
and  impliedly  under  her  safe  conduct, 
and  he  is  entitled  to  the  same  protection 
as  if  the  writ  itself  had  been  made  out,  in 


(a)  4  Br.  Ch.  180,  198;  and  see  MoodaUuf 
V.  Morton^  1  fir.  Ch.  470,  in  which  Jx>rd 
Kenyon  sayfi,  "  I  admit  that  no  suit  will  lie  in 
the  uoiirt  against  a  Rovereign  power  for  any- 
thing done  in  that  capacity ;  but  I  do  not  thiak 
the  East  India  Company  is  within  that  rule. 
They  have  rights  as  a  sovereign  power,  they 
have  also  duties  as  individuals;  if  they  enter 
into  bonds  in  India,  the  sums  secured  may  be 
recovered  here.  So  in  this  case,  aa  a  private 
company  they  have  entered  into  a  private  oon- 
traot  to  which  they  must  be  liable. — ^Note  in  6 
Baav. 


which  case  he  would  be  protected  from 
suit,  (a) 

Secondly,  the  subject  matter  of  the  suit 
is  not  one  which  is  within  the  limits  of 
forensic  jurisdiction.  It  is  of  an  imperial 
and  political  nature  :  the  guardianship  is 
a  legitimate  act  of  state  emulating  from 
the  Germanic  body,  of  which  Brunswick 
is  a  component  part,  and  this  Court  is  in- 
competent to  deal  with  it.  By  the  civil 
law,  curators  were  appointed  over  prodi- 
gals as  well  as  over  lunatics : 
"  Furiosi  qnoque  et  prodigi,  licet  majores^  vi- 
genti  quinqne  annis  sint,  tamen  in  curatione 
agnatonim  ex  lege  duodecim  tabolarum."  (6) 
Previous  to  the  dissolution  of  the  (Jerman 
empire  (c),  the  powers  of  supreme  £^uardian- 
ship  over  the  princes  of  the  empire 
belonged  to  the  Emperor.  It  afterwards 
devolved  on  the  heads  of  sovereign  states. 
The  deed  of  curatorship  was  an  act  of 
state  by  the  de  facto  Duke  of  Brunswick 
and  the  other  agnatic  and  followed  out 
the  decree  of  the  Germanic  Diet  and  the 
deposition.  What  authority  has  tho  Bolls 
Court  to  deal  with  such  a  matter,  or  with 
the  internal  political  arrangements  of  an 
independent  state,  or  with  the  decrees  of 
a  Germanic  Diet,  or  the  imperial  powers 
of  the  agnati  f  If  it  assumes  jurisdiotion, 
it  will  become  the  arbiter  of  any  political 
transactions  that  may  have  tucen  place 
abroad,  although  it  is  confessedly  inoom- 
petent  to  adjudicate  on  such  matters  if 
they  had  taken  place  in  this  country, 
and  although  in  the  country  in  which  the 
transactions  happened  the  ordinary  courts 
have  no  jurisdiction. 

The  deed  of  curatorship  is  alleged  to 
be  void,  but  no  ground  is  stated  for  that 
conclusion.  The  Court  cannot  take  ju- 
dicial cognisance  of  the  law  of  a  foreign 
country :  the  law  itself  must  be  stated  as 
a  fact.  It  is  not  alleged  that  the  parties 
to  the  document  were  not  the  legitimate 
agnati,  or  that  they  had  not  the  powers 
which  they  assumed  to  exeroise.  In  point 
of  pleading  the  allegation  is  insufficient. 

Thirdly,  independently  of  the  privi- 
leged character  of  the  defendant,  and  the 
political  nature  of  the  subject,  this  Court 
nas  no  jurisdiction  in  this  case.  Here  is 
an  act  of  a  forum  eompetens  which  cannot 
be  questioned  in  this  country ;  the  whole 
matter  has  its  locality  in  Brunswick,  and 
there  alone  must  the  plaintiff  proceed. 
By  the  law  of  that  country,  the  plaintiff 
has  been  declared  to  be  in  such  a  state  as 
to  require  a  curator ;  until  that  decision 
has  been  reversed,  he  has  no  locus  standi 

(a)  Bsgistrum  Brevium  28,  **  volumes  edam 
quod  idem  W.  interim  sit  quietus  da  omnibua 
placitis  et  qnerelis,"  &c. 

(6)  Justinian  but,,  lib.  1,  tit.  S8. 

(c)  1804. 
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in  this  Court.  A  lunatio  cannot  file  a  bill 
against  his  committee  for  an  aoooant,  nor 
can  a  bankrupt  against  his  assignees: 
TarUion  r.  Hornby  :{a)  the  proper  pro- 
ceeding  is  first  to  supersede  the  com- 
mission. If  thetse  transactions  had  taken 
place  on  British  soil,  the  plaintiff  ooald 
not  hare  maintained  his  bill  until  the 
deed  of  curatorship  had  been  first  set  aside. 

But  Bupposinff  the  deed,  as  is  alleged, 
to  be  void,  the  defendant  is  a  mere  wrong- 
doer. What  right  then  has  the  plaintiff 
to  come  into  equity  for  an  account,  or  to 
have  a  declaration  that  the  deed  is  void  P 
If  void,  it  is  as  Toid  a(  law  as  in  equity, 
and  there  is  no  prayer  that  it  may  be 
delivered  up  or  be  cancelled.  This  Goort 
cannot  declare  the  invalidity  of  the  deed. 
It  would  first  be  necessary  to  enter  into 
the  legality  of  the  deposition  and  the 
rights  of  the  agnctii.  As  to  the  account, 
a  party  cannot  treat  an  instrument  as  in- 
valid, and  ^et  seek  an  account  under  it« 
on  the  footing  of  its  validity.  If  the  deed 
be  void»  there  exists  no  fiduciary  relation 
to  support  such  relief,  and  it  would  be 
perfecdy  impossible  for  the  Master  to  take 
such  an  account,  even  if  it  were  directed. 

The  bill,  too,  is  multifarious,  and  seeks 
an  account  of  the  receipts  of  the  Duke  of 
Cambridge  in  his  absence. 

Kinder§ley,(b)  Tumer,{e)  HeathfiM,  o<m- 
ird,  in  support  of  the  bill. 

There  is  no  instance  in  Lord  EedeBdaWs 
treatise,  or  in  any  other  work,  in  which 
a  defendant  has  claimed  an  immunity 
from  suit  by  demurrer.  If  a  defendant 
pleads  to  the  jurisdiction,  he  must  show 
what  other  Court  has  jurisdiction:  The 
BaH  of  Derby  v.  ike  Duke  of  Aihol{d) 

The  defendant  has  submitted  to  the 
jurisdiction  by  appearing.  If  he  wished 
to  question  the  regularity  of  the  process, 
he  should  have  entered  a  conditional 
appearance  with  the  Registrar,  and  have 
sought  to  discharge  it:  Dopideon  v.  The 
McLTchioneee  of  Haetinga.ie)  It  is  now  too 
late,  and  the  point  has  in  fact  been 
determined  by  the  Lord  OhanoeUor,  who, 
after  argument,  and  after  the  same  points 
had  been  brought  to  his  notice,  determined 
that  the  letter-missive  had  issued  properly, 
and  refused  to  recall  it. 

It  is  not  necessary  to  decide  the  general 
question,  whether  an  independent  foreign 
sovereign  coming  into  the  country  is  liable 
to  the  process  of  the  Court,  for  here  both 
parties,  plaintiff  and  defendant,  are  British 
subjects;  the  nlaintiff  by  reason  of  the  Act 
of  Annetif)  which  enacts, 


(a)  1  T.  &  C.  (Exch.)  17«.  838. 
(6)  Afterwards  Vioe-Chancellor. 

(c)  Aftarwards  Lord  Justice  of  Appeal. 

(d)  1  Vet.  Sen.,  201. 
(c>  S£6en,509. 

(/)  4&5Anne,e.  14. 


"  that  the  PrtnoeM  Sophia,  Electress  and  Dacbest 
Dowaffer  of  Hanover,  and  the  isime  of  her  body, 
and  aJl  persons  lineally  descending  from  her, 
bom,  or  thereafter  to  be  bom.  be  and  should  be, 
to  all  intents  and  purposes  whatsoever,  deemed, 
taken,  and  esteemed  natural  bom  sabjects  of 
thU  kingdom,  as  if  the  said  Princess  and  the 
issue  of  her  body,  and  all  persons  lineally 
descending  from  her,  bora,  or  thereafter  to  be 
bom,  had  been  born  within  this  realm  of 
England,  any  law,  statctte,  matter,  or  thing 
whauoever  to  the  contrary  notwithstanding." 

The  defendant,  on  the  other  hand,  is  a 
natural  bom  subject ;  he  is  a  peer  of  the 
realm,  and  since  his  accession  to  the 
crown  of  Hanoyer,  has  exorcised  his  rights 
as  a  peer.  Having  been  bom  a  British 
subject,  he  cannot  put  off  his  allegiance  ;(a) 
but  here  he  has  since  confirmed  it,  by 
taking  the  oath  of  allegiance  to  her  pre- 
sent Maiestv ;  he  has  voluntarily  submit- 
ted to  the  Queen's  jurisdiction,  and  is  as 
liable  to  the  Queen's  writs  as  was  Bdliol 
King  of  Scotland  to  Edward  the  First, 
or  Edwofrd  the  First  to  PhUip  le  Bel  of 
France. 

It  is  admitted  that  a  foreign  sovereign 
can  sue  in  the  courts  bore,  and  independ- 
ently of  authority  one  would  say,  that  if 
he  has  a  right  to  sue,  he  has  a  correlative 
liability  to  be  sued. 

There  is,  however,  authority  for  saying 
tliat  the  sovereign  of  a  foreign  country  is 
liable  to  be  sued.  In  Calvin's  caBe{b)  it 
is  said: 

"  But  yet  there  is  a  diversity  in  our  books 
worthy  of  observation,  for  the  highest  atd 
lowest  dignities  are  universal;  for  if  a  king 
of  a  foreign  nation  come  into  England,  by 
the  leave  of  the  king  of  this  realm  (as  it  ought 
to  be),  in  this  case  he  shall  sue  and  be  sued  by 
the  name  of  a  king;  and  herewith  agreeth 
11  E.  8.  tit.  Br.(c)  478.,  where  the  case  was, 
that  Alice,  which  was  the  wife  of  B.  de  ()., 
brought  a  writ  of  dower  against  John,  Earl  of 
Bichmond,  and  the  writ  was  Pracip.  Johann* 
Comiti  Richnumdite  custodi  terr''  et  hctredis  of 
William  the  son  of  B.  de  O. :  the  tenant  pleaded 
that  he  is  Duke  of  Britain,  not  named  duke, 
judgment  of  the  writ?  But  it  is  raled  that  the 
writ  was  good  ;  for  that  the  dukedom  of  Britain 
was  not  within  the  realm  of  England.  But  there 
it  is  said,  that  if  a  man  bring  a  writ  against 
Edward  Baliol,  (</)  and  name  him  not  K^g  of 
Scotland,  the  writ  shall  abate  for  the  cause 
aforesaid." 

Bdden  in  his  *'  Table  Talk  "(e)  mentions 

(a)  1  Bla.  Com.  869 ;  but  see  now  88  &  84 
Vict.  c.  14.  s.  6. 

(6)  7  Eep.  I5b. 

(c)  Moore,  808. 

id)  Ibid. 

(tf)  Selden's  Works,  Vol  VI.  2041.  Seealso 
the  case  of  Ericas,  King  of  Norway,  before 
Edwsid  the  First,  Byley,  PlacUa  Parliamm* 
iaria,  143. 
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an  instance  of  the  King  of  Spain  being 
outlawed.     He  says  r 

"  The  King  of  Spain  waa  outlawed  in  West- 
Diiustor  Uall,  I  heing  of  council  against  him.  A 
merchant  had  recovered  costs  against  him  in  a 
»uit,  which  because  he  could  not  get,  we  advised 
to  have  him  outlawed  for  not  appearing,  and  so 
he  was.  As  soon  as  Gondimar  heard  that,  he 
presently  sent  the  money,  by  reason,  if  his 
master  had  been  outlawed,  he  could  not  have  the 
benefit  of  the  law,  which  would  have  been  very 
prejudicial,  there  being  then  many  suits  depend- 
ing betwixt  the  fiong  of  Spain  and  the  English 
merchaut8."(«) 

Sir  John  Leach  was  of  opinion  that  a 
foreign  sovereign  conld  both  sne  and  be 
sned.  In  Hovenden^e  Snpplement  to  Vesey 
junior, (6)  it  is  stated,  in  a  note  to  the  case 
of  The  Nabob  of  the  Cainiatic  v.  The  East 
India  Company^ 

**  that  a  political  treaty  between  sovereigns, 
or  parties  exercising  sovereign  authority  cannot 
be  the  subject  of  municipal  jurisdiction;  but 
that  its  observance  or  neglect  must  depend  on 
that  respect  which  the  parties  bound  thereby 
can  be  made  to  feel  for  the  jtu  gentiuniy  is  estab- 
lished by  the  final  result  of  this  case.  Lord 
Rosslyn  even  thought  it  doubtful  whether,  in 
any  case,  a  foreign  sovereign  could  sue  or  be 
sued  in  a  municipal  coort  of  this  country ;  Bar- 
vlay  V.  Bussell ;  (,c)  but  in  De  la  Torre  v. 
Bemaies  Sir  John  Leach,  V.C.  (on  the  22nd 
April  1818),  ordered  the  King  of  Spain  to  be 
named  af  a  party  to  that  suit,  the  object  of 
which  was  to  charge  the  defendant,  Bemales,  in 
respect  of  acts  done  by  him  as  agent  of  that 
King;  and  on  a  subsequent  occasion  (18th 
March  1819),  when  the  same  cause  was  under 
discussion,  his  Honour  distinctly  laid  it  down 
that  a  foreign  government,  or  sovereign,  could 
both  sue  and  be  sued  in  the  courts  of  this  coun- 
trv.  This  determination  is  perfectly  consistent 
with  the  principal  case,  understanding  the  Vice- 
chancellor  to  allude,  not  to  federal  agreements 
bearing  a  political  character,  but  only  to  personal 
demands  of  a  private  nature,  and  to  cases  where 
the  fund,  or  the  accountable  parties,  are  within 
reach  of  the  jurisdiction." 

In  the  cases  of  Hullett  v.  The  King  of 
Spain  (d),  and  Olyn  v.  Soaresie),  a  sove- 
reign was  made  a  defendant.  If  this  case 
depended  on  the  defendant's  submitting  to 

(a)  '*  Such  an  extract  from  an  amusing  book 
of  anecdotes  cannot  be  considered  an  authority 
for  the  proposition  that  a  sovereign  prince  may 
be  sued  as  such  in  our  monicipal  courts,  and 
that  property  belonging  to  him  in  his  pnblic 
capacity  may  be  seized  to  compel,  an  appear- 
ance."— Lord  Campbell,  L.C.J.,  in  Ve  Saber 
V.  Queen  oj  Portugal,  17  Q.B.  196. 

(6)  Vol.  I.,  149. 

(c)  8  Ves.  481,  488. 

{d)  4  Buss.  2S6  &  660,  1  Dow.  &  CI.  169, 
S  BUgh  (N.S.)  81,  I  CL  &  F.  888,  and  7  Bligh, 
869. 

(€)  1  Y.  &  C.  (Exch.)  644  and  7  CL  &  F.  466, 


the  jurisdiction,  he  has  done  so.  He  is,  at 
the  present  moment,  the  plaintifif  in  a  suit 
in  this  Court — The  King  of  Hanover  v. 
Whea4ley.(a)  The  Queen  herself,  by  a  par- 
ticular process,  is  liable  to  suit  in  this 
coimtry  :  it  would  be  absurd  to  place  the 
defendant  in  a  better  situation.  It  has 
been  determined  that  a  question  concern- 
ing the  right  to  the  Isle  of  Man  may  be 
determined  here:  The  Earl  of  Derby  v. 
The  Duke  of  Atholib) 

The  instances  of  ambassadors  do  not 
apply;  their  immunity  arises  from  the 
necessity  of  their  perfect  freedom  when 
negotiating  between  two  countries.  It  is 
not  suggested  that  the  defendant  came 
here  for  any  such  a  purpose,  or  otherwise 
than  to  exercise  his  rights  of  British  sob- 
ject  as  a  peer  of  the  realm.  The  defendant 
claims  an  entire  immunity,  but  ambassa- 
dors are  not  in  all  cases  privileged,  ae  if 
they  are  traders, (c)  or  are  subjects  of  the 
country  to  which  they  are  accredited. 

It  is  said  that  the  consequences  of  the 
restraint  to  which  sovereigns  would  be 
exppsed  on  a  disobedience  to  the  procesfl 
should  prevent  this  Court  interfering. 
This  would  apply  to  cro^s  bills,  in  which  it 
is  admitted  that  a  sovereign  is  liable  to 
suit.  Further,  the  Court  might  modify 
its  process  of  contempt,  a«  in  the  case  <^ 
peers,  and  might  enforce  obedience  and 
give  relief  by  means  of  a  sequestration 
against  the  goods  of  a  royal  defendant. 

This  is  said  to  be  a  matter  of  state. 
The  decree  of  the  Q^rmanic  Diet,  or  the 
dethronement  in  consequence  of  it,  might 
be  so ;  but  the  deed  of  curatorship  has  no 
reference  whatever  to  the  former — ^it  is 
quite  independent.  The  defendant  and  his 
agents  have  taken  possession  of  the  pro- 
perty of  the  plaintiff,  and  ii  he  not  to  be 
accountable  for  it  P  But  matters  of  state 
are  constantly  inqtiired  into,  as  in  the 
cases  of  ship.money,(d)  genenl  warraats, 
Money  v.  Leach, (e)  and  French  oompenaa- 
tion  fund.(/) 

The  argument  an  to  safe  conduct  does 
not  apply,  that  writ  is  only  granted  in 
times  of  war ;  in  the  present  case  no  such 
writ  is  in  existence. 

Sir  0.  WeihereU,  in  repljr. 

The  following  authorities  were  also  re- 
ferred to  in  the  course  of  the  argument : — 
Noveilo  V.  Toogoody(g)  Melon  v.  The  Dvke 
of  Fiiejamesyih)  De  la  Vega  v.  Vi<jmna,(i) 


(a)  4  Beav.  78. 

(6)  1  Ves.  Sen.  201. 

(c)  1  Bla.  Ck>m.  260. 

(</)  8  St.  Tr.  826. 

(e)  1  W.  Bl.  566. 

(/)  NiU  v.  Reardon,  Jacob.  84. 

(a)  1  B.  &  C.  664. 

(A)  1  B.  &  P.  188. 

(0     IB.  &  Ad.  284. 
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Story'i  Oonflict  of  Laws,  244,  322 ;  Bon  v. 
Leppmann,(a)  AUen  v.  Maepher8on,{b)  Cor- 

ration  of  Carlisle  v.  WilsanAo)  Grotias, 
2,  0.  14,  and  the  proceedings  on  the 
case  conoeming  the  Idnp^'s  prerogative  in 
respect  to  the  education  and  marriage 
of  the  royal  famUy  (1718).  (d).  Cw.  adv. 
wiU. 


January  13, 1844. 

Lord  Langdalb,  M.B.  :  This  case  came 
on  to  be  heard  for  argument,  on  a  de- 
murrer to  the  bill  for  want  of  jurisdiction 
and  for  want  of  parties. 

The  bill  is  filed  by  his  Serene  Highness 
Charles  Frederick  William  Auguetue,  Duke 
of  Brunswick,  against  His  Majesty  the 
King  of  Hanover^  who  is  sued  as  his 
Boyal  Highness  Ernest  Augustus  Duke  of 
Cumherlomd  and  Teviotddle  in  Great  Britain, 
and  Earl  of  Armagh  in  Ireland. 

The  bill  prays  that  it  may  be  declared 
that  a  certain  instrument  or  writing,  in 
the  bill  mentioned  to  be  dated  the  6th  day 
of  February  and  the  14th  day  of  March 
1833,  and  the  appointment  of  His  Boyal 
Highness  the  Duke  of  Cambridge  as  guar- 
dian of  the  fortune  and  {nx)perty  of  the 
plaintiflf,  thereby  purported  to  be  made, 
and  of  the  persons  purported  to  be  ap- 
pointed administrators  and  manag^ers 
under  him,  and  the  subsequent  appomt- 
ment  of  the  defendant  as  such  guardian, 
are  absolutely  void  and  of  no  efi'eot ;  and 
that  it  may  be  declared  that  the  defendant 
is  liable  and  ought  to  account  to  the 
plaintiff  for  the  personal  estate,  property, 
and  effects,  and  the  rents,  profits,  and 
produce  of  the  sale  of  the  real  estate  of 
the  plaintiff  possessed  by  the  defendant, 
or  any  person  by  his  order  or  for  his  use, 
or  any  person  having  acted  or  purported 
to  act  under  any  appointment  as  adminis- 
trator or  mauatger  under  the  defendant, 
since  his  appointment  as  guardian  by 
virtue  of  the  instrument  of  the  6th  of 
February  and  the  14th  of  March  1833, 
including  therein  the  personal  estate  and 
effects,  rents,  profits,  and  produce  of  the 
real  estate  paid  or  accounted  for  the 
defendant  by  the  Duke  of  Cambridge ;  and 
that  such  accounts  may  be  accordingly 
taken — the  plaintiff  offermg,  on  the  taking 
of  such  accounts,  to  make  the  defendant 
aUJust  allowances. 

For  this  purpose,  the  bill  states  that  in 
the  yesx  1830  the  plaintiff  was  the  reign- 
ing duke  of  the  Duchy  of  Branswick,  and 
was,  in  his  private  character  or  capacity, 
possessed  of  or  entitled  to  real  and  per- 
sonal property  in  Brunswick,  and  in  Eng- 

(a>  5  CI.  &  F.  1. 

(6)  1  Pb»  139,  &  5  Beav.  469. 

((?)  U  Vet.  a76. 

Cd)  16  St  Tr.  1195. 


land,  Hanover,  France,  and  elsewhere  in 
Europe,  to  a  very  considerable  value : 
that  the  Duchy  of  Brunswick  borders  on 
the  kingdom  of  Hanover ;  and  that  in  the 
month  of  September  1830  his  late  Majesty 
King  William  the  Fourth  was  King  of 
Hanover,  and  His  Boyal  Higlmess 
Adolphus  Frederick  Duke  of  Cambridge 
was  V  ioeroy  of  Hanover,  acting  under  the 
authority  of  his  late  Majesty  King 
WiUiam  the  Fourth :  that  pending  a  re- 
volutionary movement  in  Branswick,  a 
decree  of  the  Germanic  Diet  of  Confedera- 
tion was  made  on  the  2nd  of  December 
1830,  whereby  the  plaintiff's  brother, 
WiUiam  Duke  of  Brunswick,  was  invited 
to  take  on  himself  provisionally  the 
government  of  the  duchy ;  and  the  Diet 
left  it  to  the  legitimate  dynasty  of  the 
plaintiff  to  provide  for  the  future  govern- 
ment of  the  duchy ;  and  that  in  February 
1831  his  late  Majesty  King  WiUiam  the 
Fourth,  and  WilUam  Duke  of  Brunswick, 
claiming  to  be  the  legitimate  agnati  of  the 
plaintiff,  caused  to  be  published  a  declara- 
tion whereby  they  purported  to  dethrone 
the  plaintiff  from  the  throne  of  the  duchy, 
and  declared  that  the  throne  had  passed 
to  Duke  William ;  and  that  after  this  de- 
claration was  made,  it  was  signed  by  their 
Boyal  Highnesses  the  Duke  of  Cumberland 
(the  present  defendant),  the  Duke  of  Cam' 
bridge,  and  the  Duke  of  Sussex ;  and  that 
in  pursaance  of  the  declaration  William 
Duke  of  Brunswick  took  upon  himself  the 
government  of  the  duchy,  and  he  has  ever 
since  exercised  the  rights,  powers,  and 
authorities  of  Sovereign  Duke  of  BrunS' 
wick. 

The  bill  then  proceeded  to  state,  that 
early  in  the  year  1833  an  instrument  in 
writing,  dated  the  6th  of  February  and 
the  14th  of  March  in  that  jear,  signed  by 
his  late  Majesty  King  WilhamXhiQ  Fourth, 
and  by  William  Duke  of  Brunswick,  was 
promulgated  by  them,  and  was  to  the 
effect  following,  viz. : 

"We,  William  the  Fourth,  by  the  grace  of 
God,  King  of  the  United  Kingdom  of  Great 
Britain  and  of  Ireland  and  of  Hanover,  Duke  of 
Brunswick  and  of  Luneburg,  and  we  William, 
by  the  grace  of  God,  Duke  of  Brnnswick  and  of 
Lunebnrg,  make  known  what  follows  :  — Moved 
by  the  mterests  of  our  House,  whose  well- 
being  is  confided  to  us,  and  yielding  to  a  pain- 
ful but  inevitable  necessity,  we  have  tbon^t  it 
necessary  to  consider  what  measures  the  interests 
(rightly  understood)  of  His  Highness  Charles 
Duke  of  Brunswick,  the  preservation  of  the 
fortune  now  in  his  hands,  the  dangers  and  il- 
legality of  the  enterprises  pursued  by  the  said 
Duke,  and,  lastly,  the  honour  and  dignity  of  our 
House  may  require  ;  and  after  having  h^&rd  the 
advice  of  a  commission,  charged  by  us  with  the 
examination  into  this  affair,  and  after  having 
weighed  and  exactly  balanced  all  points  of  fact 
and  law,  and  whereas  after  the  dissolation  of  the 
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German  empire,  the  powers  of  supreme  guarduui-  { 
ship  over  the  princes  of  the  empire,  which,  up  to  i 
that  period,  had  appertained  to  the  Emperor,  I 
devolved  on  the  heads  of  sovereign  states,  we,  I 
taking  into  consideration  the  laws  and  customs,  | 
and  by  virtue  of  the  rights  unto  us  belonging,  in  i 
quality  of  heads  of  the  two  branches  of  our  , 
House,  have  decreed  as  follows  : 

"  Articlt!  Ist.— Certain  facts,  either  notorious 
or  sufficiently  proved,  nave  caused  us  to  arrive 
at  the  conviction  that  His  Highness  Duke 
Charles  is  at  this  time  watting  the  fortune 
which  he  possesses  in  enterprises  (dike  itnpossible 
and  dangerous  both  to  himself  and  other  persons, 
and  is  seeking  to  damage  the  just  claims  which 
certain  persons  interested  now  or  hereafter  may 
legally  have  upon  his  property  We  have  cou- 
sequently  considered  that  the  only  method  of 
preserving  the  fortune  of  His  Highness  Duke 
Charles  from  total  ruin  is  to  appoint  a  guardiau 
over  him. 

"Article  2nd. — In  consequence  of  this  con- 
viction, we  decree  that  Charles  Duke  of  Bruns- 
wick shall  be  deprived  of  the  management  and 
administration  of  his  fortune,  a  guardian  shall 
be  appointed,  whom  we  shall  choose  by  mutual 
consent  from  amongst  the  very  noble  or  noble 
male  scions  of  our  House,  although  the  right  of 
ehoioe  belongs  to  the  legitimate  sovereign  of 
the  duchy  of  Brunswick  in  virtue  of  his  title 
alone. 

**  Article  3rd.— His  Royal  Highness  the  Duke 
of  Cambridge,  Viceroy  of  Hanover,  having 
declared  that  he  will  willingly  accept  such 
gaardianship,  we  confide  the  same  to  His  Royal 
Highness  by  the  present  decree,  ^hich  he  will 
be  pleased  to  consider  as  constituting  his  title  to 
such  guardianship. 

*<  Article  4th. — As  His  Royal  Highness  the 
Duke  of  Cambridge  cannot,  by  reason  of  his 
position,  by  himself  alone  exercise  the  functions 
of  guardian,  he  is  authorised  to  limit  himself  to 
the  functions  of  supreme  guardian,  and  to  sub- 
stitute for  the  management  and  administration 
of  the  property  one  or  more  persons,  who,  under 
oath,  will  proceed  in  their  own  name,  and  on 
their  own  personal  responsibility,  to  make  an  in- 
ventory of  the  same,  and  to  take  me&sures  for 
the  preservation  and  administration  of  the 
fortune  placed  under  the  guardianship  of  His 
Royal  Highness,  the  supreme  guardian,  who  is 
to  be  at  liberty  to  grant  to  them  fees  propor- 
tionate to  their  dutiet. 

*'  Article  Sth.— The  administrators  shall  render 
an  annual  account  of  their  management  to  His 
Royal  Highness,  the  supreme  guardian,  who 
shall  be  asked  to  transmit  the  same  to  os,  that 
we  may  cause  the  same  to  be  settled  and  approved. 
Our  confirmation  shall  be  applied  for  in  all  cases 
wherein  the  laws  may  require  the  consent  of  the 
supreme  guardian. 

'*  Article  6th. — The  guardianship  is  to  be  con- 
sidered as  legally  established  in  Brunswick, 
where  it  is  to  have  its  locality. 

"Article  7th. — The  present  decree  shall  be 
published  in  the  bulletin  of  the  aws  of  the  king- 
dom, in  accordance  with  the  usual  forms ;  and 
all  whom  the  same  may  oooeem  are  boond  to 
render  obed&once  tUeitto. 


"  Given  at  our  palace  of  St.  Jameses,  the  6th 
of  February  1838,  and  at  Brunswick  the  14th  of 
March  1833.  We  have  signed  with  our  proper 
hands  and  have  placed  our  seal. 

"  William  (L.  8.) 
"William  Duke  (L.S.) 
"  The  Baron  Ompteda  de  Schlemitx." 

To  this  instnimeDt  was  snbjoioed  a  note, 
which  was  signed  by  the  defendant,  then 
Dake  of  Cumberlandt  to  the  effect  foUow- 
ing: 

"  The  undersigned  have  acknowledged  with 
gratitude  the  foregoing  arrangement  adopted  by 
His  M»jesty,  in  accordance  with  His  Highness 
the  reigning  Duke  of  Brunswick,  in  the  interests 
well  advised  of  His  Highness  the  Duke  Charlea 
of  Brunswick,  for  the  preservation  of  the  fortune 
remaining  in  his  hands,  for  the  maintenance  of 
the  public  peace  in  the  duchy  of  Brunswick  and 
in  the  kingdom  of  Hanover,  and  for  the  honour 
and  dignity  of  the  great  House  of  Brunswick- 
Lunebourg,  another  proof  of  the  foresight  of  His 
Majesty  and  of  His  Highness  for  the  well-being 
of  that  House.  We  solemnly  attest  this  declara- 
tion by  these  presents,  sigued  with  our  hands, 
and  to  which  we  have  placed  our  seals.  London, 
6th  February  1833,  Ernest  (L.  S.).  Kensington, 
3rd  February  1833,; Augustus  Frederick  (LS.). 
Hanover,  13th  February  1833,  Adolphe  (L.8.)." 

The  bill  then  states  that  the  plaintifiT 
is  advised,  as  the  fact  is,  that  the  said  in- 
strument is  absolutely  Toid  and  of  no 
effect;  but  that,  nevertheless,  tbo  Duke 
of  Cambridge  accepted  the  appointment  of 
supreme  guardian  of  the  plaintifif  *s  fortune 
and  property,  took  possession  of  the  real 
estates  to  which  he  was  entitled  in  his 
private  capacity  at  Brunswick,  and  took 
possession  of  all  such  parts  of  the  plain- 
tiff's property  in  Brunswick  and  else- 
where, of  a  personal  nature,  as  he  could 
discover,  to  the  amount  of  several  hun- 
dred thousand  pounds  in  the  whole ;  that 
he  sold  and  converted  several  parts  there- 
of into  money,  and  made  certain  pay- 
ments on  account  of  the  plaintiff  and  of 
his  property ;  but  that  after  allowing  for 
such  payments,  there  remained  in  his 
hands  a  very  large  surplus  unaccounted 
for ;  that  Bling  WiUiam  the  Fourth  died 
on  the  20th  of  June  1837,  and  thereupon 
the  present  defendant  became  King  of 
Hanover;  and  the  Duke  of  Oamhridge 
haying  resigned  his  appointment  of  guar- 
dian by  some  instrument  in  writing,  to 
which  the  defendant  was  a  party,  and 
which  was  signed  by  him  and  by  Wil- 
Uam  Duke  of  BrwMwieik,  the  defendant 
was  purported  to  he  appointed  g^r- 
dian  of  the  plaintiff,  ana  of  his  for- 
tune and  property,  in  the  place  of  the 
Duke  of  Oamfhridge,  under  the  instru- 
ment of  the  6th  of  February  and  the 
14th  of  March  18S3,  and  with  aU  the 
same  powers  and  authorities  as  were 
thereby  purported  to  be  oonf emd  on  the 
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Dake  of  Cambridge;  that  the  Dake  of 
Cambridge  accounted  for  his  receipts  and 
payments  to  the  defendant,  and  paid  him 
the  balance,  and  that  the  defendant  took 
possession  of  the  plaintiffs  property,  and 
ne  received  large  sums  of  money  on  ac- 
count thereof,  and  has  thereout  made  some 
payments  on  account  of  the  plaintiff,  but 
that  a  very  large  balance  or  surplus, 
to  the  amount  of  several  hundred  thousand 
pounds,  remains  due  from  the  defendant 
to  the  plaintiff  on  account  thereof;  and 
that  the  defendant  refuses  to  comply  with 
the  plaintiff's  application  for  an  account 
thereof.  The  bill  charges  ttiat  the  instru- 
ment of  the  6th  of  February  and  the  14th 
of  March  1833,  and  the  appointment  of 
the  Dake  of  Camh'idge  as  guardian,  and 
she  appointment  of  the  defendant  as 
guardian,  are  wholly  invalid,  according 
to  the  laws  as  well  of  Brunswick  and  of 
Hanover  as  of  Great  Britain,  but  that 
under  colour  thereof  the  Duke  of  Cam- 
bridge and  the  defendant  respectively  took 
possession  of  the  plaintiff's  property,  on 
nis  behalf,  and  not  adversely ;  that  by  the 
law  of  England  such  appointments  of 
guardians,  and  all  the  rights  thereby  pur- 
ported to  be  given,  are  void,  even  if  the 
same  were  valid  by  the  law  of  Brunswick, 
and  that,  if  the  same  were  valid  at  the 
time  when  the  same  issued,  having 
regard  to  the  circumstances  and  situation 
of  the  plaintiff  at  the  time  (which,  how- 
ever, the  plaintiff  denies),  there  is  now 
nothing  in  the  circumstances,  or  conduct, 
or  state  of  mind  of  the  plaintiff,  to  debar 
him  from  the  full  ri^ht  and  power  of 
enjoyment  and  disposition  of  his  pro- 
perty. There  is  a  charge  that  the 
receipts  and  payments  by  the  Duke  of 
Cambridge  and  the  defendant  respectively 
on  account  of  the  plaintiff,  and  the  man- 
agement of  his  property,  constitute  a 
mutual  account,  containing  many  items 
as  well  on  the  debit  as  on  the  credit  side 
thereof;  that  such  account  is  still  open 
and  running,  and  is  of  an  intricate  and 
complex  nature,  and  can  only  be  taken  in 
a  court  of  equity. 

There  are  also  charges  relating  to  the 
administrators  and  mani^ers  who  were 
appointed  by  the  Duke  of  Oambridge,  and 
are  alleged  to  have  accounted  to  the  de- 
fendant, and  a  very  long  statement  of 
certain  proceedings  in  France,  in  which  it 
is  alleged  that  the  Duke  of  Cambridge 
attached,  but  failed  in  an  attempt  to  es- 
tablish a  claim  to,  the  plaintiff 's  property 
in  that  country ;  a  specification  of  certain 
propertT  alleged  to  have  been  seised  by 
the  Duke  of  Cambridge  and  the  defendant 
respectively;  and  the  statement  of  a 
transaotion  idleoed  to  have  taken  |dace  at 
Otterode  in  November  or  December 
1830.    The  plauitiff  having  in  aa  earlier 


part  of  the  bill  stated  that  from  a  time 
previous  to  the  Duke  of  Cambridge  re- 
signing the  appointment  of  guardian 
until  within  a  few  week  past  the  defend- 
ant had  been  residing  in  Hanover  out  of 
the  jurisdiction  of  this  Oourt,  and  having 
charged  that  he,  the  plaintiff,  was  resident 
and  domiciled  in  Imgland  and  that  the 
plaintiff  and  defendant  were  respectively 
subjects  of  the  Grown  of  Great  Britain 
and  Ireland,  concludes  the  charging  part 
of  his  bill  by  charging  that  the  defend- 
ant is  a  peer  of  this  realm,  and  that  his 
title  as  such  is  His  Boyal  Highnese 
Ernest  AugvsttM,  Duke  of  Cumberland  and 
Teviotdale  in  Great  Britain,  and  £arl  of 
Armagh  in  Ireland;  and  that  since  his 
arrival  in  this  country,  and  during  his 
residence  here,  he  had  exercised,  and 
then  exercised,  his  rights  and  privileges 
as  such  peer  as  aforesaid. 

It  has  been  stated  to  me  as  a  fact  on 
both  sides,  that  the  plaintiff  availed  him- 
self of  a  temporary  residence  of  the  de- 
fendant in  this  country  to  serve  him  here 
with  the  process  of  this  Court ;  and  that 
the  defendant,  before  he  appeared  to  the 
bill,  and  conseouently  before  the  de- 
murrer was  filea,  applied  to  the  Lord 
Chancellor''  to  be  relieved  from  the  process ; 
that  the  Lord  Cha/nceilor  refused  the 
application;  and  that  thereupon  the  de- 
fendant appeared  to  the  bill  m  the  usual 
manner;  and  upon  this  state  of  things 
the  plaintiff  has  founded  an  argument, 
which,  if  valid,  would  make  it  unnecessary 
for  me  to  consider  the  principal  question 
upon  the  demurrer.  The  plaintiff  has 
contended,  first,  that  the  appearance  of 
the  defendant  to  the  process  ought  to  be 
deemed  a  waiver  of  any  claim  to  personal 
exemption  from  liability  to  be  sued  ;  and, 
secondly,  that  the  refusal  of  the  Lord 
ChanoeUoT  to  relieve  the  defendant  from 
the  process  ought  to  be  considered  by  me 
as  a  decision  of  the  Lord  ChanoeiUor  that 
the  defendant  is  subject  to  the  jurisdic- 
tion of  this  Court,  with  reference  to  the 
subject-matter  of  this  bill. 

As  to  the  first  of  these  points,  it  would 
be  singular  if  appearance,  which  is  the 
first  step  towards  making  a  defence, 
should  be  deemed  an  abandonment  or 
waiver  of  any  defence  which  the  defend- 
ant may  have.  An  appearance  may  be  a 
waiver  of  any  mere  irregularity  in  the 
service  of  process;  but  I  am  of  opinion 
that  it  is  no  waiver  of  such  a  defence  as  is 
now  made,  and  which  the  defendant  has 
clearly  a  right  to  submit  to  the  con- 
sideration of  the  Court.  He  claims  to  be 
exempt  fh>m  liability  to  be  sued ;  but  he 
nevertheless  appeajrs,  in  order  that  he 
may,  in  a  regular  manner,  inform  the. 
Court  of  the  reasons  upon  which  his 
claim  is  founded.    As  to  the  other  point. 
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it  appears  to  me  yer^  improbable  that 
the  Lord  Chancellor,  in  refusing  to  stay 
the  process  upon  a  bill  the  contents  of 
whicn  were  not  regularly  known  to  him, 
could  have  meant  to  decide  that  the  de- 
fendant was,  with  reference  to  the  con- 
tents of  the  bill,  liable  to  the  jurisdiction 
of  the  Court.  Upon  this  part  of  the  case 
I  have,  however,  thought  it  right  to 
communicate  with  the  Lord  Chancellor, 
who  has  informed  me,  that  in  declining 
to  interfere  with  the  process,  he  did 
nothing  which  could  in  any  way  prevent 
the  defendant  from  making  any  defence 
which  was  open  to  him  in  the  usual  course 
of  proceeding,  and  gave  no  opinion  upon 
the  question  of  jurisdiction  in  the  par- 
ticular case. 

It  is,  therefore,  incumbent  upon  me  to 
consider  the  defence  made  to  this  bill  by 
the  present  demurrer. 

In  support  of  the  demurrer  for  want  of 
jurisdiction,  the  following  are  amongst 
the  principal  propositions  advanced  on 
behalf  of  tne  defendant : 

First,  he  is  admitted  by  the  bill  to  be 
King  of  Hanover,  a  sovereign  prince, 
recognised  as  such  by  the  Crown  of 
England.  As  a  sovereign  prince  his  per- 
son is  inviolable,  and  ho  is  not  liable  to 
be  sued  in  any  court. 

Second,  the  inviolability  of  a  sovereign 
prince  is  not  confined  to  his  own  do- 
minions, but  attends  him  everywhere. (a) 
Though  a  king  be  in  a  foreign  kingdom, 
yet  he  is  judged  in  law  a  king.  (&) 

Third,  his  inviolability  is  not  affected 
by  his  being  temporarily  resident  in  a 
foreign  kingdom  of  which  he  is  a  subject. 
The  defendant  is  not  the  less  a  sovereign 

Erince,  and  not  the  less  exempt  from 
eing  sued  in  any  court  here,  because  he 
is  a  subject  of  the  Queen  and  a  peer  of  the 
realm. 

Fourth,  even  if  the  defendant  should  be 
held  liable  to  be  sued  for  some  things  in 
this  country,  he  ought  not  to  be  held 
liable  to  be  sued  in  respect  of  this  par- 
ticular subject-matter  of  this  suit,  which  is 
alleged  to  be  matter  of  state,  and  not 
matter  of  forensic  jurisdiction. 

Fifth,  and  last^  even  if  the  defendant 
should  be  held  to  be  liable  to  be  sued  here, 
and  if  the  subject-matter  of  the  suit  should 
be  held  to  he  matter  of  forensic  juris- 
diction, jet  that  it  is  not  matter  subject 
to  the  jurisdiction  of  this  Court,  but  is 
matter  which  must  be  deemed  to  be 
subject  to  the  jurisdiction  of  some  court 
of  special  and  peculiar  jurisdiction,  such 
as  in  this  country  are  matters  arising  in 
'  I  ■'       ■       I  '       '  III, 

(a)  **  JuriflcoDsulti    melioris    not»    negant 
Prmoipem  extra  ditionem  siiam  mere  priTatuai 
esse,  &o."    Zoueb,  68. 
,   (6)  davin's  Cu^  7  Bep.  ISA. 


lunacy,  bankruptcy,   and    various    other 
matters,  which,  although  proper  subjects 
of  forensic  jurisdiction,  can  only  be  ad- 
judicated upon    in    courts    specially  ap- 
pointed for  the  purpose. 
On  the  other  hand,  the  following  are 
]  amongst  the  principal    propositions    ad- 
i  vanced  in  support  of  the  bill  on  behalf  of 
j  the  plaintiff: 

First,  this  ought  to  be  considered  as  an 
'  ordinary  suit  between  subject  and  subject. 
I  The  plaintiff  and  the  defendant  are  lineal 
descendants  of  the  Princess  Sophia,  Eleo- 
I  tress  and  Duchess  Dowager  of  Hanover, 
'  and  as  such  (a)  are,  to  all  intents  and 
'  purposes,  to  be  deemed  natural-bom  sub- 
I  jects  of  this  realm.  The  plaintiff  is  domi- 
!  ciled  here.  The  defendant  was  born  here, 
is  an  English  peer,  and  has  taken  the  oath 
I  of  allegiance (6). 

I  Second,  no  English  subject  can  with- 
draw from  his  allegiance  and  subjection  to 
the  laws  of  the  land.(c).  His  becoming  a 
sovereign  prince  of  another  country  can 
make  no  aiffereuce  in  this  respect :  he 
remains  an  English  subject,  and  is  bound 
to  obey  the  lawd  of  England. 

Third,  the  law  of  England  affords  no 
authority  for  the  proposition,  that  sovereign 
princes  resident  here  may  not  be  sued  in 
the  courts  here ;  and  there  are  dicta  to 
the  contrary ;  as  in  Calvin's  case  (d)  it  is 
said,  that 

"  if  a  king  of  a  foreign  nation  come  into  Eng- 
land by  the  leave  of  the  king  of  thi»  realm,  as  it 
ought  to  be,  in  this  case  he  nhall  sue  and  be 
sued  in  the  name  of  the  king ; " 
and  it  is  reported  in  the  case  of  De 
la  Torre  v.  Semale8(e),  that  Sir  John 
Leach  stated  it  to  be  his  opinion  that 
foreign  sovereigns  could  both  sue  and 
be  sued  in  this  country.  In  support  of 
this  proposition,  reference  was  made  to 
prooeedingsC/)  in  which  John  Baliol,  King 
of  Scotland,  was  summoned  to  answer 
charges  made  against  him  in  the  court  of 
Edward  I.,  King  of  England ;  and  to  pro- 
ceedings in  which  Edward  I.,  King  of 
England,  was  summoned  to  answer  charges 
made  against  him  in  the  court  of  FhUip  le 
Bd,  King  of  France,  at  Paris.  But  these 
cases  have  nothing  to  do  with  the  question : 
they  were  respectively  adopted  in  virtue 
of,  and  for  the  purpose  of  enforoingf  the 
feudal  superiority  which  Edward  I. 
claimed    to   have  over   the  kingdom  of 


(a)  4  &  5  Anne  c.  14. 

(6)  1  G.  1.8t.2.  C.18. 

(c)  Fost.  C.  L.  60.  !84.,  1  Bla.  Com.  370, 
Moore,  798.  But  see  now  the  Naturalisation 
Act,  1870,  88  &  84  Vict.  c.  14.  s.  6. 

id)  7  Rep.  15. 

(e)  1  Hov.  Snpp.  149. 

(/)  Byley,  PL  Pad.  154. et  seq. ;  8  Brady,  18 
et  seq.;  8  Tjirell,  ttS  et  seq. ;  2  Carte,  tS6,  Ml, 
38a  (  1  Ty tier,  0.2. 
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foreign  BOTereign  may  bqo  in  this  coontrj 
both  at  law  and  in  equitj;  and  farther, 
that  if  he  sues  in  a  oonrt  of  eqnitj,  he  snb- 
rnics  himself  to  the  jnrisdiction  of  the 
Court.  A  cross  bill  may  be  filed  against 
him,  and  he  must  put  in  his  answer 
thereto,  not  by  an  officer,  agent,  or  snbsti- 
tnte,  but  personally,  upon  his  own  oath: 
The  King  of  8 fain  v.  HuUeU.  (a) 

Lord  Mdesdale  (h)  considered  that  to  re- 
fuse a  foreign  sovereign  the  right  of  suing  in 
our  courts  might  be  a  just  cause  of  war ; 
and  the  liability  of  a  soyereign  to  be  sued 
in  a  case  where  he  himself  was  suing  here 
was  considered  to  be  founded  upon  Uie 
principle  that  by  suing  here  he  had  sub- 
mitted himself  to  the  jurisdiction  of  the 
court  in  which  he  sued.  The  decision  is 
in  accordance  with  the  rules  of  the  ciyil 
law.  The  Reoonventio  is  a  species  of  de- 
fence :  and  Qui  non  cogiiur  in  aUquo  loco 
judioitM^  paii,  H  ipse  ibi  agaU  eogitur  aeo- 
eipereactiones  et  ad  ewndemjudioein  iniUi(c), 

In  the  case  of  Qhfn  v.  8oare8(d),  it  was 
supposed  that  a  person  who  was  not  a 
part^  to  an  action,  but  whose  agent  was 
on  his  behalf  the  plaintiff,  might  be  made 
a  defendant  to  a  bill  in  equity  for  discoyery 
in  aid  of  tilie  defence  to  tne  action ;  and  on 
that  supposition  it  was  held  that  the 
Queen  of  Poriuaal  was  properly  made  a 
defendant  to  the  bill.  Iler  demurrer, 
howeyer,  was  allowed  in  the  House  of 
Lfurds  (e)  where  it  was  held  that  such  a 
bill  of  discovery  could  only  be  sustained 
against  parties  to  the  action.  If  she  had 
been  plamtiff  to  the  action,  I  presume  that 
she  would  have  been  held  to  be  a  proper 
defendant  to  the  bill. 

The  case  mentioned  by  Selden,  in  his 
"Table  Talk"(/),  was  probably  of  the 
same  sort :  there  were  manj^  suits  pending 
between  the  King  of  8pa%n  and  English 
merchants;  a  merchant  had  recovered 
costs  against  him  in  a  suit,  and  could  not 
get  them,  tiie  process  of  outlawry  was 
taken  out  against  him  for  not  appearing ; 
but  the  circumstances  are  not  stewed  with 
such  paii;icularity  as  to  make  it  practicable 
to  draw  any  conclusion  from  them. 

The  cases  which  we  have  upon  this  point 
go  no  further  than  this,  that  where  a 
foreign  sovereign  files  a  bill,  or  prosecutes 
an  action  in  this  country,  he  may  be  made 
a  defendant  to  a  cross  bill  or  bill  of  dis- 
covery, in  the  nature  of  a  defence  to  the 
prooeedinff  which  the  foreign  sovereign 
nas  himself  adopted.  There  is  no  case  to 
show  that,  because  he  may  be  a  plaintiff  in 


Scotland,  and  the  superiority  which  the 
King  of  France  had  over  the  province  of 
Guienne. 

Fourth,  liability  to  suit  does  not  neces- 
sarily involve  liability  to  coercion.  The 
defendant,  as  an  English  peer,  is,  by 
privilege,  protected  from  personal  coer- 
cion, and  even  if  a  sovereign  prince 
without  such  peculiar  privilege  were  a 
defendant  here,  this  Court  has  power  so  to 
modify  its  process  as  at  tho  same  time  to 
do  justice  to  the  plaintiff  aod  have  due 
regard  to  the  person  and  dignity  of  the 
defendant. 

Fifth,  the  law  of  nations,  the  general 
law  and  the  common  interest  of  ali  man- 
kind, is,  that  justice  should  be  done  all 
over  the  world.  The  right  of  a  suitor  here 
is  not  to  be  impeded  by  the  assertion  of 
an  unrecognisea  privilege  in  any  person 
against  whom  he  has  a  legal  demand. 

Sixth,  the  Queen  of  England  is  liable  to 
be  sued  in  a  proper  form — a  form  not 
applicable  to  a  foreign  sovereign ;  but  if  a 
foreign  sovereign  were  not  liable  to  be 
sued  here,  he  would  be  placed  in  a  better 
situation  than  our  own  sovereign,  which, 
it  is  said,  would  be  absurd. 

These  propositions  are  all  of  them  more 
or  less  important  to  be  considered  on  the 
present  occasion,  and  I  have  thought  it 
convenient  to  enumerate  them,  although 
I  shall  not  have  occasion  to  observe  upon 
them  all,  in  stating  the  groimds  of  the 
opinion  which  I  have  formed  upon  this 
demurrer. 

The  general  proposition  of  the  defen- 
dant is,  that  hj  reason  of  his  character  of 
a  sovereign  prince,  he  is  exempt  from  the 
jnrisdiction  of  any  tribunal  or  court  in 
this  country. 

His  limited  or  modified  proposition, 
adapted  to  the  specialities  of  the  present 
case,  is,  that  he  is  exempt  from  the  juris- 
diction of  any  tribuned  m  this  country  in 
respect  of  acts  done  in  a  foreig[n  country, 
under  foreign  authority,  and  in  no  way 
connected  with  his  own  ohutMiter  of 
English  peer  and  English  subject. 

It  has  been  fully  established  (a)  that  a 


(a)  The  King  ^f  Spain  v.  Machado,  4  Kass. 
560 1  HuUetl  y.  The  King  of  Spain,  2  B%h,  N.  S. 
81 ;  and  Dow  &  CL  169.  And  see  Boi 
iTEspaigne  ▼.  Pountes,  Boll.  Abr.  tit.  Court 
de  AdminUtie,  £.  3;  1  Boll.  Bep.  133  ;  Bulstr. 
332;  Hobart,  78,  113;  Moore,  860;  Colum- 
bian Government  y.  JRothschild,  1  Sim.  94; 
Barclay  y.  RusaeU,  3  Ves.  482;  City  of 
Berne  v.  Banh  of  England,  9  Yes.  347  ;  Voider 
v.  Lord  HwUingfUldy  11  Yes.  288 ;  King  of 
Hamcner  v.  Wheatley,  4  Beay.  78  ;  Emperor  of 
Austria  y.  Day,  3  De  6.  F.  &  J.  217  ;  King  ^ 
thetwoSieiliee  v.  WiUeem^A  ^SinirN.S.  d01>  822  $ 
United  States  ef  Awmiea  y.  Prioleau^  2  Hem. 
a?  Mil.  660;  United  States,  of  America  v. 
Wagner,  UB.  3  Bq.,  724^  8  Ch.  682. 


(a)  1  CI.  &  F.  838,  and  7  Bligb,  359. 
(6)  2  Bligh  N.  S.  60. 

(c)  1  Digest  I.  22,  Corpus  Juris  Civilis,  131. 

(d)  1  Y.  &  C.  (Bxch.),  644. 

(e)  7  CI.  h  F.  466. 
(/)  Law,  8. 


55]      The  Duke  of  Brunswick  against  the  King  of  Hanover,  1843-8.     [56 

the  courts  of  this  connfcry  for  one  matter, 
he  may  therefore  be  made  a  defendant  in 
the  courts  of  this  conn  try  for  another  and 
quite  a  distinct  matter ;  and  the  question 
to  be  now  determined  is  independent  of 
the  fact  stated  at  the  bar,  that  the  King  of 
Hofiover  is  or  was  himself  a  plaintiff  in  a 
suit  for  an  entirely  distinct  matter  in  this 
Court. 

There  have  been  cases,  in  which  this 
Court  being  called  upon  to  distribute  a 
fund  in  which  some  foreign  sovereign  or 
state  may  have  had  an  interest,  it  has  been 
thought  expedient  and  proper,  in  order 
to  a  due  distribution  of  tne  lund,  to  make 
such  state  or  sovereign  a  party.  The 
effect  has  been,  to  make  the  suit  perfect  as 
to  parties,  but  ss  to  the  sovereign  or  state 
being  made  a  defendant  in  cases  of  that 
kind,  the  effect  has  not  been  to  compel, 
or  attempt  to  compel,  such  sovereign  or 
state  to  come  in  and  submit  to  judgment 
in  the  ordinary  course,  but  to  give  the 
bovereign  an  opportunity  to  come  in  to 
claim  his  right,  or  establish  his  interest  in 
the  subject-matter  of  the  suit ;  coming  in 
to  make  his  claim,  he  would,  by  doing  so, 
submit  himself  to  the  jurisdiction  of  the 
Court  in  that  matter ;  refusing  to  come  in, 
he  might  perhaps  be  precluded  from  estab- 
lishing any  olaim  to  the  same  interest  in 
another  form.  So  where  a  defendant  in 
this  country  is  called  upon  to  account  for 
some  matter  in  respect  of  which  he  has 
acted  as  agent  for  a  foreign  sovereign, 
the  suit  would  not  be  perfect  as  to  par- 
ties, unless  the  foreign  severely  were 
formally  a  defendant,  and  by  making  him 
a  party,  an  opportunity  is  afforded  him  of 
defending  himself,  instead  of  leaving  the 
defence  to  his  agent,  and  he  may  come  in 
if  he  pleases  ;  in  such  a  oase,  if  he  refuses 
to  come  in,  he  may  perhaps  be  held  bound 
by  the  decision  against  his  agent. 

There  may  be  other  cases  in  which 
sovereign  princes,  for  the  sake  of  having 
a  olaim  or  right  determined,  may  have 
been  afforded  an  opportunity  of  appearing, 
and  may  have  voluntarilv  appeared  as 
defendants,  before  the  tribunals  of  this 
country,  but,  save  in  the  case  of  a  ci*oss  bill 
or  bill  of  discovery  in  aid  of  a  defence,  and 
in  the  case  of  a  sovereign  prince  volun- 
tarily coming  in  to  make  or  resist  a  claim, 
it  does  not  appear  how  he  can  be  effectu- 
ally cited,  or  what  control  the  Court  can 
have  over  him  or  his  rights ;  and  no  case 
has  been  produced  in  which  it  has  been 
determined  that  a  foreign  sovereign,  not 
himself  a  plamtiff  or  claimant  and  insist- 
ing upon  nis  allegcKl  right  to  be  exempt 
from  the  iurisdiction  of  the  ordinary 
courts,  has  been  held  bound  to  submit  to  it. 

On  the  other  hand,  no  case  has  been 
produced  in  which,  a{M>n  the  aoestion 
properly  raised,  it  has  been  hela  that  a 


sovereign  prince,  resident  within  the 
dominions  of  another  prince,  is  exempt 
from  the  jurisdiction  of  the  country  in 
which  he  is.  In  the  case  of  OUfn  v. 
8oare8(a)  the  question  was  not  mooted  at 
the  bar,  but  Lord  Ahinger  took  it  into  con- 
sideration, and  distinctly  expressed  his 
opinion  that,  as  a  general  proposition,  a 
sovereign  prince  could  not  be  made 
amenable  to  any  court  of  judicature  in 
this  country  ;  and  upon  this  occasion,  the 
defendant  insists  upon  it  as  a  general 
rule,  that  in  times  of  peace  at  least,  a 
a  sovereign  prince  is,  by  the  law  of 
nations,  inviolable;  that  obvious  incon- 
veniences and  the  greatest  danger  of  war 
would  arise,  from  any  attempt  to  compel 
obedience  to  any  process  or  order  of  any 
Court,  by  any  proceeding  against  either 
the  person  or  the  property  of  a  sovereign 
prince ;  and  indeed  that  any  such  attempt 
would  be  deemed  a  hostile  ag^ssion,  not 
only  against  the  sovereign  pnnoe  himself, 
but  also  against  the  state  and  people  of 
which  he  is  the  sovereign  ;  that  it  is  the 
policy  of  the  law  (to  be  everywhere  taken 
notice  of),  that  such  risks  ought  to  be 
avoided,  and  that  this  view  of  the  subject 
ou^ht  of  itself  to  induce  the  Court  to  allow 
this  demurrer. 

If  a  foreign  sovereign  could  be  made 
personally  amenable  to  the  courts  of  a 
a  country  in  which  he  happened  to  reside, 
he  must  be  subject  to  the  ordinary  process 
of  the  courts,  and  if  not  protected  by  any 
privilege  legally  established  by  the  law  of 
England,  he  would,  in  this  country,  be 
subject  to  the  execution  of  writs  of  attach- 
ment and  ne  exeat  regno,  and  other  pro- 
cesses  upon  which  he  might  be  arrested, 
and  upon  this  the  counsel  of  the  defendant 
cited  the  opinion  of  Vatteh  who  considered 
it  to  be  a  ridiculous  notion,  and  an  ab- 
surdity to  think  that  a  sovereign  who 
enters  a  foreign  country,  even  without  per- 
mission, might  be  arrested  there.(&) 

It  was  attempted  to  meet  the  foroe  of 
this  argument  by  alleging  that  this  Court 
bad  authority  to  modify  the  means  of 
executing  its  process,  and  oompelling 
obedience  to  its  orders,  so  as  to  suit  the 
rank  or  dignity  of  particular  defendants  ; 
bnt  this  allegation  was  not  supported  by 
any  authority,  or  by  reference  to  any 
known  law  or  practice  of  the  Court.  In 
the  case  of  the  King  of  Spain  it  was 
stated,  (cj  that  his  right, 
'*  In  respect  of  privilege,  was  not  greater  than 
that  of  any  of  bis  subjects  :*' 

and  the  Lord  OhanceUor  said : — 

<<The  King  of  Spain  sues  here  hj  his  title  of 
sovereign,  and  so  he  must  be  sued,  if  at  all  i  but 

(a)  1  T.  &  C.  (Bxeh.)  698. 
(6)  Vattel,  IV.,  7.  s.  106.  p.  4S€. 
(c)  7  BUgfa,  ssa. 
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b^ond  the  mere  name  of  sorereign  it  has  bo 
effect.  He  brings  with  him  no  privileges 
which  exempt  him  from  the  common  fare  of 
other  suitors." 

I  am  of  opinion  that  the  only  exemptions 
tcom  the  ordinary  effects  of  the  process  of 
this  Court,  are  privileges  which  have  a  re- 
cognised legal  origin,  and  thivb  no  others 
can  be  allowed. 

To  show  that  a  sovereign,  prince  carries 
his  prerogative  with  him  into  the  domi- 
nions of  other  princes,  reference  was  made 
to  the  case  of  IngeWam  de  Nogent,  stated 
in  Fleia.{a)  This  man  was  an  attendant 
upon  Edward  I.,  Kin^  of  England,  when 
in  HVance:  he  committed  a  theft  there, 
and  was  apprehended  for  it  by  the  French, 
but  the  King  of  England  required  to  have 
him  re-delivered,  being  his  subject,  and 
of  his  train,  and  after  discussion  in  the 
parliament  of  Paris,  he  was  sent  to  the 
King  of  EngUmdt  to  do  his  own  justice 
upon  him ;  whereupon  he  was  tried  before 
the  steward  and  marshal  of  the  King  of 
England'8  house,  and  executed  in  France. 
At  a  more  recent  period,  Monalde$ehi,  an 
attendant  upon  Okrutina,  the  abdicated 
Queen  of  Sweden,  was,  by  her  ordern,  put 
to  death  within  her  residence  in  France,(&) 
a  fact  in  itself  atrocious,  bat  which  was 
not  seriously  resented  by  France ;  and  it 
is  said  to  have  been  afterwards  defended 
by  great  authority. (c)  Bynherehoech  speaks 
of  it  thus  : — 

**  Quod  mctom  Galli,  qoamvis  indignabundi, 
impune  trausmiserunt,  ex  impoteutia  muliebri, 
dicet  iJter,  alter  vero  et  jare  gentiam,  ut  optu- 
mam  maxumumqae  est,'\d) 

But  I  own  that  with  reference  to  the 
present  case  I  do  not  attach  much  impor- 
tance to  instances  of  this  sort.  The 
doctrine  or  fiction  which  has  been  ex- 
pounded by  some  writers  on  the  **  Law  of 
Nations,'*  under  the  name  of  extra  terri- 
toriality, if  it  were  carried  out  to  its 
legitimate  consequences,  would,  as  it 
appears  to  me,  render  it  highly  dangerous 
for  the  sovereign  of  any  country  to  admit 
within  his  dominions  any  foreign 
sovereign,  or  even  any  ambassador  of  a 
foreign  sovereign.  It  is  admitted  that 
the  extent  to  which  the  doctrine  should  be 
carried  out,  must  be  subject  to  great 
modifications,  and  I  do  not  think  that  it 
affords  any  assistance  in  the  practical  con- 
sideration of  the  (juestion,  what  are  the 
exemptions  or  privileges  which  ought,  by 


(a)  lib.  2.  oh.  8.  s.  9.  p.  68,  and  cited  in 
Calvin's  case,  7  Hep.  15  b.,  and  in  Moore,  798. 

(6)  Le  Bel  Belatiou  de  la  Mort  da  Marq.  de 
Munaldesohi,  a^.,  Aich.  Cur.  8,  Serie  VIII., 
S87. 

MlMmtM. 

(iQ  Bjnkershoeck,  Op.  11.,  187. 


the  law  of  nations,  to  be  allowed  to  a 
foreign  sovereign  temporarily  resident 
within  the  dominions  of  another  prince. 

Another  argument  for  the  defendant 
was,  that  a  sovereign  coming  from  his 
own  dominions  into  this  country,  attending 
the  court  of  the  Queen,  and  sitting  in 
Parliament,  must  be  deemed  to  have  come 
with  the  consent  of  the  Queen,  and  to 
have  been  entitled  to  a  safe  conduct,  (a) 
which  would  have  contained  a  prohibition 
to  sue  him  in  any  court  \{h)  that,  there- 
fore, the  defendant  oueht  to  be  deemed  to 
have  come  and  resided  here  on  the  faith 
of  such  right,  which  he  is  not  the  less 
entitled  to,  because  the  letters  of  safe-con- 
duct were  not  actually  applied  for  and 
issued.  This  argument  assumes  that 
letters  of  safe-conduct,  such  as  might  and 
lawfully  ought  to  be  issued  at  this  time, 
and  on  the  occasion  of  such  a  visit  as  that 
made  to  this  country  by  the  King  of  Han- 
over, would  have  contained  a  prohibition 
to  prosecute  such  a  suit  as  this. 

But  the  argument  for  the  defendant, 
which  appears  to  me  to  be  ihe  most  im- 
portant, was  founded  upon  analogy  to  the 
immunities  ofambassadors,  recognised  and 
declared  to  be  in  accordance  wim  the  law 
of  England,  by  the  statute  7  Ann,  c.  12. 

By  that  statute,  it  was  declared — 
"that  all  writs  and  processes  sued  forth  and 
prosecuted,  whereby  the  person  of  any  ambas- 
sador of  any  foreign  prince  authorized  and 
received  as  such  by  Her  Majesty,  may  be  arrested 
or  imprisoned,  or  his  goods  distrained,  seized, 
or  attached,  shall  be  deemed  to  be  utterly  null 
and  void ; " 

and  after  a  penal  clause  affecting  any 
person  who  may  sue  out  of  any  such  wnt 
or  process,  there  is  a  proviso,  that  no  mer- 
chant or  trader  within  the  description  of 
the  statute  against  bankrupts,  who  puts 
himself  into  the  service  of  any  ambassador, 
shall  have  or  take  any  benefit  by  the  Act. 
It  is  ar^ed,  that  the  law  of  nations  and 
the  law  of  the  land,  having  granted  such 
immimities  to  ambassadors,  the  mere 
envoys  and  agents  of  sovereign  princes, 
cannot  have  refused  at  least  equal  im- 
munities to  the  sovereigns  themselves,  on 
whose  account  the  immunities  to  ambas- 
sadors were  given.  If  it  be  right,  as  it  is 
universally  admitted  to  be,  that  ambas- 
sadors should  have  such  immanities,  it 
must  d.  fortiorihe  right  that  princes  should 
have  them;  ard  thus  it  is  argued  that 
because  ambassadors  are  held  to  be  inviol- 
able in  the  countries  where  they  reside, 
princes  ought  also  to  be  so. 


(a)  As  no  king,  &c.  can  come  into  this  realm 
without  a  licence  or  safe-conduct,  so  no  pro  Bex, 
&o.  which  represents  a  king's  person,  can  do  it. 
4  Inst.  155. 

(6)  Beg.  Brev.,  86. 
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Bat,  on  the  part  of  the  plaintiff,  this  is 
denied,  and  it  is  said  that  we  mast  look  at 
the  reason  of  the  law.  An  ambassador, 
who  comes  into  a  foreign  state  on  the 
basiness  of  his  sovereign,  which  caonot  be 
transacted  without  entire  freedom  and  in- 
dependence on  his  part,  mast  be  allowed 
privileges  which  are  in  no  way  reqaired 
for  the  protection  or  accommodation  of  a 
prince  who  comes  on  a  visit  of  pleasure 
or  compliment;  and,  moreover,  that  the 
immunity  of  an  ambassador  does  not 
extend  to  every  suit  of  every  kind.  There 
are  exceptions  depending  on  the  peculiar 
liabilities  or  obligations  of  the  person,  or 
on  the  nature  of  the  transaction ;  and  it 
cannot  be  inferred,  because  an  ambas- 
sador is  in  some  or  many  cases  exempt 
from  sait,  that  therefore  a  sovereign  prince 
is  exempt  from  sait  in  all  cases. 

The  question  npon  the  deman*or  is  to 
be  determined  by  that  which  may  be 
thonght  to  be  the  law  of  nations  applicable 
to  the  case;  there  is  no  English  law 
applicable  to  the  present  sabject,  aniess  it 
can  be  derived  from  the  law  of  nations, 
which,  when  ascertained,  is  to  be  deemed 
part  of  the  common  law  of  England. 

The  law  of  nations  inclades  all  regnla- 
tions  which  have  been  adopted  by  the 
common  consent  of  nations  in  cases  where 
sach  common  interest  is  evidenced  by 
asage  or  custom. 

In  cases  where  no  asage  or  custom  can 
be  found,  we  are  compelled,  amidst  doubts 
and  difficalties  of  every  kind,  to  decide  in 
particular  cases,  accoming  to  sach  light 
as  may  be  afforded  to  us  by  natural 
reason,  or  the  dictates  of  that  which  is 
thonght  to  be  the  policy  of  the  law. 

**  Lege  deficiente,  recurritur  ad  constieiU' 
dinem,  et  defioiente  consttetudine,  recwritur 
ad  rationem  naturalem,'*  and  in  the  case 
now  in  qnestion,  it  does  not  appear  that 
there  have  been  cases,  or  that  events  have 
occurred  ft'om  which  any  asage  or  eastern 
of  nations  can  be  collected. 

Bynkershoeck,  in  his  Treatise  Be  Foro 
Legatorum,{a)  discasses  the  very  qaestion 
which  is  now  nnder  consideration.  He 
sapposes  a  sovereign  prince  to  pass  into 
the  dominions  of  anotner  prince,  for  any 
caase  whatever  of  busineos  or  pleasure. 
It  is  not,  he  says,  to  be  sapposed,  that  the 
prince  went  there  with  the  intent  to  pat 
off  his  own  sovereignty,  and  become  the 
sabject  of  another ;  yet,  what  is  to  be  done, 
if  he  commits  violence,  or  contracts  debts 
in  the  country  where  he  is ;  this,  he  says, 
will  depend  on  the  law  of  nations,  adopted 
from  reason  and  mutoal  consent,  and 
established  by  usage.  If  we  oooHult 
reason  much  is  to  be  said  on  either  side. 
If  a  xyrinoe,  in  the  dominions  of  another, 

(a)  Cap.  8  (Op.  ii.  l&O). 


I  becomes  a  robber,  homicide,  or  conspirator, 
I  is  he  to  escape  with  impuniivP  If  he 
!  extorts  money  or  becomes  indebted,  is  he 
to  bo  permitted  to  carry  home  his  plunder? 
'  It  is,  ne  says,  difficult  to  admit  that ;  and 
yet  on  the  other  hand,  is  that  which 
re&son  and  the  consent  of  all  nations  has 
granted  to  ambassadors  because  they 
represent  a  prince  and  obey  his  orders,  to 
be  refused  to  the  prince  himself,  perhaps 
transacting  his  own  affairs?  Is  the 
sanctity  of  the  prince  less  than  that  of 
his  ambassador?  Shall  we  compel  the 
prince  himself  to  answer  when  his  envoy 
IS  free?  The  learned  writer,  after  in 
vain  searching  for  precedents,  proceeds 
thus: — 

"  Nihil  in  hoc  argumento  profioies  rebus  simi- 
liter ^  gentibus  judicatis,  atque  ita  sola  superest 
ratio  quam  consulamns.  Et  hac  consulti,  ego 
nuD  aubim  plus  juris  tribaere  in  principem  non 
Bubditum,  quam  in  legatum  non  subditum.  .  .  . 
Quare  at  extremuni  est  io  le^to,  ut  jubeatur 
imperio  cxoedere,  sic  et  in  prinoipe  siataerem, 
si  jus  bospitii  Tiolet.  ...  In  causA  aria  alieni 
idem  dixerim,  nam  arresto  detioere  principem  ut 
9BS  alienam  ezpungat,  quamvia  forte  strictt  juris 
ratio  permitteret,  non  permitteret  tameu  analogia 
ejus  juris  quod  de  Icgatis  ubique  gentium  re- 
ceptum  est.  Si  neges,  ubi  de  jure  gentium 
agitur,  ex  analogic  disputari  posse,  ego  negaverim 
banc  quoestiouem  ex  jure  gentium  expediri  posse, 
cum  exempla  deficiant,  quibus  consensus  gentium 
probetur,  nee  quicquam  adeo  supersit  quam  ut 
ad  legatorum  exemplum  ipsos  reges  et  principes 
et  quidem  magis,  ab  arresto  dicamus  iumunes, 
et  in  eo  a  caeteris  privatis  differe.'' 

In  a  case  where  there  is  no  precedent — 
no  positive  law — no  evidence  of  the  com- 
mon consent  of  nations — no  usage  which 
can  be  relied  on, — whore  reasons  im- 
portant and  plausible  are  arrayed  in 
opposition  to  each  other, — and  where  no 
clear  and  decided  preponderance  is  to  be 
found,  it  seems  reasonable  to  endeavour 
to  borrow  for  our  guidance  such  light, 
however  feeble  and  uncertain,  as  may  bo 
afforded  by  analogous  cases,  from  whenoo 
we  have  derived  rules,  adopted  with  great, 
though  not  perfect  uniformity,  by  all 
nations. 

It  is  true,  that  a  decision  derived  from 
principles  supported  by  analogous  cases 
only  cannot  be  entirely  satisfactory ;  and 
yet  it  may  be  the  best,  the  most  satis- 
factory, which  the  nature  of  the  caee 
admits  of. 

It  will  be  more  satisfactory  in  propor- 
tion to  the  clearness  of  the  analogy 
between  the  oases  under  consideration. 

It  mast  be  admitted,  that  all  the  reasons 
assigned  for  the  immunity  of  ambassadors 
are  not  applicable  to  the  case  of  sovereign 
princes ;  and  it  has  been  truly  observed, 
that  an  ambassador,  if  exempt  fVom  the 
coercive  power  of  the  law  in  the  country 
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where  he  is.  may,  nevertheleBS,  be  ccm- 
pelled  to  submit  to  justice  by  his  prince 
in  his  own  country  (a) ;  but  that  if  you 
exonerate  the  prince  himself,  justice  fails 
altogether:  but  in  ultimate  effect,  the 
cases  come  very  nearly  to  the  same  result 
The  prince,  not  being  subject  to  a  foreign 
power,  may  refuse  to  compel  his  ambas- 
sador to  CIO  justice,  or  may  refuse  to  do 
the  justice  declared  by  a  foreign  tribunal, 
when  requested  b^  a  foreign  power ;  and 
the  refusal,  iu  either  case,  oecomes  a 
ground  of  imputation  against  the  prince 
who  refuses,  and  may  giye  rise  to  those 
irritations  which  are  so  apt  to  prove  in- 
centiyes  to  war.  Investigate  the  subject 
as  we  may,  considerations  of  this  sort 
press  upon  us.  Whilst  a  prevailing  re- 
spect for  humanity  and  justice  resides  in 
the  breasts  of  princes,  and  when  there  is 
consent  as  to  the  means  of  ascertaining 
and  promoting  the  ends  of  justice  in 
particular  cases,  it  is  well ;  but  in  the  last 
result  of  an  inquiry  on  the  sutgect,  we 
find  that,  in  the  absence  of  moral  sanctions 
and  of  treaty,  war  and  reprisal  (i.e.  war 
ajjaiu  iu  a  particular  form)  are  the  sanc- 
tions of  that  which  is  called  the  law  of 
nations. 

If  we  hold  sovereign  princes  to  be 
amenable  to  the  Courts  of  this  country, 
the  orders  and  decrees  which  may  be  maae 
cannot  be  executed  by  the  ordinary  means. 
Where  is  the  power  which  can  enforce 
obedience?  If  accidental  circumstances 
should  give  the  power,  and  if  for  the 
supposed  purposes  of  justice  an  attempt 
were  made  to  compel  the  obedience  of  a 
sovereign  prince  to  any  process,  order,  or 
judgment,  ne  and  the  nation  of  which  be 
IS  the  head,  and  probably  all  the  other 
princes  and  the  nations  of  which  they  are 
the  heads,  would  see  in  the  attempt 
nothing  but  hostile  aggression  upon  the 
inviolability  which  afl  claim  as  the 
reauisite  of  their  sovereign  and  national 
independence.  On  the  other  hand,  if  the 
jurisdiction  of  the  Courts  against  sovereign 
princes  be  excluded,  we  are,  on  the  insti- 
tution of  a  claim,  very  nearly,  though  not 
quite,  in  the  state  to  which  we  are  brought 
by  the  process,  order,  or  judgment  on  the 
former  supposition.  The  State  may  have 
to  seek  redress  for  the  injured  subject, 
and  iustice  is  to  be  requested  from  a  prince 
or  chief  against  wliom  you  have  no  or- 
dinary means  of  enforcing  it.  It  may  be 
refused ;  acquiescence  in  tne  refusal  is  the 
abandonment  of  justice,  and  pressure  after 
refusal  implies  an  imputation,  and  gives 
rise  to  discussions  and  irritations  which 
may  again  prove  inoentives  to  war. 
Justice  can  be  peaceably  and  effectually 
admixiiBt«red  there  only  where  there  is 


(a)   Q.  Ward,  515,  596,  598. 


recognised  authoritjr  and  adequate  power. 
What  is  to  be  done  m  cases  where  there  is 
no  power  to  enforce  it  P 

Ic  must  be  admitted  that  the  subject  is 
replete  with  difBcul ties.  These  difficulties, 
and  the  importance  of  maintaining  the 
legal  inviolability  of  sovereign  princes, 
can  scarcely  be  shown  more  strongly  than 
by  adverting  to  the  opinions  whicn  have 
been  expressed  by  eminent  jurists,  that 
offences  committed  by  sovereign  princes 
in  foreign  states  ought  rather  to  be  treated 
as  causes  of  war,  than  as  violations  of  the 
law  of  the  country  where  they  are  com- 
mitted, and  ought  rather  to  be  checked 
by  vengeance,  and  making  war  on  the 
offender,  than  bv  any  attempt  to  obtain 
justice  through  lawful  means. 

Zov>eh,{a)  says: — 

"  Ad  id  quod  asseritor,  male  earn  principibos 
actum  iri,  si  in  eorum  territoriia,  alii«  priu- 
cipibus  in  eorum  pemitiem  conjuraudi  liceutia 
sit  permlttenda,  respondetur  quod  talis  licentia 
neutiquam  est  permittenda.  Sed  eos  bello 
prosequi  juri  |fentium  consentaneum  est ;  et  si 
cum  in  territono  priocipis  in  quem  conjurarunt 
deprebensi  sunt,  proesenti  viiidictA  uti  melius 
videbitur;  juri  gentium  convenit  disfidiu>e  et 
pro  hostibuH  declarare,  unde  non  expectato 
judicio  ouivis  eos  interficere  impune  lieeat" 

And  Byn1cerahoeek(b)  says : — 

"  Quid  si  enim,  more  latronis,  in  vitam,  in 
bona,  in  pndicitiam  cujusque  irruat,  nee  seeus 
atque  hostis  captA  grassetnr  in  orbe.  Poterit 
utique  deCineri  forte  et  ocolodi  quamvis  per 
turbam  malim  quam  constitnto  judicio.*' 

When  great  and  eminent  lawyers,  men 
of  experience  and  reflection,  so  express 
themselves  as  to  show  their  opinion,  that 
less  naischief  would  ensue  from  the  un- 
restrained and  irregular  vengeance  of 
individuals  and  of  the  multitude,  tlum 
from  attempts  to  bring  sovereign  princes 
to  judgment  in  the  ordinary  courts  of  a 
foreign  country  where  they  liave  offended, 
however  much  we  may  lament  that  such 
should  be  the  condition  of  the  world,  we 
may  be  sure  of  the  sense  which  they 
entertained  of  the  difficulty  of  making, 
and  of  the  danger  of  attempting  to  make, 
Bovecei^  princes  amenable  to  the  courts 
of  justice  of  the  oountry  in  which  they 
happen  to  be. 

After  giving  the  subject  the  best  con- 
sideration in  my  ]>ower,  it  appearing  to 
me  that  all  the  reasons  upon  which  the 
immunities  of  ambassadors  are  founded  do 
not  apply  to  the  case  of  sovereigns,  but 
that  tnere  are  reaaons  for  the  immunities 
of  sovereign  princes,  as  least  as  strong,  if 
not  much  stronger,  than  any  which  m^ve 
been   advanced   for  the    immuiiitiee    of 

(a)  Solntio  quostionii,  &o.,  o.  IV.  p.  66. 
(6)  Op.  ii.  151. 
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ambassadors ;  that  salts  a^inst  soTereign 
princes  of  foreign  countries  must,  in  all 
ordinary  cases  in  which  orders  or  declara- 
tions of  right  may  be  made,  end  in  re- 
quests for  justice,  which  might  be  made 
without  any  suit  at  all:  that  even  the 
failure  of  justice,  in  some  particular  cases, 
would  be  less  prejudicial  tnan  attempts  to 
obtain  it  by  violating  immunities  thought 
necessary  to  the  independence  of  princes 
and  nations,  I  think  that,  on  the  whole, 
it  ought  to  be  considered  as  a  general  rule, 
in  accordance  with  the  law  of  nations, 
that  a  sovereign  prince,  resident  in  the 
dominions  of  another,  is  exempt  from  the 
jurisdiction  of  the  courts  there. 

It  is  true,  as  was  argued  for  the  p1ainti£P, 
that  the  common  interest  of  mankind  re- 
quires that  justice  should  everywhere  be 
done,  and  that  for  the  attainment  of  jus- 
tice, all  persons  should  be  amenable  to  the 
courts  of  justice  in  the  country  where  they 
are.  Such  is  the  general  rule;  but  in 
oases  where  either  party  has  no  superior 
by  whom  obedience  can  be  compelled, 
where  the  execution  of  justice  is  not  pro- 
vided for  by  treaty,  and  cannot  be  enforced 
by  the  authority  of  the  judge ;  and  where 
an  attempt  to  enforce  it  by  the  authority 
of  the  state  may  probably  become  a  cause 
of  war ;  the  same  common  interest,  which 
is  the  foundation  of  the  rule,  requires  that 
some  exception  should  be  made  to  it,  and 
that  exception  is  the  general  rule  with 
respect  to  sovereign  princes. 

The  question  then  arises,  whether  the 
exception  in  favour  of  sovereign  princes, 
and  the  exemption  from  suit  thereby 
allowed,  is  to  be  entire  and  universal,  or 
subject  to  any  and  what  limitations. 

The  Act  of  Parliament  relating  to  am- 
bassadors professes  to  be,  and  has  fre- 
quently been  adjudged  to  be,  declaratory, 
and  in  confirmation  of  the  common  law ; 
and,  as  Lord  Tenterden  said  (a) : — 

**  It  must  be  construed  according  to  the  com- 
mon law,  of  which  the  law  of  nations  must  be 
deemed  a  part." 

The  statute  does  not,  in  words,  applj  to 
tho  case  in  which  the  ambassador  might 
be  a  subject  of  the  Crown  of  £ngland ;  but 
there  is  an  exception  to  the  exemption  in 
the  case  of  bankrupts  in  the  service  of 
ambassadors;  and  cases  have  frequently 
occurred  in  which  an  ambassador  has  him- 
self been  a  subject  of  the  sovereign  to 
whom  be  was  accredited;  anc\  notwith- 
standing some  difl'erences  of  opinion  on 
the  subject,  it  seems  to  be  consiaered  that 
such  an  ambassador  would  noteigoy  a  per- 
fect immunity  from  the  process,  but  would 
have  an  immunity  extending  only  to  such 
things  as  are  connected  with  hia  office  and 

(a)  NovtUo  T.  Toogood,  1  B.  &  C.  562. 


ministry,  and  not  to  transactions  and  mat- 
ters wholly  distinct  and  independent  of 
his  office  and  its  duties.  Bynhershoeck  (a) 
thus  expresses  his  opinion : — 

"  Legatom  scilicet  manere  tubditum,  nbi 
ante  legationem  fuit ;  atque  adeo  si  contrazit, 
aut  deliqnit  subesse  imperio  cojus  antea  snberat. 
His  antem  consequenR  est  nostros  subditos 
quamvis  alterius  principis  legationem  accipiant 
subditos  nostros  esse  non  desinere,  neque  forum 
quo  semper  asi  sant  jure  subterfogere." 

And  Vattel  (6)  says: — 

"  It  may  happen  that  the  minister  of  a  foreign 
power  is  the  subject  of  the  state  iu  which  he  is 
employed,  and  Id  this  case  he  is  unquestionably 
under  the  jurisdiction  of  the  country  iu  every- 
thing which  does  not  directly  relate  to  his 
ministry." 

And,  after  some  discussion  upon  the 
question  how  we  are  to  determine  in  what 
cases  the  two  characters  of  subject  and 
foreign  minister  are  united  in  the  same 
person,  Vatld  adds  :— 

**  Whatever  inconveniences  may  attend  the 
subjection  of  a  minister  to  the  sovereign  with 
whom  he  may  reside,  if  the  foreign  prince 
chooses  to  acquiesce  in  such  a  state  of  things, 
and  is  content  to  have  a  minister  on  that  foot- 
ing, it  is  his  own  concern." 

And  presuming  from  this  view  of  what 
is  considered  to  be  the  law  of  nations, 
that  with  respect  to  the  immunity  of  an 
ambassador  who  is  a  subject  in  the  country 
of  his  residence,  it  mast  be  distinguished 
what  acts  of  his  were  connected  with,  or 
required  for,  the  discharge  of  the  duties 
of  his  ministry,  and  what  were  not ;  and 
that  with  regard  to  acts  connected  with 
his  ministry,  the  courts  (considering  his 
character  of  ambassador)  would  hold  him 
to  be  exempt  from  suit ;  but  that,  with 
re^d  to  acts  not  connected  with  his 
ministry,  the  courts  (considering  his 
character  of  subject)  would  hold  him  liable 
to  suit — the  inquiry  is  whether,  in  like 
manner,  a  sovereign  prince,  resident  in 
the  dominions  of  another  prince,  whose 
subject  he  is,  may  not  justly  and  reason- 
ably bo  held  free  from  suit  m  all  matters 
connected  with  his  sovereignty,  and  his 
rights,  duties,  and  acts  as  sovereign,  and 
yet  be  held  liable  to  suit  in  respect  to  all 
matters  unconnected  with  his  sovereignty, 
and  arising  wholly  in  the  country  to  t^e 
sovereign  of  which  he  is  a  subject. 

The  first  and  most  general  rule  is,  that 
all  persons  should  be  amenable  to  courts 
of  justice,  and  should  be  liable  to  be  sued. 
A  consideration  of  the  policy  of  the  law 
creates  an  exception  in  the  case  of  sove- 
reign princes.  May  not  a  fturther  consider- 
ation of  the  policy  of  the  law  create  a 

(a)  Op.  ii.  162. 

(6)  Book  4.  ch.  8.  see.  112. 
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modification  or  limitation  of  the  exception 
in  the  case  of  soyereigo  princes  who  ore 
sn^ectsP 

There  are  in  Enrope  other  soTereign 
princes  who  have  been  subjects  of  the 
country  of  their  origin  or  adoption,  (a) 
Upon  sach  a  question  as  this  I  cannot  dis- 
regard those  cases,  but  they  may  have  their 
specialties,  of  which  I  am  not  aware. 

I  cannot  venture  to  say  that  a  subject 
acquiring  the  character  of  a  soyereign 
prince  in  another  country,  and  being 
recognised  as  a  soTereign  prince  by  the 
sovereign  of  the  connbry  of  his  origin. 
m(w  not,  by  the  act  of  recognition,  in 
ordinary  circumstances  and  by  the  laws  of 
some  coantries,  be  altogether  released 
from  the  allegiance  and  legal  subjection 
which  he  previously  owed;  but  the  case 
now  before  me  must  depend  on  it-s  own 
circumstances,  and  I  am  of  opinion,  that 
it  is  not  contrary  to  any  principle  and  not 
unreasonable  to  consider  that,  m  the  con- 
templation of  the  Courts  of  this  country, 
the  inviolability  which  belongs  to  ws 
Majesty  the  King  of  Hanover,  as  a  sovereign 

Erince,  ought  to  be,  and  is,  modified  by 
is  character  and  duties  as  a  subject  of  the 
Queen  of  England, 

Previously  to  his  becoming  King  of 
Hanover^  he  always  lived  in  allegiance  to 
the  Crown  of  England,  and  in  subjection 
to  the  laws  of  England.  His  accession  to 
the  throne  was  contemporaneous  with  the 
accesbion  of  the  Queen  to  the  throne  of 
this  kingdom  ;  and  since  he  became  King 
of  Hanover  he  has  been  so  far  from  re- 
nouncing, or  from  showing  any  desire  to 
renounce,  his  allegiance  to  the  Crown  or 
his  subjection  to  the  laws  of  England — ^he 
has  been  so  far  from  admitting  it  to  be 
Questionable,  whether  his  sovereignty  and 
tne  admission  of  it  by  the  Queen  has  ab- 
solved his  allegiance  or  his  subjection  to 
the  laws  of  England,  that  he  has  renewed 
his  oftth  of  allegiance  and  taken  his  seat 
in  the  Kn^lish  legislature,  and  has  claimed 
and  exercised  the  political  rights  of  an 
English  subject  and  an  English  peer. 

If  he  came  here  as  King  of  Hanover 
onl^,  the  same  inviolability  and  privile^en 
which  are  deemed  to  belong  to  all  sovereign 
princes  would  have  been  his,  and,  save  in 
peculiar  oases  such  as  I  have  before  re- 
ferred to,  he  would  have  been  exempt 
froin  all  suits  and  legal  process.  But 
coming  here,  not  as  King  ox  Hanover  ovXj^ 
but  as  a  subject,  aA  a  peer  of  the  realm, 
and  as  a  member  of  Her  MajestyV  Privy 
Council,  can  it  be  reasonably  said  that  he 


(a)  See  the  case  of  the  Duke  of  Brabant,  cited 
in  Calvin's  case,  2  8t.  Tr.  665 ;  Valtel,  bk.  i. 
c  S.  8.  9 :  Papers  elucidating  the  claims  of  Sir 
AugastOB  dliiSte,  Note  to  Barl  Grey,  p.  19,  &c. 


is  exempt  from  all  jurisdiction,  or  in  other 
words,  from  all  responsibility  for  his  oon- 
duct  in  any  of  those  characters  ? 

The  law  of  England  admits  the  legal 
inviolabili^  of  the  sovereign,  requiri  ag  at 
the  same  time  the  legal  responsibility  of 
those  who  advise  the  sovereign.  Can  the 
law  of  England,  in  any  individual  case, 
admit  the  strange  anomaly  of  an  inviolable 
adviser  of  an  inviolable  sovm^eign — of  a 
legal  subjection  without  any  legal  su- 
periority P  Can  any  peer  or  privy  coun- 
cillor, whatever  station  he  may  occupy 
elsewhere,  be  permitted  to  give  advice 
for  which  anv  other  peer,  or  any  other 
member  of  the  Privy  Council,  might  be 
justly  impeached,  and  yet  hold  himself 
exempt  from  the  jurisdiction  of  the 
highest  tribm.al  in  the  realm?  May  he 
enter  into  a  contract  which  any  other 
subject  would  be  compelled  to  perform, 
and  yet  refuse  to  answer  any  claim  what- 
ever, either  for  specific  performance  or 
for  damages  P 

Great  inoonvenienoes  may  arise  fVom 
the  exercise  of  any  jurisdiction  in  such  a 
case.  They  arise,  perhaps,  inevitably, 
from  the  two  chaiacters  which  His  Ma- 
jesty the  King  of  Hanover  unites  in  his 
own  person,  and  from  the  claim  which  he 
voluntarily  makes  to  enjoy  or  exercise, 
concurrently,  in  this  country,  his  rights 
as  a  sovereign  prince,  and  also  his  rights 
as  an  English  subject,  peer,  and  privy 
councillor.  He  is  a  soverei^  prince, 
and,  as  such,  inviolable  in  his  own  do- 
minions, and,  I  presume,  also  in  the  do- 
minions of  every  other  prince  to  whom  he 
is  not  a  subject.  Remaining  in  his  own 
dominions,  or  in  the  dominions  of  any 
other  prince  to  whom  he  is  not  a  subiect, 
he  would,  as  I  presume,  be  exempt  m>m 
all  forensic  jmisdiction.  Bat  he  comes  to 
this  country  where  he  is  a  subject,  and 
claims  and  exercises  his  rights  as  such. 
As  a  subject  he  owes  duties  correlative  to 
which,  not  individuals  only,  but  the 
country  at  large  may  have  legal  rights, 
which  are  to  be  respected,  and  being  leffal 
rights  against  a  subject  in  respect  of  his 
acts  and  duties  as  a  subjeot,  it  seems  that 
they  ought,  if  necessary  and  practicable, 
to  be  vindicated  and  enforced  by  the  law. 
Those  legal  rights  would  be  nugatory,  if 
his  inviolability  as  a  sovereign  prince 
would  admit  of  an  exception  or  modifioa^ 
tion.  But  any  oontraoiction  or  incon- 
sistency may  be  obviated  by  distinguish- 
ing, as  in  the  analogous  case  of  the 
ambassador,  the  acts  which  ouvht  to  be 
attributed  to  one  character  or  the  other ; 
and,  it  appears  to  me,  that,  when  neces- 
sary, it  must  be  the  office  imd  duty  of  the 
Courts  to  make  the  distinction. 

If  the  distinction  cui  justly  be  made, 
why  should  it  not,  and  why  should  not 
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And  it  farther  appears  to  me,  that  in  a 
suit  in  this  Court  against  a  soTereign 
prince,  who  is  also  a  subject,  the  bill 
ought,  upon  the  face  of  it,  to  show  that 
the  subject-matter  of  it  constitutes  a  case 
in  which  a  sovereign  prince  is  liable  to  be 
sued  as  a  subject. 

I  cannot,  therefore,  consider  the  present 
suit  as  an  ordinary  suit  between  subject 
and  subject ;  it  is  a  suit  against  a  defend- 
ant who  is  prima  facie  entitled  to  special 
immunities,  and  it  ought  to  appear  on  the 
bill,  that  the  case  made  by  it  is  a  case  to 
which  the  special  immunities  ought  not  to 
be  extended. 

What  is  shown  is,  that  the  defendant  is 
an  English  subject,  and  may  therefore  not 
be  exempt  from  suit  in  some  cases.  Is 
it  shown  that  this  is  ono  of  the  casee 
in  which  the  defendant  is  liable  to  be 
sued  P 

The  object  of  the  suit  is  to  obtain  an 
account    of   propei'ty    belonging   to    the 

f)laintiff,  alleged  to  have  been  possessed 
)y  the  defenoant,  under  colour  of  an  in- 
sti'ument  creating  a  species  of  guardian- 
ship unknown  to  the  law  of  England.  It 
is  not  pretended  that  any  one  act  was 
done,  or  that  any  one  receipt  in  respect  of 
which  the  account  is  askea  was  made  in 
this  country.  Every  act  alleged  as  a 
ground  of  complaint  was  done  abroad,  in 
Brunswick,  in  Hanover,  or  elsewhere  ii; 
foreign  countries.  No  act  alleged  as  a 
ground  of  complaint,  was  done  by  the 
defendant  l)efore  he  became  King  of 
Hanover,  and  from  the  nature  of  the  ti-ans- 
action,  and  the  recitals  in  this  instrument, 
there  are  strong  grounds  to  presume  that 
it  was  only  by  reason  of  his  being  King  of 
Hanover,  that  the  defendant  was  appointed 
guardian  of  the  plaintifi^s  fortune  and 
property.  It  is  not  pretended  that  the 
mstrument  has  been  impeached,  or  at- 
tempted to  be  impeached,  in  the  country 
where  alone  it  has  its  locality  and  opera- 
tion, although  it  is  alleged  to  be  illegal 
there,  and  no  reason  is  given  why  the 
plaintiff  has  not  availed  himself  of  that 
illegality  to  obtain  relief  from  it. 

It  is  alleged  to  be  null  and  void  here  ; 
and  upon  this  I  may  observe,  that  although, 
with  regard  to  English  instruments, 
intended  to  operate  according  to  English 
law,  the  Court,  knowing  the  nature  of  the 
instrument,  the  relation  between  the 
parties  to  it,  and  the  law  applicable  to  the 
case,  may  be  able,  even  on  demurrer  on  a 
simple  case,  to  adjudicate  thereon  upon  a 
mere  allegation  that  the  instrument  is 
null  and  void,  yet  that,  with  regard  to  a 
foreign  instrument,  intended  to  operate 
according  to  a  law  not  known  in  England, 
and  whion  as  foreign  law  is  to  be  proved 
as  a  fact  in  the  cause,  an  all^^tion  that 
the  instrument  is  void  is  too  vague. 


the  jurisdiction  be  exercised,  so  far  as  the 
circumstances  of  the  case  will  allow  P 

Admitting  it  to  be  the  general  rule, 
that  sovereign  princes  are  not  liable  to  be 
sued,  and  that  all  sovereign  princes 
may  consider  themselves  interested  to 
maintain  the  inviolability  which  each  one 
claims,  and  that  any  aggression  upon  it 
might,  in  ordinary  circumstances,  be  a 
cause  of  war ;  yet  observing  what  is 
stated  to  be  the  law  of  nations  in  the  case 
of  ambassadors,  conceiving  that  a  rule 
applicable  only  to  the  case  of  sovereigns 
who  are  subjects,  and  think  fit  actively  to 
exercise  their  rights  as  subjects,  cannot 
have  any  extensive  application,  and  is  not 
likely  to  excite  any  general  interest,  or 
tkny  alarm,  and  haviug  regard  to  that 
which  is  absolutely  required  to  maintain 
the  relation  of  sovereign  and  subject  in 
any  country,  I  am  of  opinion  that  no 
complaint  can  justly  or  will  probably 
arise,  from  any  legal  proceeding,  the  ob- 
ject of  which  is  to  compel,  as  far  as  prac- 
tically may  be,  a  sovereign  prince  resi- 
ding in  the  territory  of  another  prince, 
whose  subject  he  is,  to  perform  the 
duties  of  a  subject,  in  relation  to  his 
own  acts  done  in  the  character  of  subject 
only. 

And  admitting  that,  in  ordinary  cases, 
it  may  happen,  that  the  execution  of  a 
decree  cannot  be  enforced  against  a  sove- 
reign prince  though  a  subject  of  this 
realm,  I  do  not  think  that,  for  that 
reason,  a  plaintiff  should  be  deprived  of 
all  means  of  establishing  his  right  in  a 
due  course  of  procedure ;  I  do  not  think 
that  I  ought  to  presume  that  a  sovereign 
prince,  who  deems  it  to  be  consistent  with 
nis  dignity  and  interest  to  come  here  and 

f practically  exercise  the  rights  of  an  Eng- 
ish  subject,  will  not  also  deem  it  consis- 
tent with  his  dignity  and  interest  io  yield 
willing  obedience  io  the  law  of  England 
when  duly  declared. 

And  for  these  reasons  I  am  of  opinion 
that  His  Majesty  the  King  of  Hanover  is 
and  ought  to  be  exempt  from  all  liability 
of  being  sued  in  the  courts  of  this  country 
for  any  acts  done  by  him  as  King  of  Han^ 
over,  or  in  his  character  of  sovereign 
prince,  but  that,  being  a  subject  of  the 
Queen,  he  is  and  ought  to  be  liable  to 
be  sued  in  the  Courts  of  this  country, 
in  respect  of  any  acts  and  transactions 
done  by  him,  or  in  which  he  may  have  been 
engaged,  as  such  subject. 

And  in  respect  of  any  act  done  out  of 
this  realm,  or  any  act  as  to  which  it  may 
be  doubtful^  whether  it  ought  to  be 
attributed  to  the  character  of  sovereign  or 
to  the  character  of  subject,  it  appears  to 
me,  that  it  ought  to  be  presumed  to  be 
attributable  rather  to  the  character  of 
sovereign  than  to  the  character  of  subject. 
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But  paesing  that  oyer  and  considering 
the  other  matters  which  I  have  mentioned, 
and  obserring,  notwithstanding  the  alle- 
gation at  the  bar  that  the  instrament 
complained  of  is  wholly  independent  of 
any  political  or  state  transaction,  it  is  in 
the  bill  stated  as  the  seqnel  to  a  political 
revolution,  which  resulted  in  the  deposi- 
tion of  a  sovereign  prince  and  the  appoint- 
ment of  a  successor,  made  under  the 
authority  of  a  decree  of  the  Germanic  Diet 
by  the  late  Kong  of  Hanover  and  the  reign- 
ing Duke  of  Brimswich ;  considering  i3so 
that  the  instrament,  stated  as  the  sequel 
of  these  political  proceedings  (which  I 
most  consider  to  be  either  wholly  imma- 
terial, or  as  introduced  into  the  bill  for 
the  purpose  of  showing  the  character  of 
the  transaction  in  question),  is  stated  to 
have  been  executed  by  the  late  King  of 
Hanover  and  the  reigning  Duke  of  Brune- 
vfich ;  and  considering  further,  the  objects 
for  which  the  instrument  is  purported  to 
have  been  executed,  connecting  those 
objects  with  the  political  transactions 
stated  in  the  bill,  and  the  transactions 
alleged  to  have  taken  place  at  Osterode  in 
1830,  I  should,  if  it  were  necessary  for  me 
to  decide  the  question,  be  disposed  to  think 
that  the  instrument  complained  of  is  con- 
nected with  political  and  state  trans- 
actions, and  is  itself,  what  in  common 
parlance  is  said  to  be  a  state  document, 
and  evidence  of  an  act  of  state. 

But,  upon  this  occasion,  it  is  not  neces- 
sary for  me  to  give  any  opinion  upon  the 
(luestion  whether  the  act  complamed  of 
is,  or  is  not,  an  act  of  slate,  or  upon  the 
(|ue8tion,  which  seems  to  have  been  raised 
in  France,  whether  the  courts  of  a  foreign 
country  ought  to  take  notice  of  such  an 
instmment,  for  the  purpose  of  enabling 
the    g^nardian,    under    its    authority,    to 
possess  the  property  and  effects  of  the 
plaintiff  in  such  foreign  country ;  it  is  not 
even    necessary    for    me    bo    decide    the 
question  whether,  as    against  a  subject 
only,  this  Court  could  have  any  jurisdic- 
tion to  give  relief  in  respect  of  acts  done 
abiroady  under  such  a  foreign  instrument 
as  this. 

The  question  which  I  have  had  to 
consider  is,  whether,  under  the  circum- 
stances of  this  case,  and  as  against  a  sove- 
reign prince  who  is  a  subject  of  the 
Qneen,  this  Court  has  the  jurisdiction 
which  is  attributed  to  it  by  this  bill. 

And  I  am  of  opinion  that  the  alleged 
acts  and  transactions  of  the  defendant, 
under  colour  or  under  the  authority  of 
the  instrument  in  question,  are  not  acts 
and  transactions  in  respect  of  which  the 
defendant  is  liable  to  be  sued  in  this 
Coort,  or  in  respect  of  which  this  Court 
has  any  jurisdiction  over  him. 
Let  tms  demurrer,  therefore,  be  allowed. 


In  th£  House  or  Lords. 

July  25,  27,  31,  1848. 

Present :  Lords  Cottenham,  L.C,  Lynd- 
HT7S8T,  Bbougham,  and  Camfbbll. 

The  plaintiff  having  appealed  to  the 
House  of  Lords  the  case  was  heard  four 
years  after  the  judgment  of  the  Court 
below. 

BoU  (a)  and  HeatMeld  for  the  appellant : 
The  respondent's  defence  is  put  on  two 
grounds.  1st.  That  as  an  independent 
sovereign  he  is  not  liable  to  be  sued  in  the 
Courts  of  this  country  even  though  a 
British  subject.  2nd.  That  the  matters 
complained  of  are  matters  of  state. 

The  transactions  referred  to  in  the  bill, 
and  admitted  by  the  demurrer,  are  not 
matters  of  state,  they  do  not  relate  to  the 
appellant's  sovereignty  or  dukedom,  but 
to  his  private  property.  The  bill  states 
that  the  instrument  purporting  to  deprive 
the  plaintiff  of  his  property  is  invahd  by 
the  law  of  Brunswick  and  Hanover  as  well 
as  of  England ;  they  also  must  be  taken 
as  admitted.  Both  appellant  and  re- 
spondent are  British  suojects.  If  these 
transactions  had  taken  place  between 
private  individuals  there  could  be  no 
doubt  of  the  appellant's  right  to  an  ac- 
count. The  defence  that  these  are  acts  of 
state  has  long  been  exploded.  The  prin- 
ciple of  our  Courts  is  that,  whenever  a 
person  subject  to  their  jurisdiction, 
whether  sovereign  or  not,  acts  without 
authority,  or  exceeds,  he  is  liable  to  ac- 
count. Nahoh  of  the  Camatic  v.  East 
India  Co,,  (h)  Moetyn  y.  Fahrigas,  (c) 
Frewen  v.  Letois,  (d)  A,  O,  v.  Forhes,  (e) 
Ellis  V.  Lord  Qrey.{f) 

The  sovereign  of  this  country  has  no 
power  by  law  to  authorise  a  person  in 
this  country  to  seize  and  retain  without 
account  the  property  of  another.  Do  the 
laws  of  Brunswick  or  Hanover  confer 
such  authority?  The  bill  charges  that 
they  do  not,  but  the  demurrer  implies 
that  they  do. 

This  is  res  judicata.  The  defendant 
before  putting  in  the  demurrer  adopted 
the  ordinary  course  of  moving  to  discharge 
the  process  as  in  Viveash  y.  J5ecfcer,&) 
Dawdeon  v.  Marchioness  of  Hasii/ngs,(h) 
Kinder  v.  Forbes,{i)  but  Lord  Lyndhurst 


(o)  Afterwards  Lord  Justice  Rolt. 

(6)  1  Ves.  J.  871. 

(c)  Cowp.  161. 

Id)  4  Myl.  &  Cr.  254-5. 

(e)  2  id,  123. 

(/)  6  Sim.  214. 

(a)  8  M.  &  8.  284. 

(A)  2  Keen,  509. 

(0  2  Beav.  508. 

c  2 
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refused  the  application,  observing  that 
the  defendant  was  a  peer,  had  taken  the 
oath  of  allegiance,  had  a  seat  in  the 
House  of  Peers,  and  was  then  residing  in 
this  country. 

There  is  no  case  showing  that  a  foreign 
sovereign  may  not  be  eued  in  our  Courts. 
The  Master  cf  the  Rolls  referred  to  Byn- 
hershoeck JHom,  2,  Deforo  Lepatorum,  cap.  2, 
but  not  to  cap.  4,  De  pnneipis  bona  in 
alterius  imperio,  where  there  is  a  clear 
opinion  applicable  to  the  present  question. 

'*  In  causa  civili  cum  id  inter  privatos  obtin^at, 
ubicuoque  arrpsta  frequentantur,  ego  nullus 
animadverto,  cur  non  idem  obtinere  oporteat 
quod  ad  bona  externorum  principum.  Si  al» 
arresto  Principis  temperemiis  ob  Banctitatem 
personaB,  quin  bona  Principis  iu  alieuo  imperio 
aeque  sancta  efise  dixerit  ?  "  (a) 

Ambassadors  are  exempt  by  7  Anne, 
0.  12.,  but  redress  may  be  sought  from 
their  own  sovereign  and  governments, 
but  here  there  would  be  a  complete  failure 
of  justice.  A  foreign  sovereign  may  not 
b©  liable  to  arrest,  but  there  is  no  reason 
for  staying  proceedings  up  to  sequestra- 
tion. A  foreign  sovereign  may  sue  at 
law  and  there  is  no  reason  why  he  should 
not  be  sued:  Calvin's  case,(&)  HuUett  v. 
King  of  Spain, (c)  King  of  Spain  v.  ITul- 
lettt(d)  Glyn  v.  Soares  and  the  Queen  of 
Foriugal,{e)  Queen  of  Portugal  v.  Glyn,{f) 
Melan  v.  Duke  de  Fitzjames,{g)  Barclay  v. 
Bus8ell,(h)  De  la  Torre  v.  Bernale8,{i) 
Moodalay  v.  The  East  India  Company, {j) 
Munden  v.  The  Duke  of  Brunswick. (k) 
Vattel,  B.  4.  c.  vii.  s.  108.  Bynkershoeck, 
Tom.  2.  c.  4,  all  show  thai,  if  process  can 
be  enforced  against  a  foreign  sovereign  he 
is  liable  to  the  jurisdiction. 

Turner  {1}  and  Elmsley  for  the  respon- 
dent were  not  called  npon. 

Lord  CoTTENHAM,  L.C. :  I  find  that  all 
the  noble  and  learned  Lords,  who  attend 
on  this  argument,  are  clearly  of  opinion 
that  the  judgment  of  the  Master  of  the 
Bolls  is  right.  The  whole  case  must  depend 
on  the  allegations  of  the  bill,  there  being 
no  matters  out  of  the  bill  which  can  be 
brought  into  question,   except  so  far  as 


(a)  Disapproved  by  Lord  Campbell,  L.C.J., 
in  Ve  Haber  v.  Queen  of  Portugal,  17  Q.B. 
209. 

(6)  7  Kep.  15. 

(c)  1  Dow  &  C.  1 69. 

(d)  1  CI.  &  F.  888. 
(tf)  1  Y.  &  C.  688. 
(/)  7  CI.  &  F.  466. 
(a)  1  B.  &  P.  138. 
(A)  8  Yet.  424. 

(0  1  Hov.  Sup.  to  Ves.  149. 

( i)  1  Bro.  C.  C.  469. 

(A)  16  L.  J.  800,  below  p.  408. 

(/)  Afterwards  Lord  Justice  Turner. 


they  are  referred  to  by  the  bill.  After 
the  House  has  heard  the  very  able  argu- 
ments that  have  been  adduced  in  op- 
position to  the  judgment  of  the  Mcuier 
of  the  Bolls,  we  are  all  of  opinion  that 
there  is  no  ground  for  impeaching  that 
judgment. 

The  whole  question  seems  to  me  to 
turn  upon  this  (that  is  to  say,  for  the 
purpose  of  this  decision,  it  has  not 
oeen  otherwise  contended  at  the  bar, 
and  if  it  had  been,  it  is  quite  clear  that 
the  contention  could  not  be  maintained), 
that  a  foreign  sovereign,  coming  into  this 
country,  cannot  be  made  responsible  here 
for  an  act  done  in  his  sovereign  character 
in  his  own  country;  whether  it  be  an 
act  right  or  wrong,  whether  according  to 
the  constitution  of  that  country  or  not, 
the  Courts  of  this  country  cannot  sit  in 
judgment  upon  an  act  of  a  sovereign, 
effected  by  virtue  of  his  sovereign  authority 
abioad,  an  act  not  done  as  a  British  sub- 
ject, but  supposed  to  be  done  in  the  exer- 
cise of  his  authority  vested  in  him  as 
sovereign. 

That  is  the  sole  question ;  therefore  I 
avoid  the  question  which  does  not  neces- 
sarily arise — how  far  a  foreign  sovereign, 
coming  into  this  country,  is  amenable  at 
all.  I  do  not  enter  upon  that  cjuestion, 
because  it  does  nob  necessarily  arise  upon 
the  proper  disposal  of  the  matter  now 
before  us,  as  1  am  of  opinion  that,  upon 
the  face  of  this  bill,  the  allegations  show 
that  the  acts  could  not  have  been  done, 
and  were  not  done  in  any  private  charac- 
ter, but  that  they  were  done,  whether 
right  or  wrong,  in  the  character  of  the 
sovereign  of  a  foreign  state. 

My  Lords,  that  must  be  found  upon  the 
face  of  the  bill ;  or  rather,  I  should  say,  the 
converse  ought  to  be  found  upon  the  face  of 
the  bill ;  because,  before  you  can  raifle  a 
question  how  far  a  foreign  sovereign  is  an- 
swerable for  a  private  transaction  in  the 
case  of  some  person  complaining  of  an  act 
done  by  him  as  an  individual,  the  Court 
would  require  that  there  should  appear 
clearly  upon  the  face  of  the  bill  such  a  case 
as  gives  the  Court  jurisdiction.  The  Master 
of  the  Bolls  seems  to  have  thought  there 
was  a  nice  balance  as  to  whether  the 
allegations  amounted  to  acts  done  by  virtue 
of  sovereignty  abroad,  or  whether  they 
were  merely  to  be  considered  as  acts  done 
in  a  private  character.  He  seems  to  have 
held  that,  whilst  there  was  any  ambiguity 
upon  that  subject,  the  Court  could  not 
entertain  a  bill,  which  did  not  distinctly 
state  a  matter  bringing  it  within  the 
jurisdiction  of  the  Courts  of  Equity  in 
this  country.  Certainly,  looking  at  these 
pleadings,  there  does  not  appear  to  me 
to  be  any  ambiguity  at  all,  but  that  the 
whole  transaction  arose  fVom  acts  done  in 
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the  ezeroise  of  rights  of  sorereigntj, 
claimed  to  be  vested  io  those  who  were 
the  actors.  The  commencement  of  the 
bill,  the  foundation  of  the  whole  trans- 
action, in  my  mind,  snfficientlj  shows 
that. 

There  are,  in  point  of  fact,  but  two 
passages  which  seem  to  me  to  be  necessary 
to  be  adverted  to  for  the  purpose  of  show- 
ing the  authority  under  which  the  acts 
complained  of  are  alleged  to  have  taken 
place.    The  bill  states : — 

*'That  pendiDg  the  aforesaid  revolationary 
morement,  and  before  the  same  could  be  sab- 
daed,  a  decree  of  the  OermaDic  Diet  of  Con- 
federation  was  made  or  passed,  bearing  date 
the  2ad  of  September,  1830,  whereby  your 
orator's  brother,  Witliam,  Duke  of  Brunswick, 
was  inriled  to  take  upon  himself  provisionally 
the  government  of  the  said  Duchy,  and  the 
Diet  left  it  to  the  legitimate  agnati  off  your 
orator  to  proTide  for  the  future  government  of 
the  said  Duchy/' 

That,  at  least,  was  an  act  of  sovereign 
state ;  it  was  by  virtue  of  a  decree  of  the 
GFermanio  Diet.  Whether  the  constitution 
of  Germany  authorised  it  or  not,  is  a  qoes- 
tion  we  have  no  power  to  interfere  with, 
or  to  inquire  into.  There  is  no  allegation 
that,  according  to  the  constitution  of 
Germany,  it  was  not  a  legal  act;  but 
there  is  upon  the  face  of  the  bill,  that 
which  is  tne  foundation  of  all,  namely, 
the  decree  of  the  Germanic  Diet,  depriv- 
ing the  plaintid'  of  the  sovereigntyof  the 
Duchy,  and  appointing  his  brother  William 
to  take  his  place,  and  that  the  Diet  left  it 
to  the  legitimate  agnaU  to  provido  for  the 
future  government  of  that  Duchy. 

Then  the  bill  alleges— 

**  That  his  late  Majesty,  King  WiUiam  the 
FMirth,  as  King  of  Htuiover,  was  a  member  off 
the  said  Germanic  Diet  of  Conffederation,  and 
that  his  said  late  Majesty,  as  such  King  off 
Hanover,  or  the  Duke  of  Cambridge,  as  his 
Viceroy  or  proxy,  voted  in  support  of  the  said 
decree." 

Then  comes  the  instrument  under  which 
the  defendant,  or  his  predecessor,  the 
Duke  of  Cambridge,  acted.  That  is  stated 
upon  the  face  of  the  bill ;  it  is  part  of  the 
statement,  and  when  yon  come  to  consider 
ity  I  do  not  apprehend  there  can  be  a  doubt 
upon  the  face  of  that  instrument — which 
is  the  foundation  upon  which  all  those 
transactions  have  taken  place— that  it  does 
allege  that  those  acts  are  acts  of  persons 
claiming  to  have  the  right  so  to  act  by 
virtue  of  their  sovereign  authority.  It  is 
stated  to  have  been  made  between  bis  late 
Majesty,  King  WiUiam  the  Fourth,  and 
Wuliam,  Duke  of  Brunswick.  The  bill 
states  it ; — 

'•  We,  WUHam  the  Fourth,  by  the  grace  of 
God,  King  of  the  United  Kingdom  of  Great 


Britain  and  Ireland,  and  off  Hanover,  Duke  off 
Brunswick  and  of  Luneburg,  and  We,  WilUam, 
by  the  grace  of  God,  Duke  off  Brunswick  and 
off  LuuMurg,  make  known,''  &c., 

then  it  states— 

"  moved  by  the  interests  off  our  house,  whose 
well-being  is  confided  to  us."  &c., "  have  thou^t 
it  necessary  to  consider  what  measures  the  m- 
terestt  (rightly  understood)  of  His  Highness, 
Charles,  Duke  off  Brunswick,  the  preservation 
of  the  fortune  now  in  his  hands,"  &c. ;  *'  and 
whereas  after  the  dissolution  of  the  German 
empire,  the  powers  of  supreme  guardianship 
over  the  princes  of  the  empire,  which  up  to  that 
period  had  appertained  to  the  Emperor,  devolved 
to  the  heads  off  sovereign  states." 

Your  Lordships  will  observe  that  they 
say  the  duty  had  devolved  upon  them, 
and  tbey  state  how  it  devolved  upon  them, 
that  right  which  had  originally  belonged 
to  the  Bmperor  of  Oermamf,  had  now  de- 
volved to  them  as  the  heads  of  foreign 
states.  As  such  heads  of  foreign  states, 
and  by  virtue  of  the  law  and  constitution 
to  which  they  refer,  they  are  authorised  to 
give  directions  for  the  appointment  of  a 
guardian,  not  as  individuals,  but  as  the 
heads  of  sovereign  states,  who,  by  the  de- 
cree of  the  (Germanic  Diet,  had  previously 
deprived  the  appellant  of  his  sovereign 
authority,  wbicn,  taken  from  him,  they 
had  conferred  upon  his  brother. 

All  the  allegations  of  this  bill  follow 
from  that  act.  The  Duke  of  Oambridae  is, 
under  the  authority  of  a  decree  of  WUliam 
the  Fourth,  Kins  of  Hanover,  and  of  the 
reigning  Duke  of  Brunevnck,  appointed  to 
be  the  acting  guardian  of  this  deposed 
sovereign,  and  in  that  character  it  is 
alleged  that  he  received  certain  sums  of 
money;  and  that  at  a  subsequent  period 
when  the  Duke  of  Ownberland  became 
King  of  Hanoper,  that  duty  devolved  upon 
him,  and  the  Duke  of  Cambridge  then 
accounted  to  him,  as  the  then  guardian  of 
the  deposed  severely,  and  in  that  cha- 
raotor,  from  the  beginning  to  the  end  of 
the  bill,  that  property  alleged  to  have 
come  into  the  hands  of  the  defendant,  is 
stated  to  have  been  received  by  him  under 
the  authority  of  that  appointment  to  which 
I  have  referred. 

It  is  true,  the  bill  states  that  the  instru- 
ment was  contrary  to  the  laws  of  Hanover 
and  Brunswick,  but,  notwithstanding  that 
it  is  so  stated,  still  if  it  is  a  sovereign  act, 
then,  whether  it  be  according  to  law  or 
not  according  to  law,  we  cannot  inquire 
into  it.  If  it  were  a  private  transaction, 
as  in  some  of  the  instances  referred  to  in 
the  argument  was  the.  case,  then  the  law 
upon  which  the  rights  of  individuals  may 
depend,  might  have  been  a  matter  of  fact 
to  be  inquired  into,  and  for  the  Court  to 
adjudicate  upon,  not  as  a  matter  of  law, 
but  as  a  matter  of  fact.    But,  as  I  stated 
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woald  have  been  neoessaiy  where  two 
foreign  princes  come  to  the  Ooorts  of  thia 
country  respecting  a  matter  transacted 
abi'oad,  to  have  disclosed  saoh  a  case  as 
wonld  have  shown  clearly  that  it  was  upon 
a  private  matter,  and  that  they  were 
acting  as  private  individuals,  so  as  to  give 
the  Courts  in  this  country  jurisdiction. 

I  will  not  argue  the  question  as  to  how 
far  one  sovereign  might  sue  another  in 
respect  of  any  matter  not  a  matter  of 
state ;  it  is  unnecessary,  for  that  is  not 
the  case  here.  K  that  had  been  the  case, 
it  might  have  been  fit  for  us  to  discuss 
the  point.  It  is  not  the  case,  however, 
and  I  agree  with  my  noble  and  learned 
friend  (Lord  Lyndhurst),  that  that  not 
being  the  case  here,  there  is  no  occasion 
to  say,  one  way  or  the  other,  how  we 
should  deal  with  such  a  case  if  it  were  to 
arise.  This  is  quite  clear,  that,  at  all 
events,  it  ought  to  have  been  shown  that 
there  were  private  transactions  in  order 
to  make  it  possible  that  the  Court  oonld 
have  jurisdiction.  But,  on  the  contrary, 
it  is  clear  that  these  are  acts  between  the 
parties  in  their  sovereign  capacities ;  they 
are  clearly  matters  of  state  upon  whion 
the  question  arises.  It  is  not  at  all 
necessary  to  say  that,  supposing  a  foreini 
sovereign,  being  also  a  naturalised  sub- 
ject  in  this  country,  had  a  landed  estate 
m  this  country,  and  entered  into  any 
transactions  respecting  it,  as  a  contract  of 
sale  or  mortgage ;  it  is  not  necessary  to 
say  that  a  Court  of  Equity  in  this  coun- 
try might  not  compel  him  specificallv  to 
perform  his  contract  That  question  does 
not  arise  here ;  there  is  nothing  like  it ; 
and  I  do  not  say  that  the  Courts  hero 
would  not  have  jurisdiction  in  that  case, 
as  in  cases  of  all  other  parties,  subject  to 
their  jurisdiction.  But  this  is  a  case  of  a 
foreign  severely,  doing  an  act  assumed  to 
be  in  his  capacity  of  sovereign,  he  assum- 
ing that  he  has  a  ri^ht  to  do  that  act,  which 
assumption  is  denied  by  the  other  party. 
Although  these  are  matters  of  state  that 
are  in  controversy  between  the  parties,  the 
bill,  instead  of  setting  forth— what  ought 
to  have  been  done  clearly— that  they  were 

Srivate  transactions  subject  to  the  juris- 
iction  of  the  Courts  in  this  countrv,  sets 
forth  the  very  reverse,  and  thereby,  in 


at  the  beginning,  if  it  be  a  matter  of 
sovereign  authority,  we  cannot  try  the 
fact  whether  it  be  right  or  wronff.  The 
allegation  that  it  is  contrary  to  the  laws 
of  Hanover,  taken  in  conjunction  with  the 
allegation  of  the  authority  under  which 
the  defendant  had  acted,  must  be  conceded 
to  be  an  allegation,  not  that  it  was  con- 
ti'ary  to  the  existing  laws  as  regulating 
the  right  of  individuals,  but  that  it  was 
contrary  to  the  laws  and  duties  and  rights 
and  powers  of  the  sovereign  exercising 
sovereign  authority.  If  that  be  so,  it  does 
not  require  another  observation,  because  it 
has  not  been  doubted,  to  show  that  no 
Court  in  this  country  can  entertain  ques- 
tions to  bring  sovereigns  to  account  for 
their  acts  done  in  their  sovereign  capaci- 
ties abroad. 

For  these  reasons  it  does  appear  to 
me,  that  as  the  bill  fails  in  stating  facts 
bringing  the  case  within  the  cognizance 
of  the  Courts  of  Equity  in  this  country, 
the  demurrer,  which  assumes  all  the  facts 
to  be  correct  as  stated,  was  very  properly 
nllowed  by  the  Master  of  the  BoUs.  I 
move,  therefore,  that  your  Lordships  do 
affirm  his  judgment. 

Lord  Lyndhokst  :  I  am  entirely  of  the 
same  opinion.  Nono  of  the  acts  stated 
apon  the  face  of  this  bill  was  done  in  this 
country,  nor,  as  it  appears  to  me,  by  the 
defendant  in  his  character  of  a  subiect  of 
this  country.  They  wore  all  done  abroad ; 
and  admitting  that  circumstances  may 
exist  in  which  a  foreign  sovereign  may  be 
sued  in  this  country  for  acts  done  abroad — 
about  which  I  say  nothing,  because  it  is 
not  necessary  to  decide  such  a  question 
upon  the  present  occasion — there  are  no 
such  facts  stated  upon  the  face  of  this  bill 
as  to  justify  us  in  entertaining  a  suit  of  this 
description.  It  must  be  a  very  particular 
case  indeed,  even  if  any  such  case  could 
exist,  that  would  justify  us  in  interfering 
with  a  foreign  sovereign  in  our  Courts. 
Ko  such  case  appears  to  me  to  be  stated 
on  the  face  of  this  bill,  but  as  it  seems  to 
me,  upon  the  proper  construction  of  this 
instrument,  directly  the  contrary  appears. 
Without,  therefore,  further  entering  into 
the  consideration  of  this  question,  I  am  of 
opinion  that  the  judgment  of  the  Master 
of  the  BoUs  must  be  afiirmed. 

Lord  BfiouGHAM :  I  entirely  agree  with 
both  ray  noble  and  learned  friends  upon 
this  subject.  I  had  no  doubt  whatever 
upon  it  in  the  course  of  the  argument.' 
Tnc  moment  you  come  to  look  at  the  fact« 
disclosed  in  this  bill,  which  the  demurrer 
admits — for  the  arg)iment*s  sake  at  least 
admits — and  denies  the  equitable  juris- 
diction and  relief  sought;  the  moment 
you  see  those  facts,  it  is  clear  in  every 
way  that  it  is  not  a  case  for  the  inter-  i 
fereuce  of  a  Court  of  Equity  here.    It 


my  opinion,  excludes  the  jurisdiction. 

1  nave,  therefore,  no  hesitation  what- 
ever in  a^eeing  with  my  noble  and 
learned  friends  that  the  Master  of  the 
BoUs  has  come  to  a  perfectly  right  deci- 
sion, ably  supported  by  him  in  a  very 
elaborate  argument,  ana  that  his  decision 
ought  to  be  affirmed,  with  oosts. 

Lord  Campbell:  I  am  of  the  same 
opinion.  In  the  first  place,  it  seems  to  me 
that  there  is  no  fffound  at  all  for  cob- 
tending  that  this  is  res  jncUeaia.    When 
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the  matter  oame  before  Lord  Lyndhur»t, 
he  did  quite  right  in  refxising  to  quash 
the  letter  missive.  What  appeared  before 
that  noble  and  learned  judge  P  Why, 
that  there  was  a  bill  filed  against  His 
Royal  Highness  "  Ernest  Augustus,  Duke 
of  Cumherland  and  Teviotaale  in  Great 
Britain,  and  Earl  of  Armagh  in  Ireland, 
King  of  Hanover**;  and  that  a  letter 
missiye,  according  to  the  common  pro- 
ceeding of  the  Court  where  a  peer  is  sued, 
had  issued.  Then  an  application  was 
made  to  his  Lordship  to  (juash  that  letter 
miBslTe.Ca)  I  am  of  opinion  that  he  did 
quite  right  in  revising  the  application, 
because  peradventure  the  bill  might  have 
disclosed  matters  that  would  have  shown 
that  the  Duke  of  Cumherland  was  liable 
to  be  sued  in  the  Court  of  Chancery.  If 
he  had  been  a  trustee  of  a  marriage 
settlement,  while  he  resided  within  this 
realm,  and  had  become  liable,  in  the  exe- 
oution  of  the  trust  which  he  had  under- 
taken, and  which  he  was  not  properly 
eoMcnting,  I  am  by  no  means  prepared  to 
say  that  the  Court  of  Chancery  would  not 
hare  had  jurisdiction  over  him.  There- 
fore, inasmuch  as  it  was  possible  that  he 
might  have  been  properly  sued  in  die 
Court  of  Chancery,  the  letter  missive  was 
not  at  all  irregular. 

But  when  we  come  to  look  at  the  bill 
itself,  and  the  cause  of  suit  that  is  therein 
disclosed,  I  have  no  doubt  that  the  de- 
murrer is  proper.  You  cannot  say  thaii  a 
defendant,  after  appearing,  cannot  demur 
to  a  bill  if  it  does  not  disclose  luiy  cause 
of  suit  over  which  a  Court  of  Equity  has 
jurisdiction.  Well,  then,  is  it  not  quite 
clear  that  this  bill  does  not  disclose  any 
matter  over  which  the  Court  of  Chancery 
has  jurisdiction  P 

I  think  the  learned  gentlemen  who  have 
argued  this  case,  with  very  great  ability, 
were  rather  sanguine  in  almost  assuming 
it  as  a  postulate  that  the  Duke  of  Gam- 
bridge  miffht  have  been  sued  for  this 
matter.  1  have  most  serious  doubts  upon 
that  point,  because  even  if  he  had  been 
sued,  it  would  equally  have  been  a  matter 
of  state ;  the  same  questions  would  have 
been  submitted  to  the  Court  of  Chancery, 
namely.  Whether  the  Sang  of  EngUmd  as 
King  of  Hcmover,  and  WuUam^  Duke  of 
Brunewieh,  acting  as  sovereignB,  had  juris- 


(a)  See  above,  p.  S6. 


diction  to  do  the  acts  which  are  impeached 
by  this  billP  The  inclination  of  my 
opinion  certainly  is,  that  the  Duke  of 
damhridge  could  not  have  been  sued  in  a 
Court  of  Equity  in  respect  of  what  he  had 
done  under  this  instrument.  But  when 
we  find  that  the  party  sued  is  a  sovereign 
prince,  that  he  is  Kin^  of  Hanover,  and 
an  independent  sovereign,  then,  at  all 
events,  it  becomes  indispensably  necessary 
that  the  bill  by  which  he  is  sued  in  an 
English  Court  of  Equity  should  disclose 
matters  over  which  that  Court  has  juris- 
diction. 

It  has  been  clearly  stated  by  mj  noble 
and  learned  friends  that  the  question  that 
is  raised  here  is  as  to  the  validity  of  an 
act  of  sovereignty,  because  the  bill  would 
have  been  nothing  without  that  allegation 
that  the  instrument  was  absolutely  null 
and  of  no  efieot.  But  that  instrument 
clearly  professes  to  be  made  in  the  exer- 
cise of  powers  which  those  who  were 
parties  to  it  have  as  sovereigns,  and  the 
question  of  its  validity  must  depend  upoti 
whether  they  have  the  power  to  do  those 
acts  of  sovereignty  which  they  profess  to 
do.  I  am  quite  clear,  therefore,  that  this 
is  a  matter  over  which  the  Court  of 
Chancery  has  no  jurisdiction,  and  that  the 
demurrer  was  properly  allowed. 

I  have  the  most  smcere  deference  for 
the  Court  of  Chancery  acting  within  its 
jurisdiction.  I  believe  there  never  was  a 
tribunal  established  in  any  country  which 
is  more  entitled  to  respect ;  but  still  there 
are  limits  to  its  jurisdiction,  it  cannot  do 
everything.  The  Lord  Chancellor,  I  pre- 
sume, would  not  grant  an  injunction 
against  the  French  Republic  marching  an 
army  across  the  Rhine  or  the  Alps.  The 
Court  of  Chancery  must  be  kept  within  its 
jurisdiction,  and  then  I  am  sure  it  confers 
Uie  highest  benefits  upon  the  community. 
I  thii&  it  was  by  this  bill  called  upon  to 
exceed  its  jurisdiction,  and  that  the  Master 
of  the  Bolls  was  acting  in  conf(»*mity  to 
Uie  just  principles  of  the  law  of  this 
country  in  ordering  the  bill  to  be  dis- 
missed. 

It  was  ordered  that  the  appeal  be  dis- 
missed, and  the  decree  complained  of  be 
affirmed,  with  costs. 

Matbrials  made  USB  OF.— The  report  of 
the  above  case  is  taken  fh)m  6  Beav.  1, 
and  2  H.  L.  1. 
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THE  SUSSEX  PEERAGE  CLAIM. 


Decision  of  the  Committee  for  Pbivileges  on  July  9, 1844,  as  to  tbe 
claim  to  the  dukedom  of  sussex  and  the  effect  of  the  royal 
Marriage  Act  (12  Geo.  3.  c.  11.).  (Reported  in  11  CL  &  F.  85  and 
8  Jur.  793.) 

On  the  death  of  the  Duke  of  Sossex,  fifth  son  of  George  the  Third,  Augustas  Frederick  d^Este 
presented  a  petition  to  the  Crown  claiming  tbe  honours  of  the  late  Duke  as  the  issue  of  a  marriage 
contracted  at  Rome  in  the  year  1793,  between  tbe  late  Duke,  then  Prince  Augustus  Frederick,  a 
minor,  and  the  Lady  Augusta  Murray,  according  to  the  rites  of  the  Church  of  England,  but  with- 
out the  previous  consent  of  the  reigning  Sovereign.  The  Crown  referred  the  question  to  the 
House  of  Lords,  and  tbe  House  to  the  Committee  for  Privileges. 

Held  by  Lords  Lyndhurst,  L.C.,  Brougham,  Denman,  L.C.J.,  Cottenham,  Campbell,  and 
Langdale,  M.R.,  in  the  Committee  for  Privileges — 

1.  Royal  Marriage  Act,  —  Marriage  contracted  abroad. 

That  12  Geo.  3.  c.  11. — which  provides  that  no  person  therein  named  *'  shall  be  capable  of  con- 
tracting matrimony  without  the  previous  consent  of  his  Majesty,  his  heirs  or  suceessora, 
signified  under  the  Great  Seal  and  declared  in  Council,"  and  that  every  such  marriage 
without  such  consent  first  had  and  obtained  *'  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever  " — applies  to  marriages  celebrated  abroad. 

2.  Evidence. — Declarations  of  deceased  Persons :  Declaration  against  interest. — Foreign  Law, 
—  Witness  peritus  virtute  officii. 

On  a  question  as  to  the  validity  of  a  marriage,  an  entry  of  the  marriage  made  by  one  of 
the  parties  in  a  Prayer-book  is  admissible  as  a  declaration  by  one  of  the  parties 
that  there  was  a  marriage,  though  not  admissible  to  prove  the  marriage. 

A  solemn  declaration  of  the  fact  of  his  marriage  and  of  the  legitimacy  of  his  son,  made  in 
a  will  by  one  of  the  parties  after  proceedings  had  been  taken  to  annul  the  marriage,  is 
inadmissible,  as  having  been  made  post  litem  motam, 

A  declaration  by  a  deceased  clergyman  that  he  performed  the  marriage  under  circumstances 
rendering  him  liable  to  a  criminal  prosecution  is  not  admissible  as  a  declaration  against 
his  interest,  such  interest  not  being  of  a  pecuniary  nature.  {Standen  y.  Standen  dis- 
approved.) 

A  Roman  Catholic  bishop  exercising  jurisdiction  in  England  is  admissible  as  a  witness  to 
prove  the  matrimonial  law  of  Rome  in  the  year  1793,  being  peritus  virtute  officii, 
A  Jesuit  priest  having  received  a  similar  training  is  not  admissible.  (^Beg,  v.  Dent  (a) 
disapproved.) 

(a)  1  C.  &  K.  97. 


The  Duke  of  Stissw,  fifth  son  of  George  \  at  length  in  the  Case  presented  on  behalf 
the  Third,  having  died  on  April  21,  1843,  of  the  petitioner  to  the  Committee  for 
shortly  afterwards  Augustus  Frederick  Privileges. 
d'Este  presented  a  petition  to  the  Crown 


claiming  the  dignities  of  Baron  otArklow, 
Earl  of  Inverness t  and  Duke  of  Sussex,  as 


Narrative, 
His  late  Royal  Highness,  the  Duke  of  Sus- 


the  lawful  issue  of  a  marriage  contracted  gex,  then  Prince  Augustus,  was  sent  abroad  in 
at  Rome  in  the  year  1793  between  the  ,  the  year  1786,  at  the  age  of  thirteen,  to  Got- 
deceased  Duke,  then  Prince  Augustus  :  tingen,  for  his  education,  and  he  continued  on 
Frederick,  a  minor,  and  the  Lady  Attgusta  ,  the  continent  from  that  time  until  the  month  of 
3f urrai/,  daughter  of  the  Earl  of  i)unmor6,  ,  September  in  the  year  1793,  without  visiting 
acoordmg  to  the  rites  of  the  Church  of  England,  the  marriage  havinj^  taken  place  at 
England,  but  without  the  consent  of  the  ;  ^^^^  >°  **>«  month  of  April  immediately  pre- 
roigning  sovereign,   as  required   by  the    ceding. 


Royal  Marriage  Act  12  Geo.  3.  o.  11.    The 
facts  relating  to  the  marriage(a)  are  stated 

(a)  See  also  the  privately  printed  ''Papers 
elucidating  the  claims  and  explaining  the  pro- 
ceedings m  Chancery  of  Sir  Augustus  d'Este, 


In  the  latter  part  of  the  year    179S,    the 
Prince,  who  was  then  travelling  for  his  health, 

1832,''  which  contain  an  opinion  by  Dr. 
Lushington  favourable  to  the  validity  of  the 
marriage. 
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went  to  Borne,  where  he  was  for  the  first  time 
introduced  to  the  claimant's  mother,  then  Lady 
Augusta  Murraj,  who,  with  hex  sister,  the  Ladj 
Vii^ginia  Moiraj,  and  her  mother,  the  Countess 
of  Dunmore,  arrived  there  in  the  course  of  that 
autumn,  and  were  at  this  time  residing  at  the 
Hotel  Sarmiento,  which  was  not  far  distant 
from  the  residence  of  the  Prince. 

Shortly  after  their  acquaintance  the  Prince 
began  to  pay  the  claimant's  mother  particular 
attention,  and  a  correspondence  ensued  between 
them,  which  led  to  the  growth  of  an  honourable 
and  very  powerful  attachment  on  the  part  of 
the  Prince  in  the  first  instance,  and  which  in  a 
short  time  became  mutual. 

A  part  of  this  correspondence,  together  with 
the  journals  kept  by  each  of  the  parties  for 
some  time,  came  into  the  claimant's  possession 
upon  the  death  of  his  mother,  and  these  docu- 
ments will  be  found  faithfully  to  delineate  the 
nature  and  course  of  that  attachment,  and  the 
genuine  motives  which  led  to  the  marriage. 

After  some  weeks  had  passed,  during  which 
the  parties  met  in  society  and  corresponded 
daily,  the  Prince  made  proposals  of  marriage 
to  Uie  claimant's  mother,  which  were  for  some 
time  rejected  ;  but  urgent  importunity,  and  the 
strong  and  often-repeated  declarations  of  the 
most  ardent  affection,  at  length  prevailed,  and 
the  proposal  was  accepted. 

This  IS  mentioned  by  the  Prince  in  his  letter 
to  the  then  Mr.,  and  afterwards  Lord,  Erskine, 
dated  89th  January  1798,  of  which  the  follow- 
ing is  an  extract: — 

•*  After  four  months'  intimacy,  by  which  I 
got  more  particularly  acquainted  with  all  her 
endearing  qualities,  I  oflbred  her  my  hand,  un- 
known to  her  family,  being  certain  beforehand 
of  the  objections  Lady  Dunmore  would  have 
made  me  had  she  been  informed  of  my  inten- 
tions. 

The  candour  and  generosity  my  wife  showed 
on  this  occasion,  by  refusing  the  proposal,  and 
showing  me  the  personal  diradvantages  I  should 
draw  upon  myself,  instead  of  checking  my 
endeavours,  served  only  to  add  new  ftiel  to  a 
passion  which  already  no  earthly  power  could 
evermore  haTO  extinguished." 

On  the  21st  of  March  a  solemn  contract  of 
marriage  was  entered  into  between  the  parties 
in  the  following  form:  — 

"  As  this  paper  is  to  contain  the  mutual  pro- 
mise of  marriage  between  Augustus  Frederick 
and  Augusta  Murray,  our  mutual  names  must 
be  put  here  by  us  both,  and  kept  in  my  posses- 
sion ;  it  is  a  promise  neither  of  us  can  break, 
and  is  made  before  Grod  our  Creator  and  all- 
merciful  Father. 

"  On  my  knees  before  God  our  Creator,  I, 
Augustus  Frederick,  promise  thee,  Augusta 
Murray,  and  swear  upon  the  Bible,  as  1  hope 
for  salvation  in  the  world  to  come,  that  I  will 
take  thee,  Augusta  Murray,  for  my  wite ;  for 
better  for  worse ;  for  richer  for  poorer ;  in  sick- 
ness and  in  health ;  to  love  and  to  cherish  till 
death  us  do  part ;  to  love  but  thee  only,  and 
none  other ;  and  may  God  forget  me  if  I  ever 
foTffet  thee.  The  Lord's  Kame  be  praised  I 
So  bless  me !  So  bless  us,  O  God  I  And  with 
my  handwriting  do  I,  Augustus  Frederick,  this 


sign,  March}  the  21st,  1798,  at  Borne,  and  put 
my  seal  to  it,  and  my  name. 

(L.S.)    "AuocBTUs  Frbdbriok. 

(Completed  at  Bome,  April  4th,  1793.)" 

"  March  21st,  1793,  Bome. 
"On  my  knees  before  God  my  Creator,  I, 
Augusta  Murray,  promise  and  swear  upon  the 
Bible,  as  I  hope  tor  salvation  in  the  world  to 
come,  to  take  thee,  Augustus  Frederick,  for  my 
husband  ;  for  better  for  worse  ;  for  richer  for 
p(X)rer ;  in  sickness  and  in  health  ;  to  love  and 
to  cherish  till  death  us  do  part.  So  bless  my 
God,  and  sign  this, 

"Augusta  Mubbat." 

The  word*)  **  Completed  at  Bome,  April  4th 
1793,"  appear  to  have  been  subsequently  added 
and  are  in  the  Prince's  handwriting. 

After  setting  forth  extracts  from  letters 
which  passed  between  the  Prince  and 
Lady  Augusta  Murray  dated  March  25th 
and  26th,  and  extracts  from  the  journal  of 
the  claimant's  mother  of  the  same  date, 
the  Case  proceeded — 

After  the  parties  had  resolved  to  marry,  and 
the  Prince  proceeded  to  carry  that  intention  into 
effect,  he  learnt  (as  the  fact  is)  that  the  law  of 
Bome  neither  contemplates  nor  makes  any  pro- 
vision for  the  marriage  of  persons  profcbsing 
the  Protestant  religion,  and  that  a  priest  of  the 
Church  of  Bome  could  not,  according  to  the 
laws  of  that  Church,  assist  in  the  marriage  of 
Protestants;  and,  in  consequence,  his  Boyal 
Highness  made  great  exertions  to  discover 
some  Protestant  clergyman  who  would  perform 
the  ceremony  with  secrecy ;  but  all  the  en- 
deavours and  inquiries  made  by  the  Prince  and 
the  claimant's  mother,  under  his  directions,  for 
this  purpose,  proved  ineffectual;  and  a  strict 
search  in  the  American  (Armenian)  and  foreign 
seminaries  at  Bome,  and  repeated  applications 
made  at  Leghorn  and  other  neighbouring  places, 
met  with  no  better  success,  in  this  difficulty 
the  Prince  at  length  determined  to  confide  his 
secret  to  the  Beverend  William  Chinn,  a  Pro- 
testant clergyman  of  the  Church  of  England  in 
full  orders  who  was  then  resident  at  Bome,  and 
to  whom  he  had  hitherto  forborne  to  apply 
because  he  had  been  for  some  time  personally 
known  to  him,  and  the  Prince  had  anticipated 
the  being  able  to  procure  someone  to  whom  he 
was  a  stranger. 

The  Case  then  set  out  extracts  from 
letters  showing  the  anxiety  of  the  parties 
on  the  subject,  and  their  views  respecting 
the  marriage  ultimately  solemnized. 

No  other  clergyman  having  been  fouud,  the 
Prince  at  length  made  his  contemplated  applica- 
tion to  Mr.  Guun  on  the  2nd  of  April. 

Mr.  Gunn,  who  foresaw  that  the  Pnnce  by 
the  proposed  marriage  would  incur  the  dis- 
pleasure of  his  Majesty,  used  every  argument  to 
dissuade  him  from  the  step  he  was  desirous  of 
taking,  but  without  success ;  and,  finding  the 
Prince  could  not  be  induced  to  relinquish  the 
marriage,  Mr.  Gunn,  at  the  hasard  of  oflendii^ 
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Uis  Koyal  Highue8s,  refused  to  render  his  ansist- 
ance,  aiid  the  parties  hegan  to  despair  of  hin 
heing  able  to  induce  him  to  many  them  unless 
they  could  take  him  by  surprise,  and  overcome 
his  scruples  by  unexpected  importunity. 

Two  days  afterwards  (on  the  4th  day  of 
April),  Mr.  Gunn  was  requested,  by  a  note,  to 
call  upon  the  claimant's  mother  at  the  Hotel 
Sarmiento,  having  no  reason  to  anticipate  seeing 
the  Prince,  or  the  object  with  which  he  was 
invited  ;  but,  soon  after  his  arrival,  the  Prince 
joined  them,  a  tl,  by  united  entreaties  of  the 
most  urgent  kind,  he  was  induced  to  perform 
the  ceremony  on  the  spot,  having  received  from 
the  Prince  and  the  lady  the  most  solenm  assur- 
ances that  they  would  not  divulge  his  name. 
The  mkrriage  was  performed  according  to  the 
English  liturgy,  and,  as  before  stated,  was  con- 
ducted with  perfect  secrecy,  no  other  parties 
being  present  but  the  Prince,  the  claimant's 
mother,  and  the  Be  v.  William  Gunn. 

The  Case  further  set  out  declarations 
made  by  the  Dake  of  SiMsex  and  the 
claimant's  mother  as  to  the  fact  of  the 
marriage,  including  an  extract  from  a 
holograph  will,  dated  September  18tb, 
1797,  and  executed  by  the  Duke  of  Susiex, 
in  the  presence  of  three  witnesses. 

"  I  think  it  requisite  and  just  for  me  to  de« 
clare  in  this  my  last  will  that  I  was  solemnly 
and  duly  married  to  Lady  Augusta  Murray 
(second  daughter  of  the  Earl  of  Dunmore)  on 
the  4th  day  of  April  1793,  at  the  city  of  Rome, 
and  in  the  inn  commonly  known  by  the  name 
of  Sarmiento,  where  my  aforesaid  wife  then 
resided  with  her  mother  Lady  Dunmore,  and 
her  sister  Lady  Virginia  Murray;  and  also, 
for  greater  security,  and  not  from  an  apprehen- 
sion of  the  first  being  insufficient,  I  again  per- 
formed the  ceremony  of  marriage  with  my  said 
wife  at  the  parish  church  of  St,  Greorge,  Hano- 
ver Square,  in  the  county  of  Middlesex,  by 
banns  published  in  the  said  church  on  the 
5th  day  of  December  1793  ;  and  that  notwith- 
standing a  decree  has  since  passed  the  0>urt  of 
Doctors*  Commons  to  declare  my  marriage 
unlawful  and  void,  yet  I  feel  myself  not  less 
bound  by  every  obligation  of  law,  conscience, 
and  honour,  to  consider  her  as  my  lawful  and 
undoubted  wife  in  every  respect,  as  if  that  de- 
cree had  never  taken  place,  and  that  I  shall 
always  consider  and  ever  shall  acknowledge  our 
son  Augustus  Frederick,  who  was  bom  after 
both  these  marriages,  as  my  true,  legitimate, 
and  lawful  son." 

There  was  also  set  out  an  entry  made  in 
a  prayer  book  belonging  to  the  claimant's 
mother  in  her  handwriting : 

"  The  praver  book  by  which  I  was  married  at 
Rome  to  Prmce  Augustus  Frederick  on  the  4th 
day  of  April  1793,  by  the  Rev.  Mr. ." 

also,  the  extract  from  the  letter  of  the 
Prince  to  Lord  Ershme  set  out  above. 

It  was  further  stated  that  the  parties 
haying  returned  to  England,  a  second  mar- 
riage  was  solemnised  between  them  after 
the  publication  of  banns  at  St.  Gheorge*s, 
Hanover  Square,  on  the  5th  of  Deoember 


1793, (a)  and  that  the  claimant  was  bom  on 
the  13th  of  January  1794,  at  16,  Lower 

(a)  An  examination  as  to  the  facts  of  the 
marriage  was  held  before  the  Privy  Council. 
Lord  Eldon,  then  Sir  John  Scott,  who  as  Attor- 
ney-General appeared  for  the  Crown,  has  left 
the  following  account  of  the  proceedings  : — 
*'  After  the  Duke  of  Sussex  had  married  Lady 
Augusta  Murray,  which  marriage  was  in  law 
void  because  the  King  had  not  consented  to  it, 
the  whole  transaction  was  examined  into  before 
the  Privy  Council,  llie  lady's  mother  waa 
much  questioned  by  Lord  Thurlow,  with  a  view 
to  proving  that,  her  daughter  being  much 
older  than  the  Duke,  the  young  man  had  been 
taken  in ;  she  could  not,  however,  recollect 
what  her  daughter's  age  was.  It  seemed  singular 
that  banns  should  be  published  where  one  of 
the  parties  was  of  the  royal  funily,  and  that  the 
clergyman  publishing  the  banns  should  not  be 
struck  upon  the  reading  of  the  name ;  it  appeared, 
however,  that  in  the  parish  there  were  several  of 
the  name  (I  think  Augustus  Frederick)  by 
which  he  was  culled  in  the  pubUcation.  Then 
great  blame  was  imputed  to  the  rector  for  pub- 
lishing the  banns  without  inquiry  as  to  residence 
in  the  parish ;  so  it  was  proposed  to  call  upon 
the  clergy  of  St.  George's,  Hanover  Square,  to 
account  for  the  marriage  having  taken  place  by 
banns  without  the  proper  residence  of  the  parties 
in  the  parish,  and  without  their  knowing  the 
parties.  The  rector  first  appeared ;  he  said  he 
had  two  most  respectable  curates,  and  he  had 
always  most  solemnly  informed  them  not  to 
marry  parties  without  inquiry  about  their  resi- 
dence. The  curates  were  then  examined,  and 
they  said  theirs  was  a  most  respectable  parish 
clerk,  who  wore  a  gown,  and  they  had  always 
most  solemnly  given  a  like  injunction  to  him. 
The  clerk  was  then  called,  and  he  declared  that 
no  man  in  the  parish  had  a  more  excellent  and 
careful  wife  than  he  had,  and  that  he  daily  gave 
her  the  like  injunction.  She  then  made  her  ap- 
pearance, and  said  she  must  sometimes  be  about 
her  own  and  not  parish  business ;  but  that  she 
had  two  female  servants  as  discreet  as  any  in  the 
parish,  and  she  bad  always  given  them  a  like 
solemn  injimction  when  anybody  brought  a 
paper  about  publication  of  banns  in  her  and  her 
husband's  absence  to  make  proper  inquiriee 
about  the  parties*  residence.  All  this  put 
Lord  Thurlow  out  of  humour,  and  he  then  said 
to  me  angrily:  *Su*,  why  have  you  not  prose- 
cuted, under  the  Act  of  Parliament,  ali  the 
parties  oonoemed  in  this  abominable  marriage  ?  ' 
To  which  I  answered,  that  it  was  a  very  diffi- 
cult business  to  prosecute — ^that  the  Act,  it  was 
understood,  had  been  drawn  by  Lord  Mansfield, 
Mr.  Attorney-General  Thurlow,  and  Mr. 
Solicitor-General  Wedderbume,  and  unluckily 
they  had  made  all  parties  present  at  the  marriage 
guilty  of  felony"  (liable  to  the  penalties  of  a 
PwBmunirc) ;  "  and,  as  nobody  could  prove 
the  marriage  except  a  person  present,  there 
could  be  no  prosecution,  because  no  person 
present  could  be  compelled  to  be  a  witness.'-^ 
This  put  an  end  to  the  mattter.  Afterwards 
there  was  a  suit  in  the  Commons,  and  the 
marriage  was  there  declared  void." — ^Twiss'a 
<«  Life  of  Lord  Bldon,"  vol.  I.  p.  884. 
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Berkeley  street,  the  house  of  Lord  Don- 
more,  where  the  clftiinant's  mother  had 
continQed  to  reside. 

Beforenoe  haying  been  made  to  the 
proceedings  taken  in  the  year  1794,  in 
the  absence  of  the  Prince  abroad,  to  de« 
clare  the  marriage  in  London  noil, (a)  and 
to  a  separation  brought  about  between 
the  Prince  and  the  claimant's  mother  in 
1801,  it  was  stated  that  by  letters  patent 
dated  the  27th  November  1801  the  Prince 
was  raised  to  the  peerage  by  the  titles  of 
Baron  ArJelow,  Earl  of  Inverness  and  Duke 
of  8iu$e»,  and  that  His  Royal  Highiress 
afterwards  sat  and  voted  in  Parliament, 
and  died  on  the  Slst  of  April  1843,  leav- 
ing the  claimant  his  only  son  and  heir 
male  beinp  surviving. 

The  olairoanfs  petition  was  referred  by 
the  Grown  to  the  Attorney  Oenerctl,  who, 
after  hearing  evidence,  reported  that  it 
appeared  that  the  contracts  of  marriage 
set  forth  above  had  been  entered  into  by 
the  Duke  and  l&e  Lady  Angueta  Mwrray 
on  the  21st  of  March  1793,  and  that  both 
parties  appeared  to  have  consid^ed  that 
they  stood  in  the  relation  of  husband  and 
wife. 

He  then  expressed  doubts  as  to  whether 
any  marriage  valid  by  the  laws  of  England 
had  been  contracted,  even  independently 
of  the  Boyal  Marriage  Act,  and  advised 
that  the  petition  should  be  referred  to  the 
House  of  Lords. 

Her  Majesty,  on  the  advice  of  the 
Attorney  Oenemt,  referred  the  petition  to 
the  House  of  Lords  on  August  22,  1843, 
and  it  was  referred  by  the  Mouse  to  the 
Lords  Committees  for  Privileges. 

Befobe  the  Committee  ;o&  Privileges. 

The  Earl  of  SHAfTfiSBUBT  in  the  chair. 
Present:  Lord  LTimmrRST,  L.C.,  Lord 
BeoueHAM,  Lord  Dskmak,  L.O.J.,  Lord 
Coitbhiulm,  Lord  LAKeoALB,  M.B.,  Lord 
Campbell,  and  other  Lords ;  and  Tindal, 
C.J.,  Pollock,  C.B.,  Pattbson,  Williams, 
CoLTMAv,  Cbbsswbll,  JJ.,  and  Parke,  B., 
attending. 

Sir  T.  Wilde^Qf)  ErJe,{c)  and  Jamee 
Wilde{d)*.foT  the  petitioner:  The  only 
question  will  be  as  to  the  validity  of  the 
marriage.  It  would  be  valid  by  the  law 
of  England  independently  of  the  Boyal 
Marriage  Act,  and  that  Act,  it  is  sub- 
mitted, does  not  impeach  its  validity.  The 
correspondence  clearly  shows  that  marriage 
was  what  was  contemplated  by  the  parties, 

(a)  See  Heteltine  v.  Lady  Augusta  Murray y 
2  Addams,  400,  n. 

(^)  Afterwafds  Lord  Truro,  L.C. 

(c)  Afterwards  Chief  Justioe  of  the  Common 
Pleas. 

(d)  Afterwards  Lord  Pttazanoe. 


and  nothing  else.  It  appears  that  at 
Bome,  Protestants  had  considerable  diffi- 
culties in  celebrating  marriages  between 
themselves.  The  Boman  priests  could 
not  celebrate  them,  and  the  laws  of  Bome 
only  recognised  marriages  celebrated 
according  to  Boman  Catholic  ritua]. 
Under  these  circumstances  the  marriage 
was  celebrated  by  the  Bev.  Mr.  Ckmn, 
an  ordained  minister  of  the  Church  of 
England,  with  every  form  that  circum- 
stances allowed  to  give  it  force  and  validity. 
The  marriage  is  valid  as  a  foreign  mar- 
riage made  at  a  place  whore  no  other 
form  of  marriage  was  open  to  the  parties ; 
or  if  not  valid  strictly  as  not  celebrated 
acoording  to  Lord  Rardwiohe'e  Act,  (a)  then 
it  is  valid  as  a  contract  of  present  relation, 
as  if  made  in  a  desert  island  where  no  laws 
exist,  and  where  the  solemn  and  declared 
intentions  of  the  parties  must  from  the 
necessity  of  the  case  constitute  the  mar- 
riage ;  or  as  made  at  a  place  where  only 
one  form  of  marriage  was  open  to  the 
parties  and  they  married  according  to 
that  form ;  in  which  case  their  marriage 
would  undoubtedly  be  good  ac<x)rding 
to  English  law. 

Assuming  the  marriage  to  be  good  and 
valid  by  English  or  Boman  law,  the 
GTuestion  arises  whether  it  is  avoided  by 
tne  Boyal  Marriage  Act  (12  Geo.  3.  c.  11.), 
one  of  the  parties  being  a  descendant  of 
George  II.  The  material  clause  of  that 
Act  is  as  follows  : 

"  That  no  descendant  of  the  body  of  his  late 
Majesty  King  George  II.,  male  or  female  (other 
than  the  issue  of  Princesses  who  hare  mar- 
ried or  may  hereafter  marry  into  foreign 
families),  shall  he  capable  of  contractioff  matri- 
mony, withont  the  prerious  consent  of  his  Ma- 
jesty, his  heir  or  successors,  signified  under  the 
Qreat  Seal,  and  declared  in  Couneil  (which 
consent,  to  preserve  the  memory  thereof,  is 
hereby  directed  to  be  set  out  in  the  licence  and 
xegist&r  of  marriage,  and  to  be  entered  in  the 
h<K)k8  of  the  Privy  Council) ;  and  that  eveir 
marriage  or  matrimonial  contract  of  any  such 
descendant,  without  such  consent  first  had  and 
obtained,  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever." 

This  Act  must  be  confined  to  mar- 
riages contracted  within  British  terri- 
tories. In  Swift  V.  Swift  (h)  the  parties, 
both  British  subjects  and  Protestants, 
were  married  at  Bome,  and  by  the  law  of 
Bome  no  religious  ceremony  could  be 
celebrated  between  them.    The  parties,  in 

(a)  26  Geo.  2.  c.  33.  Rep.  4  Geo.  4.  c.  76. 
8.  1.  Lord  Hardwicke's  Act,  s.  17,  contains  a 
proviso  that  "  this  Act,  or  anything  therein 
contained,  shall  not  extend  to  the  marriages  of 
any  of  Uie  Boyal  fkmily."  The  subsequent 
Marriage  Acts  contain  simiiar  pravisoee. 

{b)  8  Knapp,  367. 
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order  to  get  married,  fraadulently  made 
profession  of  the  Roman  Catholic  faith  and 
were  married  according  to  the  Roman 
ritual.  On  account  of  this  fraud,  the 
Court  of  Arches  declared  the  marriage 
invalid,  but  the  Privy  Council  reversed 
the  decision,  as  neither  party  had  been 
deceived  as  to  the  identitv  of  the  other, 
and  the  marriage  was  gooci  by  the  form  of 
Roman  law.  La  Lord  Cloncum/e  case  (o) 
the  parties,  being  Protestants, were  married 
at  Rome  by  an  English  priest  as  in  the 
present  instance.  A  divorce  bill  having 
been  introduced  into  the  House,  it  became 
necessary  to  ascertain  whether  there  had 
been  a  valid  marriage.  By  Lord  Eldon*8 
desire,  witnesses  were  examined  as  to  the 
law  of  Rome,  regarding  the  marriage  of 
Protestants,  and  iD  was  proved  that  by  the 
law  of  Rome  and  the  effect  of  the  Decree 
of  the  Council  of  Trent,  Protestants  could 
not  be  married  at  Rome.  It  having 
been  proved  that  the  parties  had  been 
married  per  verba  de  preeenti  in  the  pre- 
sence of  an  English  clergyman,  the  House 
held  the  marriage  good. 

Lord  6R0U6HA.M :  Lord  Oloncwry's  case 
does  not  affect  the  matter  much,  for  that 
was  a  divorce  bill,  where  but  slender 
proof  of  marriage  is  required,  as  the 
marriage  is  set  up  merely  to  be  knocked 
down  again. 

Sir  T.  Wilde :  The  general  Marriage  Act 
has  always  been  treated  as  creating  disa- 
bilities and  restricting  natural  rights,  and, 
therefore,  requiring  to  be  strictly  construed. 
The  same  principle  applies  with  infinitely 
greater  force  to  the  Royal  Marriage  Act. 
It  affects  to  apply  to  the  descendants  of 
Oeorge  II.,  but  its  terms  are  vague  and 
indefinite.  Are  all  the  remote  de- 
scendants of  Oeorge  II.,  who  may  have 
lived  abroad  beyond  the  operation  of  the 
laws  of  this  country  and  perhaps  ignorant 
of  their  existence,  to  be  subjected  to  the 
provisions  of  the  A  ct  and  to  be  incapable 
of  marrying  except  with  the  consent  of 
the  Sovereign  of  this  country?  No 
English  statute  can  have  such  a  universal 
effect.  A  statute  creating  an  incapacitv 
must,  according  to  the  rules  of  English 
law,  apply  to  some  definite  time  or  place 
or  person.  This  Act  does  nothing  of  the 
sort.  The  fact  that  the  Act  exempts  the 
issue  of  Princesses  who  have  married  into 
foreign  families  shows  that  it  was  in* 
tended  to  have  a  very  restricted  operation, 
and  not  to  apply  to  all  who,  by  the 
chances  of  events,  might  come  to  have  a 
claim  to  the  succession  to  the  Crown. 
Even  the  issue  of  the  Princess  Charlotte, 
who  would  have  been  in  the  direct  line  of 
sucoession,  and  of  her  present  Majesty, 
had  she  married  while  a  Princess,  would 


(a)  Cnii»e  on  Dignities,  ovi.,  8.86,  p.  276. 


have  been  exempt  from  the  operation  of 
the  Act.  This  illustrates  the  extra- 
ordinary inaccuracy  and  looseness  with 
which  the  Act  was  drawn,  and  shows  it  to 
have  been  an  emanation  of  the  Royal 
temper  at  the  moment  rather  than  a  well- 
considered  and  well-framed  piece  of 
legislation. 

Again,  many  of  the  provisions  are  in- 
capable of  execution  in  a  foreign  country. 
It  requires  the  consent  of  the  Sovereign 
signified  under  the  Great  Seal,  bnt 
provides  no  form  of  asking  for  it,  limits 
no  time  for  answering  the  application,  and 
provides  no  means  by  which  the  answer 
may  be  known.  If  the  answer  be  in  the 
negative,  the  party  may  apply  to  the 
Privy  Council,  but  the  Act  affords  no 
means  of  showing  that  the  consent  has 
been  refused,  and  contaius  no  provision 
that  the  lapse  of  a  given  time  without  an 
answer  shall  be  treated  as  a  dissent  on  the 
part  of  the  Crown. 

The  Act  further  creates  a  crime  as 
well   as  an  incapacity.      Disobedience  is 

Ennishcd  by  forfeiture  and  imprisonment, 
uch  an  Act  must  be  most  strictly  oon^ 
stmed.  No  doubt  the  British  Parliament 
may  impose  disabilities  and  incapacities 
on  a  British  subject,  so  as  to  bind  him 
anywhere,  but  the  intention  must  be 
clearly,  plainly,  and  unequivocally  ex- 
pressed, and  the  Act  must  be  capable  of 
being  fully  carried  into  effect.  This  rule 
has  been  applied  from  the  earliest  times 
to  the  crime  of  murder  and  other  offences 
committed  by  British  subjects  beyond  the 
seas.  Such  crimes  are  only  cognisable 
here  by  virtue  of  statutes  containing  full 
provisions  regarding  the  forms  of  pro- 
ceeding, the  extent  of  jurisdiction,  and 
the  means  of  exercising  it.  Even  these, 
if  committed  abroad,  can  only  be  tried 
under  the  provisions  of  a  special  statute,  (a) 
Is  the  offence  created  by  the  Royal 
Marriage  Act  to  receive  a  wider  con- 
struction than  the  crime  of  treason  P  The 
form  of  prohibition  here  is  no  stronger 
than  that  which  exists  in  many  cases  of 
civil  contract,  and  if  so,  what  is  there  to 
show  that  it  operates  out  of  British 
territory.  The  words  of  the  Act  seem  to 
contemplate  only  such  marriages  as  take 
place  in  British  territory.  Tne  consent 
IS  to  be  given  under  the  Gkeat  Seal  and 
declared  in  Council,  and  to  be  set  out 
in  the  licence  and  register  of  marriage. 
No  such  things  exist  abroad.  These 
provisions  may  be  said  to  be  directory 
and  not  essential,  but  they  show  the 
intention  of  the  legislature.  It  cannot 
be  contended  that  anyone  by  being  pre- 
sent at,  or  assisting  in  celebrating,  such 
marriage    abroad    would    subject    him- 


(a)  See  Reg.  v.  Ajfzopardi  above,  p.  2J . 
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self  to  the  pains  and  penalties  of  the 
statute.  The  parties  conld  not  be  tried 
either  here  or  ftbroad.  The  great  principle 
of  all  marriage  laws  is  that  a  marriage 
good  at  the  place  where  it  is  contracted 
shall  be  good  everywhera.  The  principle 
applies  in  other  cases  besides  marrias^e. 
A  contract  which,  if  made  here,  would  be 
Toid  for  want  of  certain  formalities,  will, 
if  made  elsewhere,  according  to  the  law 
of  the  place  where  it  is  made,  be  enforced 
here 

The  argument  of  analogy  derived  from 
other  statutes  is  fatal  to  the  application  of 
this  Act  to  marriaRes  celebrated  abroad. 
Bnglish  statutes  do  not  apply  out  of 
British  territories  unless  the  contrary  is 
expressly  provided.  For  instance,  it  was 
found  that  5  and  6  Qeo,  4.  c.  118., 
directed  against  the  Slave  Trade,  did  not 
applj^  to  acts  done  out  of  the  limits  of 
British  territory,  and  it  was  necessary  to 
pass  another  Act,  6  and  7  Vict.  c.  98., 
making  such  acts,  if  done  by  British 
subjects,  whereyer  residing,  punishable 
under  the  former  statute.  That  is  a 
distinct  declaration  by  the  Legislature  in 
favour  of  the  argument  now  submitted  to 
the  House. 

[Counsel  proceeded  to  argue  that,  inde- 
pendently of  the  effect  of  the  Boyal 
Marriage  Act,  the  marriage  was  valid  in 
Bome  and  must  be  considered  valid  here 
— Lord  Cl<mcurry*$  case,  (a)  Pointer  on 
Marriage,(&)  Stores  Conflict  of  LawB,(c) 
Warrender  v.  W(Mrender,{d)  Lindo  v. 
Belesa/riotie)  Budvng  v.  8mith,{f)  Lcuutour 
V.  Teesdcdeig)  These  ar^ments  are  not 
reported,  as  the  question  put  to  the 
uages  assumed  that  a  form  of  marriage 
ad  in  fact  taken  place,  and  would  have 
been  valid  but  for  the  operation  of  the 
Boyal  Marriage  Act.] 

Evidence  was  then  called  to  prove  the 
marriage.  A  prayer  book,  produced  from 
the  papers  and  documents  of  Lady  Atkgu9ta, 
and  containing  the  following  entry  proved 
to  be  in  her  handwriting,  was  put  in. 

**The  prayer  book  by  which  I  was  married 
at  Rome  to  Prince  Angnstus  Frederick,  on 
the  4th  day  of  April,  1798,  by  the  Bev. 
Mr. ." 

There  was  no  date  to  the  entry. 

Waddington  objected  the  entiy  was  not 
admissible  to  prove  the  fact  to  which  it 
related. 

Lord  Ltndhxjkst,  L.C.  :  It  is  admissible 
as  a  declaration  by  one  of  the  parties  that 

(a)  Ubisup. 
(6)  p.  890. 

(c)  C.  5.  8.  118. 

(d)  2  Cl.  &  F.  681. 

(e)  1  Hag.  Con.  216. 

(O  a  Hag.  Con.  871,  1  8t.  Tr.  NA 
(S)  STann.  880. 
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there  was  a  marriage,  though  not  ad- 
missible to  prove  that  there  was  a 
marriage. 

A  will,  dated  Berlin,  16th  September 
1799,  and  proved  to  be  in  the  handwriting 
of  the  Prince,  and  sealed  with  the  royal 
arms,  was  tendered  in  evidence. 

WaddingUm  objected:  This  paper  can- 
not be  received,  even  as  a  declaration  by 
the  party ;  the  date  shows  it  to  have  been 
made  fost  litem  motofin^  after  a  suit  was 
instituted  to  annul  the  marriage ;  it  refers 
to  that  suit,  and  therefore,  by  the  decision 
in  the  Banbury  Peerage  Case,  (a)  it  is  in- 
admissible. 

Sir  T.  Wilde :  There  never  was  any  K$ 
mota  or  dispute  as  to  the  fact  of  the 
marriage;  and  this  declaration,  which 
only  states  that  fact,  is  therefore  evi- 
dence. The  lis  only  related  to  the  legality 
of  the  marriage. 

Waddington :  The  paper  says : 

"Notwithstanding  a  decree  has  passed 
Doctors'  Commons  to  declare  my  marriage  un- 
lawful and  void,  yet  I  still  feel  myself  bound." 

and  then  goes  on  to  state  that  the 
writer  makes  the  declaration  contained 
in  it  for  the  purpose  of  establishing  the 
legitimacy  of  his  son,  which  had  been 
called  in  question  by  these  proceedings. 
This  clearly  falls  within  iJie  ordinary  rule 
of  law  against  admitting  declarations 
post  litem  motam. 

Lord  Bbouohak  :  Suppose,  in  a  jactita- 
tion suit,  the  question  to  be,  marriage  or 
no  marriage ;  could  not  those  parties,  one 
or  both  of  them,  bet  up  this  ver^  marriage 
at  Bome  to  prove  the  affirmative  of  that 
question?  If  so,  would  not  this  suit, 
taking  it  to  relate  to  the  marriage  at 
Bome,  constitute  a  lie  mota. 

Lord  Ltndhubst,  L.C:  Does  that  suit 
relate  to  anything  but  the  marriage  in 
England  P  Do  you  mean  to  produce  the 
decree  thus  referred  to  ? 

Sir  T.  Wilde:  I  do  not. 

Lord  LTNDHTJfiST,  L.C. :  Then,  for  any- 
thing that  appears  to  the  contrary,  it  may 
relate  to  the  marriage  at  Bome. 

Sir  T.  Wiide :  Even  if  it  does  so,  it  can- 
not relate  to  the  marriage  in  fact,  but  to 
the  question  whether  that  marriage  was 
operative  in  law. 

Waddington:  The  suit  in  which  this 
decree  was  made,  was  a  suit  for  nullity  of 
marriage,  instituted  at  the  instance  of  the 
King. 

Lord  Campbell  :  That  shows  that  there 
was  a  suit  in  which  a  marriage  was  in 
question.  The  natural  inferenoe  is  that 
this  very  marriage  was  the  marriage  in 
controversy.  Then  this  declaration  is  one 
made  after  a  sentence  of  the  Bcolesiastical 

(a)  2  Selw.  N.  P.  756,  10th  edit 
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Court,  and  the  sentence  may  haye  pro- 
ceeded on  the  ground  that  there  was  no 
marriage  at  Kome. 

Lord  Brougham:  The  document  shows 
that  there  has  been  a  lis ;  and  my  opinion 
is,  that  that  makes  it  impossible  for  us  to 
receive  this  document  till  wo  see  what 
that  Us  really  was.  The  argument  that 
the  decree  only  related  to  the  lawfulness 
of  the  marriage,  and  not  to  the  fact  of  a 
marriage,  cannot  be  sustained,  for  the 
alleged  marriage  might  have  been  only  a 
pretended  marriage. 

Lord  Lyndhurst,  L.C.  :  The  form  of  the 
judgment  is,  **  the  marriage  or  pretended 
marriage.**  At  the  present  moment  this 
document  cannot  be  admitted  as  evidence 
without  further  explanation. 

Lord  Campbell:  It  would  be  contrary 
to  express  decisions  to  admit  this  docu- 
ment. We  know  that  there  was  a  decree 
respecting  the  validity  of  a  marriage: 
this  is  a  declaration  after  that  decree. 
Esto,  that  this  particular  marriage  was 
not  in  controversy.  Our  receiviDg  this 
declaration  after  such  a  decree  would  only 
be  giving  an  opportunity,  one  marriage 
having  failed,  to  set  up  another.  All  the 
facts  now  relied  on  might  have  been  in 
evidence  in  that  suit. 

Lord  Denman,  L.C.J. :  I  hare  got  the 
report  of  the  case  in  2  Addame.  The  libel 
states  that  on  the  4th  of  April 

"  A  marriage,  or  rather  a  show  or  eflSgy  of 
marriage,  between  his  said  Royal  Highness 
Prince  Augustus  Frederick  and  the  said  Lady 
Augusta  Murray,  was  in  fact  had  and  solemnised, 
or  pretended  to  have  been  ha<l  and  solemnised,  at 
the  house  of  the  said  Kight  Ilonourable  Char-' 
lotte,  Countess  of  Dunmore,  at  the  said  city  of 
Rome,  on  the  4th  day  of  April  1793." 

Lord  Lyndhdrst,  L.C.  :  A  declaration  of 
a  marriage  is  only  admissible  in  evidence 
as  a  declaration  of  a  legal  marriage.  The 
legality  of  it  had  been  in  controversy  here. 
The  declaration  of  a  marriage  in  fact  is 
nothinff. 

Lord  Brougham  :  The  judgment  is  to 
this  effect : 

"  In  respect  to  the  fact  of  marriage,  or  rather 
a  show  or  ef^gy  of  marriage,  pleaded  in  the  said 
libel  to  have  been  had  and  solemnised,  or  pre- 
tended to  have  been  had  and  solemnised,  at  the 
house  of  the  Right  Honourable  Charlotte, 
Countess  of  Dunmore,  in  the  citv  of  Rome,  on 
the  4th  day  of  April  1793,  there  is  not  sufficient 
proof  by  witnesses  that  any  such  fact  of 
marriage,  or  rather  show  or  effigy  of  a  marriage, 
was  in  any  manner  had  or  solemnised  at  the 
said  city  of  Rome,  between  his  said  Royal  High- 
ness Prince  Augustus  Frederick  and  the  Right 
Honourable  Lad^  Angustos  Murray,  spinster, 
the  parties  cited  in  this  cause ;  but  that  if  any 
such^  marriage,  or  rather  show  or  effigy  of  a 
marriage,  was  in  fact  had  or  solemnised  at  the 
said  city  of  Rome  between  the  said  parties,  the 


said  pretended  marriage  was  and  is  absolutely 
null  and  void  to  all  intents  and  purposes  in  law 
whatsoever.** 

This  judgment  distinctly  declares  that 
there  is  not  sufficient  to  prove  the  fact  of 
the  marriage,  but  that  if  it  existed  in  fact, 
it  was  null  and  void.  This  sorely  shows 
that  the  Roman  marriage  was  in  issue. 

Lord  Campbell  :  So  that  the  declaration 
in  the  will  would  be  in  contradiction  to 
the  judgment  of  a  Court.  It  cannot  be 
received.(a) 

Declarations  with  respect  to  the  mar- 
riage made  by  the  Rev.  Mr.  Owrn  to  his 
son  were  proposed  to  be  proved  in  evi- 
dence. 

Sir  T,  Wilde  and  Erie  in  suppott 
of  the  evidence :  The  letters  of  the 
Prince  and  Lady  Augusta  show  that  they 
were  married  by  Mr.  Ounn.  Ho  knew  the 
facts,  and  had  no  interest  in  misrepreeent- 
ing,  but  the  contrary.  In  the  CoAncery 
proceedings  for  the  perpetuating  of  testi- 
mony he  was  called  as  a  witness  and 
interrogated,  but  objected  to  answer  on 
the  ground  that  he  might  subject  himself 
to  penalties  under  the  Royal  Marriage 
Act.  This  shows  he  was  not  interested  m 
supporting  the  marriage,  but  believed 
himself  to  have  an  interest  the  other  way. 
In  Higham  v.  Bidgway,  (b)  where  the  date 
of  a  birth  was  the  question  at  issue,  a 
paper  containing  an  entry  of  a  chartf^e  of 
attendance  on  the  mother  and  a  written 
acknowledgment  that  the  charge  had 
been  paid,  was  admitted  on  two  grounds, 
either  of  which  would  have  been  sufficient ; 
first,  that  the  entry  was  made  by  a  man 
having  full  knowledge  of  the  act  and 
no  interest  in  misrepresenting  it,  and 
secondly,  that  the  entry  of  payment  of 
the  charge  was  against  the  interest  of  the 
person  making  it.     Le  Blcme,  /.,  said : 

"  On  inquiring  into  the  truth  of  fiicts  which 
happened  a  long  time  ago,  the  Courts  have 
varied  from  the  strict  rules  of  evidence  applic- 
able to  facts  of  the  same  description  happenhig 
in  modem  times,  because  of  the  difficulty  or 
impossiblity,  by  lapse  of  time,  of  proving  Uiose 
facts  in  the  ordinary  way  by  living  witnesses. 
On  that  principle  stands  the  evidence,  in  cases 
of  pedigree,  of  declarations  of  members  of  the 
family  who  are  dead,  or  of  monumental  mscrip- 
tions,  or  of  entries  made  by  them  in  fkmily 
Bibles.  The  like  evidence  has  been  admitted 
in  other  oases  where  the  Court  was  satisfied  that 
the  person  whose  written  entry  or  hearsay  was 
offered  in  evidence  had  no  interest  in  falraffing 
the  fact,  but  on  the  contrary  had  an  interest 
against  his  declaration  or  written  entry.  Here 
the  entries  were  made  by  a  person  who,  so  hi 
froni  having  any  interest  to  make  them,  had 
an  interest  the  other  way;  and  snch  entries 


(a)  See  the  Berkeley  Peerage  case,  4  Ctmp. 
401,  and  other  cases  cited  in  Rosooe  N.P.  £v.  48. 
(6)  10  East,  109. 
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rngftiDst  the  interest  of  the  parties  making  them 
are  olearlj  eyidence  of  the  fact  stated,  ou  the 
authority  of  Warren  v.  Grenoille  (a)  and  of 
all  those  cases  where  the  books  of  receivers 
have  been  admitted." 

And  Mr.  Justice  Barley  said : 

**The  principle  to  be  drawn  from  all  the  cases 
is,  that  if  a  person  has  peculiar  means  of  knowing 
a  fact,  and  makes  a  declaration  of  that  fact 
which  is  against  his  interest,  it  is  clearly  evidence 
after  his  death,  if  he  could  have  been  examined 
to  it  in  his  lifetime." 

In  Qleadow  t.  Aikin^ib)  Bwyley,  B.,  dis- 
olAimed  the  last  qualification : 

"  if  he  could  have  been  examined  in  his  life- 
time." 

In  Standen  v.  8ia/nden  (o)  a  declaration 
bj  a  clergyman,  made  to  the  snpposed 
husband,  that  a  friend  of  the  wife*8  had 
forbidden  the  banns  on  the  second  time  of 
pablioation,  was  admitted  in  evidence^  not 
as  proof  of  the  fact,  but  as  evidence  that 
the  marriage  had  been  solemnised  with- 
out the  due  publication  of  banns.  In 
Oleadow  v.  Atkin,  Barley »  B.,  expressly 
states  that  peculiar  Imowledge  and  no 
interest  to  misrepresent  will  render  de- 
clarations admissible  in  eyidence  after 
the  death  of  the  parties  making  them. 
Boe  d,  Brune  r  Mwling$.(di  So  also 
will  the  fact  that  the  declaration  is  against 
the  party's  interest.  Here  it  is  surmised 
Mr.  Ounn  committed  an  unlawful  act  in 
celebrating  the  marriage. 

Lord  Lthdhurst,  L.C. :  But  in  the  Berhe* 
ley  Peerage  Case  it  was  decided  that  the 
mero  fact  of  the  party  not  having  an 
interest  did  not  make  a  paper  written  by 
him  evidence. 

Lord  Campbell.  :  Tour  present  argu- 
ment is  opposed  to  your  main  argument 
that  Mr.  Owm  had  nothing  to  fear,  as 
what  he  did  was  not  forbidden  bv  law. 

Sir  T.  Wilde:  It  is  enough  if  he 
believed  he  had  offended  against  the  law. 
The  circumstances  of  the  Berkeley  Peer- 
age Oaae  were  different.  This  declaration 
was  contrary  to  the  party's  interest.  The 
interest  recog^nissed  bv  the  law  is  not 
pecuniary  interest  only.  The  principle 
18  clear,  and  is  especially  applicable  when 
a  question  of  fact  has  become  difficult  of 
proof  by  the  deaths  of  persons  who  might 
have  been  caUed.  A  dying  declaration  is 
admissible  because  the  person  making  it 
believes  himself  to  be  in  extremie  and 
has  no  motive  to  misrepresent,  but  every 
motive  to  tell  the  truth. 

Lord  Dbnkan,  L.C.J. :  There  must  be  a 


(a)  2Str.  U29. 
(6)  1  C.  &  M.  410,  at  p.  428. 
(c)  1  Peak.  N.P.C.  45. 
(<0  T  East.  279. 


real  danger  of  death  at  the  time  the  de- 
claration is  made. 

Erie :  A  man  is  protected  from  answer- 
ing when  he  believes  his  answers  will 
subject  him  to  a  prosecution. 

Lord  Bbouobam  :  It  does  not  follow 
because  a  man  is  protected  from  answer- 
ing when  he  believes  himself  to  be  in 
danger,  that  therefore  his  declaration  in 
the  matter  respecting  which  he  has  been 
protected  in  his  lifetime  should  after  his 
death  become  admissible  in  evidence. 

Lord  Lyndhubst,  L.C.  :  This  question  has 
been  put  upon  two  grounds.  It  is  con- 
tended in  the  first  place,  that  as  Mr. 
Otmn  mi^ht  have  stood  indifferent  on 
this  occasion,  as  he  had  no  interest,  and 
as  be  knew  the  facts,  he  being  dead,  his 
declarations  are  receivable  in  evidence. 
That  is  a  position  which  cannot  be  main- 
tained in  this  House ;  for  in  the  Berkeley 
Peerage  Case  that  point  was  expressly 
decided  the  other  way,  on  reference  to 
the  judges,  (a)    The  clergyman  there  was 


(a)  The  point  thus  referred  to  by  the  Lord 
Chancellor  is  only  to  be  found  in  the  Minutes 
of  Evidence  on  the  Berkeley  Peerage  Case 
(p.  655),  printed  by  order  of  the  House  of 
Lords.     It  is  thus  stated: — 

*'  Then  Sir  Samuel  Romilly  proposed  to  call 
Mrs.  Tucker  to  prove  declarations  made  by  the 
late  Mr.  Hupsman ;  first,  with  respect  to  the 
legitimacy  of  the  claimant ;  and  secondly,  as  to 
his  having  performed  the  ceremony  of  a  mar- 
riage between  the  late  Earl  and  the  Countess  of 
Berkeley.  The  Solicitor-General  (Sir  T.  Plu- 
mer)  and  the  Attorney-General  (Sir  V.  Gibbs) 
were  heard  in  objection  to  the  evidence.  Mr. 
Serjeant  Best  and  Sir  Samuel  Romilly  were 
heard  in  support  of  the  evidence  being  received. 
The  Attorney-General  was  heard  in  reply. 
The  counsel  were  directed  to  withdraw.  Then 
it  was  moved  that  the  following  question  be 
put  to  the  learned  judges  :  *  Upon  the  trial  of 
an  ejectment,  in  winch  it  became  necessary  to 
prove  the  legitimacy  of  A.B.,  the  plaintiff 
offered  to  give  in  evidence  the  declarations  of 
a  deceased  clergyman,  who  was  the  domestic 
chaplain  of  A.B.'s  reputed  father  at  the  time 
of  A.B.'s  birth,  that  he  had  married  the  reputed 
father  and  the  mother  of  A.B.  in  the  parish 
church  of  which  such  chaplain  was  vicar ;  and 
declarations  that  A.B.  was  the  legitimate  son  of 
his  reputed  father.  According  to  the  practice 
of  the  Courts  below,  would  such  declarations  as 
to  the  legitimacy  of  A.B.,  or  as  to  the  fact  of 
the  marriage,  be  received  in  evidence  ? '  The 
same  was  agreed  to,  and  ordered  accordingly. 
The  Lord  Chief  lUiron  (Macdonald)  having 
conferred  with  his  brethren,  delivered  the 
unanimous  opinion  of  the  judges  present,  that 
such  declarations  as  to  the  legitimacy  of  A.B., 
or  as  to  the  fact  of  marriage,  could  not  be 
received  in  evidence.  Then  it  was  moved  to 
resolve  that  the  evidence  proposed  to  be  offered 
of  such  declarations  of  Mr.  Hupsman  ought 
not  to  be  received.    The  sr.mc  r.as  agreed  to, 
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dead;  bis  declarniions  were  offered  in 
evidence,  as  he  bad  performed  what  was 
ptated  to  be  the  marriage  ;  he  was  indiffe- 
rent in  point  of  interest.  The  qnestion  of 
the  admissibility  of  his  evidenco  was  put 
to  the  jndgevS,  and  they  were  nnanimouslv 
of  opinion  that  it  could  not  he  received. 
So  fnr  as  this  House  is  concerned,  we 
cannot  again  open  that  question,  but  must 
consider  that  decision  of  it  as  final. 

The  next  ground  of  argument  is,  that 
in  all  the  cases  where  the  party  has  known 
the  facts  and  is  dead,  and  has  made 
declarations,  and  these  declarations  are 
against  his  interest,  and  would,  if  he  had 
been  living,  subject  him  to  a  prosecution, 
such  declarations  are  receivable  in  evi- 
dence. That  is  the  broad  and  general 
proposition.  That  proposition  cannot  be 
snstained :  let  us  try  it  by  instances 
ordinarily  occurring.  A  is  indicted  for 
murder  ;  B,  who  is  dead,  made  while 
living  a  declaration  that  he  was  present 
at  the  murder ;  that  declaration  is  against 
his  own  interest,  and  would,  had  he  lived, 
have  subjected  him  to  a  prosecution.  It 
is  in  principle  the  very  case  supposed  in 
the  argument,  and  it  is  not  possible  to  say 
that  such  declaration  would  have  been 
receivable  in  evidence.  Again,  suppose 
the  Duke  of  Sussex  had  been  put  upon  his 
trial  under  the  Royal  Marriage  Act  for 
contracting  this  marriage,  is  it  possible  to 
maintain  that  Mr.  Gunn*s  declarations 
would  have  been  receivable  in  evidence 
against  him  P  It  is  sufficient  to  state 
these  instances  to  show  that  the  propo- 
sition of  the  learned  counsel  cannot  be 
maintained.  It  is  not  true  that  the 
declarations  of  deceased  persons  are  in 
all  circumstances  receivable  in  evidence, 
when  in  some  way  or  other  they  might 
injuriously  affect  tne  interest  of  the  party 
making  them.  Nor  is  it  true,  that  be- 
cause, while  living,  a  party  would  be 
excused  from  answering  as  to  certain 
facts,  his  declarations  as  to  those  facts 
become  evidence  after  his  death.  These 
are  not  coirelative  nor  corresponding 
propositions.  Besides  the  case  is  not  here 
what  for  the  purposes  of  this  argument  it 
is  represented  to  oe.  First,  Mr.  Chinn  is 
said  not  to  have  been  liable  to  prosecution. 
Then  these  declarations  were  made  to  his 
own  son,  and,  in  so  making  them,  it 
cannot  be  presumed  that  he  would  have 
exposed  himself  to  prosecution  or  that  he 
made  them  under  any  belief  that  he 
should  do  so.    These  two  circumstances 


and  ordered  aecordinj^ly.  The  eounsel  were 
again  called  in,  and  informed  by  the  Lord  Wal- 
«mgham  that  it  was  the  opinion  of  the  Committee 
that  the  declarations  of  Mr.  Hapsman,  proposed 
to  be  given  in  evidence  on  the  put  ti  the 
claimant,  ought  not  to  be  received." 


take  away  the  main  grounds  on  which  the 
argument  for  the  admission  of  these 
declarations  has  been  rested.  On  no 
ground,  therefore,  can  these  declarations 
be,  in  my  opinion,  received  in  evidence. 

Lord  Broughak  :  I  so  entirely  agree 
with  my  noble  and  learned  friend,  that 
I  need  scarcely  trouble  your  lordships 
further  than  to  express  my  concurrence 
in  what  has  been  expressed  m  so  luminous 
and  convincing  a  manner.  The  case  of 
Higham  v.  Bidgway  declares  the  law  on 
the  point  at  issue,  (a)  The  more  we  look  at 
that  case  the  more  clearly  must  i^e  come 
to  two  conclusions.  In  the  first  place  we 
must  see  that  the  evidence  there  was 
admitted,  not  because  the  subject  matter 
of  the  declai*ation  was  within  the  peculiar 
knowledge  of  the  party  making  the  deol*- 
ration,  but  that  it  was  a  declaration  made 
against  an  interest  of  a  very  specific 
nature,  viz.,  a  pecuniary  interest.  1  may 
further  say,  that  one  of  the  learned  judges, 
who  is  now  present  to  assist  your  lord- 
ships, I  mean  Mr.  Justice  Willi<ims,  was  a 
counsel  in  that  very  case,  and  argued 
it  with  Mr.  Serjeant  Manley  in  1808 
against  the  admission  of  the  evidence ; 
and  he  remembers  perfectly  well  that  the 
evidence  was  received  on  the  express  and 
specific  ground  that  it  was  an  entry 
against  the  pecuniary  interest  of  tbfi 
party.  Another  conclusion  to  which  we 
must  come  is  that,  considering  the  nature 
and  tendencies  of  suoh  evi&nce  unless 
properly  restricted,  we  ou^ht  to  be  care- 
ful and  cautious  of  extendmg  the  rule,  as 
laid  down  in  the  case  of  Higkam  v.  Ridg^ 
way,  beyond  the  limits  settled  by  that 
case.  To  say,  if  a  man  should  confess  a 
felony  for  which  he  would  be  liable  to 
prosecution,  that  therefore,  the  instant 
the  grave  closes  over  him  all  that  was 
said  by  him  is  to  be  taken  as  evidence  in 
every  action  and  prosecution  against 
another  person,  is  one  of  the  most 
monstrous  and  untenable  propositions 
that  can  be  advanced.  Lord  Kewtfon 
never  could  have  entertained  the  opinion 
or  held  the  doctrine  imputed  to  him  in 
the  case  of  Standen  v.  Sianden,{b)  The 
law  in  Higham  v.  B%dgto<iy{e)  has  been 
carried  far  enough,  althongh  not  too  fkr. 
The  rule,  as  understood  now,  is  that  the 
only  declarations  of  deceased  persons 
receivable  in  evidence  are  those  made 
against  the  proprietary  or  pecuniary  in- 
terests of  the  party  making  them,  when 
the  subject  matter  of  such  declarations  is 
within  the  peculiar  knowledge  of  the 
party  so  malong  them. 


(a)  See  the  report  oi  this  ease  in  2.  Smith, 
L.C.  318,  and  the  cases  there  collected. 
(6)  1  Peake.  N.P.C.  46. 
(c)  10  East,  109. 
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Lord  DsRifAirs  I  entirely  agree  with 
what  has  fallen  from  my  noble  and  learned 
friends.  I  take  the  mle  in  Higham  v. 
EidguHiy  to  be  as  my  noble  and  learned 
friend  has  jnst  stated  it.  With  regard  to 
declarations  made  by  persons  in  extremis , 
supposing  all  necessary  matters  con- 
cnrred,  such  as  actual  danger,  death 
following  it,  and  a  full  apprehension,  at 
the  time,  of  the  danger  and  of  death, 
such  declarations  can  be  received  in 
eridence;  but  all  these  things  must 
concur  to  render  such  declarations  admis- 
sible. Such  evidence,  however,  ought  to 
be  received  with  caution,  because  it  is 
subject  to  no  cross-examination.  As  to 
the  case  of  BUmden  v.  Standen,  I  agree 
with  my  noble  and  learned  friend,  that  it 
is  doubtful  whether  Lord  Kenyon  ever 
could  have  admitted  the  evidence  in  the 
way  there  described  ;  but  even  if  he  did, 
it  must  be  recollected  that  that  was  an 
issue  from  the  Court  of  Chancery,  in  the 
trial  of  which  the  rules  of  evidence  are 
sometimes  relaxed,  as  the  whole  proceed- 
ing is  one  simply  for  the  information  of 
that  Court.  The  witness  there  came  to 
bastardise  his  own  issue ;  he  was  'dis- 
credited, and  the  verdict  was  against  him. 
It  never,  therefore,  became  necessary  to 
discuss  the  propriety  of  what  had  been 
done  ;  but  that  case  has  never  since  been 
acted  on,  and  to  me  it  seems  to  involve  a 
very  dangerous  principle  of  law. 

liOrd  CoTTENHAM :  I  beg  simply  to  express 
my  concurrence  in  what  has  already  been 
said  by  the  noble  and  learned  lords  who 
have  preceded  me. 

Lord  Campbell  :  By  the  law  of  England 
the  declarations  of  deceased  persons  are 
not  generally  admissible,  unless  they  are 
against  the  pecuniary  interest  of  the  party 
making  them.  There  are  two  exceptions : 
first,  where  a  declaration  by  word  of 
month,  or  by  writing,  is  made  in  the 
coarae  of  the  business  of  the  individual 
making  it,  there  it  may  be  received  in 
evidence,  though  it  is  not  against  his 
interest;  Doe  andPaUeshdUY.  Turford.(a) 
The  service  of  a  notice  may  thus  be 
proved ;  and,  in  like  manner,  an  entry  by 
a  notai7*8  clerk  that  he  had  presented  a 
bill,  for  that  is  in  the  ordinary  discharge 
of  his  duty.  Bat  as  to  the  point  of 
interest,  I  have  always  understood  the 
rule  to  be,  that  the  declaration,  to  be 
admissible,  must  have  been  one  which  whS 
contrary  to  the  interests  of  the  party 
making^  it,  in  a  pecuniary  point  of  view  ; 
and,  with  the  exception  of  Btamden  v. 
Stcmden^  I  do  not  know  any  case  which 
appears  to  break  in  upon  that  principle.  I 
tmnk  it  would  lead  to  most  inconvenient 
oonsequenoes,  both  to  individuals  and  to 


(a)  3  &  &  Ad.  890. 


the  public,  if  we  were  to  say  that  the 
apprehension  of  a  criminal  prosecution 
was  an  interest  which  ought  to  let  in  such 
declarations  in  evidence.  But  even  if  such 
a  mle  did  exist,  it  would  not  permit  the 
learned  counsel  here  to  bring  in  the  state- 
ments of  Mr.  Ounn,  for  how  are  your 
lordships  to  know  what  state  Mr.  Qurm'a 
mind  was  in  when  he  made  the  declara* 
tionsP  At  that  time  of  his  conversation 
with  his  son,  he  might  have  entertained  a 
very  different  belief  fh)m  that  which  he 
laboured  under  when  he  demurred  to  the 
bill  in  Chancery,  and  refused  to  answer 
the  interrogatories  put  to  him  there.  He 
might  have  believed  that  the  marriage 
having  been  celebrated  abroad,  the  provi- 
sions of  the  Royal  Marriage  Act  did  not 
extend  to  it,  and  that  he  was  in  no  danger 
whatever  ftrom  what  he  had  done. 

Lord  Lahodalb,  M.R.  :  My  Lords,  lest  it 
should  be  supposed  that  there  is  any  differ- 
ence of  opinion  on  this  point,  I  beg  to  say 
that  I  fullv  concur  with  the  noble  and 
learned  lords  who  have  preceded  me. 

The  declarations  tendered  were  rejected. 

The  Bight  Bev.  Nicholas  Wiseman,  D.D., 
having  been  called  to  speak  to  the  mar- 
riage law  of  Bome,  gave  evidence  as 
follows:  I  am  a  Bomau  Catholic  bishop 
and  coadjutor  to  the  Y icar  Apostolic  of  the 
Central  District,  and  was  previously  Supe- 
rior of  the  English  College  at  Bomo  from 
1818  to  1838.  In  the  event  of  any  question 
arising  as  to  the  validitv  of  Catholic 
marriages,  Yicars  Apostolic  have  the  same 
jurisdiction  in  matrimonial  cases  as  any 
Bishop  would  have  upon  the  Continent. 
I  have  had  as  fair  an  opportunity  as  might 
be  expected  to  make  myself  acquainted 
with  the  practice  and  doctrine  upon  the 
subject,  and  it  would  be  an  important 
part  of  my  duty  as  coadjutor  to  make 
myself  acquainted  with  the  law  upon 
the  subject.  The  marriages  of  Boman 
Catholics  at  Bome  are  regulated  by  the 
law  of  the  Council  of  Trent,  which  requires 
the  presence  of  the  parish  priest  ana  two 
witnesses.  There  have  been  no  regula- 
tions relating  to  the  mamage  of  Pro- 
testants at  Bome.  I  conld  not  refer  to 
any  decree  which  went  to  define  anything 
relating  to  the  marriages  of  Protestants 
in  Bome.  The  witness  deposed  that,  in 
his  opinion,  a  marriage  oetween  Pro- 
testants solemnized  at  Bome  by  a  clergy- 
man of  the  English  Church,  according  to 
the  riles  of  that  Church,  would  be  valid, 
and  referred  to  the  work  of  Pope  Benedict 
XIY.  Be  Synodo  Dictcesana, 

Lord  Ltndhubst  (to  Counsel) :  You  had 
better  state  to  the  witness  that  he  mav 
refresh  his  recollection  of  the  law,  though 
he  is  the  person  to  tell  us  what  it  is  about. 

Lord  Campbbll  :  The  moBt  aathoritative 
form  of  getting  at  foreign  law,  is  to  hare 
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the  book  which  lays  down  the  law.  Thus 
we  have  had  the  Code  Napoleon  in  our 
courts.  It  is  better  than  to  examine  a 
witness,  whose  memory  may  be  defective, 
and  who  may  have  a  bias  influencing  his 
mind  upon  the  law . 

Lord  Brougbam:  My  opinion  entirely 
concurs  with  that  of  the  Lord  Chancellor. 
The  witness  may  refer  to  the  sources  of 
his  knowledge ;  but  it  is  perfectly  clear 
that  the  proper  mode  of  proving  a  foreign 
law  is  not  by  showing  to  the  House  the 
book  of  the  law ;  for  the  House  has  not 
organs  to  know  and  to  deal  with  the  text 
of  that  law,  and  therefore  requires  the 
assistance  of  a  lawyer  who  knows  how  to 
interpret  it.  If  the  Code  Napoleon  was 
before  a  French  court,  that  court  would 
know  how  to  deal  with  and  construe  its 
provisions;  but  in  England  we  have  no 
such  knowledge,  and  the  English  judges 
must  therefore  have  the  assistance  of 
foreign  lawyers.  This  was  fully  considered 
in  Dalrymple  v.  I)alrymple,(a)  in  which  the 
opinion  of  the  Scotch  lawyers  was  taken 
as  a  matter  of  fact,  they  being  examined 
upon  oath.  In  those  opinions  they  referred 
to  Scotch  statutes  and  Scotch  law-books. 
It  was  agreed  on  all  hands,  that  what 
was  there  in  evidence  was  not  the  mere 
statements  of  '  foreign  text-writers,  but 
the  opinions  of  skilful  and  scientific  men 
who  were  exarained  on  oath. 

Lord  Denman,  L.C.J. :  There  does  not 
appear  to  be,  in  fact,  any  real  diff*erence 
of  opinion  upon  this  point.  There  is  no 
question  raised  here  as  to  any  exclusive 
mod©  of  getting  at  this  evidence,  for  we 
have  both  the  materials  of  knowledge 
offered  to  us.  We  have  the  witness,  and 
he  states  the  law,  which  he  says  is  correct- 
ly laid  down  in  these  books.  The  books 
are  produced,  but  the  witness  describes 
them  as  authoritative,  and  explains  them  by 
his  knowledge  of  the  actual  practice  of  the 
law.  A  skilful  and  scientific  man  must 
state  what  the  law  is,  but  may  refer  to 
books  and  statutes  to  assist  him  in  doing 
80.  That  was  decided,  after  full  argument, 
on  Friday  last,  in  the  Court  of  Queen's 
Bench.  (6)  There  was  a  difi^erenoe  of 
opinion,  but  the  majority  of  the  judges 
clearly  held,  on  an  examination  of  all  the 
cases  and  after  full  discussion,  that  proof 
of  the  law  itself,  in  a  case  of  foreign  law, 
could  not  be  taken  from  the  book  of  the 
law,  but  from  the  witness  who  described 
the  law.  If  the  witness  Bays,  "  I  know 
the  law,  and  the  book  truly  states  the 
law/'  then  you  have  the  authority  of  the 
witness  and  of  the  book.    You  may  have 

(a)  S  Hag.  Con.  54. 

(6)  Baron  d€  Bodies  case,  8  Q.B.  208.  See 
also  Di  Sara  ▼.  Fhillippe,  10  H.L.  634; 
Casirique  v.  Imrie,  L.B.  4,  H.L.  434. 


to  open  the  question  on  the  knowledge  or 
means  of  the  knowledge  of  the  witness, 
and  other  witnesses  may  give  a  different 
interpretatiun  to  the  same  matter,  in 
which  case  you  must  decide  as  well  as  you 
can  on  the  conflicting  testimony,  but 
you  must  take  the  evidence  from  the 
witnesses. 

Lord  Campbell  :  I  entirely  concur  with 
the  law  as  laid  down  by  the  noble  and 
learned  Lord  who  has  just  spoken.  The 
foreign  law  is  a  matter  of  fact  to  be  proved 
by  evidence.  You  call  witnesses  to  prove 
that  fact ;  you  ask  the  witness  what  the 
law  is.  He  may  from  his  recollection,  or 
on  producing  and  referring  to  books,  say 
what  it  is,  or  that  it  is  found  correctly 
stated  in  such  a  book.  He  may  here  pro- 
duce the  book,  and  say  that  that  is  accord- 
ing to  the  law  of  Rome.  So  likewise 
he  may  take  the  book  to  refresh  his 
memory. 

Lord  Langdale  :  The  question  here  is, 
how  a  witness  as  to  wha^t  is  foreign  law  is 
to  be  examined ;  in  what  form  and  manner 
he  is  to  give  his  testimony.  Foreign  law 
is,  in  the  courts  of  this  country,  a  matter 
of  fact.  A  witness  more  or  less  skilled  in 
it  is  called  in  to  depose  to  it.  He  may 
state  what  it  is  from  his  own  knowledge, 
or  assist  his  own  knowledge  by  reference 
to  books  and  authorities  that  are  within 
his  reach  ;  he  may  refer  to  text-books,  or 
to  books  of  decisions,  and  so  render  his 
knowledge  more  accurate  than  before. 

In  answer  to  the  Attorney  Oenercd,  the 
witness  stated  that  he  had  l>een  a  member 
of  one  or  two  Ecclesiastical  Tribunals  at 
Rome — not  one  inko  which  such  cabes  as 
this  would  come— and  that  he  had  had 
no  personal  experience  of  the  administra- 
tion of  the  law  at  Bome. 

The  Attorney  General  submitted  that 
sufficient  foundation  had  not  been  laid  for 
receiving  this  evidence  by  proving  that 
the  witness  was  qualified  from  his  office 
or  means  of  knowledge  to  give  eridence. 

The  Committee  desired  that  the  witness 
should  be  further  examined  on  this  point, 
and  he  gave  evidence  nearly  as  follows  :•— 

I  have  studied  the  Canon  law.  I  have 
not  gone  through  a  regular  oonrse  of 
Cauon  law,  but  for  the  discharge  of  my 
duty  it  has  been  necessary  that  I  should 
become  acquainted  with  the  Canon  law 
applicable  to  cases  which  may  arise,  and 
among  others,  of  course,  to  matrimonial 
cases,  so  as  to  form  my  own  opinion  on 
the  subject. 

The  decree  of  the  Council  of  Trent  has 
been  received  in  Ireland,  but  not  here.  If 
the  validity  of  a  marriage  between  Boman 
Catholics  in  Ireland  came  bef(»re  me,  I 
should  be  ffuided  by  the  decree  of  the 
Oonncil  of  Trent.  No  case  of  a  marriage 
of  two  Protestants  in  Bome,  or  any  other 
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OathoHo  country,  hhs  oome  before  me.  I 
do  not  know  of  any  decision  with  respect 
to  the  marriaffes  of  PioteBtants  by  the 
Boman  tribunals.  All  the  higher  tribanals 
there  are  in  the  hands  of  ecclesiastics.  I 
have  not  directed  my  attention  expressly 
to  prepare  myself  for  these  higher  offices. 
I  could  not  say  that  I  have  gone  through 
a  legal  education.  I  have  gone  through 
the  studies  usual  for  ecclesiastics,  but  not 
for  ecclesiastical  lawyers.  I  should  not 
say  I  have  gone  through  such  a  course  as 
would  qualify  me  to  be  a  Judge  in  the 
ecclesiastical  tribunals,  because  it  is  ne- 
cessary to  take  a  degree  of  Doctor  of 
Laws,  and  to  go  through  a  ftill  course  of 
civil  ecclesiastical  law,  and  I  have  not 
done  that. 

A  matrimonial  question  might  come 
before  me  as  coadjutor,  and  I  should 
decide  it  pro  scUute  animoB.  A  Protestant 
marriage  could  never  come  before  me  ex- 
cept with  a  view  to  the  parties  becoming 
Catholics  afterwards. 

If  I  decided  a  case  here  in  England  on 
the  validity  of  a  marriage,  my  decision 
would  have  weight  in  a  Boman  tribunal. 
I  do  not  presume  that  I  have  means  of 
knowing  the  law  on  this  subject  more 
than  any  other  learned  Boman  Catholic 
ecclesiastic.  For  example,  as  to  this  ques- 
tion, I  have  considered  it  myself;  I  have 
looked  into  the  authorities,  and  I  have 
conferred  with  many  persons  ;  and  I  have 
formed  my  jadgment  from  these  various 
sources  as  I  should  upon  any  other  point 
upon  which  I  should  be  called  to  exercise 
a  practical  judgment.  There  is  not  anj 
Catholic  ecclesiastical  authority  in  this 
country  to  decide  upon  marriages  except 
the  Catholic  Bishops.  Matrimonial  cases, 
so  far  as  the  canon  and  civil  law  affect 
them,  belong  to  the  jurisdiction  of  the 
Bishops.  I  have  been  in  the  capacity  of 
Bishop  in  this  country  for  four  years. 

Sir  Thomas  Wilde  and  Erie,  in  support 
of  the  admissibility  of  the  evidence :  The 
evidence  ouffhfc  to  be  received.  It  has 
never  been  uiid  down  that  the  only  per- 
Bons  competent  to  give  evidence  are  those 
professionally  qualified  to  practise.  Even 
persons  engaged  in  trade  have  been  al- 
lowed to  prove  foreign  law.  At  Bome  the 
highest  authority  on  questions  of  marriage 
is  not  in  the  hands  of  professed  lawyers. 
The  witness  has  studied  in  Bome,  and 
been  the  head  of  the  English  College 
there ;  he  is  now  a  Boman  Catholic  bishop, 
charged  with  the  duty  of  deciding  on 
questions  of  marriage,  whether  they  are 
regular  or  not,  or  ab  initio  void,  and  his 
decisions  are  receiyed  as  authoritative  in 
Bome. 

In  Lord  Oloncwry'i  case  a  single  priest 
was  examined ;  if  only  barristers  and  ad- 
Tooates  can  be  called,  a  man  who  had 


been  Attorney  General  for  twenty-five 
years  in  some  of  our  colonies  could  not  be 
called. 

Lord  Bbouoham  :  Yes  ;  that  office  would 
give  him  the  right.  He  would  be  pm'iiua 
vvriute  officii. 

Wilde:  LoGon  v.  Higgin9(a)  and  Ocmer 
V.  Lady  LomeBborough  {b)  are  decisive. 
In  the  latter  the  question  was  as  to  the 
validity  of  a  foreign  divorce,  and  a  Jewess 
was  permitted  to  give  evidence  of  her  own 
divorce  in  Leghorn  according  to  the 
custom  of  the  Jews  there. 

Lord  Brougham  :  Your  proposition  goes 
to  the  extent  that  any  foreigner  can  be 
called  to  prove  the  law  of  a  foreign 
country. 

Lord  Ltvdhukst,  L.C.  :  In  Ganer  v. 
Lady  Lameahorough  the  woman  was  called 
to  prove  the  custom,  not  the  law. 

Wilde ;  In  Bfg,  v.  I)eni,(c)  where  proof  of 
Scotch  law  was  required,  Wightman,  J., 
admitted  the  evidence  of  a  witness  not  of 
the  legal  profession,  being  satisfied  that 
the  witness  in  fact  possessed  sufficient 
knowledge.  It  cannot  oe  objected  that  the 
judgment  of  this  witness,  in  his  office,  can 
only  affect  the  party  fyro  salute  animcB,  for 
such  an  objection  would  exclude  the  testi- 
mony of  Dr.  LushingUm  as  to  the  law  of 
the  Court  in  which  he  presides.  Here  the 
witness  exercises  a  judicial  office,  and  his 
decisions  would  be  received  and  acted  on 
by  the  highest  tribunals  in  Bome. 

Lord  Ltndhubst,  L.C:  There  are  two 
questions  here.  First,  whether  indepen- 
aently  of  the  jurisdiction  exercised  by 
Dr.  Wiseman,  his  evidence  would  be  admis- 
sible. If  not,  then,  secondly,  whether  that 
jurisdiction,  whether  his  office  here,  will 
render  that  evidence  admissible.  So  you 
had  better  examine  him  with  respect  to 
the  nature  and  duties  of  his  office. 

The  witness  was  further  examined  at 
great  length,  and  stated  that  in  his  cha- 
racter of  Bishop  he  had  full  power  to 
determine  questions  of  marriage  arising 
within  his  jurisdiction. 

I  decide  with  respect  to  the  validity  of 
marriages ;  whether  a  marriage  is  a  good 
and  valid  marriage  or  whether  it  is  void, 
also,  whether  it  is  a  regular  or  an  ir- 
regular marriage;  and  I  have  all  the 
jurisdiction  that  the  Ecclesiastical  Courts 
have  in  Bome.  My  functions  and  juris- 
diction are  confined  to  purely  spiritual 
purposes.  I  have  no  Court.  1,  of  course, 
make  it  a  rule  of  conscience  to  take  the 
best  advice  I  can,  especially  in  cases 
which  constantly  occur  of  the  validity  of 
marriages,  which  are  constantly  coming 
before  me,  certainly  oftener  than  every 

(a)  S  Stark.  178 ;  Dow.  &  By.,  N.P.C.  38. 
(6)  1  Peak.  N.P.C.  25. 
(c)  1  0.  &  K.  »7. 
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mouth.  I  take  the  advice  of  theologians  ; 
the  case  is  accurately  studied ;  and  in  these 
books  which  have  been  referred  to  the 
authorities  are  collected,  and  I  form  my 
iudgment  accordingly.  We  have  no  pro- 
fessional lawyers,  ecclesiastical  advocates, 
in  England  whom  I  can  consult.  I  some- 
times refer  complicated  cases  directly  to 
the  Roman  tribunals.  My  statement  is 
that  my  judgment  upon  all  questions  with- 
in my  jurisdiction  is  a  judgment  accredited 
at  Rome  until  reversed. 

Attorney  General :  The  witness  is  clearly 
not  a  professional  lawyer.  To  render  his 
evidence  admissible,  he  must  have  some 
peculiar  means  of  knowledge,  as  from 
office,  for  instance.  Whether  he  has  so 
or  not,  the  Committee  must  decide. 

Lord  LTNDHaRST,  L.C. :  He  comes  within 
the  description  of  a  person  peritus  virfute 
officii.  I  ought  to  say  at  once  that  it  is 
the  universal  opinion  of  all  the  judges  that 
the  case  o?  Beg,  v.  Dent,  as  represented  to 
have  been  decided  by  Mr.  Justice  Wights 
ma/n,  is  not  law. 

Lord  Langdaxe  :  The  witness  is  in  a 
situation  of  importance  ;  he  is  engaged  in 
the  performance  of  important  and  respon- 
sible public  duties,  and,  connected  with 
them,  and  in  order  to  discharge  them 
properly,  he  is  bound  to  make  himself 
acquainted  with  the  subject  of  the  law  of 
marriage.  That  being  so,  his  evidence  is 
of  the  nature  of  that  of  a  judge.  It  is 
impossible  to  say  that  he  is  incompe- 
tent, (a) 

The  witness  repeated  his  evidence  as  to 
the  validity  of  the  marriage,  and  in  sup- 
port of  his  opinion  referred  to  the  Bull  of 
the  4th  of  November  1741,  addressed  by 
Pope  Benedict  XIV.  to  the  Bishops  of 
Belgium,  in  which  he  pronounced  that  the 
Decree  of  the  Council  of  Trent,  Tametsi, 
though  promulgated  in  Belgium,  did  not 
apply  to  marriages  between  two  Protes- 
tants, or  to  mixed  marriages.  The  Bull  at 
first  applied  only  to  Holland  and  Belgium, 
but  had  since  been  extended  generally. 
One  of  the  reasons  given  by  the  Pope  was 
that  these  countries  had  fallen  under  Pro- 
testant dominion,  but  that  was  only  one  of 
the  reasons. (6) 

The  Rev.  B.  LUhgow,  a  priest  of  the 
Society  of  Jesus,  was  called,  and  stated 
that  he  had  gone  through  the  usual  course 
of  Canon  law  and  theology  at  Rome,  and 

(o)  See  Vanderdonckt  v.  Thdlusson,  8  CJB. 
S,  12,  and  the  other  authorities  cited  in  Roscoe 
N.P.  120,  on  this  point. 

(6)  The  question  of  the  validity  of  Protestant 
and  mixed  marriages  in  Malta,  where  the  decree 
of  the  Council  of  Trent  is  alleged  to  be  law,  has 
been  referred  to  the  Jodidal  Committee  of  the 
Privy  Council  by  Order  in  Council  dated  June 
28, 1 893.    Their  lordships  have  not  jet  reported. 


had  passed  the  examinations  which  were 
supposed  to  qualify  a  mnn  for  filling  any 
office  in  the  Church.  He  had,  however, 
no  further  judicial  functions  regarding 
marriage  than  those  possessed  by  any 
other  parish  priest. 

The  Committee  decided  that  the  witness 
did  not  come  within  the  description  of 
peritus. 

At  the  conclusion  of  the  claimant's  case 
some  discussion  arose  as  to  whether  the 
claimant  might  call  additional  witnesses 
on  the  marriage  law,  should  the  Crown 
call  evidence  to  contradict  that  which  had 
been  produced. 

Lord  Lthdhurst,  L.O.  :  The  Solicitor 
General  has  heard  all  the  evidence.  I  do 
not  think  that  the  Junior  Counsel  for  the 
claimant  can  be  called  upon  to  sum  up  the 
case,  till  he  knows  whether  this  is  all  the 
evidence  that  will  be  required  on  this 
point;  and  the  Counsel  for  the  Crown 
ought  now  to  elect  what  course  they  mean 
to  adopt,  and  to  say  whether  they  will  or 
will  not  call  evidence.  Sir  T.  WiMe 
ought,  however,  to  understand  that  he 
cannot  be  allowed,  unless  as  evidence  in 
reply,  to  call  any  other  evidence  than 
what  he  may  think  fit  to  do  before  he 
closes  his  case.  He  wishes,  if  the  Crown 
should  think  it  right  to  call  evidence, 
that  ho  may  have  the  opportunity  to  pro- 
duce additional  evidence.  That  is  not  a 
position  of  things  which  can  ever  be 
acceded  to. 

Further  evidence  having  been  given, 

Erie  proceeded  to  sum  up  the  case  of 
the  claimant.  This  is  a  statute  to  deprive 
certain  persons  of  a  natural  right,  a  right 
sanctioned  by  the  law,  both  of  Gk)d  and 
man,  or  at  least  to  prevent  these  persons 
exercising  that  right,  except  in  a  verv 
limited  and  restricted  manner.  Can  such 
a  law,  without  any  direct  and  express  pro- 
vision, apply  to  marriages  contracted  in  a 
foreign  country  P  It  is  a  general  rule  in 
the  laws  of  all  countries  that  leges  foiraterrir 
torum  nan  obligcMt.  An  Act  of  Parliament 
may  be  so  worded  as  to  bind  Englishmen 
everywhere ;  otherwise  its  operation  must 
be  confined  with  the  realm  of  England. 
Coimsel  again  referred  to  the  Slave  Trade 
Acta,  6  Geo.  4.  c.  113.  and  6  A  7  Vict.  o.  98. 
The  Act  of  1  Jac.  1.  o.  11.  enacted  in 
the  broadest  terms  that  if  a  man  being 
married  should  marry  again,  he  shall  be 
guilty  of  felony.  Under  that  statute,  a 
man  who,  having  married  here,  went 
abroad,  and  during  the  life  of  his  wife 
there  married  another  woman,  could  not 
be  punished, (a)  and  so  in  9  Geo,  4.  o.  31. 
the  words, 
*'  within  the  realm  of  England  or  elsewhere," 

(a)  Anon.  Sid.  171. 
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were  passed  to  get  rid  of  the  diffionlW.  It  is 
jet  aonbtfpl  whether  the  5  &  6  WiU.  4. 
c.  54.,  prohibiting  all  marriages  of  persons 
within  certain  degrees  of  relationship,  and 
declaring  saoh  marriages  null  and  Toid, 
wonld  apply  to  snch  marriaflres  contracted 
out  of  the  realm  of  Englana.(a) 

Lord  Ltndhukst,  L.O.  :  With  respect  to 
the  statate  jnst  mentioned,  I  wish  to  ob- 
serve that  I  am  supposed  to  have  brought 
in  a  bill  to  prohibit  &  man  from  marrymg 
his  former  wife's  sister;  I  did  no  snch 
thing.  The  statate  simply  says  that  such 
a  marriage  shall  be  void,  not  voidable. 
The  statute  was  passed  merely  for  the  pur- 
pose of  getting  rid  of  the  doubt  wnich 
might  for  years  leave  two  parties  and  i^eir 
children  in  the  belief  ihat  a  valid  marriage 
had  taken  place,  subject  in  fact  to  have 
that  marriage  declared  void  bv  a  suit  in- 
stituted just  before  the  death  of  one  of  the 
parties.  As  to  the  last  Act  relating  to  the 
sliive  trade,  it  was  absolutely  necessary  to 
be  passed;  for  the  former  did  apply  in 
some  instances,  and  it  was  necessary  to 
draw  the  line  to  show  distinctly  where  it 
was  and  where  it  was  not  applicable. 

Erie :  The  principle  is  however  proved 
by  the  Acts  referred  to.  The  Usury  Acts, 
13  Miz,  c.  8.  and  12  Anne,  Ht.  2.  c.  16., 
also  contain  words  of  the  widest  significa- 
tion, but  were  held  only  to  apply  to  con- 
tracts made  in  England,  and  14s  Oeo,  3. 
c.  79.  and  3  Oeo.  4.  c.  45.  were  passed  to 
remedy  the  defect. 

Lord  Lyndhubst  L.C.  :  Suppose  a  divorce 
case  where  parties  are  to  be  prohibited 
from  marrying,  what  words  must  be  used 
to  efiect  that  ooject  ? 

Erie :  The  Act  must  name  the  parties 
and  prohibit  them  from  marrying  any- 
where. The  rule  of  limited  construction 
is  especially  applicable  to  such  an  Act  as 
this ;  first,  because  the  law  favours 
marriage,  and  secondly,  because  the  uni- 
versal rule  of  law  is  that  marriages  valid 
by  the  law  of  the  place  where  thev  are 
made  are  valid  all  over  t^e  world.  Scrim- 
ehtre  v.  Scrim$hvre,{b)  recognised  that 
doctrine  in  1752,  and  the  national  faith 
has  since  been  pledged  to  it ;  Compton  v. 
JBearcrofi,(c)  Ryan  v.  Byan,{d)  Warrender  v. 
Warrender.ie)  BirtwhisOe  v.  VardiU,(f)  If 
infancy  is  pleaded  as  a  defeuce,  it  must  be 
shown  to  be  applicable  to  the  contract  in 

(a)  But  see  Brook  v.  Brook,  9  H.L.  198; 
Mette  V.  Mette,  1  8w.  &  Tr.  416 ;  Simonin  v. 
Mallac,  2  8w.  &  Tr.  77 ;  Sottoma^or  v.  De 
Barros,  5  P.D.  94 ;  Cooper  v.  Cooper  18  App. 
Ca.  8H  ;  In  re  Cookers  Trust$,  66  L.  J.  Ch.  687. 

C6)  2  Hag.  Con.  895,  417. 

(c)   76.  443,  444,  n. 

(rf)   2PhilL882. 

(0)  3  CI.  and  F.  488. 

(y  >  lb.  571  and  7  a.  and  F,  895. 


the  country  where  it  was  made  ;  MdU  v. 
Roberts. (a)  That  is  the  case  in  other 
countries  as  well  as  in  England.  France 
affords,  perhaps,  the  only  exception  to  the 
rule.  The  Code  Civil,  in  the  Preliminary 
Title,(6)  says  that 

**  the  laws  relating  to  the  state  or  capacity  of 
persons  govern  Frenchmen,  even  when  residing 
in  a  foreign  country." 

But  in  another  part  of  the  Code,(c)  this 
general  propofution  is  limited  by  a  specific 
declaration,  that 

'*  the  marriage  of  a  Frenchman  in  a  foreign 
country  shall  be  valid  if  celebrated  according  to 
the  forms  used  in  such  country.*' 

It  goes  on  to  provide  for  the  observance  of 
certain  forms,  which  it  in  manifest  could 
never  be  required  or  observed  in  any 
country  where  the  law  of  France  did  not 
prevail,  and  the  general  declaration  must 
therefore  be  taken  as  overriding  the 
specific  provision  ;  and,  in  fact,  tho  Conrts 
of  France  have  often  held  that  a  marriage 
of  a  French  subject,  celebrated  according 
to  the  law  of  the  place  where  it  was  con- 
tracted, was  valia.  This  principle  has 
again  and  again  been  distinctly  upneld  by 
the  American  Courts ;  and  8tory{d)  refers 
to  cases  where  men  struck  with  incapacity 
by  the  rules  of  law  in  their  own  State 
went  awav  into  another  for  the  purpose  of 
evading  the  law,  performed  the  act  which 
they  were  incapable  of  performing  in  their 
own  State,  and  then  returned  to  that 
State  where  the  validity  of  what  they  had 
elsewhere  done  was  acknowledged.  One 
of  these  cases  was  the  marriage  of  a  white 
man  with  a  black  woman,  such  marriage 
being  absolutely  prohibited  in  the  State  to 
which  the  man  belonged.  This  principle 
is  so  important,  that  unless  the  Legislature 
has  most  clearly  and  expressly  declared  an 
intention  to  avoid  it,  such  intention  can- 
not be  implied ;  Dwarrie  on  Statutes. (e) 

The  Act  in  question  was  strongly  op- 
po8ed,(/)  and  it  may  reasonably  be  sup- 
posed that  the  words  necessary  to  give 
effect  to  it  abroad  were  intentionally  left 
out.  It  can  only  have  been  of  excessive  cau- 
tion that  the  consent  of  the  Sovereign  of  this 
country  was  asked  to  the  marriaice  of  the 
son  of  the  King  of  Hanover.  Her  present 
Majesty  (had  she  married  before  coming  to 
the  throne),  Princess  Oha/rloUe^tmd  Princess 
Auaueta  of  Cambridge  might  have  married 
and  their  issue  would  have  been  exempt 
from  the  Act.    The  Act  does  not  extend 


(a)  8  Esp.  168. 
(6)  Art.  8. 
(c)  Art.  170. 

Id)  Conflict  of  Laws,  c.  IV.  b.  102,  et  aeq. 
(e)   Vol.  2,  p.  647. 

Jjy  S«<?i?«!l?b«tt*8  Political  Histpry^and  Pro- 
test of  Peers,  Ann.  Reg.  1762. 
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to  Ireland,  and  tberefore  there  can  be  no 
doubt  if  the  line  of  succeBsion  shoald 
come  into  the  Duke  of  Sussex,  the  pre- 
sent claimant  would  be  entitled  to  the 
allegiance  of  Ireland.  That  country,  for 
Buch  a  purpose,  stands  in  the  position  of 
a  foreign  country. 

Lord  Brougham  :  Not  as  to  the  purpose  of 
the  succession  of  the  Crown,  for  there  is 
an  Irish  Act  which  gives  the  Crown  of 
Ireland  to  any  one  who  holds  the  Crown 
of  England. (a) 

Erie :  The  words  of  the  Act  in  question 
here  are  indefinite  and  vajxue,  and  cannot 
bo  allowed  to  have  effect  against  the 
great  principles  of  law  which  all  nations 
have  recognised.  There  has  been  a  mar- 
riage in  fact  valid  by  the  general  law  of 
England,  but  it  is  sought  to  avoid  it  by 
the  doubtful  terms  of  a  disabling  and 
penal  statute.  No  such  violation  of  known 
and  universally  recognised  principles  will 
be  sanctioned  by  the  Committee. 

Lord  Lyndhurst,  L.C.  :  I  propose  to  put 
a  question  to  the  judges.  It  is  upon  the 
construction  of  the  Royal  Marriage  Act. 
If  the  judges  should  wish  for  any  further 
argument,  any  argument  from  the  Attorney 
General,  they  will  intimate  their  wishes 
to  me,  and  I  will  take  care  to  make  the  ne* 
cessary  ariangements.  I  propose  to  sub- 
mit the  following  question  to  the  ju'3ges  : 

'*  Evidence  being  offered  of  a  marriage 
solemnised  at  Rome  in  the  year  1793  by 
an  English  priest,  according  to  the  rites 
of  the  Church  of  England,  between  A.B., 
a  son  of  his  Majesty  King  Oeorge  3.,  and 
CD.,  a  British  subject,  without  the  pre- 
vious consent  of  his  said  Majesty,  assum- 
ing such  evidence  to  have  been  sufficient 
to  establish  a  valid  marriage  between  A.B. 
and  CD.  independently  of  the  provisions 
of  the  statute  12  Oeo.  3.  c.  11.,  would  it  be 
sufficient,  havinc:  regard  to  that  statute, 
to  establish  a  valid  marriage  in  a  suit,  in 
which  the  eldest  son  of  A.B.  claims  lands 
in  England,  as  heir  of  A.B.,  by  virtue  of 
such  alleged  marriage  P  " 

The  judges  requested  time  to  consider 
the  question,  which  was  granted. 

July  9. 

Tnn>AL,  CJ.y  delivered  the  opinion  of 
the  judges ; 

In  answer  to  this  question,  I  am  re- 
quested by  my  brethren  to  inform  your 
Lordships  that  it  is  the  unanimous 
opinion  of  all  the  judges  who  have  heard 
the  argument  in  this  case,  that,  assuming 
the  evidence  given  to  have  been  sufficient 
to  establish  a  valid  marriage  between 
A.B.  and  CD.  independently  of  the  pro- 
visions of  the  statute  12  Oeo.  3.  o.  11.,  it  is 
not   soffioient,    having   regard    to   that 


statute,  to  establish  a  valid  marriage  in  a 
suit  in  which  the  eldest  son  of  A.B.  claims 
lands  in  England,  as  heir  of  A.B.,  by 
virtue  of  such  alleged  marriage.  The 
question  turns  entirely  upon  the  legal 
construction  of  that  statute,  and  is  shortly 
this ;  whether,  to  bring  a  marriage  within 
the  prohibition  of  that  statute,  it  is  neces- 
sary that  it  should  have  been  contracted 
within  the  realm  of  England,  or  whether 
the  statute  extends  to  prohibit  and  to 
annul  marriages,  wherever  the  same  be 
contracted  or  solemnised,  either  within 
the  realm  of  England  or  without. 

It  is  scarcely  necessary  to  observe,  that 

as  your  lordship's  question   states    that 

A.B.  is  a  son  of  his  late  Majesty  King 

George  3.,  it  applies  to  a  descendant  of  the 

body  of  his  late  Majesty  King  George  2., 

not    being    the     issue    of   any    princess 

married  into  a  foreign  family ;   so  that 

A.B.  falls  precisely  within  the  class  or 

description    of  persons    with  respect  to 

whose  marriage   the    statute   intends  to 

legislate  ;  and  that,  as  he  falls  within  that 

description  or  claims,  the  statute  may  be 

!  considered  as  if  it  had  been  passed  with 

respect    to    him     personally    and     indi- 

,  vidually ;  as  if  it  had  enacted  in  express 

terms,  **  That  A.B.  shall  not  be  canable  of 

contracting  matrimony  without  the  pre- 

I  vious  consent  of  the  reigning  Sovereign, 

signified    under     the     Great    Seal     and 

,  declared  in  Council.'*    And  again  :  **  That 

I  the  marriage  of  A.B.  without  such  con- 

I  sent  first  had  and  obtained,  shall  be  null 

,  and  void  to  all  intents  and  purposes." 

]      My   Lords,  the  only  rule  for  the  oon- 

I  struction   of  Acts  of  Parliament  is,  that 

they  should  be   construed  according  to 

I  the  intent  of  the  Parliament  which  passed 

j  the  Act.    If  the  words  of  the  statute  are 

in  themselves  precise  and  unambiguous, 

I  then  no  more  can  be  necessary  than  to 

j  expound  those  words  in  their  natural  and 

I  ordinary  sense.     The  words    themselves 

alone  do,  in  such  case,  best  declare  th6 

intention   of  the  lawgiver.    But  if  any  • 

doubt  arises  from  the  terms  employed  by 

the  Legislature,  it  has  alwavs  been  held 

a  safe  means  of  collecting  the  intention, 

to  call  in  aid  the  ground  and  cause   of 

making  the  statute,  and  to  have  recourse 

to    the    preamble,    which,   according    to 

Chief  Justice  Dyer  (a)  is— 

**  A  key  to  open  the  minds  of  the  makers  of 
the  Act,  and  the  mischiefs  which  they  intended 
to  redress." 

And  looking  to  all  these  grounds  of  in- 
terpretation, we  think  they  concur,  in  the 
present  instance,  in  demanding  that  oon* 
struction  of  the  statute  at  which  we  have 
arrived.  For  in  the  first  place  the  words 
of  thQ  statute  itself  appear  to  us  to  be  firee 


(a)  »8  H.  8.  c.  1  (Ir.). 
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^(a)  iStotoe^  V.  Zor(2  ZottcA,  Ptowd.  869. 
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from  ambigaity.  The  prohibitory  words 
of  it  are  general : 

"  That  no  one  of  the  persons  therein  described 
shall  be  capable  of  contracting  matrimony.** 

And  again : 

"  That  every  marriage  or  matrimonial  con- 
tract of  any  such  person  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever." 

The  statute  does  not  enact  an  incapacity 
to  contract  matrimony  within  one  par- 
ticular country  and  district  or  another, 
but  to  contract  matrimony  generally,  and 
in  the  abstract.  It  is  an  incapacity, 
attaching  itself  to  the  person  of  A.  B., 
which  be  carries  with  him  wherever  he 
goes.  But,  as  a  marriage  once  duly  con- 
tracted in  any  country  will  be  a  valid 
marriage  all  the  world  over,  the  incapacity 
to  contract  a  marriage  at  Bome  is  as 
clearly  within  the  prohibitory  words  of 
the  statute  as  the  incapacity  to  conti*act 
in  England.  So  again,  as  to  the  second 
or  annulling  branch  of  the  enactment, 

"  that  every  marriage  without  such  consent  shall 
be  null  and  void ;  " 

the  words  eniployed  are  general,  or  more 
properly,  nniversal ;  and  cannot  be  satis- 
fied in  their  plain,  literal,  ordinary  mean- 
ing, unless  they  are  held  to  extend  to  all 
marriages  in  whatever  part  of  the  world 
they  may  hare  been  contracted  or  cele- 
bn^ed. 

The  words  of  the  second  section  throw 
light  upon  and  confirm  the  interpretation 
to  be  given  to  the  first.  By  the  second 
section  the  descendants  of  the  body  of 
Oeo.  2,  being  above  the  age  of  25  jears, 
who  shall  persist  in  their  resolution  to 
contract  a  marriase  disapproved  of  or 
diasented  from  by  the  King,  npon  giving 
notice  to  the  Privy  Council,  are  enabled, 
at  any  time  from  the  expiration  of 
12  calendar  months  after  such  notice,  to 
contract  such  marriage,  and  such  mar- 
riage may  be  duly  solemnised  without  the 
previous  consent  of  his  Majesty,  his  heirs 
or  SQCcessors;  and  such  marriage  is  de- 
clared to  be  good,  as  if  that  Act  had  never 
been  made,  nnless  both  Houses  of  Parlia- 
ment shall,  before  the  expiration  of  the 
said  12  months,  expressely  declare  their 
disapprobation  of  such  intended  marriage. 
The  words  employed  in  this  section  are 
the  same  as  in  the  first,  *'  to  contract  a 
marriage,"  and  •*  marriage  "  generally, 
and  without  any  reference  to  the  conntry 
wherein  the  marriage  is  contracted  or 
solemnised.  But,  as  no  donbt  could  be  en- 
tertained by  any  one  but  that  a  marriage, 
taking  place  with  the  due  observance 
of  the  requisites  of  the  second  section, 
womld  be  held  equally  valid  whether  con- 
tracted and  oeleoroted  at  Bome  or  in 
iDi^ittd,  60  we  ihxDk  it  wonld  be  con- 


trary to  all  established  rules  of  construc- 
tion if  the  very  same  words  in  the  first 
section  were  to  receive  a  different  sense 
f^m  those  in  the  second ;  if  it  should  be 
held  that  a  marriage  at  Bome,  contracted 
with  reference  to  the  second  section,  is 
made  valid,  and  at  the  same  time  a  mar- 
riage at  Bome  is  not  prohibited  under  the 
first. 

Indeed  it  is  scarcelv  supposable  that 
the  Legislature  should  have  provided  the 
minute  and  laborious  machinery  of  the 
second  section ;  that  it  should  have  inter- 
posed such  checks  against  a  marriage 
without  consent,  and  at  the  same  time 
have  rendered  such  a  marriage  ultimately 
valid  in  one  given  state  of  circumstances, 
if  the  party  himself  who  is  the  subject  of 
such  legislation,  bv  an  easy  loumey,  or  a 
voyage  of  a  few  hours,  could  render  all 
these  provisions  useless,  and  set  the 
statute  at  defiance  by  contracting  a  mar- 
riage abroad  with  whomsoever  he  thought 
proper.  And  it  is  not  unworthy  of  re- 
mark, whilst  we  are  looking  to  the  body 
of  this  Act  in  order  to  discover  its  inter- 
pretation, that  the  very  exception  from 
the  prohibitory  clause  of  the  issues  of 
those  princesses  who  have  married  or  may 
marry  into  foreign  families  afibrds  some 
proof  that  marriages  abroad  could  not 
nave  been  out  of  the  view  or  contempla- 
tion of  the  Legislature  at  the  time  of 
passing  the  Act,  as  such  marriages  in  all 
probability  might  not  unfrequently  be 
celebrated  out  of  England. 

It  was  contended  m  the  course  of  the 
argument  at  your  Lordships'  bar,  that  an 
Act  of  the  English  Legislature  can  have  no 
binding  force  beyond  or  out  of  the  realm 
of  England ;  and,  if  by  this  is  meant  only 
that  it  can  have  no  obligatory  force  upon 
the  subjects  of  another  state,  the  position 
is  no  doubt  correct  in  its  full  extent ; 
but  it  is  equallv  certain  that  an  Act  of  the 
Legislature  will  bind  the  subjects  of  this 
realm,  both  within  the  kingdom  and  with- 
out, if  such  was  its  intention.  Indeed  it 
was  admitted  by  the  learned  counsel  for 
the  claimant,  that,  if  there  had  been  found 
in  this  statute  the  words  "  marriages  with- 
in the  realm  of  England,  or  without,"  or 
any  other  words  equipollent  thereto,  under 
such  an  enactment  the  capacity  to  con- 
tract a  marriage  at  Bome  would  have 
been  taken  away,  and  the  marriage  there 
solemnised  would  have  been  made  null 
and  void.  But  if  the  words  actually  found 
in  the  statute  are  comprehensive  enough 
to  include  all  marriages,  as  well  those 
within  the  realm  as  without,  as  we  think 
they  are,  and  if  at  the  same  tune  the  re- 
straining the  sense  of  those  words  to 
marriages  in  England  roust  necessarily 
d^eat  tiie  object  and  purpose  of  the  Act, 
as  we  think  it  would;  then  it  seems  to 
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follow  that  the  conBtraction  of  the  Act 
muBt  be  the  same,  whether  those  wordB 
are  found  within  the  statute  or  not. 
Sorely,  if  the  marrioge  of  a  descendant  of 
George  the  Second,  contracted  or  cele- 
brated in  Scotland  or  Ireland,  or  on  the 
Continent,  is  to  be  held  a  marriage  not 
prohibited  by  this  Act,  the  statute  itself 
may  be  considered  as  virtually  and  sub- 
Etautially  a  dead  letter  from  the  first  day 
it  was  passed.  But  the  object  and  pur- 
pose  for  which  the  Act  was  pa8£;ed,  and 
the  mischief  intended  to  be  prevented 
thereby,  are  clear,  and  loave  no  doubt  as 
to  the  proper  construction  of  the  Act.  It 
was  founded  upon  the  policy  and  ex- 
pediency which  requires  that  no  marriage 
of  any  branch  of  the  Royal  Family 
should  be  contracted  which  might  be 
detrimental  to  the  interests  of  the  State, 
either  at  home  or  abroad.  The  object 
declared  by  the  preamble  is, 

**  more  eflFectually  to  guard  the  descendants  of 
his  late  Majesty  King  George  the  Second,  from 
marrying  without  the  approbation  of  the  reign- 
ing Sovereign  " ; 

it  declares 

"  the  marriages  of  the  Royal  Family  to  be  of 
the  highest  importance  to  the  State  " ; 

and, 

"  that  therefore  the  kings  of  this  realm  have 
ever  been  entrusted  with  the  care  and  approba- 
tion thereof.*'(a) 

But  this  object  is  fi  ustrated,  the  mischief  is 
remediless,  and  the  power  of  the  Sovereign 
nugatory,  if  the  marriage  which  in  Eng- 
land would  have  been  confessedly  void  is 
to  be  held  good  and  valid  when  cele- 
brated out  of  the  country. 

It  was  argued  on  the  part  of  the  claim- 
ant that,  as  it  is  directed  in  the  1st  section 
of  the  Act  that  the  consent  under  the 
G-reat  Seal  shall  be  set  out  in  the  licence 
and  register  of  the  marriage,  and  as  this 
direction  can  only  be  applicable  to  the 
case  of  a  marriage  celebrated  in  this  coun- 
try, 80  the  prohibition  must  be  construed  as 
confined  to  a  marriage  in  this  country 
only,  and  as  not  extending  to  a  foreign 
marriage.  But  to  this  objection  it  appeal's 
to  us  to  be  a  sufficient  answer,  that  the 
only  wordB  in  that  section  that  are  essen- 
tial to  make  the  marriage  a  valid  mar- 
riage, are  those  which  require 
"  the  previous  consent  of  His  Majesty,  signified 
under  the  Great  Seal,  and  declared  in  Council  " ; 

and  that  the  words  which  follow, 
directing  such  consent  to  be  set  out 
in  the  licence  and  the  register  of 
marriage,  are,  as  the  very  words  import, 
directory  only,    not    essential,    and    are 

(a)  See  the  Opinions  of  the  Judges,  15  St  Tr. 
1295,  and  IS  Bep.  94,  . 


applicable  to  those  cases  alone  where  they 
,  can  be  applied,  namely,  to  the  case  of  a 
marriage  celebrated  in  England  by 
.  licence.  For  it  would  be  impossible  to 
j  contend,  if  the  marriage  of  A.B.  had  been 
celebrated  at  Rome  with  the  previous 
consent  of  His  Majesty  King  Oewge  the 
Thii-d,  signified  under  the  Great  Seal,  and 
declared  in  Council,  that  such  marriage 
would  not  have  been  good  and  valid  to  all 
intents,  and  purposes,  although  the  obser- 
vance of  the  direction  that  such  consent 
should  be  inserted  in  the  licence  and 
register  of  the  marriage  had  become  in 
that  case  impracticable. 

It  was  further  contended  in  argument, 
that  inasmuch  as  by  the  3rd  section  of  the 
Act  all  persons  who  wilfully  and  knowingly 
presume  to  solemnize  or  assist,  or  be 
present  at  the  celebration  of  any  marriage, 
or  at  the  making  of  any  matrimonial  con- 
tract, without  such  consent,  shall  incur 
the  penalties  of  &  prcemunire ;  and  as  there 
is  no  provision  made  in  this  section  for 
the  trial  and  consequently  the  punishment 
of  the  offender  where  the  off^euce  shall  be 
committed  out  of  England,  the  necessary 
inference  must  be  that  the  statute  itself 
does  not  extend  to  prohibit  a  marriage  out 
of  England ;  but  we  think  the  inference 
that  the  penal  clause  is  itself  defective,  in 
not  making  provision  for  the  trial  of 
British  subjects  when  they  violate  the 
Stat  ate  out  of  the  realm,  is  the  more  just 
and  reasonable  inference ;  not  that  we 
should  refuse  on  that  account  to  give  the 
plain  words  of  the  statute  their  necessary 
force,  and  hold  the  enactment  itself  to  be 
substantially  useless  and  inoperative.  We 
therefore  think,  for  the  reasons  humbly 
submitted  to  your  Lordships,  that  the 
eldest  son  of  A.  B.,  under  the  circum- 
stances stated  in  your  lordship's  question, 
and  regard  being  had  to  the  statute 
12  Oeo.  8.  c.  II,  could  not  make  out  a 
good  title  as  heir  to  A.  B.,  to  the  lauds 
sought  to  be  recovered. 

Lord  Lyndhubst,  L.C,  after  thanking 
the  judges,  and  consulting  with  their 
Lordships,  proposed  to  resolve,  that  it  is 
the  opinion  of  the  Committee  that  ihe 
Claimant  has  not  made  out  his  claim. 

Lord  Brougham  :  My  Lords,  in  agreeing 
to  the  motion  of  my  noblo  and  learned 
friend,  and  in  expressing  my  entire  con- 
currence with  the  opinion  of  the  learned 
judges,  I  do  so  upon  the  ground  not  only 
that  the  object  of  the  Act  is  clear,  but 
that  the  words  of  the  Act  are  sufficient 
(for  that  is  necessary  also)  to  aocomplish 
the  manifest  purpose  of  the  Act.  ..I.say 
this,  because  it  is  not  a  sufficient  ground  to 
hold  that  the  purpose  is  clear,  unless  the 
Forjlfi  are  sufficient  to  accomplish  that 
purpose,  though  otherwise  the  AjQt  loigM 
have  been  nugatory.    It  ifas.  bq  JM.IbA. 
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case  of  the  G^eneral  Marriage  Act.  It  was 
quite  clear  that  that  Act  was  intended  to 
prevent  minors  from  marrying  without 
consent,  unless  with  the  publication  of 
banns ;  and  yet,  notwithstanding  that,  by 
going  to  Scotland,  a  very  short  journey, 
the  parties  intended  to  be  affected  by  the 
Act  namely,  wealthy  persons,  conld  easily 
accomplish  the  purpose,  and  defeat  the 
Act.  My  opinion  is  that,  if  that  Act  had 
used  the  same  phraseology  as  this,  and 
had  rendered  the  parties  incapable  of  con- 
tracting matrimony,  we  should  never  have 
heard  of  Oompton  v.  Bearcroft(a)  and 
Ilderton  v.  Ilderton.{b)  At  all  events, 
there  is  sufficient  in  my  mind  to  stamp 
with  perfect  accuracy  the  opinions  de- 
livered by  the  learned  judges.  Parties 
are  rendered  incapable  of  contracting 
matrimony,  and  not  merely,  as  in  the  case 
of  Lord  Hardwiche's  Act,  the  marringe 
rendered  null  and  void.  It  therefore 
follows  that  a  Prince  going  abroad  and 
contracting  matrimony  is,  for  all  British 
purposes,  with  a  view  to  the  Crown  and 
the  rights  of  Peerage,  incapable  of  con- 
tracting matrimony,  and  any  marriage 
80  contracted  is  null  and  void. 

Lord  LTHDHuasT,  L.O. :  I  do  not  entertain 
the  slightest  doubt  of  the  sufficiency  of 
the  evidence  to  establish  the  marriage  as 
a  marriage  in  fact. 

Lord  Dknman,  L.O.J. :  After  the  observa- 
tions of  my  noble  and  learned  friends,  there 
does  not  appear  to  me  to  be  any  sufficient 
reason  for  postponing  the  decision  on  this 
claim.  I  join  m  the  thanks  which  I  think 
we  owe  to  the  learned  judges  for  the  very 
clear  and  satisfactory  document  which  has 
been  read  before  your  Lordships,  and  I 
am  happy  and  very  much  satisfied  in  being 
enableid  to  say  that  my  opinion  entirely 
agrees  with  that  of  your  Lordships;  I 
think  the  operative  words  of  the  Soyal 
Marriage  Act,  taken  alone,  are  perfectly 
clear  to  show  that  this  is  no  marriage  by 
the  law  of  England. 

L'jrd  Campbell:  My  Lords,  I  agree 
with  my  noble  and  learned  friend,  the 
Lord  Chancellor,  that,  as  the  evidence  now 
stands,  there  would  be  a  marriage  in  fact ; 
because  the  evidence  that  has  been  given 
to  us  of  the  Roman  law,  uncontradicted  as 
it  is,  would  prove  that  a  n.arriage  at  Bome 
of  £biglish  Protestants,  contracted  accord- 
ing to  the  rites  of  their  own  church, 
would  be  recognised  as  a  marriage  by  the 
Boman  law,  and  therefore  would  be  a 
marriage  all  over  the  world.  I  own  that 
that  evidence  rather  surprised  me.  I  had 
imagined  that  it  was  impossible  that  there 
could  be  a  valid  marriage  at  Bome  be- 
tween Protestants  by  a  Protestant  clergy- 

(a)  2] 
(6)  a  H. 


man,  such  as  the  Boman  law  would  recog- 
nise. As  the  evidence  stands  at  your 
Loniships*  bar  it  would  appear,  however, 
that  the  Boman  law  would  recognise  such 
a  marriage  without  the  religious  cere- 
monies required  by  the  Bomish  Church 
before  the  Council  of  Trent,  namely,  with- 
out the  intervention  of  a  priest,  and  would 
treat  it  as  a  marriage  valid  by  the  uni- 
versal law  of  the  Church  before  the  date 
of  the  decree  of  that  Council ;  and  it  would 
appear  that  the  decree  of  the  Council  of 
Trent  respecting  marriages  was  not  meant 
to  apply  to  the  marriage  of  Protestants, 
who  could  not  conform  to  it.  That,  my 
Lords,  I  think  is  the  universally  prevailing 
opinion.  But  when  we  come  to  the  Boyal 
Marriage  Act,  it  seems  to  me  that  there  is 
an  insuperable  bar  to  the  validity  of  this 
marriage.  The  elaborate  opinion  that  has 
been  delivered  by  the  Lord  Chief  Justice  of 
the  Common  Pleas  appears  to  me  to  have 
entirely  exhausted  this  part  of  the  subject. 
It  accords  with  the  opinion  I  had  origi- 
nally formed.  I  kept  my  mind,  however, 
entirely  open  till  I  had  heard  the  argu- 
ments on  both  sides,  and  I  am  now  con- 
firmed in  my  previous  o{)inion  by  the  legal 
reasoning  laid  before  us  in  the  most  admir- 
able opinion  we  have  this  day  heard 
delivered  by  the  Lord  Chi^  Justice,  I 
entirely  concur  with  that  opinion.  1  have 
no  doubt  that  it  is  competent  to  the 
British  Legislature  to  pass  a  law  making 
invalid  the  marriage  of  particular  British 
subjects  all  over  the  world.  I  have  no 
doubt  that  it  was  the  object  of  that  Act 
of  Parliament  to  invalidate  marriages  of 
the  descendants  of  Oeorge  the  Second  (with 
the  exception  of  Princesses  married  into 
foreign  royal  families)  without  the  con- 
sent of  the  Crown,  wherever  these 
marriages  mi^ht  be  celebrated ;  and  I  am 
clearly  of  opinion  that  the  intention  is 
sufficiently  testified  by  the  language 
which  has  been  employed. 

Lord  LTNDHUBaT,  L.  C. :  My  Lords,  I  wish 
to  explain,  that  by  a  "  marriage  in  fact," 
I  mean  that  I  think  the  evidence  is 
sufficient  to  show  that  these  parties  were 
maiTiod  at  Bome  b^  a  clergyman  of  the 
Church  of  England,  in  conformity  with  the 
rites  and  ceremonies  of  the  English  Church. 
With  regard  to  the  evidence,  as  referred 
to  by  my  noble  and  learned  friend  Ijord 
Campbell,  that  evidence  is  sufficient,  as  it 
at  present  stands,  to  show  that  this  mar- 
riage would  be  a  valid  marriage  of  Pro- 
testants at  Bome,  according  to  the  law  of 
Bome;  whether  such  a  marriage  would 
be  a  valid  marriage  in  this  country,  for 
any  purpose  independently  of  the  Boysd 
Marriage  Act,  is  a  point  upon  which  I  give 
no  opinion. 

Lord  Bbottoham  :  I  give  no  opinion 
upon  that. 


116] 


The  Sussex  Peerage  Clai/m,  1844. 


[116 


Lord  GoTTENHAM  :  My  Lords,  after  the 
discassion  which  has  takeo  place,  I  think 
it  right  to  say  that  my  opinion  is  formed 
entirely  and  exclusiyely  upon  the  Royal 
Marriage  Act.  It  is  only  that  part  of  the 
case  wh^ch  has  been  conclnded,  and  that 
is  the  only  part  upon  which  we  can 
properly  express  an  opinion.  I  entirely 
agree  m  the  opinion  which  has  been 
expressed  by  the  learned  judges,  inasmuch 
as  by  the  construction  of  the  Royal 
Marriage  Act,  whether  the  marriage 
would  be  valid  by  the  law  of  Rome  or  nut, 
it  would  not  be  valid  by  the  law  of  this 
country.  My  opinion  therefore  is  against 
the  claim* 


It  was  then  resolved  that  the  claimant 
had  not  made  out  his  claim  to  be  Duko  of 
Sussex,  Earl  of  Inverness,  and  Baron  of 
Arklow,  and  the  Chairman  was  directed  to 
report  the  same  to  the  House. 

The  resolution  was  accordingly  re- 
ported to  the  House,  and  affirmecL  And 
the  same  was  reported  by  the  House  to 
Her  Majesty. —l^rcte'  Journals,  9th  July 
1844. 

Matekials  made  use  op.— The  above 
report  has  been  compiled  from  the  reports 
in  11  CI.  A  F.  86,  8  Jur.  793,  and  the 
Minutes  of  Evidence  printed  by  order  of 
the  House  of  Lords. 
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AGAINST 


-  Plaintiff  in  Error. 

-  Defendant  in  Error, 
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Samuel  Gray 

The  Queen 

Judgment  of  the  House  of  Lords  on  writ  of  error,  September  2, 
1844.    (Reported  in  11  CI.  &  F.  427,  and  8  Jiir.  879.) 

On  an  indictment  in  the  Court  of  Qaeen's  Bench,  Ireland,  under  1  Vict.  c.  85.,  for  Bhootiog 
with  intent,  &c.,  a  felony  punishable  with  transportation,  the  prisoner  challenged  two  of  the  jurors 
peremptorilj.  The  Court  having  overruled  the  challenges,  the  prisoner  was  convicted  and 
sentenced,  but  the  judgment  was  afterwards  reversed  by  the  House  of  Lords  on  writ  of  error,  and 
a  venire  de  novo  awarded. 

JRight  of  peremptory  challenge  in  felonies  not  capital. 
Held  by  the  House  of  Lords  (Present :  Lords  L3mdhurst,  L.C. ;  Brougham,  and  Campbell)— 
The  right  of  a  prisoner  to  challenge  SO  jurors  peremptorily  exbts  in  all  cases  of  felony,  and 
is  not  oonfined  to  felonies  which  are  punishable  capitally. 


This  case  raised  the  qnestion  whether  a 
ptrisoner's  right  to  cballenge  20  jnrors 
peremptorily  is  confined  to  cases  punish- 
able with  death,  or  extends  to  all  felonies. 
Before  benefit  of  clergy  was  abolished  (in 
England  by  7  &  8  Geo.  4.  o.  28.,  and  in 
IreL&nd  by  9  Oeo.  4.  c.  64.),  all  felonies 
except  petty  larceny  and  mayhem  were 
punishable  with  death.  In  England,  as 
stated  below,  the  practice  both  before 
7  &  8  Oeo.  4.  c.  28.,  and  after,  had  been  to 
allow  pereiQptory  challenges  in  all  oases 
of  felony.  In  Ireland,  before  9  Oeo.  4.  c.  54., 
peremptory  challenges  were  only  allowed 
m  cases  of  felony  without  benefit  of  clergy, 
and  afterwards,  only  in  cases  of  felony 
punishable  with  death. 

An  indictment  was  preferred  in  1842,  at 
Monaghan,  in  Ireland,  against  Sawkuel 
Oray^  under  1  Vid.  c.  86.  ss.  3  &  4,  charging 
him,  in  the  first  count,  with  shooting  with 
intent  to  murder,  and,  in  the  second 
count,  with  shooting  with  intent  to  do 
grievoas  bodily  harm.  The  statute  made 
the  ofience  felony  punishable  with  trans- 
portation, even  though  no  bodily  harm 
should  be  infiicted.  The  prisoner  was 
three  times  put  on  his  trial  at  the  Mon- 
aghan Assizes,  and  on  each  occasion  the 
jurors  disagreed  about  their  yerdict,  and 
were  discharged.  The  indictment  haying 
been  remoyed  by  eertioroH  into  the 
Court  of  Queen's  Bench,  Dublin,  Otoai, 
the  defendant,  pleaded  specially  autrefoia 
€uquit,  and  the  Crown  haying  demurred, 
ti^e  Court  gaye  judgment  of  respondeat 
outter  (a);  and  the  defendant  pleaded 
**Not  Guilty."    The  record  haying  been 

(a)  5  It.  L.  B.  684. 


sent  down  for  trial  to  the  Monaghan  Sum- 
mer Assises  in  the  year  1843,  the  defen- 
dant chaUenged  two  of  the  jurors,  WVXiam 
Charles  WaddeU  and  James  KeUy,  peremp- 
torily, and  without  showing  any  special 
cause  or  ground  of  challenge.  Tne  Crown 
haying  demurred  to  the  challenges,  the 
Court  gaye  judgment  aUowins  the  de- 
murrer, and  oyerruling  the  challenges, (a) 
and  the  prisoner  was  tried  and  conyicted. 
In  the  Hilary  Term  1844,  following,  Orwy 
moyed  in  arrest  of  judgment  upon  the 
ground  that  his  aboye-mentioned  chal- 
lenges had  been  disallowed  contrary  to 
law.(6) 

The  Court  (Pbkbin,  J.,  dies.)  dismissed 
the  motion,  and  sentenced  the  prisoner 
to  be  transported  for  life.  A  writ  of  error 
was  then  brought  to  reyerse  the  judgment. 

The  Judges  haying  been  summoned, 

TiMDAL,  C.J.,  POLLOOK,  C.B.,  PATTESOir, 
WlLUAMS,       COLJSBIDOB,        CoLTMAH,       and 

WioHTMAN,  J  J.,  Pakkb,  B.,  and  Quenst,  B, 
attended. 

Counsel  for  the  Plaintifis  in  Error: 
Napier  (c)  and  Dawson. 

Counsel  for  the  Crown  :  Attorney 
Oeneral  for  Ireland  (the  Right  Honour- 
able T.  B.  C.  Bmith)  (d)  and  Waddington. 

Napier  and  Dawson  for  the  Plaintiff  in 
Error :  The  question  is,  whether  a  prisoner 
indicted  for  felony  under  1  Vid.  c.  85. 
ss.  3  and  4,  has  the  right  of  peremptory 
challenge,  his  life  not  being  in  danger. 
The  right  of  peremptory  challenge,  it  is 
submitted,  is  incident   to  eyezy  felony. 


(a)  Irish  Circ.  Bep.  420. 

(6)  6  Ir.  L.  B.  269. 

(c)  Afterwards  Lord  Chancellor  ef  IMaad. 

(<0  Afterwards  Master  of  the  Boils. 
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wbother  at  common  law,  or  by  statute. 
A  felony  created  by  statute  has  all  the  in- 
cidents of  any  other  felony,  though  this 
is  felony  at  common  law,  and  the  statute 
has  only  altered  the  punishment.  This 
is  shown  by  the  Coalheavers  case  (a) 
where — 

"  The  Judges  determined  that  this  offeuce 
was  a  new-created  felony,  and,  therefore,  that 
it  must  necessarily  possess  all  the  incidcLts 
which  appertain  to  felony  by  the  roles  and  prin- 
ciples of  the  common  law." 

The  case  goes  on  to  say,  that  of  these 
rules  and  principles — 

**  one  of  the  most  important  incidents  is  the 
right  of  challenge,  especially  to  the  polls." 

On  the  free  exercise  of  the  right  of 
challenge  depends  in  great  measure  the 
prisoner's  security  for  a  fair  trial.  Coke 
says  (h)— 

**  by  the  common  law,  in  cases  of  high  treason 
or  misprision  of  treason,  a  man  may  challenge 
35  peremptorily,  which  is  under  three  juries ; 
but  more  he  cannot." 

And  Comyn8  says — 

"  So  in  petty  treason  or  felony,  by  the  common 
law,  he  might  challenge  85,  which  is  now  re- 
strained, by  the  statute  22  Hen.  8,  to  20,  without 
cause  8hown."(c) 

The  other  authorities  (d)  all  describe 
the  right  of  challenge  as  applicable  to 
felony,  and  do  not  confine  it  to  any  par- 
ticular class  of  felonies. 

The  right  of  challenge  does  not  depend 
exclusively  on  the  punishment  being  capi- 
tal ;  it  CTen  applies  to  misprision  of  treason, 
which  is  a  high  misdemeanor,  but  no 
felony.  Further,  while  the  right  of  chal- 
lenge is  a  necessary  incident  of  the  crime 
of  felony,  the  death-penalty  is  not. 

Hawkins  defines  it  thus  (e) — 

"  Felony,  which  ex  vi  termini^  signifies  quod 
lihet  crimen  Jelleo  animo  perpetratum,  and  can 
be  expressed  by  no  penphrasis  or  equivalent 
without  the  word /e/onice." 

This  is  partly  taken  from  the  definition 
borrowed  oy  Coke  from  Olanville — 

**  Quod  libel  capitaie  crimen  feileo  animo  per- 
petratum,"(f) 

Hawkins  amends  this  by  omitting  capi- 
taie, even  though  that  word  did  not  neces- 
sarily imply  the  punishment  of  death. 
liora  Coke  did  not  consider  that  capitaie 
only  included  offences  punishable  with 
death,  because  he  says  that  under  felony 

(a)  1  I.each,  C.  C.  66. 

(b)  8  Inst.  27. 

(c)  Com  Dig.  Chall.  C.  1,  and  Justices  W.  2. 

(d)  Finch  4I4~Tii.  QuJlMiger  Bro.  Abr. 
Chall.  86  ;  Fitz  N.  B.  Chall.  162  ;  Co.  lat. 
1566.  .... 

(«)lH4wk.P.C.c.  7.0,1. 
(/)Cq.j4t.8^1a, 


in  commission  is  included  chance  medley, 
se  de/endeiidot  and  petty  larceny,  adding — 
'*  For  such  of  these  crimes,  for  which  any  shall 
have  this  judgment,  to  be  hanged  by  the  neck 
till  he  be  dead,  he  shall  forfeit  all  his  lands  in 
fee  simple,  and  hi«  goods  and  chattels.  For  fel- 
ony by  chance  medley,  or  se  defendendo^  or  petty 
larceny,  he  shall  forfeit  his  goods  and  chattels, 
and  no  lauds  of  any  estate  of  freehold  inheri- 
tance/'C*) 

Blackstone   adopts   these    remarks  and 

says (h) — 

**  Hence  it  follows  that  capital  punishment  does 
by  no  means  enter  into  the  true  idea  and  defi- 
nition of  felony." 

It  is  not  liability  to  death,  but  liability 
to  forfeiture  that  is  of  the  essence  of  a 
fclony(c)  ;  that  Blackstone  states  to  be  an 
inseparable  incident  and  true  criterion  of 
felony.  This,  however,  is  not  perfectly 
accurate,  for  misprision  of  treason,  which 
involves  forfeiture,  is  only  a  misde- 
meanor. The  right  of  challenge  is 
applied  in  terms  to  cases  of  felony,  and 
it  would  be  strange  if  its  practical  allow- 
ance should  depend  on  a  casual  conse- 
quence, not  on  an  essential  propert}'  of 
felony.  The  right  is  also  allowed  in 
cases  of  misdemeanor,  from  which  it  would 
be  excluded  if  the  reasons  employed  to 
exclude  it  in  cases  of  felony  were  sound. 
The  common  incident  in  all  the  offences 
to  which  the  right  of  challenge  extends 
is  not  the  death  penalty,  but  forfeiture. 

But  it  will  be  said  that  most  of  the 
text-writers,  in  dealing  with  the  right  of 
challenge,  speak  of  the  privilege  as  existing 
in  favorem  vitce.  Text-book  writers  repeat 
one  another,  and  repetition  alone  cannot 
confer  authority  on  a  statement  originally 
wrong.  The  origin  of  all  these  descrip- 
tions is  in  Coke  (Co.  Lit.  1566),  where 
this  expression,  **  in  favour  of  life,"  is  used, 
but  that  he  did  not  mean  to  limit  the  rule 
to  cases  punishable  with  death  is  shown  by 
his  including  misprision  of  treason,  which 
is  not  felony  and  not  punishable  with 
death.    In  another  place  he  says  (d)  that 

**  if  a  man  be  nonsuit  in  an  appeal  of  mayhem, 
it  is  peremptory ;  for  the  writ  says,  felonice 
fnaihemauit,** 

which  shows  that  the  word  felonice  was 
the  word  involving  the  right  of  peremp* 
ioTj  challenge,  for  mayhem  was  not 
capitally  punishable.  Comyns  (e)  gives  the 
rule  but  not  the  reason,  so  that  he  at  least 
did  not  think  that  the  rale  was  restrioted 
to  capital  cases. 

(a)  Co.  Lit.  391a. 
lb)  4  Bla.  Com.,  97. 

(c)  The  penalty  of  forfeiture  was  abolished 
by  38  &  34  Vict.  c.  28.    _  _ ~ 

(d)  Co.  Lit.  IS'&a.  ^ 

C«)  Com.  Dig.  tit.  Chall.  C 
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Lord  Chief  Boron  QxEbert  (a)  Buggesta  a 
different  reason  for  the  rale,  yiz.,  that  the 
trial  by  petty  jury  came  in  place  of  the 
ordeal,  and  this  yiew  is  supported  by  the 
case  of  the  Abbot  of  Strata  MeroelIa,(&) 
and  by  Kilham's  **  Laws  of  WiUicm  the 
Conqueror."  (c) 

Blaohstane  {d)  states  the  rale  as  to 
peremptory  challenges  doubtfolly,  saying 
that  it  was  granted 

**  in  criminal  cases,  or  at  least  in  capital  ones,  tfi 
faoorem  mt<B.** 

But  one  of  his  commentators  {OoU' 
ridge t  J.)  snggeets  that  this  inclades  all 
felonies  which  in  legal  theory  are  capital. 

Oomyns  merely  says  (e) — 

*<  By  Statute  22  Hen.  8.  c.  14.  a  felon  may  chal- 
lenge 20  of  the  jury  peremptorily." 

The  words  of  the  Irish  statute  (10  &  11 
OhcL  1.  c.  9.)  limiting  the  number  of  chal- 
lenges are  eyen  more  general : 

*'higb    treason,  petty   treason,  murder,  man- 
slaughter, or  any  other  felony  whatsoeyer." 

This  statute  does  not  countenance 
the  Irish  practice,  and  in  England  the 
practice  has  always  been  to  allow  the 
challenge  in  all  felonies.  In  the  statute 
10  OJuL  1.,  sess.  2,  0.  14.  s.  5,  there  is  a 
specific  designation  of  the  felonies  which 
are  punishable  with  death,  so  that  it  is 
clear  that  the  legislature  was  perfectly 
aware  of  the  distinction,  felony  or  not. 

The  analogy  from  the  case  of  petty 
larceny  will  bHd  denied,  and  it  will  be  said 
that  petty  larceny  is  not  a  felony.  But  in 
one  of  the  Year  Books  (/)  there  is  an 
aiffument  on  the  yery  point,  whether  the 
taking  of  anything  under  the  yalue  of 
12<i.  was  a  felony  or  not,  and  Fitzherbert, 
who  was  then  Chief  Justice,  said : 

•*  The  indictment  shall  be  that  hefelonice  cepit ; 
for  it  is  such  a  felony  that  one  forfeits  all  his 
goods  for  it,  but  he  shall  not  lose  his  life.  And 
I  could  show  you  an  ancient  book,  that  he 
shonld  forfeit  his  lands  for  this." 

This  doctrine  is  adopted  by  Hale  (g) 
and  by  Brooke, {h)  and  in  Bromley* $  ca6e,(i) 


(a)  History  of  the  Common  Pleas,  p.  98. 

(6)  9  Rep.  24a. 

(c)  pp.  15,81,79. 

(<0  4  Bla.  Com.  8. 

(e)  Tit.  Indictment  M. 

(/)  27  Hen.  8.  fo.  22. 

(a)  1  Hale  P.  C.  603,  630. 

(X)  Bro.  Abr.  tit.  Corone,  pi.  2. 

(t)  Hetley,  p.  66.  See  also  Male  ▼.  Ket, 
Hob.  184,  where  the  point  was  expressly 
decided.  *'Male  brought  an  action  against 
Ket  for  saying  that  he  had  stolen  his  com  out 
of  his  barn.  After  a  verdict  it  was  said  the 
com  might  not  be  worth  a  penny:  yet  judg- 
ment was  given  for  the  plaintiff ;  for  it  is  felony, 
tboogh  it  be  not  capital.**    Note  in  CI.  &  7. 


which  shows  that  a  prisoner  indicted 
for  grand  larceny  might  be  conyioted  of 
petty  larceny.  In  petty  as  in  grand 
larceny  the  prisoner  was  denied  the 
priyilege  of  being  defended  by  counsel  : 
Mcmkin.8  (a)  and  Blachetone  (b) ;  the  sta- 
tute which  removed  this  disability,  6  &  7 
WiU,  4,  c.  114.  made  no  distinction  be- 
tween grand  and  petty  larceny,  which  also 
resemble  each  other  as  to  the  incidents 
of  a  finding  of  fugam  feoii :  Hawkine  (o) 
and  Hale,  {d)  Meso  y.  Wilkes,  (e)  Halee 
y.  Petti,  (f)  Pendoch  y.  Jl£ack%nder,(g) 
where  the  question  was  whether  a 
person  conyicted  of  larceny  could  be 
witness  to  a  will.  Willee,  C.  J.,  de- 
liyerine  the  judgment  of  the  Court,  dis- 
tinguishes between  the  crime  and  the 
punishment.  He  refers  to  Coke,  Hale, 
and  Hawkins,  to  show  that  persons  con- 
yicted of  felony  are  infamous ;  he  then 
cites  authorities  to  show  that  petty  lar- 
ceny is  felony,  and  holds  that  a  person 
oonyicted  of  Umt  offbnce  is  not  competent 
as  a  witness. 

If  grand  and  petty  larceny  are  the  same 
in  other  respects,  they  must  be  so  as 
regards  challenge,  especially  after  the 
statute  which  scibjects  both  to  the  same 
punishment. 

In  any  felony  the  defendant  may  plead 
oyer  after  a  special  plea,  for  though  Lord 
Hale  states  that  he  may  do  so  in  favorem 
vitcB,(h)  that  restriction  has  not  been  recog- 
nised in  practice,  and  in  .Bessy.  Oodda/rd,(%) 
Lord  HoU  states  the  rule  as  existing 
in  case  of  felony  and  not  of  misdemeanor, 
showing  that  in  his  opinion  it  belongs  to 
felony  as  distinguished  from  misde- 
meanor. 

Again,  though  Hawkins  (j)  says  : 

"In  cases  not  capital  judgment  on  demurrer  is 
final," 

yet  in  Beg.  y.  Pureha8e,(k)  Patteso^h,  J., 
said, 

'<I  think  that  there  is  no  doubt  that  the 
prisoner  may  plead  over  to  the  felony,  if  the 
demurrer  be  decided  against  him."  (/) 

By  6  Oeo.  4.  c.  60.  s.  30,  a  special  jury 
is  allowed  in  all  criminal  cases,  except 
treason  and  felony.    The  reason  is  that 


(a)  2  Hawk.  P.  C.  c  89.  s.  1. 
(6)  4  Bla.  Com.  855. 

(c)  2  Hawk.  P.  C.  c.  49.  s.  14. 

(d)  1  Hale  P.  C.  530. 

(e)  4  Burr.  2549. 
(/)  Plowd.  268. 
(a)  Willes,  669. 

{%)  2  Hale  P.C.  255. 

(0  2  Ld.  Baym.  922. 

(j)  2  Hawk.  P.  C.  c.  81.  s.  7. 

(A)  1  Car.  &  M.  619. 

(/)  See  below,  p.  625fi. 
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given  by  Lord  Chief  Justice  Parher  in 
Rex  V.  Maca/rtney  (a)  : 

"  There  cannot  be  a  special  jury  in  cases  of 
treason  or  felony,  for  the  party  must  have  the 
advantage  of  challenging  20  without  cause 
shown." 

S.  29,  which  enacts  that  no  person 
arraigned  for  murder  or  felony  shall  be 
admitted  to  any  peremptory  challenge 
above  20,  must  therefore  apply  to  every 
case  in  which  there  could  not  be  a  special 
jury — that  is  to  say,  to  every  kind  of 
felony. 

In  clergyable  felonies  the  right  of 
peremptory  challenge  existed.  Benefit 
of  clergy  was  at  first  a  purely  ecclesiasti- 
cal privilege  {Hale  (h)) ;  it  was  afterwards 
granted  to  all  who  could  read  (Searle  v. 
Williams), (c)  6  Anne  c.  6.,  but  though  the 
punishment  was  thus  in  efi'ect  aliered,  a 
clergyable  felony  remains  in  quality  a 
capital  offence.  It  is  so  in  theory,  even 
where  a  statute  creates  a  felony  and 
makes  it  punishable  with  transportation. 
Rex  V.  Johnson  (d)  —  The  privilege  can 
only  be  taken  away  by  express  words ; 
ana  Hawkins  says  :  (e) 

**  If  a  statute  create  a  felony,  and  say  that  the 
offender  shall  suffer  death,  yet  he  shall  in  such 
case  have  the  benefit  of  clergy ;  for  this  being 
a  privilege  allowed  by  the  common  law,  cannot 
be  taken  away  without  express  words." 

Hale  (/)  is  to  the  same  effect.  7  &  8  Oeo. 
4.  c.  28.  by  statute  abolished  benefit  of 
clergy,  but  by  section  7  counteracts  the 
effect  of  that  abolition  by  providing  that 
persons  convicted  of  felony  not  excluded 
from  clergy  at  the  time  of  the  passing  of 
that  statute  shall  not  suffer  death. 

7  &  8  Geo,  4.  c.  29.  increases  the  punish- 
ment of  many  clergyable  felonies,  such  as 
manslaughter,  and  abolishes  the  distinc- 
tion between  grand  and  petty  larceny. 
The  analogous  Irish  Acts  are  9  Geo,  4. 
cc.  53.,  64..  65.,  66. 

The  Irish  practice,  which  is  stated  to 
have  existed  before  these  Acts,  is  plainly 
against  the  law. 

The  law  is  now  more  favourable  to 
defendants  than  formerly,  and  in  Rex  v. 
Oeach^ig)  an  indictment  for  forgery — not 
punishable  with  death — Pcurke,  B.,  allowed 
a  peremptory  challenge.  The  practice  of 
the  English  Uourts  is  oc^rrect ;  that  of  the 
Irish  Courts  erroneous. 

Aitorney  General  for  Ireland  and 
Waddington  (for  the  Crown) :   The  Eng- 

(a)  Vin.  Abr.  Trial,  D.  c.  2,  oct.  edit.  21  vol. 
801. 
(6)  2  Hale  P.C.  821,  879. 
(c)  Hob.  288. 
{d)  8  M.  8(  S.  689. 
(O  1  Hawk.  P.C.  c.  7.  i.  9. 
(/)  2  Hale  P.C.  820. 
(^)  9  C.  &  P.  499. 


lish  practice  is  not  warranted  by  law; 
the  Irish  practice  is  in  accordance  with 
all  the  authorities.   10  &  11  Gha.  1  c.  9., 

"An  Act  for  the  limiting  of  peremptory 
challenges,  in  cases  of  treason  and  felonies," 
was  not  in  favour  of  the  subject,  but  limited 
the  comn.on-law  right  till  then  existing. 
Even  the  common-law  right  of  peremptory 
challenge  was  not  necessarily  incident  to 
all  kinds  of  felony.  The  argument  of 
analogy  founded  on  Cohens  mention  of  mis- 
prision of  treason  cannot  be  supported. 
That  offence  was  then  capital,  and  the  right 
to  peremptory  challenge  existed  in  regard 
to  it ;  when  it  became  a  misdemeanor  that 
right  ceased.  All  the  text-writers  say 
that  the  right  of  peremptory  challenge 
was  given  in  favour  of  life.  FortesGue^ia) 
Lord  Cokes  Institutes, (6)  Trials  per 
Pais,(c)  Haiokins*  Pleas  of  the  Orown,(d) 
Bacon's  Abridgment,  (e)  StoAAnfm^Xf) 
Lamhard's  Eireuarcha.ff^)  Hale's  Pleas  of 
the  Crown, (^)  Doctor  and  Student,(t) 
Wi7igate*s  Maxims, (;')  Terms  de  la  Ley.(i!f) 
If  in  the  time  of  Coke,  Fortestme,  and 
Lanil)ard,  peremptory  challenge  existed  in 
cases  of  petty  larceny,  they  must  have 
mentioned  it.  They  do  not  do  so,  and 
whenever  they  speak  of  the  privilege  they 
speak  of  it  as  granted  in  favour  of  life. 

Although  in  Coke  (l)  larceny  is  put 
under  the  word  felony,  and  the  definition 
given  of  felony, 

**  Ex  vi  termini,  it  signifies  quodlibet  capitale 
crimen  felleo  animo  perpetratutH,** 

may  appear  to  apply  to  larceny,  yet  all 
the  incidents  of  felony  do  not  apply  to  it. 
Lamhanrd  says  :{m) 

*'And  albeit  petty  be  not  punishable  by 
death,  as  the  greater  larceny  is,  yet  be  they 
both  felonious  takings.*' 

But  further  in  petty  larceny  benefit  of 
clergy  could  not  be  prayed;  it  did  not 
produce  civil  death  in  the  offender. (n) 

Lord  Lyndhuest,  L.C. :  In  the  later 
editions  of  this  Year  Book,  the  judge  is 
made  to  assert  that  petty  larceny  is  not  a 
felony.  Lord  Chief  Justice  Qihhs  used  to 
say  ttiat  you  could  get  anthorities  in  the 
Year  Books  for  any  side  in  anything. 


(a)  De  Laud,  c.  27. 
(6)  Co.  Lit.  156  b. 
(c)  2  Vol.  8th  edit.,  176,  699. 
((f)  2  Hawk.  P.C.  c.  48.  s.  6. 
(«)  Tit.  Jury,  K.  9. 

(/)  Siaunford  P.C.  157  b. ;  Tit  Challenge, 
B.  3,  c.  7. 
{q)  p.  554. 
(h)  2  Hale  P.C.  ««7. 
(0  Dial.  L,  c.  8. 
Q)p.358. 
(A)  Tit.  Challenge. 
(0  Co.  Lit  891s. 
(m)  Eirenarcha,  p.  272. 
in)  3  Inst  218. 
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AUomey  OtnenU  far  Iniamd:  Kor  did 
it  admit  of  there  being  an  aooeetory; 
which,  BSjB  Lord  OoJce, 

**  Is  owing  to  the  tenuity  of  the  offenoe."(a) 

In  the  case  of  the  prisoner  in  petty 
larceny  challenging  more  than  three  full 
jniies,  he  was  not  subjected  to  the  peine 
forte  et  dmre,  which  was  applied  only  in 
capital  cases ;  j5a2d,(&)  Lord  Co£s,(c) 
BUvwnfwA.id)  Hawhin8,(e)  BlacJcHone^i 
Gommentarie8.(/)  All  these  things  show 
that,  though  petty  larceny  was  nominally 
a  felony,  there  was  a  great  distinction 
between  it  and  felonies  in  the  strict  sense 
of  the  word.  The  incidents  which  did 
not  apply  to  petty  larceny  did  apply  to 
other  capital  cases,  even  though  they  were 
not  felonies.  Piracy,  for  instance,  was  not 
a  felony,  though  it  was  a  capital  offence, 
and  a  pardon  of  aU  felonies  did  not  extend 
to  it;  CoJee.{g)  The  7  &  8  Geo.  4,.  c.  23. 
recognises  this  distinction,  when  it  speaks 
of  peremptory  challenges, 
**  in  cases  of  treason,  fdony,  or  piracy." 

This  shows  that  the  right  of  peremptory 
challenge  did  not  exist  merely  because  the 
offence  was  in  the  class  of  felonies,  but 
that  it  belonged,  or  was  incidental  to 
capital  cases,  and  was  allowed  in  favour 
of  life.  Another  proof  of  the  distinction 
between  capital  and  non-capital  felonies 
is  that  benefit  of  clergy  applied  only  to 
the  former.  Then  as  to  misprision  of 
treason,  that  was  formerly  capital;  Coke  {h) 
The  10  &  11  Cha.  1.  c.  9.,  limiting  the 
number  of  challenges,  does  not  mention 
misprision  of  treason,  because  by  1  &  2 
Phil,  and  M.  c.  10.  that  offence  had 
become  a  misdemeanor. 

Again,  a  peremptory  challenge  was  not 
allowed  on  the  trial  of  collateral  issues, 
becKause  the  life  of  the  party  was  not  then 
in  jeopardy.    It  is  true  Ooie  says  :(i) 

*'  If  a  num  be  outlawed  for  treason  or  felony 
at  the  suit  of  the  King,  though  the  issue  be 
joined  on  a  collateral  point,  yet  be  shall'  have 
hid  challenges ;  for  this,  by  a  mean,  concerneth 
his  life." 

Whether  this  be  now  authority  or  not, 
it  shows  that  Coke  thought  only  of 
peremptory  challenges  in  connection  with 
capital  charges.    Mr.  Hwrgrave  says  :(j) 

**  Staonford  is  of  the  same  opinion,  citing 
for  authorities  Fitsherbert,  &o.    Uowever,  the 


(a)  12  Bep.  81. 

(6)2HalePC.S68. 

(c)  9  Inst.  177. 

{d)  1  Staunford  P.C.  S4. 

(e)  2  Hawk.  P.C.  c.  48.  s.  9. 

(/)  4  Bla.  Com.  825. 

(a)  8  Inst.,  Ill,  112. 

(A)  8  Inst,  86 ;  4  Bla.  Com.  120. 

(0  Co.  Lit.  157  b. 

(0  Id.  n.  8. 


benefit  of  peremptory  ohalleoges  on  oodaltral 
issues,  in  capital  cases,  has  heea  denied  by  the 
practice  of  later  times ;" 

and  he  cites  several  authorities  for  this 
statement.  It  may  be  admitted  that  if 
the  right  existed  at  common  law  tlie 
statutes  have  not  expressly  deprived  the 
prisoner  of  it,  and  he  cannot  be  deprived 
of  it  by  implication  where  the  offence 
remains  the  same  as  at  oommon  law.  But 
here  the  offence  does  not  remain  the 
same. 

[Counsel  referred  to  Irish  cases  collected 
in  Mr.  Joy'e  work  on  •*  Peremptory  Chal- 
lenges," and  contended  that  they  were 
rightly  decided.] 

The  offence  here  charged  has  bj  the 
change  of  punishment  been  placed  m  the 
same  situation  as  a  misdemeanor.  The 
incidents  of  a  misdemeanor  alone  apply 
to  it;  what  they  are  may  be  seen. 
Bex  V.  Taylor,{a)  There  the  defendant 
pleaded  a  former  conviction.  There  was 
a  demurrer  to  his  plea,  and  the  demurrer 
concluded  with  a  prayer  of  respondeat 
oueter;  but  the  Court,  after  giving  judg- 
ment for  the  Crown  on  the  demurrer,  held 
that  the  judgment  must  be  final,  and  that 
the  defeadaut  could  not  plead  over.  Lord 
Tenter/den,  in  giving  judgment,  said  that 
the  defendant's  plea  was  a  plea  in  bar, 
and  t^at  the  rule  in  civil  actions  was,  that 
a  defendant  could  not  plead  a  second  plea 
in  bar  after  a  first  had  been  deterramed 
against  him.   His  Lordship  then  added  : 

*'  In  this  respect  the  analogy  between  actions 
and  misdemeanors  is  established  by  express 
decision.  In  felonies  the  rule  is  otherwise: 
there,  if  he  plead  any  plea  that  does  not  confess 
the  felony,  he  shall  plead  over  to  the  felony,  in 
favorem  vita  ....  The  reason  of  the 
rule  is  expressly  mentioned  by  Lord  Hale,  and 
all  other  writers — in  favour  of  life.  It  is  well 
known  that  there  is  no  felony  at  the  common 
law,  except  petty  larceny,  in  which  judgment  of 
death  may  not  be  pyen ;  nor  any  misdemeanor 
upon  which  such  judgment  can  be  given ;  and, 
therefore,  the  reason  of  the  rule  will  not  I4>ply 
to  the  case  of  a  misdemeanor."(6) 

Lord  Campbell  :  Suppose  perjury  was 
now  made  punishable  with  death,  would 
the  right  of  peremptory  challenge  thereby 
attach  itseir  to  the  offence  P 

Attomey-ChnercU :  It  would,  for  the 
reason  of  the  rule  would  exist  there. 

Lord  Campbell:  Would  that  offence 
then  become  a  felony  P 

Attorney- Oeneral :  Not  on  account  of 
the  mere  chanee  of  punishment.  It  is 
not  contended  here  that  the  offence  is  a 
misdemeanor ;  but  that,  by  the  change  of 
punishment,  it  has  all  the  incidents  of 
that   class  of   offences,  and    cannot   be 

(a)  8  B.  &  C.  602. 
(6)  See  below,  625fi. 
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treated  like  capital  felonies,  where  parti-  | 
cular  privileges  are  accorded  to  prisoners  | 
**in  favour  of  life."  Here  life  is  not  in  : 
danger,  and  those  privileges,  therefore,  I 
do  not  exist.  i 

Napier,  in  reply :  As  to  piracy,  it  was 
always  considered  a  felony,  though  not 
triable  in  the  ordinary  courts  of  common 
law.  The  ofifence  was  always  alleged  to 
have  been  committed  piratice  et  felonice. 
The  argument  from  the  case  of  piracy 
does  not  therefore  apply.  Heresy,  how- 
ever, was  a  capital  ofl'ence,  and  yet  there 
was  no  right  of  peremptory  challenge,  a 
fact  which  shows  that  the  right  did  not 
exist  on  account  of  the  punishment.  It  is 
a  right  ascribable  to  the  class  of  offence, 
and  not  to  the  penalty  affixed  to  the 
commission  of  it. 

Lord  Campbell,  in  the  absence  of  the 
Lord  Chancellor,  proposed  for  the  con- 
nideration  of  the  judges  the  following 
question,  which  had  been  prepared  by  the 
Lord  Chancellor : 

•*  A.  B.  being  indicted  under  the  statute 
1  Vict.  c.  85.  8.  3,  for  the  commission  of 
the  felony  of  shooting  at  another  person 
with  intent  to  murder,  challenged  peremp- 
torily one  of  the  jurors  called  to  be  sworn 
upon  the  trial :  it  waa  objected  to  by  the 
prosecutor.  Ought  the  Court  to  have  al- 
lowed or  disallowed  such  challenge  ?  " 

The  Judges,  difl'ering  in  their  answers, 
delivered  their  opinions  seriatim. 

WiGHTMAN,  J. :  The  oflTence  in  question 
Is  a  felony,  but  the  punishment  is  not 
capital;  and  it  is  to  be  considered 
whether  the  privilege  of  peremptory  chal- 
lenge depenas  upon  the  quality  of  the 
offence,  or  the  punishment. 

It  has  been  so  invariably  the  practice  in 
all  the  courts  of  criminal  judicature  in 
England,  to  allow  a  prisoner,  charged  with 
any  felony  whatever,  whether  capital  or 
otnerwise,  to  challenge  peremptorily  any 
one  of  the  jurors  called  to  be  sworn,  to 
the  number  of  twenty,  that  the  first  im- 
pression u|)on  the  mind  of  any  one  accus- 
tomed to  practise  in  those  courts  would 
be,  that  unless  it  clearly  appeared  that 
such  practice  was  founded  on  error,  its  ex- 
istence BO  long,  without  dispute  or  contro- 
versy, raises  a  strong  presumption  that 
its  origin  was  legal  and  its  continuance  of 
right,  and  that  the  privilege  is  attached 
to  the  quality  of  the  offence,  and  not  to 
the  punishment.  It  is  said,  however,  that 
it  is  a  privilege  allowed  only  in  favor&m 
vitcB,  and  does  not  extend  to  oases  in  which 
the  punishment  is  not  capital.  This  posi- 
tion appears  to  be  founded  upon  an  observa- 
tion made  by  some  of  the  text-writers,  as  to 
the  ground  upon  which  a  peremptory  ohal- 
lenge  is  allowed  to  persons  ohargea  with 
treason  or  felony,  toat  it  is  in  favorem 
vitm. 


It  is  hardly  necessary  for  the  purpose  of 
the  present  question  to  inquire  critically 
into  the  etymology  or  original  meaning  of 
the  term  felony,  but  it  is  said  by  Sir 
William  Blachstone  (a)  that  the  distinctive 
incident  in  felony  is  forfeiture,  and  not 
capital  punishment ;  and  that  at  common 
law  there  are  offences  which  are  felonies, 
though  not  capital,  and  that  there  are 
offences  the  punishment  of  which  is  capi- 
tal, though  they  are  not  felonies.  He 
gives  instances  of  these,  to  which  it  is  not 
necessary  to  refer ;  but  he  further  remarks 
that: 

"  The  idea  of  felony  is  so  generally  connected 
with  that  of  capital  punishment,  that  we  find  it 
hard  to  separate  them,  and  to  this  usage  the  in- 
terpretations of  the  law  do  now  conform  ;  and, 
therefore,  if  a  statute  makes  any  new  offence 
felony,  the  law  implies  that  it  shall  be  punished 
with  death,  as  well  as  with  forfeiture." 

This  passage  tends  to  explain  how  it 
would  happen  that  the  privilege  of  per- 
emptory challenge  allowed  in  felony  should 
be  considered  as  originating  in  favorem 
vitoB ;  and  accordingly  we  find  in  books  of 
the  highest  authority,  that  the  privilege 
is  stated  to  be  incident  to  felony  generally ; 
and  the  reason  assigned  by  some  is,  that 
such  a  privilege  is  in  favorem  vitce. 

It  is  said  by  Mr.  Justice  Forater,  in  his 
Discourse  on  Homicide,  (6)  that 

'*  at  common  law  all  felonies,  except  petty  lar- 
ceny, rape  and  mayhem,  were  capital  offences, 
unlcs3  in  cases  where  the  offender  was  capable 
of  holy  orders,  and  qualified  for  them  ** ; 

and  it  may  very  well  be  that,  felony 
generally  being  capital,  the  privilege  was 
allowed  generally  to  cases  of  felony,  be- 
cause the  great  majority  were  capital, 
though  there  were  some  few  that  were  not. 
In  Finch^B  "  Law  of  Trial  by  Jury  "  (o) 
it  is  said : 

**  in  indictments  and  appeals  of  felony,  the  de- 
fendant may  challenge  35  jurors  without  show- 
ing cause ;  which  is  called  a  peremptory  chal- 
lenge." 

In  **  Doctor  and  Student,*'  it  is  said  (d^ 
that 

*'he  that  is  arraigned  upon  an  indictment  of 
felony  shall  be  admitted,  in  favour  of  life,  to 
challenge  35  jurors  peremptorily." 

Lord  Coke  (e),  speaking  of  peremptory 
challenge,  says  that 

**  It  is  so  called,  because  he  may  challenge  per- 
emptorily upon  his  own  dislike,  without  show- 
ing of  any  cause ;  and  this  only  \b  in  case  of 
treason  or  felony,  in  favorem  vita :  and  by  the 


(a)  4  Bla.  Com.  97. 
(6)  Fost.  C.  L.  805. 
(c)  Bk.  4.0.36.  p.  414. 
id)  Dial.  I.  0.  8.  p.  89. 
(e^  Co.  Lit.  1566. 
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common  law,  the  prisoner,  on  an  indictment  or 
appeal,  might  challenge  35,  which  was  under  the 
number  of  three  juries." 

In  Oomyna'  Digest  (a),  it  is  said : 
"  iSo  in  petty  treason  or  felony,  by  the  common 
law  he  might  challenge  85." 

Each  of  the  four  eminent  authorities  I 
have  cited  states  the  privilege  of  peremp- 
tory challenge  as  applicable  to  all  cases  of 
felony,  without  making  any  exception, 
though  the  reason  added  by  two  of  them 
does  not  apply  to  three  or  four  of  the  com- 
mon law  felonies.  If  the  privilege  did  not 
extend  to  all  felonies,  it  seems  strange  that 
no  exception  should  be  made  by  them. 

The  opinion  that  the  privilege  was  inci- 
dent to  the  quality  of  the  offence,  and  not 
to  the  punishment — though  the  severity 
of  tbo  latter,  as  generally  applicable  to  the 
offence,  may  have  been  the  first  cause  of 
it — is  supported  by  the  fact  of  the  privi- 
lege having  always  been  exercised  in  cases 
where  benefit  of  clergy  might  be  claimed, 
and  the  felony  was  virtually  and  practi- 
cMy  no  longer  capital.    It  may  indeed  be 
said,  that  down  to  the  statute  5  Annec,  6., 
the  prisoner  might  not  always  be  qualified 
to  receive  the  benefit  of  clergy,  as  he 
might  not  be  able  to  read ;  but  by  that 
statute  the  necessitv  of  reading  to  entitle 
a  prisoner  to  the  Wefit  of  clergy  was 
done  away  with,  and  any  person  from  that 
time  was  entitle!  to  the  benefit  of  clergy 
in  all  clergyable  felonies,  merely  for  ask- 
ing  for  it;    and  from  that   time    those 
felonies  practically  and  virtually  were  no 
longer  capital;  but  the  parties  charged 
were  stiU  allowed  their  challenges  as  in 
other  oases  of  felony,  though  there  was  no 
longer  any  danger  of  their  lives  incase  of 
conviction. 

Several  statutes  have  at  various  times 
been  passed  apparently  recognising  the 
privilege  as  incident  to  felony  generally, 
»nd  without  reference  to  the  punishment 
upon  conviction.  By  the  statute  22  Hen.  8. 
o.  14.  it  was  enacted  that 
"no  person  arraigned  for  any  petty  treason, 
mordery  or  felony/^ 

Bhonld  be  admitted  to  any  peremptory 
challenge  above  the  number  of  20.  By 
the  Irish  statute  10  &  11  Oha,  1.  c.  9.  s.  1, 
it  was  enacted 


••that  no  person  arraigned  for  any  offence  of 
high  treason,  petty  treason,  murder,  man- 
slaaghter,  or  of  any  other  felony  whaUoever, 
shall  be  admitted  to  challenge  peremptorily 
above  the  number  of  twenty.^' 

The    6  Oeo.  4.  c.  50.  s.  29  is  to  the  same 
effect;  that 

"no  person  arraigned  for  murder  or  felony 
•hall  be  admitted  to  any  peremptory  challenge 
above  the  number  of  twenty/' 


(a)  Tit.  ChaUenge,  C.  1. 


767M. 


And  the  statute  9  Oeo*  4.  c.  54.  s.  9  con- 
tains a  similar  enactment  for  Ireland,  and 
nearly  in  the  same  terms. 

Upon  the  whole,  it  would  seem  that  the 
origm  of  the  privilege  in  felony  may  have 
been  the  capital  punishment  usually  inci- 
dent to  that  quality  of  crime,  but  that  the 
privilege  was  annexed  to  the  quality  of 
crime  called  felony,  and  continued  so  an- 
nexed in  practice,  in  England  at  least, 
down  to  the  time  when  the  present 
question  was  raised,  in  all  cases  of  felony, 
whether  the  punishment  was  capital  or 
not ;  and  that  it  has  been  recognised  as 
incident  to  felony  generally,  by  the  sta- 
tutes to  which  I  have  referred. 

I  am  therefore  of  opinion  that  the  Court 
ought  to  have  allowed  the  challenge. 

CoLTMAM,  J. :  It  appears  to  me,  on  the 
best  consideration  which  I  can.  give  to 
this  very  intricate  and  difficult  question, 
that,  by  the  common  law  of  England,  the 
right  of  peremptory  challenge  was  given 
in  all  felonies  except  in  the  case  of  petty 
larceny,  and  that  the  reason  why  it  was 
allowed  was  because  the  party's  life  was 
in  jeopardy ;  but  that  there  is  no  sufficient 
ground  for  saying  that  the  right  was 
given  conditionally  only,  and  to  continue 
only  so  long  as  felony  should  continue  to 
be  a  capital  offbnce.  There  is  no  decision 
of  any  Court  of  Law  in  England,  that  the 
existence  of  the  right  is  so  limited.  There 
is,  indeed,  a  dictum  of  Lord  C.  J.  North, 
in  Beadmg^s  case,(a)  which  is  supposed  to 
go  to  this  extent.  The  indictment  was  for 
a  misdemeanor,  and  the  Chief  Justice  is 
reported  to  have  said, 

**  You  cannot  challenge  peremptorily  in  this 
case,  it  not  being  for  your  life." 

Now,  as  far  as  the  overruling  of 
the  challenge  was  concerned,  this  was  a 
decision,  and  one  that  is  quite  un- 
objectionable: what  is  added  seems  to 
have  been  said,  perhaps  unnecessarily,  by 
way  of  justifying  the  law  from  any  impu- 
tation of  hardship  in  disallowing  peremp- 
tory challenges  in  misdemeanors,  and  not 
by  way  of  laying  down  any  general  rule 
as  to  the  cases  in  which  peremptory  chal- 
lenges ought  or  ought  not  to  be  admitted. 
Even  if  this  dictum  had  been  stronger 
than  it  is,  it  would  hardly  be  of  more 
weight  than  what  was  said  of  an  opposite 
nature  by  Chief  Justice  Parker,  in  the 
case  of  The  King  v.  Macartney ,Q))  which 
was  an  indictment  for  murder,  where,  on 
a  motion  for  a  special  jury,  he  said  that 
there  cannot  be  a  special  jury  in  treason 
or  felony,  for  the  party  must  have  the 
advantage  of  challenging  twenty  without 
cause    shown.    This    case    is    the   more 


(a)  7  St.  Tr.  264. 

(6).  Vin.  Abr.  tit.  Trial,.D-.a.  2.. 
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deserving  of  attention,  inasmuch  as  a 
special  jury  is  never  granted  in  criminal 
cases  except  for  misdemeanors  only.(a) 

If  we  turn  to  the  text-writers  of  the 
greatest  weight,  we  find  them  stating,  in 
general,  that  the  privilege  was  granted  in 
favour  of  life.  Lord  Cohe,(b)  in  speaking 
of  peremptory  challenges,  says, 

**  Peremptorie :  This  is  so  called  because  he 
may  challenge  peremptorily,  upon  his  own  dis- 
like, without  showsng  of  any  cause;  and  this 
only  is  in  case  of  treason  or  felony,  in  favorem 
vita" 

Now  it  cannot,  I  think,  be  inferred  that, 
because  the  right  was  granted  in  favorem 
vitce,  it  must  necessarily  cease  when  the 
life  ceased  to  be  in  jeopardy.  It  mast,  how- 
ever, be  observed,  that  some  of  the  text- 
writers  go  further,  and  confine  the  right  of 
peremptory  challenge,  in  express  terms,  to 
capital  cases:  for  instance,  in  the  book 
called  "Trials  per  Pais,"  c.  16,  it  is  said 
that  a  peremptory  challenge  is  not  allow- 
able but  when  the  life  of  a  man  comes  in 
question.  So  in  Wood's  Institutes  (c)  it  is 
said, 

"A  peremptory  challenge  is  not  allowable 
but  in  case  of  life  or  death. 

For  which  he  quotes  the  above-cited 
passage  from  Co.  Lit.,  which  can  hardly  be 
said  to  go  to  the  extent  for  which  he  cites 
it.  There  are  other  writers  who  lay  the 
rule  down  without  qualification.  Finch  {d) 
sayB, 

<*In  indictments  and  appeals  of  felony,  the 
defendant  may  challenge  35  jurors." 

And  in  Gom/yns'  Digest  (title  Challenge) 
it  is  said, 

**  In  petty  treason  or  felony,  by  the  common 
law  the  prisoner  might  challenge  35 ;  which  is 
now  restrained  by  the  statute  22  Hen.  8.  to 
twenty." 

That  the  doctrine  laid  down  by  some  of 
these  authorities,  namely,  that  a  peremp- 
tory challenge  is  never  allowed  except 
when  life  is  at  stake,  cannot  be  true, 
appears  to  me  to  be  proved  by  the  circum- 
stance of  a  ^remptory  challenge  being 
allowed  in  misprision  of  treason  down  lo 
the  time  of  33  Hen.  8.  By  the  statute 
33  Ben.  8.  c.  23.  s.  3,  it  was  enacted 
that  peremptory  challenge  should  not 
from  thenceforth  be  allowed  in  any  case  of 
high  treason  or  misprision  of  treaso  11.(0] 
Now,  it  seems  to  me  to  follow  necessarily 
f^m  this  enactment,  that  a  peremptory 
challenge  was  allowed  in  indictments  for 

(a)   1  Chitty,  C.  L.  522. 

(6)  Co.  Lit.  156  6. 

(c)  p.  462. 

id)  Bk.  4,  p.  414. 

(e)  Restore*  by  1  Ph.  &  M.  c  10. 


that  oflTence,   the  punishment  of  which, 

though  extremely  severe,  was  not  capital. 

It  has  been  suggested  that,  at  one  time, 

'  misprision  of  treason  was  a  capital  offence ; 

I  for  it  is  said  that  Bracton  considers  con- 

j  cealment  of  treason  as  being  treason ;  and 

I  Lord  Coke  says  (a)  that,  by  the  common 

j  law,  concealment  of  treason  was  treason, 

as  it  appears  by  Lord  Scrope*8  case.     But 

the  meaning  of  this  is,  I  conceive,  that  an 

indictment  for  treason  might  be  supported 

by  a  proof  of  concealment  of  treason,  and 

in   that  case  the    ordinary  sentence  for 

treason    would    be    passea ;    but    if  the 

milder  course  were  adopted,  of  indicting 

for  a  misprision,  in  such  case  the  sentence 

was  not  capital:   and  this  view  derives 

support  from  the  statute  1  &  2  Philip  and 

Mary  c.  10.  s.  8,  by  which  it  is  declared 

and  enacted, 

"  That  concealment  or  keeping?  secret  of  any 
hiffh  treason,  be  deemed  and  taken  only  mis- 
prision of  treason,  and  the  offenders  therein  to 
forfeit  and  suffer  as  in  cases  of  misprision  of 
treason  hath  heretofore  been  used" 

These  latter  words  evidently  point  to  an 
ancient  recognized  mode  of  dealing  with 
tho  offence  of  misprision  of  treason  as  dis- 
tinct from  treason,  and  which  must  have 
been  then,  as  now,  a  misdemeanor. 

As,  however,  the  question  I  am  con- 
sidering arises  upon  very  ancient  matters 
of  a  technical  nature,  in  which  every  stop 
is  liable  to  mistake,  I  should  have  little 
confidence  in  any  opinion  that  might  be 
formed  if  it  were  at  variance  with  modem 
practice ;  and  here  we  are  met  with  the 
startling  fact,  that  the  practice  of  the 
Courts  of  Law  in  England,  and  that  of 
the  Courts  of  Law  in  Ireland,  are  in  direct 
opposition  to  each  other ;  and  I  should 
have  attributed  the  greatest  weight  to  the 
Irish  practice,  if  I  did  not  find  it  to  be  at 
variance,  as  I  conceive,  with  a  principle 
of  law  which  is  firmly  established.  The 
practice  of  the  Irish  Courts,  I  understand 
to  have  been,  not  to  allow  peremptory 
challenges  in  the  ca«e  of  clergyable 
felonies.  This  practice  I  conceive  to 
have  been  erroneous,  as  the  clergy  might 
be  counterpleaded,  and  the  party  executed, 
60  that  the  charge  ought  to  be  considered 
as  a  capital  charge.  I  am  driven,  then, 
to  resort  to  the  English  practice,  and  I  do 
not  conceive  that,  with  respect  to  that, 
any  difference  of  opinion  can  arise.  I 
believe  it  has  always  been  the  practice  in 
this  country,  in  all  felonies  above  the 
degree  of  petty  larceny,  to  allow  peremp- 
tory challenges  as  a  matter  of  right. 

On  these  grounds  my  humble  opinion 
is,  that  your  LordshipB'  question  should 
be  answered  in  the  affirmative:    and  I 


(a)  8  Intt.  36. 
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hare  the  less  reluotance  in  coming  to 
this  conclusion,  because  I  think  it  ^ear 
that  the  Act  of  Parliament  was  not  in- 
tended to  abridge  any  right  that  prisoners 
possessed  before  it  passed;  and  as  the 
right  of  peremptory  cnallenee  is  little  less 
important  now'than  when  all  felonies  were 
capital,  it  ought,  in  justice  to  prisoners, 
to  be  preserved  to  them. 

Williams,  J.:  In  reply  to  the  ques- 
tion proposed  by  your  Lordships,  I  beg 
leave  to  give  the  same  answer  as  my 
learned  brethren  who  have  preceded  me. 

In  the  first  place,  I  believe  it  is  ad- 
mitted on  all  hands,  that  the  prevalent 
usage  (in  this  country,  at  least,  and  I 
know  not  whether  your  Lordships  will 
notice  any  other)  has  been  to  allow  a 
peremptory'  challenge,   up    to    the    pre- 
scribed number,  in  aU  cases  of  felony. 
Whether  petty  larceny  be  included  (about 
wbicli  there  may  be  some  difference  of 
opinion),  as  it  does  not  seem  to  affect  this 
question,  it  is  not  necessary  to  stop  to 
inquire.    Ko  instance  has  been,  and  it  is 
believed  that  none  can  be,  adduced  where- 
in a  distinction  has  been  taken  between 
felo»ies  that  are  capital,  and  those  which 
are  not.    What  degree  of  weight  is  due  to 
this  constant  and  undeviating  course  of 
practice,    it    is    for   your    Lordships    to 
aecide ;  to  mv  apprehension,  it  is  an  in- 
gredient in  the  case  of  very  considerable 
importance.    To  attribute  this  prevalence 
to  connivance  or  concession,  or  to  any- 
thing but  right,  seems  to  me  a  solution  of 
a  very  unsatisfactory  description.    Why 
should  an  unauthoiized  indulgence,  not 
founded  upon  any  warrant  or  principle  of 
law,  have  oeen  conceded,  if  it  could  have 
been   resisted,  in  this  case  in  particular 
above  all  others?    I  should  rather  think 
it   probable,  that  as  a  peremptory  chal- 
lenge may  be  for  any  reason  wholly  un- 
known, and  therefore  to  a  certain  extent 
of    a    personal  and  offensive  nature,   it 
would    have  been  resisted  if   resistcince 
had  been  considered  practicable.   Without 
pressing  this  observation  to  an  excessive 
and  eztravs^nt  extent,  or  ^oing  so  far 
as  liord  C.  J.  Wiimot,  who,  m  his  judg- 
ment in  W%lkes*8  case,(a)  does  not  hesitate 
to  declare  that 

**  a  course  of  precedents  and  judicial  proceed- 
ings muike  the  law," 

it  does,  at  least,  constitute  a  presumptive 
case,  which  it  is  incumbent  upon  the  party 
impvg^ning  it  to  do  so  upon  clear  and 
satisfactory  grounds,  before  a  departure 
is  made  m>m  such  n  body  of  ancient  and 
modem  experience.  That,  therefore,  is 
east    upon  those  who  maintain  that  the 


(a)  Wilm.  830. 


challenge  of  the  prisoner  in  this  case  was 
properly  disallowed. 

But  to  enter  further  into  the  case :  The 
adverse  argument  appears  to  me  mainly 
to  rest  upon  the  authority  of  text- writers 
(of  great  name  and  weight,  undoubtedly), 
who  so  generally  give  us  a  reason  for 
allowing  the  peremptory  challenge,  that 
itiB  in  favorem  vitoB ;  from  which  it  is  of 
course  inferred  that,  except  where  life  is 
at  stake,  such  challenge  may  not  be 
allowed:  because  if  it  should  be  found 
that  the  expression  in  favorem  vita  is 
equivalent  to  and  really  means  no  mpre 
than  that  such  challenge  is  allowable  in 
treason  and  felony,  and  that,  at  the  time 
when  it  was  first  used,  it  applied  just  as 
much  to  felony  ffeuerally  as  to  treason, 
and  that  the  pnrase  has  since  been 
continued  to  express  the  principle  upon 
which  such  challenges  are  allowable,  1 
must  confess  that  the  prevalent  usage, 
with  the  legislative  exposition,  to  which 
I  shall  presently  refer,  and  upon  which  1 
very  much  found  myself,  does  constitute 
a  case  which  (but  for  the  respect  I  have 
for  the  contrary  opinion),  I  should  have 
thought,  admits  of  no  doubt  whatever. 

The  use  of  the  expression  in  favorem 
vitcB  may  perhaps  be  as  well  considered 
in  the  passage  of  Lord  Cole  where  he 
treats  of  peremptory  challenge,(a)  as  in 
any  othei-;  partly  because  that  passage 
is  directly  referred  to  by  Hawkins, (h) 
and  partly  because  Lord  Coke  refers  to 
Staunford,  Fortesoue,  and  all  the  earlier 
authorities.  Now,  first  it  is  observable 
that  Lord  Coke,  though  he  speaks  of  in 
fcbvorem  vitce  as  the  reason  for  allowing  the 
challenge,  yet  mentions  felony  generally 
of  all  kinds,  treason  only  being  named 
particularly.  Hawkins,  in  the  passage 
referred  to,  uses  this  language : — 

''I  take  it  to  be  agreed  that  a  peremptory 
challenge  was  allowable  by  the  common  law  in 
all  capital  cases,  both  upon  indictments  and 
appeals,  and  also  in  misprision  of  high  treason." 

Hawkins,  then,  did  not  mean  to  lay 
down  the  general  proposition  that  such 
challenge  was  allowed  in  favorem  vitce,  or 
capital  cases  only;  for  he  includes  mis- 
prision of  treason,  which  was  not  capital, 
and  yet  challenge  to  a  stipulated  number, 
according  to  him,  was  allowed. 

In  Lord  Hale*8  Pleas  of  the  Crown  (c) 
he  does  not  refer  to  Lord  Coke,  or  any  of 
the  ancient  authorities  before  mentioned, 
but  to  Moore,  12,  to  warrant  him  in  saying 
that  the  right  of  peremptory  challenge, 
to  any  number  under  three  whole  juries, 
was  m  favorem  vitce;    and   in   the  case 

Ca)  Co.  Lit  156. 

(6)  2  Hawk.  P.C,  c.  48.  s.  5. 

(c)  2  H^le  P..Cm  p.  2^7.  ,, 
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referred  to  there  is  nothing  to  warrant 
such  conclusion ;  from  which  I  infer  that 
Lord  HcbU  does  not  use  the  expression  as 
if  any  peculiar  weight  or  importance  was 
attributable  to  it,  but  rather  illustrating 
the  principle  upon  which  the  challenge 
is  allowed,  indulgence  to  the  prisoner, 
though  circumstances  might  have  been 
changed  since  the  first  adoption  of  it. 

I  shall  lastly  refer  to  Blaclcetone'i  Com- 
mentaries,(a)  merely  for  the  purpose  of 
showing  in  what  manner  the  subject  is 
treated  by  one  writer  after  another. 

"In  criminal  cases  (he  says),  or  at  least  in 
capital  ones,  there  is,  in  favorem  vita,  allowed 
to  the  prisoner  an  arbitrary  and  capricioos 
species  of  choUenge  to  a  certain  number  of 
jnrors,  without  shotrin^^  any  cause  at  all." 

He  then  breaks  out,  as  his  manner  is, 
in  an  eulogy  upnon  the  humanity  of  the 
English  law,  which  will  not  allow  a  man 
to  be  tried  by  another  whose  countenance 
is  not  agreeable.  It  is  obvious,  however, 
that  if  this  reason  be  good  for  anything 
in  a  capital  case,  it  must  prevail,  to  a 
certain  extent,  in  inferior  cases;  it  is  a 
question  of  degree  only,  of  more  or  less. 

It  is  now  proper  to  advert  to  the  state 
of  the  law  at  the  time  when  the  ex- 
pression in  favorem  vitce  first  had  its 
origin,  and  from  which  it  has  been 
continued,  from  one  writer  to  another, 
so  lato  as  the  author  last  quoted.  And  it 
cannot  be  denied  that  all  felonies  (I 
purposely  exclude  petty  larceny,  for  the 
reason  already  mentioned)  were  capital. 
To  say,  therefore,  at  that  early  time,  that 
a  peremptory  challenge  was  allowed  in 
favorem  vitce,  and  to  say  that  it  was 
allowed    in    felony    generally,    were   ex- 

fressions  of  precisely  the  same  meaning, 
f  it  was  a  charge  of  felony,  life  was  in 
(question,  and  the  allowance  of  challenge  I 
in  such  case  was,  strictly,  in  favorem  vitce; ' 
bnt  to  infer  that,  because  capital  punish- 
ment in  the  case  of  any  particular  felony 
may  have  been  taken  away,  and  the 
challenge  can  therefore  be  no  longer  said 
to  be  tn  faA)orem  vitce,  the  right  of 
challenge  is  for  that  reason  lost,  is 
contrary,  as  I  think,  to  all  sound  reason- 
ing, upon  any  legal  principle  or  authority ; 
and  yet  that  is  what  ought  to  be  shown, 
to  maintain  the  judgment  below.  I  come 
now  to  the  consideration  of  some  statutes 
which  seem  to  me  to  have  an  important 
bearing  upon  tliis  question.  The  first 
is  22  Hen.  8.  c.  U,  the  6th  section  of 
which  is  in  the  following  terms: 

"  And  that  no  person  arraigned  for  any  petit 
treason,  murder,  or  felony,  be  from  henceforth 
admitted  to  any  peremptory  challenge  above 
the  number  of  twenty." 

(o)  4  Blfl.  Com.  858. 


Now  it  is  to  be  observed  that  this  is 
no  incidental  allusion  to  the  subject,  in  a 
statute  having  other  and  different  objects, 
but  an  express  provision  respecting  this 
very  subject  of  challenge,  ana  makmg  an 
important  alteration  therein.  And  as  the 
language  is  "treason,  murder,  or  felony," 
I  cannot  bnt  consider  this  as  a  legislative 
recognition,  that  in  felony  generally, 
without  reference  to  capital  or  not,  a 
peremptory  challenge  had  been  allowed 
before,  and  continued  to  be  so,  subject  to 
the  restiiction  as  to  twenty.  The  next 
statute  is  33  Hen,  8.  c.  23.  s.  4,  by 
which  it  is  enacted, 

''that  peremptory  challenge  shall  not  from 
henceforth  be  admitted  or  allowed  in  any  cases 
of  high  treason,  nor  misprision  of  high  treason.** 

This,  therefore,  plainly  shows,  as  was 
noticed  in  the  passage  cited  from  Hawkins, 
that  in  a  case  not  a  capital  felony,  nor 
even  a  felony  at  all,  peremptory  challenge 
was  allowable.  And,  accordingly^  the 
generality  of  the  rule  as  to  in  favorem  vitm 
is  clearly  broken  in  upon,  and  its  sound- 
ness thereby  impeached.  Lastly,  the 
statute  7  A  8  Geo.  4.  c.  28.  s.  3,  pro- 
vides 

''that  if  any  person  indicted  for  any  treason, 
felony,  or  piracy,  shall  challenge  peremptorily  '* 

more  than  the  number  allowed  by  law, 
every  such  challenge  shall  be  ''entirely 
void."    Then  comes  section  6,  whereby 
**  benefit  of  clergy  with  respect  to  persons  con- 
victed of  felony  shall  be  abolished.** 

I  shall  not  repeat  the  observations 
already  made  upon  the  statute  of 
Hen.  8.,  but  merely  observe  that  they 
seem  to  be  precisely  applicable  to  the 
third  section  of  the  latter  Act.  If  ii 
be  contended  that  the  question  is  im- 
pliedly affected  by  the  6th  section,  I 
confess  my  inability  to  do  justice  t^  that 
argument,  and  I  must  therefore  pass 
it  by,  with  the  remark,  that  the  direct 
inference  which  I  draw  from  the  latter 
statute,  taken  altogether,  is  in  favour  of 
the  right  of  challenge  which  was  dis- 
allowed, and,  upon  the  whole,  I  think 
improperly 

Gurnet,  B.  :  I  concur  in  opinion  with 
the  learned  judges  who  have  preceded 
me,  that  the  Court  ought  to  have  allowed 
the  challenge  in  question.  There  appears 
to  have  always  existed  a  right  of  per- 
emptory challenge  in  cases  of  felony ;  and 
unaoubtedlv  it  is  stated  by  every  writer 
on  criminal  law,  one  repeatingthe  language 
of  the  other,  that  it  was  in  favorem  vita, 
I  think  that  there  may  be  some  question 
whether  that  was  the  ground  upon  which 
it  was  originally  allowed,  or  whether  it 
was  a  reason  found  out  after  it  had  been 
established.  The  ancient  practice  was  to 
allow  this  to  the  extent  of  ^5,  one  short  of 
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three  fall  juries ;  but  by  statute  22  Hen.  8. 
c.  14.  it  was  enacted  that  no  person  ar- 
raigned for  murder  or  felony  should  be 
admitted  to  any  peremptoiy  challenge 
above  the  number  of  20.  I  think  the 
plain  and  necessary  inference  from  that 
18,  that  in  every  case  of  felony  a  right  to 
a  peremptory  challenge  to  the  extent  of 
20  exists.  And  whatever  the  felony  may 
have  been,  from  that  time  there  is  no  case 
in  which  the  right  to  challenge  per- 
emptorily to  that  extent  has  not  been 
allowed;  and  whatever  alterations  might 
be  made  respecting  felony  by  subsequent 
statutes,  unless  this  provision  be  altered, 
the  right  to  challenge  20  must  have 
continued  to  subsist. 

But  it  is  contended  that,  as  at  common 
law  felony  was  puniBhable  by  death,  and 
the  relaxation  of  that  has  been  by  means 
of  benefit  of  clergy,  the  right  to  challenge 
mast  necessarily  be  considered  as  limited 
to    cases    in    which    (unless    clergy    be 

¥  leaded)  the  punishment  extends  to  death, 
think  that  it  is  too  much  to  say  that 
that  construction  should  be  allowed  to 
prevail ;  considering,  first,  the  very  par- 
tial, afterwards  the  more  extended,  and 
finally  the  general  application  of  benefit 
of  clergy.  In  all  cases  where  benefit  of 
clergy  was  not  excluded,  the  person  ac- 
cused really  was  not  in  peril  of  his  life ; 
and  whenever  the  peril  of  life  ceased,  and 
the  challenge  was  allowed  to  continue, 
that  was  a  practical  condemnation  of  the 
doctrine  that  the  challenge  was  allowed 
only  in  favorem  vike.  The  reason  no 
longer  applied,  yet  the  practice  of  chal- 
lenge existed. 

Daring  the  whole  of  a  long  professional 
life  I  have  witnessed  the  constant  exer- 
cise of  the  right  of  challenge  in  all 
felonies,  and  no  distinction  ever  made  as 
to  whether  they  were  clergyable  or  not 
clergyable. 

Whether  felonies  at  common  law  or 
felonies  created  by  statute,  if  there  was 
any  legal  proposition  which  was  con- 
sidered as  undoubted  by  every  pn^fessional 
man  practising  in  Courts  of  criminal  jus- 
tice, it  was  that  every  person  accused  of 
felony  had  the  right  of  peremptoi*^  chal- 
lenge to  the  number  of  twenty.  It  is  very 
extraordinary  that  a  contrary  practice 
should  have  existed  in  Ireland,  as  we  find 
that  it  has  done,  and  that  the  difference  of 
the  practice  has  not  attracted  earlier  at- 
tention. 

It  was  not  till  the  7  &  8  Oeo.  4.  that 
benefit  of  clergy  was  abolished  in  Eng- 
land ;  and  by  the  9  Oeo.  4.  c.  54.  it  was 
abolished  in  Ireland.  But  long  before 
those  statutes  passed  many  felonies  had 
been  created  by  statute,  some  of  which , 
limited  the  punishment  to  transportation 
for  seven  yesrs,  and  others  to  trans|)Qrtft- 


tion  for  fourteen.  There  are  expressions 
used  by  very  learned  Judges,  that  inas- 
much as  those  offences  were  made  felonies, 
the  persons,  if  convicted,  must  pray  bene- 
fit of  clergy ;  but  these  dicta  were  foreign 
to  the  point  upon  which  the  Judges  were 
called  to  decide  ;  and  I  own  that  I  cannot 
bring  myself  to  think,  where  the  punish- 
ment was  limited  to  transportation,  that 
under  any  circumstances  judgment  of 
death  could  have  been  pronounced.  But 
if  any  doubt  could  exist  before  the 
statutes  abolishing  benefit  of  clergy,  it 
does  appear  to  me  that  after  the  Acts  of 
Parliament,  which  abolished  it  both  in 
England  and  in  Ireland,  and  made  pro- 
vision as  to  challenges,  all  difficulty  is 
removed.  The  statute  7  <fe  8  Oeo,  4.  c.  28. 
8.  6  abolished  benefit  of  clergy  in  England; 
the  statute  9  Oeo.  4.  c.  54.  abolished  it  in 
Ireland ;  from  that  moment,  therefore,  all 
distinction  between  clergyable  and  non- 
clergyable  felonies  was  gone.  That 
statute  then  enacts  that  certain  acts  should 
be  felonies,  and  should  subject  the  parties 
committing  them  to  certain  punishments 
short  of  death ;  and  it  then  ^oes  on  to 
enact,  that  as  to  all  felonies,  if  a  person 
shall  challenge  more  than  twenty,  the 
excessive  ohalleuges  shall  be  reiected,  the 
jurors  BO  challenged  beyond  the  twenty 
shall  be  sworn  upon  the  inquest,  and  the 
trial  proceed  If  there  be  meaning  in 
language,  it  follows  that  all  persons  who 
shall  in  future  be  arraigned  for  felony, 
whether  felony  then  existing  or  felony 
thereafter  created,  shall  have  a  right  to 
challenge  twenty. 

The  offence  of  which  this  prisoner  is 
accused  is  an  ofifenoe  created  by  the  statute 
of  1  Vict,  I  think  that  it  does  not  make 
any  difference  that  it  had  been  a  felony 
before  punishable  by  death:  the  statute 
which  made  it  a  felouy,  and  so  punished 
it,  has  been  repealed ;  and  this  offence  is  a 
felony  created  by  a  statute  which  passed 
after  the  law  which  gave  the  person  ac- 
cused of  felony  the  right  of  peremptory 
challenge ;  it  found  him  clothed  with  that 
right,  and  he  cannot  be  deprived  of  it. 

Fatteson,  J.  :  The  question  proposed 
by  your  Lordships  necessarily  involves 
some  inquiry  into  the  origin  of  peremp- 
tory challenges  of  jurors,  and  the  rea- 
son why  they  were  allowed  ;  yet  I  think 
at  last  that  the  answer  will  depend  rather 
on  a  consideration  of  the  meaning  and 
effect  of  the  statute  9  Oeo.  4.  c.  54.,  relat- 
ing to  Ireland,  and  having  the  same  pro- 
visions as  statute  7  &  8  Oeo.  4.  c.  28.  s.  6, 
relating  to  England,  than  on  anything 
else. 

At  common  law  undoubtedly  thirty-five 
peremptory  challenges  were  allowed  to 
the  prisoner  in  cases  of  treason,  murder, 
and    felony.       It   is  stated  in   books  of 
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referred  to  there  is  nothing  to  warrant  j 
snch  conclusion  ;  from  which  I  infer  that  j 
Lord  Hale  does  not  use  the  expression  as 
if  any  peculiar  weight  or  importance  was 
attributable  to  it,  but  rather  illustrating 
the  principle  upon  which  the  challenge 
is  allowed,  indulgence  to  the  prisoner, 
though  circumstances  miffht  have  been 
changed  since  the  first  adoption  of  it. 

I  shall  lastly  refer  to  Blachstones  Com- 
mentaries,(a)  merely  for  the  purpose  of 
showing  in  what  manner  the  subject  is 
treated  by  one  writer  after  another, 

"  In  criminal  cases  (he  says),  or  at  least  in 
capital  ones,  there  is,  in  favoretn  vita^  allowed 
to  the  prisoner  an  arbitrary  and  capricious 
species  of  challenge  t<»  a  certain  number  of 
jnrors,  without  showing  any  cause  at  all." 

He  then  breaks  out,  as  his  manner  is, 
in  an  eulogy  upon  the  humanity  of  the 
English  law,  which  will  not  allow  a  man 
to  be  tried  by  another  whose  countenance 
is  not  agreeable.  It  is  obvious,  however, 
that  if  this  reason  be  good  for  anything 
in  a  capital  case,  it  must  prevail,  to  a  ^^  ^ 
certain  extent,  in  inferior  cases ;  it  is  a  i  ^^^^te  7 
question  of  degree  only,  of  more  or  less. 

It  is  now  proper  to  advert  to  the  state 
of  the  law  at  the  time  when  the  ex- 
pression in  favor  em  vitco  first  had  its 
origin,  and  from  which  it  has  been 
continued,  from  one  writer  to  another, 
so  late  as  the  author  last  quoted.  And  it 
cannot  be  denied  that  all  felonies  (I 
purposely  exclude  petty  larceny,  for  the 
reason  already  mentioned)  were  capital. 
To  say,  therefore,  at  that  early  time,  that 
a  peremptory  challenge  was  allowed  in 
favorem  vitce,  and  to  say  that  it  was 
allowed    in    felony    genei*ally,    were    ex- 

fressions  of  precisely  the  same  meaning, 
f  it  was  a  charge  of  felony,  life  was  in 
question,  and  the  allowance  of  challenge 
in  such  case  was,  strictly,  in  favorem  vU(je ; 
bnt  to  infer  that,  because  capital  punish- 
ment in  the  case  of  any  particular  felony 
may  have  been  taken  away,  and  the 
challenge  can  therefore  be  no  longer  said 
to  be  in  favorem  vitm,  the  right  of 
ohallenge  is  for  that  reason  lost,  is 
contrary,  as  I  think,  to  all  sound  reason- 
ing, upon  any  legal  principle  or  authority ; 
and  yet  that  is  what  ought  to  be  shown, 
to  maintain  the  judgment  below.  I  come 
now  to  the  consideration  of  some  statutes 
which  seem  to  me  to  have  an  important 
bearing  upon  this  question.  The  first 
is  22  Hen.  8.  c.  U ,  the  6th  section  of 
which  is  in  the  following  terms: 

"  And  that  no  person  arraigned  for  any  petit 
treason,  murder,  or  felony,  be  from  henceforth 
admitted  to  any  peremptory  challenge  above 
the  number  of  twenty." 


(0)  4  Bla.  Com.  858. 


Now  it  is  to  be  observed  that  this  is 
no  incidental  allusion  to  the  subject,  in  a 
statute  having  other  and  different  objects, 
but  an  express  provision  respecting  this 
very  subject  of  challenge,  and  making  an 
important  alteration  therein.  And  as  the 
language  is  **  treason,  murder,  or  felony," 
I  cannot  but  consider  this  as  a  legislative 
recognition,  that  in  felony  generally, 
without  reference  to  capital  or  not,  a 
peremptory  challenge  had  been  allowed 
before,  and  continued  to  be  so,  subject  to 
the  restriction  as  to  twenty.  The  next 
statute  is  33  Hen.  8.  c.  23.  s.  4,  by 
which  it  is  enacted, 

*•  that  peremptory  challenge  shall  not  from 
henceforth  be  admitted  or  allowed  in  any  cases 
of  high  treason,  nor  misprision  of  high  treason." 

This,  therefore,  plainly  shows,  as  was 
noticed  in  the  passage  cited  from  Hawkins, 
that  in  a  case  not  a  capital  felony,  nor 
even  a  felony  at  all,  peremptory  challenge 
was  allowable.  And,  accordingly,  the 
generality  of  the  rule  as  to  in  favorem  vitm 
is  clearly  broken  in  upon,  and  its  sound- 
I  ness  thereby  impeached.  Lastly,  the 
&  8  Geo.  4.  c.  28.  s.  3,  pro- 
vides 

"that  if  any  person  indicted  for  any  treason, 
felony,  or  piracy,  shall  challenge  peremptorily  " 
more  than  the  number  allowed  by  law, 
every  such  challenge  shall  be  "entirely 
void."  Then  comes  section  6,  whereby 
*'  benefit  of  clergy  with  respect  to  persons  con- 
victed of  felony  shall  be  abolished." 

I  shall  not  repeat  the  observations 
already  made  upon  the  statute  of 
Hen.  8.,  but  merely  observe  that  they 
seem  to  be  precisely  applicable  to  the 
third  section  of  the  latter  Act.  If  it 
be  contended  that  the  question  is  im- 
pliedly aff*ected  by  the  6th  section,  I 
confess  my  inability  to  do  justice  to  that 
argument,  and  I  must  therefore  pass 
it  by,  with  the  remark,  that  the  direct 
inference  which  I  draw  from  the  latter 
statute,  taken  altogether,  is  in  favour  of 
the  right  of  challenge  which  was  dis- 
allowed, and,  upon  the  whole,  I  think 
improperly. 

Gdrney,  B.  :  I  concur  in  opinion  with 
the  learned  judges  who  have  preceded 
me,  that  the  Court  ought  to  have  allowed 
the  challenge  in  question.  There  appears 
to  have  always  existed  a  right  of  per- 
emptory challenge  in  cases  of  felony ;  and 
undoubtedlv  it  is  stated  by  every  writer 
on  criminal  law,  one  repeating  the  language 
of  the  other,  that  it  was  in  favorem  vUat, 
I  think  that  there  may  be  some  question 
whether  that  was  the  ground  upon  which 
it  was  originally  allowed,  or  whether  it 
was  a  reason  found  out  after  it  had  been 
established.    The  ancient  practice  was  to 


allow  this  to  the  extent  of  35,  one  short  of 
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three  fall  juries ;  but  by  statute  22  Hen.  8. 
c.  14.  it  was  enacted  that  no  person  ar- 
raigned for  murder  or  felony  should  be 
admitted  to  any  peremptory  ohallenfi;e 
aboye  the  number  of  20.  I  think  the 
plain  and  necessary  inference  from  that 
18,  that  in  eyery  case  of  felony  a  right  to 
a  peremptory  cnallenge  to  the  extent  of 
20  exists.  And  whateyer  the  felony  may 
have  been,  from  that  time  there  is  no  case 
in  which  the  right  to  challenge  per- 
emptorily to  that  extent  has  not  been 
allowed;  and  whateyer  alterations  might 
be  made  respecting  felony  by  subsequent 
statutes,  unless  this  proyision  be  altered, 
the  right  to  challenge  20  must  haye 
continued  to  subsist. 

But  it  is  contended  that,  as  at  common 
law  felony  was  puniphable  by  death,  and 
the  relaxation  of  that  has  been  by  means 
of  benefit  of  clergy,  the  right  to  challenge 
must  necessarily  be  considered  as  limited 
to    cases    in    which    (unless    clergy    be 

f  leaded)  the  puuishment  extends  to  death, 
think  that  it  is  too  much  to  say  that 
that  construction  should  be  allowed  to  ' 
preyail ;  considering,  first,  the  yery  par- 
tial, afterwards  the  more  extended,  and 
finally  the  general  application  of  benefit 
of  clergy.  In  all  cases  where  benefit  of 
cler^  was  not  excluded,  the  person  ac- 
cused really  was  not  in  peril  of  his  life ; 
and  whenever  the  peril  of  life  ceased,  and 
the  challenge  was  allowed  to  continue, 
that  was  a  practical  condemnation  of  the 
doctrine  that  the  challenge  was  allowed 
only  in  fawyrem  vitcB.  The  reason  no 
longer  applied,  yet  the  practice  of  chal- 
lenge existed. 

During  the  whole  of  a  long  professional 
life  I  have  witnessed  the  constant  exer- 
cise of  the  right  of  chr^Uenge  in  all 
felonies,  and  no  distinction  ever  made  as 
to  whether  they  were  clergyable  or  not 
clergyable. 

Whether  felonies  at  common  law  or 
felonies  created  by  statute,  if  there  was 
any  legal  proposition  which  was  con- 
sidered as  undoubted  by  every  pn^fessional 
man  practising  in  Courts  of  criminal  jus- 
tice, it  was  that  every  person  accused  of 
felony  had  the  right  of  peremptory  chal- 
lenge to  the  numoer  of  twenty.  It  is  very 
extraordinary  that  a  contrary  practice 
should  have  existed  in  Ireland,  as  we  find 
that  it  has  done,  and  that  the  difference  of 
the  practice  has  not  attracted  earlier  at- 
tention. 

It  was  not  till  the  7  &  8  Geo.  4,  that 
benefit  of  clergy  was  abolished  in  Eng- 
land ;  and  by  the  9  Oeo.  4.  c.  54.  it  was 
abolished  in  Ireland.  But  long  before 
those  statutes  passed  many  felonies  had 
been  created  by  statute,  some  of  which 
limited  the  punishment  to  transportation 
for  seren  years,  and  others  to  trans|)Qrta- 


tion  for  fourteen.  There  are  expressions 
used  by  very  learned  Judges,  that  inas- 
much as  those  offences  were  made  felonies, 
the  persons,  if  convicted,  must  pray  bene- 
fit of  cler^ ;  but  these  dicta  were  foreign 
to  the  point  upon  which  the  Judges  were 
called  to  decide ;  and  I  own  that  I  cannot 
bring  myself  to  think,  where  the  punish- 
ment was  limited  to  transportation,  that 
under  any  circumstances  judgment  ot 
death  could  haye  been  pronounced.  But 
if  any  doubt  could  exist  before  the 
statutes  abolishing  benefit  of  clergy,  it 
does  appear  to  me  that  after  the  Acts  of 
Parliament,  which  abolished  it  both  in 
England  and  in  Ireland,  and  made  pro- 
vision as  to  challenges,  all  difficulty  is 
removed.  The  statute  7  <fe  8  Oeo.  4.  c.  28. 
s.  6  abolished  benefit  of  clergy  in  England; 
the  statute  9  Oeo.  4.  c.  54.  abolished  it  in 
Ireland ;  from  that  moment,  therefore,  all 
distinction  between  clergyable  and  non- 
clergyable  felonies  was  gone.  That 
statute  then  enacts  that  certain  acts  should 
be  felonies,  and  should  subject  the  parties 
committing  them  to  certain  punishments 
short  of  death ;  and  it  then  ^oes  on  to 
enact,  that  as  to  all  felonies,  if  a  person 
shall  challenge  more  than  twenty,  the 
exccBsive  challenges  shall  be  rejected,  the 
jurors  so  challenged  beyond  the  twenty 
shall  be  sworn  upon  the  inquest,  and  the 
trial  proceed  If  there  be  meaning  in 
language,  it  follows  that  all  persons  who 
shall  in  future  be  arraigned  for  felony, 
whether  felony  then  existing  or  felony 
thereafter  created,  shall  have  a  right  to 
challenge  twenty. 

The  offence  of  which  this  prisoner  is 
accused  b  an  offence  created  by  the  statute 
of  1  Vict.  I  think  that  it  does  not  make 
any  difference  that  it  had  been  a  felony 
before  punishable  by  death:  the  statute 
which  made  it  a  felony,  and  so  punished 
it,  has  been  repealed ;  and  this  offence  is  a 
felony  created  by  a  statute  which  passed 
after  the  law  which  ^ve  the  person  ac- 
cused of  felony  the  right  of  peremptory 
ohallenge ;  it  found  him  clothed  with  that 
right,  and  he  cannot  be  deprived  of  it. 

Fattbson,  J.  :  The  question  proposed 
by  your  Lordships  necessarily  involves 
some  inquiry  into  the  origin  of  peremp- 
tory challenges  of  jurors,  and  the  rea- 
son why  they  were  allowed  ;  yet  I  think 
at  last  that  the  answer  will  depend  rather 
on  a  consideration  of  the  meaning  and 
effect  of  the  statute  9  Oeo.  4.  c.  54.,  relat- 
ing to  Ireland,  and  having  the  same  pro- 
visions as  statute  7  &  8  Oeo.  4.  c.  28.  s.  6, 
relating  to  England,  than  on  anything 
else. 

At  common  law  undoubtedly  thirty-fiye 
peremptory  challenges  were  allowed  to 
the  prisoner  in  cases  of  treason,  murder, 
and    felony.      It   is  stated  in  books  of 
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authority  that  this  was  in  favorem  vitce  ; 
it  is  80  laid  down  in  8t<iunford  [a)  in 
express  terms ;  also  by  Lord  Hale,  in  his 
Pleas  of  the  Crown, (6)  citing  Moore,  12, 
in  which  case,  however,  nothing  is  said  as 
to  its  being  in  favorem  viUB.  Some  doubt 
is  made  as  to  this  matter  in  other  books, 
but  for  the  purpose  of  this  argument  it 
may  be  assumed  that  the  allowance  was 
in  favorem  vitue. 

Now  at  common  law  all  felonies 
(whether  including  petty  larceny  or  not  is 
not  material  to  the  present  purpose)  were 
capital.  The  rule,  therefore,  ad  to  chal- 
lenges applied  to  all  felonies.  The  exten- 
sion of  the  privilege  of  clergy  to  all  f)er- 
sons,  whereby,  practically,  many  felonies 
were  rendered  not  capital,  made  no  difl'er- 
ence.  It  is  said  that  the  reason  of  this 
was  because  it  could  not  be  told,  until 
after  a  man  was  found  guilty,  whether  he 
would  pray  the  benefit  of  clergy,  or  if  he 
did,  whether  it  would  be  allowed,  and 
therefore  that  all  felonies  continued 
capital  at  the  time  of  arraignment.  And 
this  is  true  subsequent  to  the  time  of  Hen,  6. 
but  not  before  ;  for  previous  to  that  time 
the  party  pleaded  that  he  was  a  clerk  first, 
and  that  was  tried  be  lore  the  charge  of 
felony, (c)  and  it  was  found  inconvenient 
in  several  respects,  one  being,  that  there- 
by the  party  lost  his  challenges.  This 
reason  leads  me  to  notice  here,  that 
peremptory  challenges  were  always  re* 
fused  upon  collateral  issues ;  but  that 
practice  does  not  appear  to  me  to  affect 
the  present  question,  because  the  reason 
was,  not  only  that  the  life  of  the  party 
was  not  involved  in  the  collateral  issue, 
but  that  the  guilt  or  innocence  of  the 
party  was  not  involved;  and  therefore 
the  challenges  would  be  refused  on  such 
issue,  whether  they  were  granted  on  the 
issue  of  not  guilty  in  favorem  vitce,  or 
otherwise. 

It  appears,  therefore,  that  in  England 
until  the  statute  22  Hen.  8.  c.  14.,  and  in 
Ireland  until  10  and  11  Cha.  1.  c.  9.,  the 
law  was,  that  every  prisoner  in  cases  of 
treason,  petit  treason,  murder,  and  felony 
(whether  clergyable  or  not),  had  thirty- 
five  peremptory  challenges.  The  latter 
statute  enacted, 

**  That  no  person  arraigned  for  high  treason, 
petit  treason,  murder,  manslaughter,  or  any 
other  felony  whatsoever,  be  admitted  to  chal- 
lenge peremptorily  above  the  number  of 
twenty.** 

The  enactment  in  the  English  statute, 
22  Hen.  8.  c.  14.,  was  in  nearly  the  same 
words,  and  by  33  Heyi.  8.  c.  3.  that  enact- 

(a)  2  Staunfc.rd  P.C.  c.  43.  p.  126a. 
(6)  2  Hale  P.C.  268. 
(c)  2  Hale  P.C.  878. 


I  ment  was  made  perpetual.  In  the  same  year 
<  the  statute  33  Hen.  8.  o.  23.  was  passed,  by 
!  which  peremptory  challenges  were  taken 
away  in  cases  of  treason  and  misprision  of 
treason,  which  latter  offence  was  never 
capital ;  and  that  circumstance  furnishes 
another  argument  against  the  refusal  of 
the  challenges  on  the  indictment  sup- 
posed by  your  Lordships. 

But  to  return  to  the  statutes  22  Hen.  8. 
c.  14.  and  10  and  11  Cha.  1.  c.  9.,  it  ap- 
pears to  me  that  those  statutes  are  legis- 
lative recognitions  of  the  right  of  peremp- 
tory challenge  in  all  cases  of  felony.  I  do 
not  say  that  they  gave  the  right  de  novo, 
nor  extended  it,  but  the  Legislature  must 
be  supposed  to  have  known  the  coarse  of 
practice  in  the  Courts ;  and  if,  as  is  not 
disputed,  peremptory  challenges  were 
allowed  at  the  time  of  the  pausing  of 
those  Acts  in  all  felonies,  whether  clergy- 
able or  not,  surelv  those  statutes  recognise 
such  practice  as  law. 

There  is  no  doubt  that  the  allowanoe  of 
peremptory  challenges  has  been  uniformly 
prevalent  in  all  felonies  until  the  9  Geo.  4. 
c.  64.  (Irish).  Clergyable  felonies  were, 
during  all  that  time,  practically  not  capi- 
tal, though  indirectly,  and  yet  peremp- 
tory challenges  were  allowed  in  them. 
Mr.  Justice  Burton  indeed  states,  in  his 
judgment  in  this  case,  that  they  were 
refused  ever  since  the  year  1794,  in  all 
cases  where  capital  punishment  would  not 
be  involved,  and  that  would  carry  the  re- 
fusal back  to  a  period  before  the  abolition 
of  benefit  of  clergy.  But  with  all  defer- 
ence, I  think  that  learned  Judge  must  be 
mistaken  in  his  recollection :  for  I  cannot 
find  any  allusion  to  such  a  change  in  the 
practice  anywhere  else,  nor  can  I  see  by 
what  authority  the  Clourts  could  have 
niade  the  change,  at  an^  rate  whilst  felo- 
nies continued  capital  in  theory  though 
not  in  practice.  No  instance  can  be  found 
of  any  person  being  executed  for  a  clergy- 
able felony ;  none  in  which  a  person  con- 
victed of  such  felony  had  declined  to  pray 
the  benefit  of  clergy,  or  been  refused  it. 
Then  came  the  statute  9  Geo,  4.  c.  54., 
which  took  away  clergy,  and  enacted,  that 
felonies  should  be  punished  according  to 
the  terms  of  the  law  respecting  each,  and 
none  should  be  capital  but  those  which 
were  expressly  so  declared,  or  ezcladed 
from  benefit  of  clergy  under  the  existing 
law.  The  very  same  statute,  section  9, 
repeated  the  limitation  of  peremptory 
challenges  to  twenty,  enacting, 

**  That  no  person  arraigned  for  treason  or  mur- 
der, or  for  other  ^on^,  bball  be  admitted  to  any 
peremptory  challenge  above  the  number  of 
twenty.*' 

The  words  are  **  other  felony,"  not  '*  other 
oikpital  felony;"  and  yet  it  is  supposed 
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that  these  words  are  to  be  so  limited, 
the  number  of  capital  felonies  having 
been  most  materially  reduced  at  that  time. 

The  contention  on  the  part  of  the  Grown 
seems  therefore  to  be,  thett  as  this  statute 
(9  Oeo,  4.  0.  54.)  has  taken  away  the  pun- 
ishment of  death  ddreUly  in  cases  where  it 
was  before  taken  away  indvrectly,  but 
really  with  quite  as  much  certainty  and 
uniformity,  so  that  the  situation  of  a 
prisoner  as  to  jeopardy  of  life  is  in  no 
respect  practically  altered— yet  the  statute 
is  to  be  construed  so  as  by  implication, 
and  by  implication  only,  to  deprive  the 
prisoner  of  the  valaable  privilege  of  per- 
emptory challenges^  which  had  been  en- 
joyed by  prisoners  really  similarly  situ- 
ated for  several  hundred  years.  Such  an 
implication  ought  surely  to  be  strictly 
necessary ;  whereas  here  it  is,  in  my 
opinion,  not  only  not  necessary,  but  in 
violation  of  the  obvious  intention,  and 
even  of  the  very  words  of  the  Legislature, 
in  the  9th  section  of  the  Act.  It  this  im- 
plication is  to  prevail,  it  ought  to  extend 
to  every  other  distinction  which  has  been 
established  in  favorem  viUe,  and  the  judg- 
ment of  retpondeai  ouster  upon  the  plea  of 
abatement,  which  is  found  on  this  very 
record,  is  wrone,  and  ought  to  have  been 
an  absolute  judj^ent  ot  transportation; 
for  the  dist motion  in  this  respect  be- 
tween felonies  and  misdemeanors  had 
itfl  origin  just  as  much  in  favorem  mtce  as 
peremptory  challenges  had. 

The  language  of  7  &  8  Geo.  4.  c.  28.,  as 
to  England,  is  nearly  the  same  as  that  of 
9  (ho.  4.  c.  54,  and  since  that  statute 
prisoners  have  been  allowed  to  challenge 
peremptoiily  in  cases  of  felony  not  capi- 
tal as  before ;  but  as  the  point  has  never 
been  discussed,  I  lay  no  ^reat  stress  on 
that  practice.  The  practice  in  Ireland 
appears  to  have  been  different,  and  there 
are  decisions  of  very  eminent  Judges 
against  allowing  such  challenges,  be- 
fore the  present  case  arose.  Those  de- 
cisions are  entitled  to  great  consideration, 
and  should  not  lightly  be  overruled ;  but 
I  do  not  feel  them  to  be  of  so  stringent  a 
force  as  to  prevent  me  from  freely  inquir- 
ing into  the  soundness  of  them,  in  answer- 
ing the  question  proposed  by  your  lord- 
ships, especially  as  the  same  common 
law  is  in  force  in  both  countries,  and  the 
statutes  which  have  been  passed  m  'pari 
mcUerid  as  to  each  country  ought  to  have 
the  same  construction. 

My  answer  is  that,  in  my  opinion,  in 
the  case  put  by  your  Lordships,  the  per- 
euGiptory  challen^  ou^t  to  be  allowed. 

PiJUM^  B. :  U  is  with  regret  that  I 
find  thai  I  differ  from  my  brethren  on 
the  qaeBtion  proposed  by  your  Lordships ; 
bat  %Mying.  fimy  consiaered  the  able 
argnmento  at  the  bar,  and  the  judgments 


of  the  several  Judges  of  the  Court  of 
Queen's  Bench  in  Lreland,  and  concur- 
ring with  the  majority  of  those  Judges  in 
their  opinion,  I  think  I  ou^ht  to  advise 
your  Lordships  in  conformity  with  that 
opinion. 

The  question  is,  whether  on  an  indict- 
ment for  a  felon V  newly  created  since  the 
abolition  of  the  benefit  of  clersy,  and  not 
capital,  the  prisoner  is  entiUed  to  his 
peremptory  cnallengn  of  jurymen. 

This  question  seems  to  me  to  be  simply, 
what  is  the  rule  of  the  common  law  upon 
the  right  of  defendants  to  peremptoir 
challenge.  Is  it  that  it  belongs  to  all 
felonies  as  incident  thereto ;  or  is  it  that 
it  belongs  to  all  capital  offences  onlyP 
Both  sides,  I  believe,  agree  that  the  rea- 
son why  this  privilege  was  given  to 
felonies  was  because  life  was  in  danger; 
but  it  is  said  by  the  plaintiff  in  error,  that 
being  given  to  felonies  eo  nomtfie,  it  be- 
comes an  incident  to  felonies  generally, 
and  continues  although  the  reason  has 
ceased.  The  Crown,  on  the  other  hand, 
contends  that  the  rule  and  the  reason 
were  co-extensive,  and  that  it  was  given 
only  to  capital  felonies,  because  they  were 
capital,  and  for  the  protection  of  life. 

I  have  said  that  this  question  is  one 
purely  of  common  law,  for  it  seems  to  me 
to  be  clear  that  it  is  not  given  by  any  sta- 
tute. It  certainly  is  not  given  by  express 
words ;  and  I  do  not  think  that  the  statutes 
on  this  subject  contain  anj  words  which 
can  be  constarued  as  meamng  to  give  it. 
The  9  Oeo.  4.  c.  54.,  upon  which  the  existing 
right  of  challenge  in  Ireland  depends, 
contains  neg^ative  words  onlv ;  it  does  not 
say  affirmatively,  that  in  felonies  there 
shall  be  such  a  right,  it  limits  that  which 
had  existed  before ;  it  provides : 

'*  That  no  person  arraigned  for  treason  or  for 
other  felony,  shall  be  admitted  to  any  peremp- 
tory challeuge  beyond  the  number  of  20.*' 

The  Irish  Act  10  &  11  Oha.  1.  c.  9.,  which 
had  been  repealed  by  9  Oeo.  4.  c.  53. ,  and 
which  the  54th  chapter  re-enacts,  is  also 
in  negative  terms,  and  does  not  add  to  or 
enlarge  the  right  of  peremptory  chall^ige. 
It  leaves  the  right  in  all  the  felonies  in 
which  it  existed  before,  but  reduces  the 
number  of  jurors  with  respect  to  whom  it 
mav  be  exercised  from  85  to  20.  These 
statutes,  therefore,  leave  the  question  as 
it  was  before,  a  (question  of  common  law, 
and  are  of  no  weight,  except  so  far  as  they 
may  be  used  as  evidence  of  what  the  com- 
mon law  was,  to  be  inferred  from  the 
understandinff  of  Parliament.  For  it  may 
be  said  that  if  the  Legislature  had  under- 
stood the  privilege  to  bo  confined  to 
capital  felonies,  it  would  have  so  stated, 
more  especially  after  the  recent  passing  of 
the  Act  9  Oeo.  4.  c.  53.,  by  which  so  many 
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felonies  were  rendered  no  longer  capital ; 
and  that  it  may  therefore  be  fairly  assumed 
that  it  was  thought  by  the  Legislature 
that  such  privilege  already  belonged  to  all  ' 
felonies,  otherwise  a  provision  would  have 
been  made  for  continuing  it.  And  ic  j 
certainly  may  be  Tary  reasonably  con-  | 
jectured,  either  that  the  probable  opinion 
of  the  franiera  of  these  Acts  was  that  there 
was  a  right  in  all  cases  of  felony,  whether 
capital  or  not,  or  that  they  did  not  mean 
to  take  it  away  by  abolishing  the  benefit 
of  clergy.  It  the  former  supposition  be 
correct,  it  is  some,  but  not  the  most  satis- 
factory, evidence  of  the  commnrm  opinio, 
one  of  the  sources  from  which  we  derive 
our  knowledge  of  the  common  law ;  if  the 
latter,  it  has  no  bearing  on  the  present 
question,  for  though  the  Legislature  may 
not  have  intended  to  take  away  the  privi- 
lege, it  ceitainly  has  done  so,  if  there 
was  no  privilege  at  common  law  except  in 
capital  felonies,  because  it  has  rendered 
them  no  longer  capital. 

We  have,  therefore,  to  determine  what 
the  common  law  upon  this  subject  is,  by 
the  light  of  those  authorities  from  whicli 
we  usually  derive  the  knowledge  of  it ; 
the  decisions  of  Courts,  the  dicta  of  Judges, 
the  authority  of  text- writers,  analogies 
from  admitted  rules,  and  the  prevailing 
opinion  and  practice. 

First,  the  only  decisions  of  Courts  are 
those  which  have  taken  place  in  Ireland. 
In  three  cases,  if  not  more,  individual 
Judges  have  decided,  and  we  learn  from 
the  late  Chief  Justice  Bushe  that  one  of 
the  decisions  was  with  the  concurrent 
advice  of  the  12  Judges  of  Ireland  ;(a)  and 
all  these  decisions  are  in  favour  of  the 
Crown,  and  have  been  constantly  acted 
upon.  There  is  uone  in  any  Court  in 
Ireland  to  the  contrary,  nor  in  England, 
in  any  case  in  which  the  point  has  been 
taken ;  and  this  appears  to  me  to  be  a 
matter  of  the  greatest  weight  and  conse- 
quence. And  the  authority  of  these  and 
all  decisions  ought  to  bind  us,  unless  they 
are  plainly  founded  in  error;  and  what- 
ever may  oe  said  as  to  the  degree  of  cer- 
tainty with  which  the  law  may  be  collected 
from  the  other  authorities,  it  is  impossible, 
1  think,  to  say  that  those  authorities  are 
so  clear  as  to  show  that  they  are  founded 
in  error.  Add  to  this,  the  practice  in 
Ireland  has  been  a  long  time  established 
to  disallow  peremptory  challenges  except 
in  capital  cases,  though  there  is  a  circum- 
stance which  may  somewhat  weaken  the 
value  of  this  practice  as  evidence  of  the 
common  law,  namely,  that  it  appears, 
particularly  from  the  statement  of  the 
eminent  Judge,  Mr.  Justice  Burton,  to 
have  prevailed  long  before  the  abolition 

(a)  Key.  v.  Gray,  Dix's  Eep.  288. 


of  the  benefit  of  clergy,  and  was  there- 
fore in  respect  to  offences  entitled  to 
clergy  erroneous;  for  there  is  no  doubt 
that  all  such  felonies  were,  strictly  speak- 
ing, capital,  unless  clergy  were  prayed, 
and,  in  point  of  law,  at  the  time 
the  jury  were  sworn  and  the  challenge 
made,  were  punishable  with  death.  The 
practice,  however,  does  still  strongly  show 
the  prevailing  opinion  that  the  privilege 
did  not  belong  to  all  felonies,  and  was 
confined  to  those  which  were  capital, 
though  it  went  too  far  in  dealing  with 
clergyable  felonies  as  not  being  capital. 
They  were  not  so  substantially  and  in 
effect,  but  in  form  they  were,  and  there 
can  be  no  doubt  that  the  accused  was  en- 
titled in  them  to  his  peremptory  challenges. 

On  the  other  hand,  the  English  pi-actice 
has  undoubtedly  been  to  allow  the  right 
of  peremptory  challenge  in  all  felonies 
since  the  7  and  8  Geo.  4.,  the  same  as 
was  done  before ;  but  the  effect  of  this,  as 
evidence  of  the  common  law,  is  greatly 
impaired,  if  not  altogether  destroyed  by 
two  circumstances.  In  the  first  place, 
the  objection  has  never  been  taken  on  the 
part  of  the  prosecution,  which  in  general 
m  this  country  is  conducted  by  private 
individuals,  not  by  a  public  officer ;  and 
there  is  less  occasion  for  insisting  on  the 
strict  right,  as  in  the  common  and  ordi- 
nary course  there  is  a  full  attendance  of 
independent  jurors,  in  whom  both  sides 
may  repose  confidence.  A  second  circum- 
stance is,  that  the  practice  prevails  equAlly, 
so  far  as  my  experience  goes  in  misde- 
meanors and  in  all  civil  cases ;  no  one 
ever  having  heard  of  any  impediment 
being  interposed  to  the  defendant  or 
plaintiff  in  actions,  in  modern  times,  ob- 
jecting to  any  number  of  jurymen  without 
cause,  and  they  are  always  withdrawn; 
yet  in  actions  there  is  unquestionably  no 
right  of  peremptory  challenge. 

It  is  properly  observed  by  Mr.  Justice 
Cramptonf  m  the  report  of  this  case,  that 
there  is  considerable  evidence  that  the 
English  practice  is  founded  on  concession, 
not  right,  and  that  the  Court  ought  to 
distinguish  between  a  practice  which  is 
the  result  of  strict  right  and  founded  upon 
legal  principles,  and  a  practice  which  is  a 
mere  matter  of  indulgence  and  concession, 
growing  out  of  that  spirit  of  candour  and 
fair  dealing,  and  tenderness  for  persons 
undergoing  the  ordeal  of  public  trial,  by 
which  the  conduct  of  criminal  trials  in 
England  is  eminently  characterised,  as 
well  on  the  side  of  the  prosecution  as  of 
the  defence ;  but  the  same  very  learned 
Judge  adds,  that  the  rights  of  the  prose- 
cutor and  the  prisoner  have  been  more 
jealously  and  rigidljr  watched  in  Ireland ; 
and  the  Irish  practice,  therefore,  he  pro- 
perly says,  affords  a  better  test  of  the 
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exact  limits  of  the  prisoner's  right  of 
peremptory  challeDge  than  the  English 
practice  does. 

Whilst  on  this  part  of  the  case,  I  wish 
shortly  to  notice  that  case  which  was  tried 
before  me  at  Monmouth,  the  King  v. 
Oeach,{a)  which  has  been  cited  as  an 
antbority  for  allowing  the  peremptory 
challenge  in  a  non-capital  felony. 

It  cannot  be  considered  as  any  authority 
whatever ;  it  was  only  an  instance  of  the 
practice  to  which  I  haye  adverted ;  for 
unquestionably  the  point  wae  neyer  taken 
nor  considered  by  me  ;  the  matter  passed 
as  one  of  ordinary  coarse. 

The  decisions  therefore  being  all  one 
way,  and  the  practice  such  as  I  haye 
stated,  there  remain  to  be  considered  the 
dieta  of  Judges,  the  authority  of  text- 
writers  on  this  subject,  and  t^e  other 
sources  from  which  we  obtain  the  know- 
ledge of  the  common  law.  Many  of  those 
text-writers,  the  more  modern  particu- 
larly, only  repeat  those  who  preceded 
them,  and  the  more  correct  notion  of  the 
common  law  will  be  obtained  from  the 
older.  One  of  the  earliest  traces  of  the 
right  is  in  the  Tear  Book,  9  Hen,  5.  p.  7. 
In  appeal  of  murder  it  was  argued, 
apparently  by  counsel,  that  the  defendant 
should  haye  his  peremptory  challenge  of 
one  who  had  already  been  sworn  on  the 
juiy  which  had'  been  adjourned  for  want 
of  jurors;  the  ground  is 
**  that  his  life  was  in  jeopardy,*' 

which  shows  what  the  principle  was  on 
which  the  right  proceeded.  The  claim 
was  disallowed  there.  It  seems  to  haye 
been  allowed  in  32  Hen,  6.  c.  26.,  vn 
fanorwa  vUcb.    Forieacue  says, (6) 

"  In  favour  of  life,  the  accused  may  chal- 
lenge 85,  and  this  peremptorily ;  who  then  in 
England  can  be  pot  to  death  unjustly  for  any 
crime  ?" 

Sicmnford,  who  writes  in  the  early  part 
of  the  reign  of  Elizabeth,  states, (c) 

**  There  is  in  felony  a  challenge  to  be  allowed 
til  /avarem  vittt ; " 

and  tlie  same  author,  in  the  same  trea- 
tise, states  petty  larceny  to  be  no  felony, 
and  consequently  the  risht  seems  to  him 
to  be  confined  to  capital  felonies.  Lam^ 
hard  in  his  "  Eirenarcha,"(d)  written  in 
Jafnee  the  First's  time,  puts  it  generally, 
as  allowed  in  favour  of  life.  Lord  Coke  [e) 
says,  that  peremptory  challenge  is  in 
treason  or  felony,  %nfavor€m  vitoe. 


(a)  9  C.  &  P.  499. 

(b)  De  Laud.  L.  A.  c.  27. 

(c)  Stannford  P.C.  167  b. 
id)  Bk.  4.  c.  14.  p.  354. 
(e)  Co.  Lit.  156b. 


But  the  text-writers  not  merely  say 
that  it  is  giyen  in  faworem  vitce,  but  that 
it  is  only  allowed  on  issues  which  directly 
affect  life;  yiz.,  not  guilty  to  the  treason 
or  folony.     Stawtfnrd,  in  p.  158,  says, 

**  Nota^  que  c^est  peremptoirie  challen<je  nest 
desire  prise  {comme  semble),  mes  ou  le  vie  le 
prisoner  est  injeopardie  sur  le  trial.*' 

Ho  where  misnomer  is  pleaded,  or  other 
collateral  issue*  it  is  not  allowed ;  and 
this  **  comme  semhle  "  does  not  imply  any 
doubt  as  to  peremptory  challenge  apply- 
ing only  to  cases  where  life  is  in  danger, 
but  as  to  its  application  to  collateral 
issues.  It  is  observed  in  a  note  of  Mr. 
HargraA)e*8  edition  of  Coke  upon  Little^ 
tony(a)  that  Staunford  himself  thought 
there  was  a  priyilege  of  challenge  per- 
emptory on  collateral  issues,  (S)  but, 
on  referring  to  the  passage  in  Stauu' 
ford,  it  may  be  doubted  whether  he 
means  more  than  that  in  outlawry,  the 
outlaw  may  challenge  for  cause ;  as  he 
gives  as  a  reason,  that  although  he  cannot 
challenge  any  one  worde  tm^n  himself, 
being  an  outlaw,  yet  as  that  is  the  issue 
to  try,  whether  he  is  an  outlaw  or  not, 
such  an  opinion  of  him  ought  to  be  sus- 
pended until  he  is  tried,  liord  Coke{c)  is 
to  the  contrary,  because  the  collateral 
issue  "  by  a  mean  concemeth  his  life  "  ; 
but  this  point  is  set  at  rest  by  a  judicial 
decision  in  Bex  y.  O'Key  and  others,  (d) 
and  by  Johneon^e  and  Batcliffe*8  cases,  (e) 

This  point  being  so  determined,  I  can- 
not help  thinking  that  it  is  a  very  strong 
authority  to  show  what  the  rule  of  com- 
mon law  is,  and  that  the  right  of  peremp- 
tory challenge  belongs  only  to  that  class 
of  charges  in  which  life  is  in  jeopardy. 
In  a  book,  written  by  Lord  Chief  Baron 
Bolton,  afterwards  Lord  Chancellor  of  Ire- 
land, called  "The  Justice  of  the  Peace 
for  Ireland, "  published  about  1638,  cited 
in  Mr.  Joy's  Yerj  learned  book  on  peremp- 
tory challenge,  in  which  all  the  authori- 
ties are  collected,  it  is  said   generally, 

"the  commou  law  hath,  in  fiiyour  of  life, 
allowed  unto  the  prisoner  his  peremptory  chal- 
lenge." 

In  Wingaie*8  Maxims  at  Common  Law  it  is 
said  that  upon  an  indictment  or  appeal  of 
treason  or  felony,  the  prisoner  might,  in 
favorem  vitas,  challenge  peremptorily  35. 
Sir  John  Hatoles,  in  his  obseryation  on 
Lord  EueeelVs  trial,(/)  says, 

"  Generally  it  is  a  privilege  given  in  favorem 
vita." 

(a)  Co.  Lit,  157(6),  note  8. 

(6)  Staunford  P.C.  168a. 

(c)  Co.  Lit.  157b. 

id)  1  Lev.  61. 

(e)  Fost.  C.  L.  40  &  46. 

(/)  9  St.  Tr.  796. 
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In  **  Trials  per  Pai8,"(a)  peremptory 
challenge  is  not  allowed,  except  where 
life  comes  in  question.  On  the  other 
hand,  Finch  (fe)  lays  it  down  generally  in 
indictments  and  appeals  of  felony. 

I  forbear  to  cite  all  the  more  modem 
text-writers,  who  onl}'  repeat  the  ancient 
authorities  in  somewhat  different  lan- 
guage. In  some  of  these  the  right  is  said 
to  belong  to  capital  cases  (c) ;  in  others, 
as  Wood* 8  Institutes,  in  one  edition,  1720, 
upon  an  indictment  or  appeal  of  death. 
Hawkins  {d)  says  it  is  allowable  in  all 
capital  cases,  and  also  in  misprision  of 
treason.  Blachstone  (e)  says  it  is  allowed 
in  criminal  cases,  at  least  capital  ones. 
Comynsif)  says,  in  a  petty  treason  or 
felony,  not  limiting  the  privilege  to 
capital  felony ;  but  he  is  only  citing  Co. 
Liu.  156b,  in  which  it  is  said  to  be  in 
favoreni  vitce.  1  cannot  help  thinking,  if 
mach  weight  is  to  be  attached  to  the 
modem  authorities,  the  greater  part  of 
them,  as  well  as  the  more  ancient  authori- 
ties, are  in  favour  of  limiting  the  right  to 
capital  cases.  There  are  then  the  dicta 
of  Judges.  In  Beadvng^s  caae  (g)  Lord 
C.  J.  North,  in  a  case  of  misdemeanor, 
says, 

"  you  cannot  challenge  peremptoril}',  not  being 
for  your  life  *' ; 

and  again, (^) 

**  the  challenge  is  only  allowed  in  matters  capi- 
tal, in  favour  of  life." 

On  the  other  hand,  Chief  Justice  Par- 
ker, in  Macartney^s  case  (i)  says, 

*•  There  cannot  be  a  special  jury  in  cas«B  of 
treason  or  felony  ;  for  the  party  must  have 
the  advantage  of  challenging  twenty." 

That  was,  however,  a  case  of  trial  for  the 
murder  of  the  Duko  of  Hamilton ;  and  the 
dictwn  may  be  reasonably  construed  as 
relating  to  a  capital  charge,  and  is  not, 
therefore,  of  any  weight. 

Considerable  light  is  also  thrown  upon 
the  rule  of  the  common  law,  by  the 
ancient  practice  of  granting  a  taies  in 
capital  cases;  it  may  be  granted  for  a 
larger  number  than  the  first  process,  to 
preyent  delays  from  peremptory  chal- 
lenges. 0")    The  defendant  had  forty  tales. 


(a)  455  (1725)  ;  600(1766). 
(6)  p.  414. 

(c)  Bac.  Abr.  tit.  jury  E.  9. 

(d)  2  Hawk.  P.C.  c.  48.  8.  5. 

(e)  4  Bla.  Com.  353. 

(/)  Dig.  tit.  Challenge,  C.  1. 
(o)  7  St.  Tr.  266. 
(A)  Id.  266. 
(%)  21  Vin.  Abr.  801. 

Ij  )  Bac.  Abr.  tit.  Juriei,  C. ;  Bro.  Abr.  tit. 
Tales,  8. 


j  because   in  appeal  of   murder,   rape,  or 
felony,  where  life  is  in  jeopardy,  there  he 
'  shall  have  as  many  tales   as  he  pleases, 
I  because  he  may  challenge  peremptorily 
thirty-five  ;  but  in  actions  between  party 
and  party,  it  must  always  be  under  the 
'  first  number.     To  the  same  effect  is  Den- 
I  hawd  and  Woodley's  case. (aj     Still  more 
light  could  be  thrown  upon  the  question, 
indeed  it  would  be  thereby  decided,  if  it 
could   be   established  satisfactorily   what 
the  rule  was  in  ancient  times  on  the  sub- 
ject of  petty  larceny. 

There  is  some  contradiction  in  the 
books  upon  the  question,  whether  this 
offence  was  a  felony  at  common  law,  and 
some  whether  it  was  at  any  time  punish- 
able with  death.  These  authorities  were 
collected  by  Mr.  Joy,  in  the  treatise  to 
which  I  have  already  referred.  The 
result  appears  to  be  that  it  was  a  felony  at 
common  law,  and  not  punishable  with 
death.  Was  a  peremptory  challenge  al- 
lowed in  such  a  case  or  not  r  There  is  no 
decision  on  that  subject,  one  way  or  the 
other ;  and  there  are  circumstances  which 
lead  to  an  inference  both  against  that 
supposition  and  in  favour  of  the  right  of 
challenge. 

There  are  two  circumstances  from 
which  it  may  be  inferred  that  no  such 
right  existed :  first,  that  it  appears  to  be 
clear  that  the  consequence  of  challenging 
more  than  the  legal  number  in  case  of 
felony  was,  at  common  law,  that  of  the 
peine  forte  et  dure  ;  but  the  peine  forte  et 
dure  never  was  applicable  to  petty  lar- 
ceny. (6) 

The  second  circumstance  is,  that 
Staunford,  who  wrote  soon  after  the 
statute  32  Hen,  8.  passed,  states,  246,  the 
challenge  to  be  allowed  in  all  felonies,  in 
favorem  vitce  and  treats  petty  larceny  as 
no  felony,  and  says  nothing  of  the  right  of 
challenge;  and  consequently  it  is  inferred 
that  it  did  not  then  exist  in  petty  lar- 
ceny. 

On  the  other  hand,  Mr,  Napier,  in  his 
able  argument  at  the  bar,  very  properly 
urged  that  it  may  be  inferred  that  the 
same  rights  belong  to  both  grand  and  petty 
larceny,  because  if  a  person  is  indicted  for 
the  greater,  he  may  on  the  same  indict- 
ment be  found  guilty  of  the  lesser  offence; 
as  was  decided  in  Bromley*8  case.(c) 

To  this  it  may  be  answered,  that  the 
course  pursued  was  beneficial  to  the 
prisouer,  who  had  his  peremptory  chal- 
lenges upon  this  form  of  indictment ;  and 
therefore  it  was  no  wrong  to  him  to  find 
bim  guilty  of  the  lesser  felony,  upon  a 
charge  in  which  he  had  none.    But    it 


(a)  10  Rep.  104b. 

(fi)  2  Inst  177;  2  Hale  P.C.  399. 

(c)  Hetlejy  p.  66. 
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mast  be  admitted  that  the  decision  in  this 
oase  does  raise  a  doubt  as  to  the  right  of 
peremptory  challenge  in  petty  laroeny,  as 
it  is  more  correct  to  suppose  that  the 
Court  considered  the  incidents  as  the 
same  in  all  respects.  The  authorities, 
therefore,  leave  the  question  thenceforth 
as  to  petty  larccDy  not  perfectly  clear. 

It  remains  to  consider  another  point 
which  was  made  the  subject  of  argument 
at  your  Lordships'  bar.  It  was  said  that 
peremptory  challenges  were  allowed  in 
cases  of  misprision  of  treason  at  common 
law,  and  that  misprision  was  a  misde- 
meanor only,  not  affecting  life ;  and  conse- 
auently  that  the  privilege  was  not  con- 
nned  to  cases  affecting  life. 

If  it  were  true  that  in  misprision  of 
treason  at  common  law  there  was  this 
right,  it  might  be  explained  on  the 
supposition  that  it  was  an  offence  of  great 
magnitude,  near  akin  to  tbe  highest 
known  to  the  law,  especially  in  olden 
times.  This  is  the  explanation  given  by 
the  judges  in  the  Queen*s  Bench  in  Ire- 
land ;  on  that  ground  it  might  be  treated 
as  an  exception  to  the  general  rule.  But 
the  authorities  collected  in  the  treatise  to 
which  I  have  referred  render  it  extremely 
doubtful  whether  the  privilege  ever  did 
belong  to  misprision  of  treason.  There  is 
no  old  text  writer  who  mentions  that  such 
a  right  is  incident  to  it.  Hatohina  states  (a) 
that  he  takes  it  to  be  agreed  that  a 
peremptory  challenge  was  allowable  at 
common  law  in  all  capital  cases,  and 
"  also  in  misprision  of  treason."  The 
aothori^  cited  for  the  last  position  is 
Lord  Uokey(b)  who  refers  to  Brooke's 
Abridgment,  tatd  who  also  refers  to  the 
statute  23  Hen,  8.  only.  It  is  inferred  that 
the  statute  would  not  have  enacted  that 
no  peremptory  challenge  should  thence- 
forth be  admitted  in  treason  or  misprision 
of  treason,  unless  it  was  already  admissible 
therein  in  the  opinion  of  the  legislature  ; 
and  no  doubt  it  is  a  reasonable,  though 
not  conclusive,  inference.  It  is  remark- 
able,  however,  that  no  trace  of  such  a 
right  should  be  found  in  the  older  authori- 
ties ;  and  if  it  had  existed,  it  might  have 
been  expected  that  the  statute  1  &  2  Ph. 
and  M.  c.  10.  would  have  restored  the 
course  of  trial  of  misprision  of  treason,  as 
well  as  of  treason,  to  the  rules  of  oommon 
law ;  which  it  certainly  does  not. 

It  is  also  verv  remarkable  that  the  cor- 
responding Irish  statute  of  10  &  11  Gha.  1. 
0.  9,  which  limits  peremptory  challenge 
in  Ireland  in  cases  of  treason,  does  not 
mention  misprision  of  treason;  which 
affords  a  strong  argument  that  in  Ireland, 
at  least,  the  right  of  challenge  did  not 


(a)  2  Hawk.  P.C.  c.  48.  8.  5. 
(6)  8  Inst.  27. 


exist  in  cases  of  misprision  of  treason,  or 
it  certainly  would  have  been  limited^ 

It  is  said,  however,  that  if  it  should  be 
held  that  the  right  of  challenge  exists 
only  in  capital  felonies  at  common  law, 
the  same  rule  would  apply  to  pleading 
over  in  charges  of  felony,  after  pleading 
a  special  plea.  This  right  is,  according 
to  Lord  H(ile,{a)  in  favorem  vitce ;  Rex  v. 
Ta/ylor;(h)  and  Lord  Hale  says,(c)  he 
shall  not  lose  his  life  for  mispleading.  I 
am  quite  prepared  to  say  that  this  con- 
sequence would  follow,  but  it  does  not 
appear  to  me  to  weaken  the  force  of  the 
argument. 

Upon  the  whole,  it  appears  to  me  that 
I  ought  to  advbe  your  Lordships  that 
the  right  of  peremptory  challenge  docs 
not  exist  in  non-capital  felonies :  because 
the  statutes  restricting  the  right  of  chal- 
lenge (not  giving  it)  contain  negative 
words  only,  without  any  afiBrmative 
implication,  and  leave  the  common  law  as 
it  stood ;  and  the  common  law,  upon  the 
weight  of  authority,  is,  T  think,  this,  that 
tbere  is  a  right  of  challenge  in  all  capital 
cases  only.  The  framers  of  the  Act 
9  Oeo,  4.,  I  have  no  doubt,  never  intended 
to  take  away  the  right  by  abolishing  the 
benefit  of  clergy.  Their  object  was  to  do 
away  with  a  fiction  which  they  thought 
strange  and  inconvenient,  and  discredit- 
able to  the  criminal  law  of  the  country ; 
and  they  supposed  that  by  removing  it, 
the  offences  would  be  left  precisely  in  the 
same  condition,  in  all  respects,  as  if  the 
fiction  had  continued.  The  result,  there- 
fore, is  one  which  they  never  contem- 
plated, but  it  nevertheless  is  the  result,  if 
the  position  is  correct,  that  by  the  common 
law  the  right  belongs  only  to  capital 
cases  ;  and  then  it  can  only  be  regretted 
that  the  legislature,  in  removing  a  fiction 
which  formed  an  important  part  of  our 
old  system  of  criminal  law,  and  was 
closely  interwoven  with  it,  has  not  fore- 
seen all  the  consequences,  and  taken  care 
to  avoid  them  by  proper  enactments.  It 
is  the  duty  of  juoges,  not  to  supply  the 
defects  of  the  legislature  by  providing  a 
remedy,  but  simply  to  construe  the  provi- 
sions of  the  statute  it  has  enacted ;  and  I 
cannot  find  words  to  ^ve  this  privilege  in 
the  statute  in  question,  if  the  effect  of 
making  the  offence  no  longer  capital  was 
to  take  it  away. 

For  these  reasons  I  humbly  state  my 
opinion  that  the  question  ought  to  be 
answered  by  sayins  that  the  challenge 
should  be  disaUowed. 

Pollock,  O.B.:  In  answer  to  the 
question   proposed  by    your   Lordships, 


(a)  2  Hale  P.C.  88. 
(6)  8  B.  &  C.  518. 
(c)  X  Hale  P.C.  267. 
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I  am  of  opinion  that  the  Court  ought 
to  have  allowed  the  peremptory  challenge. 
I  consider  the  late  statute,  9  Geo.  4., 
to  have  put  the  law  in  Ireland  on  the 
same  footing  as  in  England;  and  the 
question  is,  What  was  the  state  of  the 
law  in  England  at  that  time  F  In  this 
countiy  the  right  of  challenge  in  such  a 
case  is  regulated  by  the  statute  2*2  Hen.  8. 
c.  14.  s.  6,  made  perpetual  by  32  Ue^i.  8.  c.  3. 
By  that  statute  it  was  enacted  that  no 
person  arraigned  for  any  petty  treason, 
murder,  or  felony,  be  thenceforth  admitted 
to  any  peremptory  challenge  above  the 
number  of  20.  It  is  to  be  inferred  from 
this  (independent  of  any  rule  of  the 
common  law)  that  a  person  arraigned  of 
felony  m.ay  challenge  peremptorily  to  the 
number  of  20.  No  doubt  at  the  common 
law  such  challenges  were  allowed,  but  the 
right  is  here  recognised,  and  without  any 
reference  to  any  limitation. 

The  text-writers  have  undoubtedly  laid 
down  as  the  reason  of  this  indulgence, 
that  it  is  in  favorem  vUcb  :  but  there  is  a 
wide  difference  between  the  reason  that 
may  be  assigned  by  a  learned  com- 
mentator, and  a  condition  forming  part  of 
the  law  itself.  I  cannot  find  any  authority 
for  saying  that  it  is  a  condition  to  the 
exercise  of  this  right,  that  the  life  of  the 
accused  party  must  be  in  danger  ;  and  no 
practice  is  to  be  met  with,  no  case  can  be 
cited,  in  which  on  this  ground  a  peremp- 
tory challenge  has  ever  been  relused  in 
this  country.  On  the  contrary,  there  has 
been  a  practice  in  this  country  for  many 
years  to  nllow  such  challenges. 

It  appears  to  me,  on  every  rule  of  con- 
struction, that  when  capital  punishment 
is  taken  away  simply,  and  a  different 
punishment  awarded  by  law,  all  the  other 
incidents  remain,  all  tlie  privileges  of  the 
accused  continue,  not  expressly  taken 
away.  The  right  of  peremptory  chal- 
lenge is  nowhere  taken  away  expressly, 
and  therefore  remains.  And  I  c^me  to 
this  conclusion  with  the  more  confidence, 
because,  as  transportation  for  life  (or  at 
all)  was  a  punishment  unknown  to  the 
common  law,  I  am  quite  unable  to  form 
any  opinion  in  what  light  this  punishment 
would  have  been  regarded  by  those  who 
framed  the  law  by  which  peremptoiy 
challenges  are  in  any  case  permitted. 

TiNDAL,  O.J. :  In  answer  to  your 
Lordships'  question,  I  would  humbly 
state  tnat  the  conclusion  at  which 
I  have  arrived,  after  hearing  the  argu- 
ment at  your  Lordships*  bar,  is  that  the 
Oourt  below  ought  to  have  allowed  the 
peremptory  chaflenge  on  the  part  of  the 
prisoner.  And  the  reason  of  such  oon- 
dusion  is  shortlv  this,  that  it  is  certain 
that  A.B.  would,  by  the  common  law, 
have    been  entitled    to  his   peremptory 


challenge  in  the  case  supposed,  if  he  had 
been  arraigned  upon  the  very  same  felony 
before  the  passing  of  the  statute  1  Vict. 
c.  85. ;  but  it  is  not  equally  certain  that 
such  peremptory  challenge  has  been  taken 
from  him  by  the  necessary  operation  of 
that  statute.  And  if  the  question  whether 
his  right  to  the  peremptory  challenge  has 
or  has  not  been  taken  away  remains  open 
to  any  doubt,  it  appears  to  me  that  in 
accordance  with  the  general  ])rinciple  of 
decision  applied  to  criminal  cases,  iutius 
erraiur  in  mitioH  sensu,  the  decision  of 
Buch  question  is  to  be  given  in  favour  of 
the  prisoner,  who  is  not  to  be  deprived 
by  implication  of  a  right  of  so  much 
importance  to  him,  given  by  the  common 
law,  and  enjoyed  for  many  centuries, 
unless  such  implication  is  absolutely 
necessary  for  the  interpretation  of  the 
statute.  But  I  think  further,  for  the 
reasons  I  am  about  to  submit,  that  the 
question  does  not  remain  in  doubt,  but 
that  the  sounder  inference  to  be  drawn 
from  the  arguments  and  authorities  which 
have  been  brought  in  review  is,  that  the 
right  claimed  by  the  prisoner  has  not  been 
taken  away  by  the  alteration  in  the 
punishment  for  the  offence,  but  still  exists 
as  before  the  passing  of  the  Act. 

It  is  undoubtedly  true  that  the  ancient 
authorities,  at  least  the  far  greater  number 
of  them,  describe  the  right  of  peremptory 
challenge  to  be  a  right  allowed  vn  favorem 
vitob.  Such  is  the  language  of  Staun- 
ford, {a)  of  Lamhard,(b)  of  Lord  Coke,{c) 
of  the  author  of  *'  Doctor  and  Student, "(^ 
of  FortesctLe,  (e)  of  Lord  Hale,  (f)  who 
adds,  **  because  his  life  is  now  at  stake  ;  " 
although  it  is  to  be  observed,  in  the 
authority  cited  by  him,  via.,  Moore, 
12,  no  mention  is  made  of  that  reason  ; 
and  many  other  writers  of  later  date  lay 
down  the  projjosition  in  similar  terms. 
Finch,  however,  (g)  and  many  other  text- 
writers,  state  the  rule  generally  as  appli- 
cable to  the  case  of  all  indictments  and 
appeals  of  felony,  without  any  reference  to 
the  punishment  annexed  to  that  off'enoe. 
But  perhaps  this  apparent  diversity  is  not 
of  much  real  importance;  for  it  i8  well 
known  that  at  common  law  all  felonies, 
certainly  all  but  petty  larceny,  were  fol- 
lowed by  capital  punishment  j  and  as  to 
petty  larceny,  the  books  differ  whether  it 
is  felony  or  not ;  Staunford  {h)  expressly 
affirming  it  not  to  be  felony,  whilst  Loru 


(a)  Staunford  P.O.  158a. 

(6)  Eirenarcba,  546. 

(c)  Co.  Lit.  1666. 

id)  P.  29,  edit.  1816. 

(e)  De  Laud.  c.  37. 

(/)  ^  Hale  P.O.  266. 

(g)  p.  414. 

(A)  Staonford  P.O.  24^^  Wb. 


153] 


Gray  against  The  Queen y  1844. 


[154 


HcUe  (a)  affirms  that  it  is.  It  may  perhaps 
be  considered  as  felony  sub  mode,  and,  in  a 
qualified  and  restricted  sense,  haying 
some,  thongh  not  all,  the  attributes  and 
consequences  of  felony.  But  whether  it 
be  so  or  not,  there  has  been  no  ancient 
authority  cited  to  show  that  peremptory 
challenges  were  not  allowed  even  on  the 
trial  for  that  offence ;  so  that  it  may  be 
safely  laid  down  that  at  common  law  all 
felonies,  properly  so  called,  were  capital, 
and  that  peremptory  challenges  were 
allowed  on  the  trial  of  all  such  felonies ;  in 
other  words,  that  the  right  to  a  peremptory 
challenge  was  in  all  cases  an  incident  to  a 
trial  for  felony. 

The  two  propositions,  therefore,  that  the 
peremptory  challenge  was  allowed  in  all 
triskisinfavoremmUB,  and  that  itwas  allowed 
in  all  trials  for  felony,  are,  in  substance,  one 
and  the  same.  It  is  equally  true  that  the 
challenge  was  granted  in  favorem  vitcB^ 
and  that  it  was  incident  to  felony.  But 
the  question  still  arises,  whether  the  ex- 
pression of  the  text- writers,  **  that  it  was 
granted  in  favorem  vitce,**  carries  with  it 
the  force  and  meaning  that  it  was  incident 
to  the  trial  for  felony  only  so  long  as  the 
punishment  for  felony  continued  to  be 
capital,  and  no  longer ;  that  the  words  im- 
ported a  limitation  or  condition  upon  which 
the  right  to  such  a  challenge  is  to  depend ; 
or  whether  the  words  import  no  more  than 
a  mere  matter  of  description,  by  the 
ancient  text-writers,  of  the  probable  cause 
and  origin  of  this  challenge;  which,  if 
given  in  the  case  of  felony,  as  a  known 
class  of  criminal  offence,  must  necessarily, 
as  felony  was  then  punishable,  be  given  in 
favorem  vita. 

It  would  certainly  be  most  unsafe  to 
give  to  this  expression  of  the  text-writers 
the  operative  force  contended  for  on  the 
part  of  the  Crown,  and  to  hold  the  con- 
sequences to  follow,  that  because  the 
capital  punishment  has  been  taken  away 
by  a  subsequent  statute,  the  offence  still 
remaining  a  felony,  the  right  to  the  chal- 
lenge has  been  also  abolished.  The  very 
same  expression  has  been  employed  by  the 
highest  authority  in  another  instance,  in 
which  to  draw  tho  same  conclusion  as  is 
now  contended  for  would  be  obviously 
wrong,  it  being  manifest  that  the  expres- 
sion has  been  used  by  way  of  explanation 
or  analogy  only.  In  the  Cases  ofAppeaUih) 
it  was  resolved  by  the  Lord  Wray, 
Sir  Thomas  Oaady,  Clench,  smd  Fenner, 
JJ.,  that  the  reason  of  autrefois  acquit 
was  because  the  maxim  of  the  common 
law  is  that  the  life  of  a  man  shall  not  be 
twice  put  in  jeopardy  for  one  and  the  same 
offence;  and  that  is  the  reason  and  cause 

(a)  1  Hale,  P.  C.  580. 

(b)  4  Rep.  45a. 


that  autrefois  acquitted  or  convicted  of  the 
same  offence  is  a  good  plea ;  and  yet  it  is 
manifest  this  must  be  put  by  way  of 
example  only,  for  the  rule,  beyond  all 
doubt,  extends  equally  to  misdemeanors 
as  to  capital  cases.  And  after  all,  who  is  to 
say  that  if  the  severe  punishment  of  trans- 
portation for  life  had  been  known  to  our 
ancestors,  the  same  jealousy  which  existed 
♦n  fa/vorem  vUm  would  not  have  shown 
itself  to  the  same  extent  in  Favour  of  the 
party  charged,  when  liable  to  a  punish- 
ment scarcely  less  severe  P 

Some  other  arguments  have  been  urged 
at  yonr  Lordships'  bar  in  support  of  the  con- 
tinuance of  the  right  of  peremptory  chal- 
lenge in  all  cases  of  felony.  It  is  argued  that 
the  right  could  not  have  been  originally 
confined  to  charges  which  involved  the 
loss  of  life,  as  it  was  allowed  in  the  case  of 
misprision  of  treason.  And  it  seems  im- 
possible to  deny,  upon  any  legal  ground  of 
construction,  tqat  the  statute  33  Hen.  8. 
c.  23.,  which  took  away  the  peremptory 
challenge,  in  all  cases  of  high  treason 
and  misprision  of  high  treason,  does  by 
necessary  implication  admit  that  the 
offender  had  the  right  to  the  peremptory 
challenge  in  the  case  of  misprision  of 
high  treason  before  the  passing  of  that 
Act.    The    same   rule    is    laid   down  in 

general  terms  hj  Havjikins,(a)  without  any 
istinction  as  to  the  description  of  mis- 
prision of  treason,  but  treating  it,  as  it 
was  generally  understood  to  be,  as  a  mis- 
demeanor only,  and  not  as  the  subject  of 
capital  punismnent. 

Again,  it  was  argued,  and  not  without 
some  weight,  that  the  practice  of  the 
allowance  of  benefit  of  clergy  afforded  a 
strong  inference  that  the  right  of  peremp- 
tory challenge  has  not  been  for  many  cen- 
turies considered  to  be  confined  to  felonies 
that  were  followed  with  capital  punish- 
ment. The  extension  of  the  privilege  of 
benefit  of  clergy  by  the  statute  of  6  Anno 
to  all  persons  indiscriminately — which 
privilege  for  many  centuries  before  was 
claimable  by  a  large  proportion  of  the 
community — had  oocasionea  many  felonies, 
practically  speaking,  though  not  strictly 
so,  to  become  not  capital.  And  such 
practice  might  have  been  reasonably  ex- 
pected to  produce  some  alteration  in  the 
application  of  the  law  of  peremptonr  chal- 
lenge, if  it  was  allowable  only  in  favorem 
vitce.  But  no  alteration  in  the  law  took 
place;  the  allowance  of  the  privilege 
continued  the  same.  It  was  urged,  in 
answer  to  this  argument,  that  the  reason 
for  allowing  the  peremptory  challenge, 
notwithstanding  the  felony  being  clergy, 
able,  was  because  it  could  not  be  told 
until  after  a  man  was  found  guilty  whether 

(a)  8  Hawk.  P.  C.  c.  4«.  s.  5. 
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he  would  pray  the  benefit  of  clergy,  or  if 
he  did,  whether  it  wonld  be  allowed  or 
not ;  and  that,  consequently,  all  felonies 
continued  capital  at  the  time  of  the 
arraignment.  But  if  this  reason  is  correct, 
it  can  only  be  so  subsequently  to  ihe  time 
of  Hen.  6..  upon  the  ground  suggested  by 
our  brother  Paiteson,  which  1  will  not 
therefore  repeat. 

The  right  to  challenge  peremptorily  has 
been  uniformly  acted  on,  in  England,  both 
in  felonies  clergyable  and  not  clergyable, 
without  any  distinction  between  them, 
down  to  the  7  &  8  Geo.  4.  c.  28.,  English 
(9  Geo.  4,  c.  64.,  Irish),  which  abolished 
the  allowance  of  clergy.  For  many  cen- 
turies prior  to  that  time  clergyable 
felonies  were  practically  not  capital, 
although  theoretically  they  still  continued 
to  be  so ;  and  yet  peremptory  challenges 
were  allowed  equally  in  both.  No  instance 
can  be  found  of  any  execution  for  a  felony 
in  which  the  benefit  of  clergy  could  be 
claimed;  no  instance  in  which  a  person 
convicted  of  such  felony  had  declined  to 
pray  the  bene6t  of  it,  or  in  which,  where 
the  offender  was  entitled  to  it,  such  bene- 
fit has  been  denied  him.  Where  the 
offender  has  persisted  in  challenging  a 
greater  number  than  twenty  in  the  case  of 
a  clergyable  felony,  the  law  was,  that  he 
subjected  himself  to  the  same  punishment 
as  if  found  guilty  upon  verdict  or  con- 
fession. Where  statutes  have  been  passed 
taking  away  the  benefit  of  clergy,  there  is 
not  unfrequently  an  express  provision, 
that  if  the  offender  in  case  of  felony  do 
challenge  peremptorily  above  the  number 
of  twenty  persons,  he  shall  not  have  the 
benefit  of  clergy  ;  such  is  the  case  in 
4  &  6  Ph.  <&  if.  c.  4. ;  the  law  thus  treat- 
ing the  right  to  challenge  peremptorily 
without  any  distinction,  whether  the 
felony  be  clergyable  or  not. 

But  without  attributing  too  much 
weight  to  either  of  the  two  arguments  last 
adverted  to,  that  which  appears  to  afford 
the  strongest  ground  for  the  conclusion 
that  the  right  to  the  peremptory  chal- 
lenge still  exists,  is  the  inference  to  be 
drawn  from  the  language  and  form  of  the 
statutes  22  Hen.  8.  c.  14.  (made  perpetual 
by  the  82  Hen.  8.  c.  3.),  and  7  &  8  Geo,  4. 
c.  28.,  abolishing  the  benefit  of  clergy. 
Until  the  passing  of  the  former  Act,  it 
was  the  settled  rule  of  the  common  law 
that  whenever  a  peremptorv  challenge 
was  allowed  the  prisoner  might  challenge 
as  many  as  he  thought  fit  under  the  num- 
ber of  three  full  juries — that  is,  not 
amounting  to  more  than  thirty-five ;  and 
as  it  is  enacted  by  that  statute  that  no 
person  arraigned  for  any  petit  treason, 
murder,  or  fblony^  shall  be  admitted  to 
any  peremptory  ohallenge  above  the  num- 
ber of  twenty,  this  amounts  to  a  legislatiye 


recognition,  affirmatively,  that  the  offender 
has  the  right  to  challenge  to  the  number 
of  twenty  in  all  cases  of  petit  treason, 
murder,  or  felony.  Then  follows  the 
statute  7  &  8  Geo.  4.  c.  28.,  English 
(9  Geo.  4.  c.  54.,  Irish),  which  by  sec.  6 
abolishes  benefit  of  clergy,  and  by  sec.  7 
expressly  enacts — 

**  that  no  person  convicted  of  felony  shall  suffer 
death,  unless  it  be  for  some  felony  which  was 
excluded  from  the  benefit  of  clergy  before  the 
first  day  of  the  present  session  of  Parliament, 
or  which  hath  been  or  shall  be  made  punishable 
with  death  by  some  statute  passed  after  that 
day." 

And  it  appears  scarcely  conc-eivable 
that  when  the  legislature  had  in- 
troduced so  sweeping  an  alteration  in 
the  consequences  of  felony,  as  in 
effect  to  render  all  felonies,  within 
a  very  limited  exception  indeed,  not  capi- 
tal, that  the  same  statute  should,  in  the 
same  breath,  enact  (sec.  3) — 

**  that  if  any  person  indicted  for  any  treason, 
felony,  or  piracy,  shall  challenge  peremptorily 
a  greater  number  of  the  men  returned  to  be  of 
the  jury  than  such  person  is  entitled  by  law  so 
to  challenge,  in  every  of  the  said  cases  every 
such  peremptory  challenge  beyond  the  number 
allowed  by  law  shall  be  entirely  disregarded," 

unless  the  legislature  had  intended  this 
enactment  to  apply  to  felonies  with  their 
then  present  punishment  as  altered  by  that 
statute.  This  statute  of  Geo.  4.  brings 
down  the  enactment  of  22  Hen,  8.  to  the 
time  at  which  the  statute  itself  is  speidc- 
ing;  in  effect  it  says  that  now,  at  the 
time  of  passing  this  Act,  every  person 
charged  with  the  commission  of  any  felony 
shall  be  entitled  to  challenge  percmptoiily 
to  the  number  of  twenty ;  and  there  ap- 
pears no  legal  ground  of  construction  upon 
which  the  general  expression  of  **  any 
felony,"  in  the  third  section,  can  be  held 
not  to  comprise  the  felonies  included  in 
sec.  7 — that  is,  felonies  from  which  the 
benefit  of  clergy  has  been  taken  away. 
The  distinction  between  felonies  capital 
and  not  capital  was  then  for  the  first 
time  created;  and  it  would  not  be  too 
much  to  presume  that  if  the  legislature 
had  intended  that  the  privilege  formerly 
belonging  to  all  felonies  should  thence- 
forth be  restrained  to  capital  felonies  only, 
it  would  have  used  the  expression  of  *'any 
capital  felony,"  instead  of  the  gener^ 
expression  of  **  any  felony." 

The  ground  upon  which  the  argument 
on  the  part  of  the  Crown  in  the  present 
case  rests  is  that  the  statute  1  Vict, 
0,  85.  8.  3,  must  be  construed  by  implica- 
tion as  to  deprive  the  prisoner  of  the 
privilege  of  tnis  peremptory  challenge ; 
that  inasmnoh  as  tae  punishment  of  death 
has  been   directly   taken   away  l^    the 
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statute  of  7  &  8  Oeo.  4.,  which  before  was 
indirectly  taken  away  by  the  allowance  of 
clergy,  so>  by  Impboation.  the  right  of 
peremptory  challenge  hiw  been  also 
abolished  with  the  capital  pnnishment. 
Bat  it  appears  to  me  that  snch  an  impli- 
cation cannot  be  resorted  to,  in  the  case  of 
a  privilege  beneficial  to  a  prisoner,  aod 
enjoyed  by  him  in  practice,  if  not  in  strict 
right,  for  centuries,  unless  such  implica- 
tion be  unavoidable  to  give  effect  to  the 
statute.  No  such  necessity  appears  to 
exist ;  and  upon  these  grounds  i  bumbly 
ofFer  as  my  opinion,  in  answer  to  your 
liordships'  qaestion,  that  the  peremptory 
challenge  tendered  in  this  case  ought  to 
have  been  allowed. 


LTVDHI7BST,  L.G.  :  My  Lords,  I  beg 
leave  to  sav  that  I  do  not  find  I  can  add  any- 
thing to  the  reasonings  and  arguments  of 
the  majority  of  the  learned  judges  in  this 
case.  I  am  quite  satisfied  that  the  con- 
clusion to  which  they  have  come  is  tbe 
correct  conclusion,  and  therefore  I  shall 
move  your  Lordships  that  the  judgment 
of  the  Court  below  be  reversed,  and  that 
a  venire  de  novo  should  be  awarded. 

Lord  Brouohah  :  I  entirely  agree  with 
my  noble  and  learned  friend  upon  this 
point.  I  have  never,  indeed,  during  the 
whole  course  of  the  argument,  entertained 
any  doubt  whatever  upon  it ;  and  I  have 
not  been  moved  at  all  by  the  arguments 
urged  and  pressed  upon  us  from  the  dicta 
to  be  found  respecting  the  supposed  origin 
of  this  right  of  peremptory  challenge, 
namely,  that  it  was  infoAjorefi^  viUs.  That 
is  the  reason  assigned  for  it ;  but  it  does 
not  at  all  follow  that  the  challenge  may 
not  be  general.  Although  the  reason  as- 
signed for  its  origin  may  be  justly  stated 
to  be  tn  favorem  vitm,  it  is  because  all 
felony  in  its  nature  is  capital ;  and  until 
clergy  is  prayed  upon  a  conviction  for  that 
ofl'ence,  non  constat  that  it  may  not  be 
capital  even  in  clergyable  cases. 

I  need  not  enter  mrther  into  this  mat- 
ter, which  has  been  so  fully,  so  elabo- 
rately, and  so  satisfactorily  gone  into  by 
the  learned  judges,  in  delivering  their 
opinions.  I  entirely  agree  in  the  motion 
of  my  noble  and  learned  friend,  that  the 
judgment  of  the  Court  below  should  be 
reversed ;  and,  of  course,  the  result  will  bo 
tbe  granting  of  a  venire  de  novo. 

Lord  Campbell  :  My  Lords,  I  am  like- 
wise of  opinion  that  the  iudgment  in  this 
case  ought  to  be  reversed;  and,  with  all 
respect  for  the  majority  of  the  Irish  judges 
who  pronounced  it,  and  for  the  learned 
baron  who  alone  of  the  English  judges 
approves  of  it,  I  hardly  think  it  necessary 
to  say  more  than  that  they  seem  to  me  to 
have  confounded  the  reason  with  the  rule. 


Favour  to  life  may  very  likely  have  been 
the  reason  why  the  rule  was  laid  down 
that,  in  all  cases  of  felony,  the  prisoner 
on  his  trial  should  be  entitled  to  peremp- 
tory challenge  ;  but  there  can  be  no  donot 
that  the  rule  was  established.  The  rule 
being  established,  most  remain  till  al- 
tered by  the  legislature ;  and  the  legis- 
lature, instead  of  altering  it,  has  recog- 
nised itp  application  to  felonies  which  are 
not  capital.  It  is  acknowledged  on  all 
hands  that  the  legislature  never  con- 
templated taking  away  the  nght  of 
peremptory  challenge ;  and  if  that  right 
ever  existed,  it  still  exists. 

Beliance  is  placed  upon  the  practice  of 
not  allowing  peremptory  challenges  on 
collateral  issues;  but  this  is  decisive  to 
show  that  the  rule  is,  not  that  there  shall 
be  a  peremptory  challenge  where  life  is  in 
danger,  and  in  no  other  cases ;  for  life 
may  well  be  in  danger  upon  the  trial  of  a 
collateral  issue,  as  in  the  case  of  Mr. 
Batcliffe,ia)  who,  upon  his  identity  being 
decided  by  the  trial  of  a  collateral  issue, 
was  led  from  the  bar  to  execution. 

I  must  likewise  observe  that  I  should 
have  been  reluctant,  without  strong 
authority,  to  sanction  a  judgment  which 
introduces  such  an  unequal  law  between 
the  Crown  and  the  prisoner.  According 
to  the  interpretation  of  the  old  statutes  on 
this  subject,  tbe  Crown,  practically  speak- 
ing, has  an  unlimited  right  of  peremptory 
challenge,  not  being  obliged  to  assign  a 
cause  of  challenge  till  the  panel  is  ex- 
hausted ;(5)  and  to  allow  not  a  single  chal- 
lenge, without  cause  assigned  and  proved, 
to  the  prisoner,  where  the  punishment  may 
be  transportation  for  life  and  forfeiture  of 
property,  would  be  inconHistent  with  the 
lair  administration  of  the  criminal  law. 

It  was  ordered  that  the  judgment  of 
the  Court  below  should  be  reversed,  and 
a  venire  de  novo  awarded,  (c) 

Materials  madb  usb  of.— The  above 
report  is  taken  from  11  CI.  A  F.  427. 


(a)  18  St.  Tr.  429  ;  Fost.  C.  L.  40.  See 
also  l{a]eigh*8  Case,  2  St.  Tr.  33 ;  and  Jardine's 
"  Criminal  Trials,"  vol.  1,  p.  497. 

(6)  See  Reg,  v.  Frost,  4  St.  Tr.  N.  S.  85. 

(c)  "  The  material  difference  between  a  r.ew 
trial  and  a  venire  facias  de  novo  is,  that  the 
Intter  is  only  grantable  where  some  mistake  is 
apparent  on  the  record,  but  the  formcir  may  be 
granted  on  tbe  ground  of  improper  direction, 
false  evidence,  misconduct  or  jurors,  and  a 
variety  of  other  causes,  which  never  appear  on 
tlie  face  of  the  proceedings."  1  Chitty,  Cr.  L. 
654;  Campbell  v.  Ueg,,  U  Q.B.  799;  Reg,  V. 
Aaron  Mellor,  Dears.  &  B.  468,  27  C.J.M.C. 
468  ;  Reg.  v.  Martin  and  Webb,  L.R.  1  C.C.R. 
878  ;  41  L.J.M.C.  113,  No  new  trial  in  felony. 
Reg.  V.  Bertrand,  L.B.  1  C.P.  .'>20;  Reg.  v. 
Murphy,  2  P.C.  585. 
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In  re   THE  BAILIFF   AND   JURATS   OF  THE   ROYAL 
COURT  OF  GUERNSEY. 

Proceedings  before  the  Right  Honourable  the  Lords  of  the 
Committee  of  Her  Majesty's  Privy  Council  for  the  Affairs 
of  Guernsey  and  Jersey  ix  the  matter  of  two  petitions  of 
THE  Bailiff  and  Jurats  of  the  Royal  Court  of  Guernsey, 
Decfjviber  10,  11,  16,  18,  1844.     (Reported  in  5  Moo.  P.O.  49.) 

In  1843  and  1844  the  Bailiff  and  Jurats  of  the  Royal  Court  of  Guernsey  presented  two  petitions 
to  Her  Majesty  in  Council,  complaining  that  the  Lieutenant-Governor  of  the  Island  had  deported 
an  alien,  domiciled  in  the  Island,  without  the  concurrence  of  the  Royal  Court;  2ndly,  that  at  a  con- 
ference demanded  hy  the  Royal  Court  according  to  the  law  and  custom  of  the  Island,  the  Lieu- 
tenant-Governor had  refused  to  allow  the  Bailiff  and  Jurats  to  take  part  individually  in  the  con- 
ference ;  3rdly,  that  he  had  executed  a  royal  >\Tit  of  pardon  before  such  writ  had  been  registered 
in  the  Royal  Court ;  and  4thly,  that  the  portier  or  gaoler  having  refused  to  deliver  the  prisoner  until 
fhe  pardon  was  registered,  the  governor  had  enforced  obedience  by  the  threat  of  military  force. 

Held  by  the  Committee  for  the  Affairs  of  Guernsey  and  Jersey — 
Guernsey  {a) — Right  of  Governor  to  deport  aliens. 
The  advice  of  the  Bailiff  and  Jurats  is  not  necessary  to  authorise  the  governor  to  deport 
aliens  domiciled  in  the  Island. 

Right  of  Bailiff  and  Jurats  in  conference  with  Governor. 

The  Bailiff  acd  Jurats  are  individually  entitled  to  take  part  and  speak  in  all  conferences 
with  the  Governor,  but  the  Governor  may  fix  the  time  and  place  of  meeting. 

Royal  Writ  of  Pardon — Registration. (jb) 
A  royal  writ  of  pardon  need  not  be  verified  and  registered  in  the  Royal  Court  before  being 
executed. 

Disobedience  of  Gaoler. — Threat  of  Military  Force. 
It  was  the  duty  of  the  portier  or  gaoler  to  discharge  the  prisoner  at  once,  but  he  not  being 
the  servant  of  the  liieutenant-Governor  for  the  purpose  of  the  custody  of  the  prisoner, 
the  Lieutenant-Governor  was  not  justified  in  enforcing  obedience  by  the  threat  of  military 
or  other  force. 

(a)  All  the  authorities  relating  to  the  institutions  of  Guernsey  and  Jersey  are  collected  and  set 
out  in  the  cases  and  appendices  prepared  by  the  Crown  and  the  States  of  Jersey  in  the  Prison 
Board  Case,  1894.  iSee  also  In  re  Belson,  7  Moo.  P.C.  114  ;  In  re  the  States  of  Jersey,  9  Moo. 
P.C.  18.5  }  Do.  15  Moo.  P.C.  195 ;  In  re  the  Jersey  Jurats,  L.R.  1  P.C.  94 ;  Lacfoche  v.  Lacloche, 
L.R.  3  P.C.  125,  and  4  P.C.  325,  and  the  Reports  of  the  Commission  of  1846  on  the  Criminal 
Laws  of  the  Channel  Islands  and  of  the  Commission  of  1859  on  the  Civil  Laws  of  Jersey. 

(6)  In  re  Daniel,  1891,  the  Committee  decided  that  in  Jersey  a  warrant  of  pardon  did  not 
require  to  be  presented  for  registration  before  being  put  in  execution. 


Beforb  the  Committee  fob  Qubbnset 
AND  Jersey. 

Present :  The  Loed  President,  (Lord 
Wharncliff'e),  Lord  LTNDHgHST,  L.O.,  Sir 
James  Graham,  Bart.,  Parke,  B.,  Dr. 
LusHiNOTON,  and  T.  Pemberton  LEioH.(a) 

Assessor  —  The  Solicitor-OenercbL  (Sir 
F.  Thesiger).(b) 

This  case  arose  out  of  two  petitions 
presented  by  the  Bailiff  and  Jurats  of 

(a)  Afterwards  Lord  Kin^oim. 
(6)  Afterwards  Lord  Chebnsford,  L.C. 


the  Eoyal  Court  of  G-uemsey,  complaining 
of  certain  acts  of  the  Lientenant-Gk)Ternor 
of  the  Island  (Major-General  William 
Napier),  as  being  inconsistent  with  the 
rights  and  privileges  of  the  Boyal  Court ; 
and  contrary^  to,  and  incompatible  with, 
the  constitution  of  the  Island  ;  and  pray- 
ing that  Her  Majesty  would  be  pleased  to 
make  such  declaration,  or  order,  as  might 
prevent  their  recurrence,  and  secure  the 
future  observance  of  the  rights  and  privi- 
leges of  the  Boyal  Court,  and  the  main- 
tenance of  the  usages  and  constitation  of 
the  Island. 
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they  might  enter  together  into  explanation 
on  the  subject,  and  come  to  a  right  under- 
standing for  the  f Qtore ;  a  course  sanctioned 
by  law  and  ancient  usage,  which  had 
been  at  various  times  resorted  to  with 
most  beneficial  results.  That  the  Lieu- 
tenant-Governor acceded  to  their  request, 
and  fixed  Monday,  the  9th  October,  at  his 
residence,  for  the  conference. 

That  the  Oourt  duly  waited  on  his  Excel- 
lency, being  prepared  to  enter  on  a  confer- 
ence in  the  manner  which  had  always  been 
usual  on  similar  occa8ions.(a)  But  the  Lieu. 
tenant-Governor,  to  their  surprise,  treated 
the  interview  as  an  affair  of  ceremony  and 
state.  That  on  the  Bailiff  adverting  to  the 
subject  of  the  interview,  the  Lieutenant- 
Governor  interrupted  him  by  saying  that 
he  had  acceded  to  granting  a  conference 
in  the  case  of  Le  uomte,  sent  out  of  the 
Liland  by  his  authority,  but  that  before 
proceeding  he  would  state  in  what  manner 
only  he  was  willing  to  hold  suoh  confer- 
ence:— ^that,  as  Her  Majesty's  representa- 
tive, the  highest  authority  in  the  Island, 
he  would  communicate  wich  the  Court 
through  the  Bailiff  alone,  as  the  organ  of 
that  body,  and  would  not  allow  the  Jurats 
individually  to  take  part  in  it.  He  there* 
fore  desired  the  Bailiff  to  say  if  he  was 
then  fully  pr^)ared  to  deliver  the  senti- 
ments of  the  C/Ourt. 

That  the  Bailiff*,  on  his  replying  that  he 
could  not  in  this  manner  express  with 
certainty  the  sentiments  of  the  Jurats, 
who,  in  fact,  had  not  as  yet  the  means  of 
coming  to  any  decision,  was  told  by  his 
Excellency  that  they  had  better  return  to 
their  Coart-house,  and  after  they  had  con- 
sidered the  matter,  and  were  better  pre- 
pared, another  interview  might  take  place. 

That  it  was  then  p^posed  by  the  Bailiff 
that  the  Oourt,  with  his  Excellency's 
permission,  should  retire  for  a  few  minutes 
into  another  room  to  consult  in  private; 
that  having  thereupon  withdrawn,  they 
unanimously  agreed  that  they  could  not 
accede  to  the  Lieutenant-Governor's  terms, 
which  they  considered  unconstitutional  and 
contrary  to  the  spirit  and  intent,  as  well 
as  to  the  letter  of  the  law.  That  the  Bailiff, 
in  communicating  their  resolution  to  his 
Bxcellenov,  observed  that  in  accordance 
with  the  Orders  in  Oouncil  in  force  on  the 
subject,  the  object  of  a  conference  was,  by 
friendly  communication,  to  brinf;  about  a 
right  understanding,  and  that,  m  requir- 
ing that  the  Bailiff  alone  should  be  at 
liberty  to  speak,  they  must  consider  his 
Excellency  to  refuse  me  conference.  That 
the  Lieutenant-Governor,  repeating  he 
would  enter  into  no  conference  except  as  he 
had  stated,  declared  the  interview  at  an 
end,  and  the  Oourt  withdrew. 


The  substance  of  the  First  Petition, 
which  was  presented  on  the  20th  of 
November  1843,  was  as  follows : — 

That  two  several  matters  of  difference 
between  his  Excellency  the  Lieutenant- 
Gk>vomor  and  Oommander-in-Obief  and 
the  Petitioners,  had  arisen  out  of  the  ex- 
pulsion by  the  (Governor  of  a  man  named 
I»idors  Le  GonUe,  a  French  subiect :  first, 
as  to  the  right  of  the  Petitioners,  the 
Jurats,  to  speak  in  the  conference  held 
between  the  Lieutenant-Governor,  Bailiff, 
and  Jurats,  according  to  the  constitution 
of  the  Island;  and,  secondly,  as  to  the 
authority  of  the  Lieutenant-Gk)vernor  in 
expelling  aliens  from  the  Island  irrespec- 
tively of  the  jurisdiction  of  the  Boyal  Oourt. 

Le  Comte,  the  Petition  alleged,  was 
domiciled  in  Guernsey,  and,  as  the  Peti- 
tioners believed,  was  not  suspected  of  any 
offence  against  the  State,  and  had  not 
and  could  not  be  considered  "  a  dangerous 
person  "  within  the  meaning  of  that  term 
as  used  in  the  Imperial  Alien  Act. 

That  the  constable  of  the  town  parish, 
Albert  Oarev,  Esq.,  by  whose  instru- 
mentality the  Lieutenant-Governor  had 
acted,  having  inserted  a  letter  in  the 
papers,  which  seemed  to  intimate  that  he 
had  acted  upon  his  own  authority  in  ex- 
uelline  Le  Camte,  the  case  was  thereby 
Drought  directly  under  the  notice  of  the 
Boyal  Oourt ;  and  the  constable,  being  an 
officer  more  particularly  under  their  con- 
trol, was  called  on  by  them  to  account 
for  havin|^,  as  it  appeared,  imprisoned 
that  individnal,  and  sent  him  away  with- 
out either  producing  him  before  them,  or 
even  making  to  them  a  report  of  what  had 
been  done ;  when  the  constable  justified 
himself  as  having  acted  under  the  order 
of  the  Lieatenant-Govemor,  submitting 
that  he  was  responsible  to  his  Excellency 
alone,  tatd  that,  without  his  permission, 
he  was  bound  to  withhold  any  further  in- 
formation. 

That  the  charge  against  Le  Oomie  by 
the  constable,  at  the  Guernsey  gaol,  in 
which  the  imprisonment  took  place,  was 
not  entered  till  about  a  month  after  the 
imprisonment,  the  constable  having  de- 
clined to  state  how  the  gaoler  was  to 
make  the  entiy,  both  when  he  immrisoned 
and  when  he  released  Le  ConUe.  That  the 
charge  then  dictated  by  the  constable  to 
the  gaoler,  was  "  annoy mg  the  constable 
in  the  execution  of  his  duty.'* 

That  the  Oourt  felt  it  incumbent  on 
them  to  endeavour  to  satisfy  themselves 
with  regard  to  the  exercise  of  such  au- 
thority hj  the  Lieutenant-Governor,  in  ex- 
pelling Le  Oomte  without  trial ;  and,  as 
the  most  respeotftil  course  towards  the 
Lientenant-Gbvemor,  resolved  to  seek  a 
conference  with  his  Excellency,  at  which 
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(a)  5e«  Tapper's  Hist.  Guernsey,  455. 
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That  by  an  Order  in   Council  of    the  \ 
6th  March  1568,  it  is  directed :  , 

"  That  all  controversies  and  mislikings  that 
shall  at  any  tim«  hereafter  nhance  between  the  ' 
Captain,  Bailih,  md  Jurats,  shall  be  forthwith  ' 
advisedly  considered,  at  some  time  and  place  to 
be  appointed  by  the  Captain,  where,  by  mutual  i 
conference,  they  shall  quietly  appease  and  re-  | 
form  all  controversies  and  mislikiup$ ;    so  as  i 
each  of  them  being  aiding  and  assisting  to  the 
others,   they  may  not  only   avoid  the   incon-  ! 
veniences  and  dangers  that  were  like  to  follow 
of  the  contrary,  but  be  also  the  better  able  to  j 
attend  their  charge,  and  to  see  to  the  good  ob- 
servation of  such  good  constitutions  as   shall 
be  by  them  established,  as  well  for  the  good 
government  and  defence  of  the  Isle,  as  for  the 
continuing  of  the  inhabitants  of  the  same  in  good 
order  and  obedience ;  and  in  case  any  such  dis- 
order should  fortune  to  fall  out  as  may  not  be 
compounded  and  redressed  amongst  themselves 
there,  within  the  space   of  forty  days,  that  it 
shall  then  be  lawful  for  any  that  will  do  the 
same,  to  repair  over  hither    for    reformation 
thereof,  by  means  of  the  Jjords  and  others  of  the 
Privy  Council  here,  without  any  let  or  restraint." 

That,  according  to  the  practice  which 
had  been  since  followed,  whenever  an  in- 
terview was  appointed  between  the  Lieu- 
tenant-Governor and  the  Bailiff  and  Jurats, 
the  party  proposing  the  meeting  attended 
at  the  place  named  by  the  other  party  ;  a 
proof  as  decisive  as  coald  be  adduced  of 
the  terms  of  equality,  upon  which  the 
meetings  of  thepartios  were  at  all  times 
to  take  place.  That  the  oath  of  the  Lieu- 
tenant-Hovemor,  which  is  administered  to 
his  Excellency  by  the  Bailiff  and  Jurats,  on 
his  atimission  into  office  was  as  follows : — 

"  That  you  will  keep  and  preserve  the  castles 
and  fortresses  at  present  here  committed  to  your 
custody  and  keeping,  t(^  the  use  and  service  of 
our  said  Lady  the  Queen,  or  her  heirs,  the  Rings 
or  Queens  of  Great  Britain ;  and  keep  and 
maintfun,  in  like  manner,  the  commons  and  in- 
habitants of  this  Isle  in  their  true  allogiance  and 
fidelity  to  her  said  Majesty ;  that  you  will  also 
preserve  and  support  the  said  inhabitants  of  this 
Island  in  their  rights,  liberties,  privileges,  ancient 
customs,  and  ordinances,  that  you  will,  at  all 
times,  upon  conference  with  the  Bailiff  and 
Jurats,  being  duly  informed  by  them,  reform  and 
redress  as  may  be  found  meet  and  reasonable." 

That  by  the  usage  which  has  hitherto 
invariably  prevailed,  in  conferences  be- 
tween the  Lieutenant-Governor,  Bailiff  and 
Jurats,  the  Jurats  had  always  been  ad- 
mitted to  speak  and  to  take  part  indivi- 
dually. That  the  Petitioners,  considering 
their  right  of  speaking  at  all  such  confer- 
ences of  the  utmost  moment,  in  a  constitu- 
tional point  of  view,  could  not  allow  such 
a  doubt  to  be  brought  upon  it  without  at 
once  taking  measures  to  keep  and  retain 
it,  in  all  its  integrity,  and  so  to  transmit 
it  to  their  successors. 

With  respect  to  the  authority  of  the 


Lieutenant-Governor  over  aliens,  and  the 
relative  jurisdiction  of  his  Excellency  and 
of  the  Royal  Court,  the  Petitioners  referred 
to  the  law  of  the  Island,  and  the  practice 
theretofore  observed,  and  alleged — 

That,  in  ancient  times,  a  reut  was  ex- 
acted from  strangers,  bom  out  of  Her 
Majesty's  dominions,  dwelling  in  the 
Island,  particularly  in  reference  to  mar- 
riages between  inhabitants  and  strangers ; 
and  this  rent  was  counted  as  part  of  the 
Crown  revenues,  and  was  set  forth  and 
defined  accordingly  in  the  Extent  of  the 
rents,  services  and  homages  due  to  His 
Majesty  King  James  I.,  as  Duke  of 
Normandy,  in  the  Island  of  Guernsey, 
drawn  up  by  Sir  Bohert  Oa/rdiner,  knight, 
and  James  Hussey,  Doctor  of  Laws,  and 
one  of  the  Masters  in  Chancery,  who 
acted  under  a  Eoyal  Commission,  dated 
25th  July  1607,  and  confirmed  by  an 
Order  in  Council  of  the  30th  June  1608, 
made  upon  the  answers  of  the  aforesaid 
Royal  Commissioners. 

"  No  stranger  or  foreigner,  bom  out  of  the 
dominions  of  Her  M^esty,  can  or  may  inhabit 
or  dwell  in  the  Isle  without  the  Governor's  per- 
mission. Those  who  for  reasonable  cause  are 
licensed  by  the  said  Governor  for  acknowledg- 
ment of  their  fidelity  as  inhabitants,  or  dwelling 
upon  His  Majesty*8  lands  and  under  his  pro- 
tection, do  pay  to  his  Highness's  receiver, 
according  to  their  state  and  quality,  some  more, 
some  less  rent." 

The  petition  further  alleged  that  this 
rent  was  abolished  by  Order  in  Council  of 
dOth  June  1608,  as  follows  : 

"  For  ought  appeareth  unto  us,  the  Gk)vemor 
hath  no  authonty,  either  by  Charter  or  other- 
wise, to  restrain  the  inhabitants  from  marrying 
with  wives  that  are  strangers  or  bom  out  of 
His  Migesty*s  dominions;  moreover,  we  find 
that  at  all  times  heretofore  the  inhabitants 
here  have  married  with  stranffers,  and  strangers 
with  them ;  and  considering  mat  by  His  Majesty 
and  others,  his  Highness's  most  honourable 
progenitors,  it  is  granted  onto  them  that,  both 
in  tune  of  peace  and  war,  they  may  lawfiilly 
and  freely  have  trade,  traffic,  and  commerce 
with  strangers,  and  strangers  with  them,  and 
considering  they  are  more  near  to  the  coast  of 
Normandy  and  France  (with  whom  they  have 
especial  and  daily  commerce)  than  they  are  to 
His  Majesty's  dominions,  we  do  therefore  order 
that  the  Gk>vemor  shall  not  for  that  cause  here- 
after at  any  time  take  any  fine  or  yearly  rent  or 
tribute  of  any  inhabitant  of  this  Ide  whattoever, 
especially  daring  the  treaty  of  peace,  and  so  as 
the  strangers  being  mamed  here  shall  quietly 
submit  and  conform  themselves  to  the  ecclesias- 
tical discipline  and  to  the  laws  and  customs  of 
this  Isle  by  His  Majesty's  authority  sufficiently 
confirmed  or  established  within  the  same,  only 
we  require  that  the  Groveraor  be  first  made 
acquainted  therewith." 

That,  even  supposing  the  Lieutenant- 
Governor  was  at  liberty  to  reftise  an  alien 
permission  to  take  up  his  abode  in  the 
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orders,  writs,  wamuits,  patents,  and  oom- 
missions,  tonchin^  the  judicial  and  ciyil 
government,  which  emanate  fVom  the 
Crown  and  issue  in  the  Island  be  verified 
and  registered  by  the  Boyal  Court  pre- 
Tiously  to  being  acted  upon.  The  law  as 
regardjB  writs  of  pardon  is  contained  at  the 
468th  page  of  the  Commentary  of  Terrien 
on  the  Customs  of  Normandy  : 

**  Comme  k  notre  Sire  le  Boi  appartient  douner 
pardons,  remissions,  et  rappeanx  de  baon,  aussi 
k  ses  Juges  en  appartient  la  Terifioalion  et 
enterinement/' 

That  the  chapter  containing  this  passM^e 
was  expressly  declared  to  be  the  law  of  the 
Island  by  the  *'  Af probation  dea  LoU,** 
confirmed  by  an  Order  in  Council  of  the 
27th  October,  1583,  duly  registered  on  the 
records  of  the  Court,  and  was  therefore 
statute  law  in  Guernsey ;  consequently, 
previous  to  execution,  even  writs  of  pardon 
required  to  be  verified  and  registered. 

That  the  Channel  Islands  as  an  appen- 
dage of  the  British  Crown  are  subjected 
to  Her  Majesty's  authority  in  a  manner 
as  complete  in  every  respect  as  was  Nor- 
mandy to  its  ancient  dukes.  B^  the  con- 
stitution not  only  the  executive  power 
belongs  to  the  Crown,  but  also  the  legis- 
lative functions  of  government  are  vested 
in  the  Queen  in  Council,  and  the  inhabi- 
tants have,  strictly  speaking;,  no  imme- 
diate participation  in  enacting  the  laws 
which  are  to  govern  their  persons  or  pro- 
perty. Therefore,  but  for  the  existence 
of  some  peculiar  provisions  in  the  form 
and  details  of  the  constitution,  and  in  the 
manner  of  enforcing  such  laws,  it  would 
be  impossible  to  divest  a  government  eo 
powenul  of  all  appearance  of  an  arbitrary 
character  in  the  eyes  of  the  people  sub- 
jected to  its  sway. 

That  Her  Majesty's  Boyal  authority  had 
been  divided  between  two  high  ministerial 
officers  appointed  by  patent  from  the 
Crown,  and  alike  representing  Her  Ma- 
jesty each  in  his  own  department ;  namely, 
the  liieutenant-Groveruor,  who  is  also  Com- 
mander-in-Chief, and  the  Bailifi^or  Presi- 
dent of  the  Court  and  States,  their  several 
authorities  and  powers  being  perfectly 
distinct  and  separate,  but  each  expressly 
enjoined  by  law  to  afibrd  the  other  all  due 
countenance  and  support  in  the  govern- 
ment of  the  Island.  That  to  the  Lieuten- 
ent-Govemor  alone  is  confided  the  political 
and  military  executive,  as  explained  in  his 
oath  of  office.  That  he  is  the  guardian 
and  keeper  of  the  Island,  and  as  such  is 
charged  to  defend  it  from  foreign  aggres- 
sions, and  every  subject  of  annoyance 
coming  from  without ;  and  within  be  is  to 
maintain  the  inhabitants  in  their  allegiance 
to  Her  Majesty.  That  in  his  own  depart- 
ment he  stands  alone,   and   his    power, 

r  2 


Island,  or  to  expel  at  any  moment  an 
alien,  being  a  dangerous  person,  the 
Petitioners  submitted  that,  as  well  by  the 
constitution  as  by  analogy  with  the  regu- 
lations of  the  Acts  of  Parliament  succes- 
sively passed  in  respect  of  aliens,  such 
extraordinary  power  ought  not  to  extend 
to  interrupt  the  common  course  of  justice 
in  the  case  of  an  alien,  who,  by  permission 
of  the  Lieutenant-Governor,  expressed  or 
implied,  had  become  domiciled  in  the 
Island  and  was  not  a  dangerous  person  ; 
taking  the  individual  out  of  that  pro- 
tection of  the  Boyal  Court,  and  depriving 
him  of  that  trial  which  is  the  right  of 
every  inhabitant. 

That  numerous  ordinances  had  been 
f^om  time  to  time  made  by  the  Boyal 
Court  of  the  Island  for  the  disposal  and 
regulation  of  aliens  and  strangers,  and 
generally  upon  some  crisis  of  war,  or 
scarcity,  or  other  exigency  of  the  moment ; 
such  ordinances  having  frequently  been 
made  by  the  Court,  on  the  immediate 
application  and  representation  of  the 
LieutenMit-Govemor  himself,  as  11th  Sep- 
tember 1756, 3rd  March  1798, 21st  Novem- 
ber 1830. 

The  Second  Petition  dealt  with  the  con- 
duct of  the  Lieutenant-Governor  in  execut-j 
ing  Her  Majesty's  writ  of  pardon  of  one 
Thomas  Foasey  without  a  due  verification 
and  registry  thereof  in  the  Boyal  Court 
previous  to  execution,  and  set  forth  that  his 
Excellency,  upon  receiving  Her  Majesty's 
most  gradous  warrant  of  ^irdon  in  fovour 
of  Thoma$  Fossey,  a  prisoner  in  the  public 
gaol  of  the  Island  (the  said  warrant  being 
addressed  to : 

"  His  Excellency  tiie  Lieatenant-Govemor,  the 
keeper  of  the  gaol,  and  all  whom  it  may  con- 
cern,") 

did  in  the  execution  thereof,  commit,  on 
the  15th  of  February  last,  further  acts 
which  were  not  only  violations  of  the  con- 
stitutions of  the  island,  but,  inasmuch  as 
he  actually  sent  for  soldiers  to  force  the 
goal,  went  to  the  length  of  substituting 
military  force  in  lien  oi'  the  arm  of  the  law : 
that,  far  from  acknowledging  the  irregu-. 
larity  of  his  proceedings,  his  Excellency, 
on  the  7th  of  March,  instructed  Her  Ma- 
j^ty's  law-officers  to  prosecute  Stephen 
Motbei,  the  porter  and  turnkey  of  the  gaol, 
for  alleged  disrespect  and  disobedience  to 
Her  Majesty's  said  warrant  of  pardon,  in 
having  hesitated  to  liberate  ihe  said  con- 
vict on  the  api)lication  of  his  Excellency 
and  the  exhibition  of  the  warrant ;  where- 
upon the  Petitioners  having  heard  evi- 
dence and  arrived  at  a  full  knowledge  of 
the  case  unanimously  dismissed  the  com- 
plaint Against  the  said  turnkey. 

That  the  law  and  constitutioB  of  the 
Channel  Islanda  requires  that  all  ohartere. 
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the  impeaching  of  the  ordinary  course  of  jns- 
tice,  except  in  time  of  war  or  ho8tility,  or  for 
the  8uppre88ing  of  robbers  or  pirates,  or  for  the 
avoiding  of  imminent  danger  otherwise  like  to 
eusue  onto  the  Island,  wherein  our  purpose  is 
not  in  any  way  to  suffer  the  common  coarse  of 
justice  to  be  interrupted,  for  that  is  granted  to 
the  Bailiff  and  Jurats,  as  well  by  Charter  from 
His  Majesty  as  from  Uis  Highness's  most  honour- 
able progenitors,  to  try  and  judge  all  controyer- 
sies  arising  between  any  inhabitants  of  this  Isle." 

And  the  Petitioners  prayed  that  Her 
Majesty  would  be  graciously  pleased  to  in- 
struct and  direct  his  Excellency  to  reeulate 
his  future  acts  in  the  government  of  the  Is- 
land conformably  to  the  laws,  customs,  and 
chartered  rights  of  the  inhabitants.  And 
that  Her  Majesty  would  also  be  graciously 
pleased  to  declare,  in  accordance  with  the 
Order  in  Council  of  the  30th  of  June  1608, 
that  it  was  not  fit  or  oonvenient  that  the 
Lieutenant-Governor  should  exercise  any 
martial  jurisdiction  contrary  to  the  usual 
course  of  justice,  except  it  be  in  time  of 
war  or  hostility,  or  for  the  suppressing  or 
avoiding  of  some  imminent  danger  other- 
wise like  to  ensue  onto  the  Island ;  and  to 
declare  Her  Majesty's  jgracious  purpose 
not  in  any  way  to  suffer  the  common 
course  of  justice  to  be  superseded  by 
military  force. 

These  Petitions  were  referred  by  Her 
Majesty  to  the  Committee  of  the  Privy 
Council  for  the  affairs  of  Guernsey  and 
Jersey,  who  directed  a  case  to  be  prepared 
stating  the  facts^the  grounds  on  whioh  the 
Boyal  Court  objected  to  the  proceedings  of 
the  Lieutenant-Governor,  and  the  &WB, 
usages,  and  customs  of  the  Island  which 
were  invaded  or  affected  by  those  pro- 
ceedings. 

The  case,  as  prepared  by  the  Petitioners, 
set  forth  the  laws  and  constitution  of  the 
Channel  Islands,  as  found  in  the  Coiitume 
de  Normandie,  the  Constitutions  of  Kine 
Joh/n,  the  "Approbation  des  Lois,"  and 
other  authorities  to  be  found  in  the 
histories  of  Guernsey  by  BerryjDuncan, 
And  Fcdle,  and  the  treatises  ofWwthwrUm 
and  Le  Mereha/ni,  together  with  extracts 
fix)m  the  Orders  in  Council  respecting  the 
affairs  of  Guernsey  and  Jersey,  and 
extracts  from  the  Acts  of  the  Boyal  Court 
of  Guernsey  :  they  produced  also,  extracts 
f^om  the  Patent  Bolls,  Close  Bolls,  and 
French  Bolls,  and  Council  papers,  relating 
to  Guernsey  and  Jersey,  from  the  reiffn  of 
King  John  to  that  of  his  late  Majesty 
Eling  Oeorge  HI. 

In  answer  to  the  above  petition,  a  state- 
ment, signed  /.  A,  Boebuch  and  H> 
Waddington,  was  put  in  on  behalf  of  the 
Gtevemor,  in  which  it  was  contended : — 

I.  That  the  conference  had  been 
properly  held  by  the  Goreraor. 


within  the  limits  of  his  own  proper 
functions,  is  paramount  and  absolute. 

That  the  Bailiff,  as  the  civil  representa- 
tive of  the  Crown,  is  entrusted  with  the 
management  of  all  the  judicial  and  admin- 
istrative functions  of  government.  That 
to  him  is  committed  the  immediate  direc- 
tion and  control  of  the  whole  body  politic ; 
and,  in  his  capacity  of  Her  Majesty's 
chief  minister  of  justice  in  the  Island,  he 
is  placed  at  the  head  of  the  civil  and 
judicial  executive  ;  but  he  is  provided  with 
a  Council  in  the  twelve  Jurats  of  the 
Boyal  Court,  without  whom  he  can  neither 
act  nor  decide  in  any  matter  of  law  ;  and 
the  right  of  electing  the  Jurats,  as  well  as 
the  sheriff  and  constables,  the  judicial  and 
civil  executive  oflficers  of  the  Island,  is  a 
privilege  that  belongs  to  the  inhabitants, 
who  are  thus  made  to  provide  the  whole  of 
the  power  by  which,  when  necessary,  they 
are  coerced 

The  Petition  referred  to  the  Constitu- 
tions of  King  John  in  1204,  after  the  loss 
of  Normandy — 

*'In  primis.  Constituit  duodecira  Coronatores 
Juratos  ad  placita  et  jura  ad  Coronam  spectantia 
eustodienda  ** — 

and  to  the  Inquest  of  1331,  called  the  Pre- 
cept of  Assize,  in  which  they  are  styled — 
"  moyens  Juges  entre  notre  dit  Sr.  le  Roy  et 
see  hommes  habitans  en  la  ditte  Isle,  et  out 
i^eulz  la  cognaissance,  juridiction,  precognition, 
ot  jngements,  en  la  compagnie  du  dit  Baillif,  de 
toutes  raati^res  de  cause  civiles  et  criminelles 
esch6antes  en  la  ditte  Isle  toutes  fois  et  quautes." 

The  Petition  alleged  that  the  Jurats 
were  moyens  Juges  between  the  Crown 
and  the  p€M>p1e,  and  the  sole  channel 
through  which  the  authority  of  the  Crown 
in  matters  concerning  law  and  justice 
should  be  made  to  reach  the  people,  and 
that  no  orders,  writs  patents,  or  com- 
missions touching  the  judicial  or  civil 
administration  were  executable  in  the 
Island  until  verified  and  registered  in  the 
Boyal  Court,  and  that  the  Court  possessed 
powers  analogous  to  those  of  the  Park' 
inents  of  ancient  France. 

The  Petitioners  complained  that  Major- 
General  Napier  did  not  only  execute, 
contrary  to  law,  a  warrant  of  pardon, 
without  the  previous  verification  and 
registry  thereof,  but  that  he  did,  more- 
over, actually  issue  orders  for  the  soldiery 
to  come  and  force  the  gaol,  and  that  under 
the  influence  of  such  order  the  prisoner 
was  released,  the  civil  power  beine  thus, 
by  the  act  of  his  Bxcellenoy,  snppu^ted 
by  military  force,  and  referred  to  the 
Order  in  Council  of  30th  June  1608,  con- 
drming  the  report  of  the  Boyal  ComnuB- 
sionerB  of  1607,  which  declared — 
"  it  is  not  fit  or  convenient  that  the  Lieutenant- 
Governor  exercise  any  miutial  jurisdiction  to 
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n.  That  the  €K>Temor  had  the  right 
to  expel  an  alien  nnconnected  bj  mar- 
riage with  a  native  of  GuemBey  in 
time  of  peace,  for  a  canse  which  aeemed 
to  him  soflicient.  "A  consideration  of 
the  nnmerons  wars  between  England  and 
France,  and  of  the  geographical  sitnaiion 
of  the  Channel  IslandB,  will  show  that  the 
Qoyemors  of  these  islands  are,  and  mnst 
at  all  times  be,  in  the  sitoation  of  Com- 
manders of  Military  Fortresses  acyoining 
an  enemy's  territory.  In  times  of  war  the 
Governor's  anthori^  may  be  martini  as  to 
all.  In  times  of  peace  the  martial 
authority  ceases  as  to  all  bat  such  aliens 
as  will  not  oaietly  conform  themselves  to 
the  laws  of  these  islands." 

m.  That  a  royal  pardon  did  not  require 
to  be  registered  in  tne  Boyal  Court. 

lY.  The  Portieror  gaoler  is  the  servant 
of  the  Gk>vemor,  and  bound  to  execute  his 
orders.  Formerly  the  prison  was  in  Castle 
Comet,  the  Governor's  residence,  the 
whole  Castle  was  his  garrison,  and  no 
civilian  resided  there  except  as  the 
Governor's  servant.  When  the  saol  was 
removed  to  the  mainland,  the  aumority  of 
the  Governor  was  as  amply  reserved  as  if 
it  had  not  been  removea.  The  Boyal 
Court  may  use  and  visit,  but  the  Gt)vemor 
must  keep  and  guard  the  gaol.  They  may 
commit  and  send  for  prisoners  by  the 
Sheriff.  If  Her  Majesty  send  her  pardon 
to  the  Boyal  Court  it  is  for  t^em  to  deliver 
the  prisoner  by  their  Sheriff;  but  if  the 
pardon  be  addressed  to  the  Lieutenant- 
Governor,  it  is  for  him  to  require  the 
prisoner  of  the  Fortier.(a) 


Surge,  Q.C.,  (WorU&y  (a)  with  him)  for  the 
Petitioners  :  Guernsey  is  not  a  conquered 
colony,  but  formed  part  of  the  Duchy  of 
Normandy.  Normandy  and  the  Channel 
Islands  did  not  become  annexed  to  Eng- 
land, but  England  to  Normandy  and  the 
Channel  Islands.  Its  constitution  was  no 
less  free  than  that  of  Normandy  itself. 
The  Boyid  Court  is  correctly  described  in 
the  petitioners'  case  as  the  Supreme  Civil 
and  Criminal  Judicature  in  the  Island,  ^ 
and  the  sole  local  tribunal  before  which  all 
le^l  controversies  are  brought  for  deter- 
nunation,  and  possesses  other  functions 
and  authorities  of  much  ereater  extent. 
Of  the  persons  composing  we  Boyal  Court 
before  the  reign  of  Kin^  John,  there  is 
no  very  certain  information;  its  origin, 
however,  may  be  ti^aced  to  one  of  the  insti- 
tutions of  BoUo.  It  appears  that  intricate 
oases  were  referred  to  the  Grand  Assizes, 
and  were  decided  by  the  Bailiffs,  assisted 
by  two  itinerant  justices  and  two  knights, 
sent  to  the  Isluid  from  Normandy,  in  the 

Sresence  of  the  Duke's  ministers,  free- 
olders  and  others  elected  by  the  people. 
When  Normandy  was  united  to  France, 
the  place  of  these  who  had  been  sent 
thence  to  the  Court  in  Guernsey  was 
supplied  by  the  Constitutions  of  King 
«7b)m. 


(a)  The  ooncludiiig  passage  of  the  Htatement, 
which  is  as  follows,  has  been  attributed  to  Sir 
William  Napier  himself : —  I 

'*  When  the  Lieutenaut-Govemor  receives  the 
BaiHff  and  Jurats  in  form,  he  treats  not  so 
mach  his  Sovereign  with  respect  as  them  with 
disrespect. 

**  But  when  he  does  not  class  the  Boyal  Court 
with  all  others,  and  does  not  thereupon  require 
it  to  do  what  its  Sovereign  commands  him,  by  his 
name  of  office,  to  do  forthwith,  he  still  treats 
them  with  disrespect. 

**  If  he  refuses  the  aid  of  soldiers  to  the  Civil 
Aothohties,  when  they  ought  not  to  require  it, 
he  gives  way  to  riot,  and  inflicts  the  violence  of 
unrestrained  rnohs  on  the  inhabitants. 

"  But  when  unaided,  and  obstructed  by  a  civil 
feoctionaiy  bound  to  obey  him,  he  talks  of 
reqairinff  the  aid  of  soldiers,  he  recurs  to 
wiartialJam^ 

"  When  he  legally  executes  a  legal  and  Boyal 
Warrant,  as  duected  thereby,  he  alters  and 
abolishes  existing  legal  forms. 

"  But  when  he  has  recourse  to  law,  he  19  far 
from  achnowledging  the  irregularitif  of  his 
conduct,  and  perseveres  in  the  wrong.  And 
when,  as  legalfy  required,  he  forthwith  sets  free 
a  pardoned  prisoner,  he  infringes  the  privileges 
and  liberties  of  the  Island. 


"  From  this  latter  charge  the  character  and 
habits  of  the  Lieutenant-Governor  will  defend, 
if  the  law  did  not  justify  him ;  for  he,  with 
others,  has  endured  much  in  war,  that  the 
liberties  of  all  might  not  be  overwhelmed ;  and 
now  he  is  endeavouring  to  liberate  the  numerous 
English  inhabitants,  and  those,  he  hopes  not 
few,  natives  of  Guernsey,  who  do  not  view  the 
acts  or  expressions  of  the  Boyal  Court  without 
concern,  from  the  miserable  servitude  of  vague 
and  undefined  law.  Nor  have  the  pursuits  of  the 
Lieutenant-Governor,  in  time  of  peace,  rendered 
him  insensible  to  the  earljr  history  of  a  warlike 
people,  not  uninterested  in,  and  unmindful  of, 
the  claims  of  their  descendants,  over  whom  his 
Sovereign  has  placed  him. 

**  But  if  there  were  no  association  in  history, 
nor  connection  between  the  English  and  Nor- 
man races,  the  Lieutenant-Governor  would  not 
require  any  other  motive  for  performing  his 
duty  than  that  such  was  his  duty.  For  this 
reason,  in  defence,  not  in  disregard  of  liberty, 
he  has  asserted  his  rights  as  the  representative 
of  the  Sovereign  of  Guernsey,  while  he  has 
denied  what  he  thougbt  were  undue  claims  of 
the  Boyal  Court,  and  be  has  thereby  subjected 
himself  to  (he  trusts  a  temporary)  misunder- 
standing, and  to  the  hasty  and  passing  con- 
demnation of  some  whose  good  word  in  favour 
of  these,  his  legitimate  exercises  of  authority, 
will  not  be  refused,  when  reflection  shall  have 
had  its  opportuni^,  and  the  decision  of  Her 
Majesty  in  Council  shall  have  settled  the 
questi<ms  in  dispute."  .   '       , 

(a)  Afterwards  Beoorder  of  London  and 
SoUoitor-General. 
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Under  those  Constitutions  the  Royal 
Court  now  consists  of  the  Bailiff  appointed 
by  the  Crown  and  twelve  Jurats  elected 
by  the  elective  states,  and  is  attended  by 
certain  ministerial  officers, viz.,  the  Queen's 
Procureur  and  the  Queen's  Comptroller, 
commonly  called  Les  Officers  de  la  Reine, 
the  Queen's  Greffier  or  Registrar,  the 
Queen's  Prev6t  or  Sheriff,  and  the  Queen's 
Serjeant.  The  Royal  Court  possesses  legis- 
lative as  well  as  judicial  functions,  and  the 
Lieutenant-Governor  is  directed  to  have 
recourse  to  their  advice  in  the  discharge  of 
his  duties. 

In  the  Inquest  of  1331,  called  the  Pre- 
cept of  Assize,  it  is  said  : 

"  Our  said  Lord  the  King  makes  and  apjwints 
in  the  said  Isle  his  Bailiff,  a  notable  and  sufficient 
man,  discreet,  and  resident  in  the  Island,  and  able 
and  fit  to  answer,  as  necessity  arises,  to  the  Jus- 
tices of  our  said  Lord  the  King  there  concerning 
all  cases  touching  the  Crown  arising  in  the  said 
Island,  which  Bailiff  shall  well  and  faithfully  keep 
and  maintain  all  the  usages  and  ancient  customs 
of  the  said  Island  with  all  his  power,  and  like- 
wise that  he  shall  well  and  faithfully  execute  and 
give  effect  to  the  decrees,  records  and  judgments 
made  and  recorded  by  the  said  jurats,  and  that, 
if  through  ignorance  or  otherwise,  he  should 
conmiit  any  fault  or  violence  against  the  same, 
he  shall  immediately  correct  himself  and  hold 
himself  corrected  by  the  ordinance  and  good 
opinion  of  the  said  jurats,  which  the  said  Bailiff 
cannot  judge  by  himself  without  the  decrees  of 
the  said  jurats." 

As  to  the  Jurats,  the  Precept  states 
that  they  are  sworn  that : 

"  They  shall  well  and  faithfully  record,  and 
according  to  their  consciences,  judge  all  and 
every  the  matters  and  causes  which  shall  be 
before  the  said  Bailifi^  and  themselves  deter- 
mined, which  persons  above  mentioned  are  called 
jurats  of  the  Court  of  our  Lord  the  King, 
and  are  mesne  judges  between  our  said  Lord 
the  King  and  his  people  being  in  the  said  Island, 
and  they  have  the  cognisance,  jurisdiction,  pre- 
copiition,  and  judgments  in  the  company  of  the 
said  Bailiff  of  all  matters  and  causes,  both  civil 
and  criminal,  which  may  happen  at  any  time  in 
the  Island,  as  is  plainly  declared  in  the  Extent 
of  our  said  Lord  the  Kmg." 


The  Precept  of  Assise  then  proceeds  to 
treat  of  tlie  office  and  functions  of  the 
G^vemor. 

**  Item,  our  said  Lord  the  King  commits  and 
ordains  to  such  as  he  pleases  the  safeguard, 
governance,  and  defence  of  the  said  Island,  and 
of  his  castles  and  fortresses  there,  and  immedi- 
lately  and  as  soon  as  they  shall  have  shewn  and 
exhibited  the  commission  of  their  said  charge  be- 
fbre  the  Bailiff  and  Jurats,  they  shall  be  asser- 
mented  and  sworn  on  the  Holy  Gospel  by  Uta^ 
said  Bailiff  and  Jurats  in  the  form  and  manner 
followmg,  that  is  to  say,  that  inasmuch  as  in 
Ihem  lies,  and  to  their  office  bdongs  and  apper- 
tains, thfl^  will  sustain,  maintain,  and  well  and 
loyally  keep  the  said  castles  and  fpr^r^fset  in 


the  obedience  of  our  said  Lord  the  King,  and 
the  said  conunonalty  and  inhabitants  of  the 
Island  in  their  good  and  true  allegiance,  and 
also  in  their  liberties  and  ancient  customs ;  and 
if  in  anywise,  by  ignorance  or  otherwise,  they  or 
any  of  them  should  err  or  do  to  the  contrary, 
that  thej  shall  by  the  same  aforesaid  Bailiff  and 
Jurats  be  set  right  and  corrected  at  all  times  and 
whensoever  they  shall  be  thereof  warned  and 
advised." 

And  in  the  oath  administered  to  the 
Lieutenant-Governor,  it  is  said, 

"To  keep  and  maintain  in  like  manner  the 
commons  and  inhabitants  of  this  Isle  in  their 
true  allegiance  and  fidelity  to  her  said  Majesty, 
and  that  you  will  also  preserve  and  support  the 
inhabitants  of  this  Island  in  their  rights,  liberties, 
privileges,  and  ancient  customs,  and  will  like- 
wise maintain  the  ordinances  of  the  said  Conrt ; 
and  if  peradventure  you  should  act  or  do 
anything  contrary  to  the  said  privileges,  ancient 
customs  and  ordmauces,  that  you  will,  at  all 
times,  upon  conference  with  the  Bailiff  and 
Jurats,  being  duly  informed  l»y  them,  reform  and 
redress  as  may  be  found  meet  and  reasonable. 
This  you  promise.    So  help  you,  God." 

I.  As  to  the  first  question,  the  Governor 
does  not  possess  the  power  of  expelling 
aliens  at  all,  or  on^  possesses  it  in  con- 
junction with  the  Koyal  Conrt.  Such  a 
power  is  not  possessed  by  the  Sovereign 
herself.  In  the  discussion  on  the  Alien 
Act  in  I8I6,(a)  it  was  not  contended  that 
the  Crown  hiwi  the  power  to  deport  aliens, 
though  it  miffht  order  them  by  pro- 
clamation to  depart,  and  they  mi^t  be 
criminally  liable  for  disobedience  to  the 
proclamation.  The  Regulations  of  the 
Royal  Commissioners  in  168i  expressly 
refer  to  the  advice  of  the  Bailiff  and 
Jurats  regarding  the  removal  of  aliens. 

*'  Art.  14.  Item  il  est  ordonne  et  accord^  de 
mettre  hors  de  I'lsle  tous  Strangers  6tant  natifs 
hors  de  I'obeissance  de  la  Majesty  de  la  Royne, 
lesquels  ont  demenr^  en  icelle  depuis  Tan  dernier 
du  Roy  Henry  VIII.  aussi  tous  Strangers  super- 
flux  uon  necessaires  de  tarder  en  Plsle  et  au 
nombre  de  ceux  qui  vindrent  ici  devant  le  dit 
temps  eomme  le  dit  Capitaine  avec  I'tdvis  du 
dit  Baillif  et  Jur^s  prendront  ordre  et  appointe- 
ment  en  cet  endroit" 

The  Ordinance  of  the  Royal  Court  of 
January  26,  1684,  provides : 

'*That  the  constables  or  douxeoien  shaU 
remove  from  the  island  all  strangers  not  being 
subjects  of  Her  Majesty  •  .  .  and  all  others 
unable  to  give  sufficient  bail,  excepting  sooh  as 
may  have  been  admitted  by  the  Court,  aooord- 
ing  to  the  lists  lodged  at  the  Greffe  Office;  and 
further,  they  shall  not  permit  any  strangers  to 
locate  themselves  in  the  Island  without  the 
Governor's  permission." 

(a)  Pari.  Deb.  voL  S4,  pp.  480,  1058.  See 
debate  in  the  Hoose  of  lords  on  the  case  of 
"The  Creole,"  1842,  Hans.  vol.  60, pp.  817-827. 
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In  1756,  1798,  and  1830,  when  it  was 
desired  to  remove  aliens,  reconrse  was 
had  to  the  Boyal  Court. 

The  power  of  deportation  has  not  been 
exercised  by  the  Gk>Tcmor  without  the  as- 
sistance of  the  Boyal  Oourt ;  it  is  not  given 
by  his  commission,  or  incident  to  his  office. 

The  Gk>vernors  commission  merely 
authorises  him — 

''To  exercise  and  perform  all  powers  and  autho- 
rities appertaininc^  to  the  said  office,  and  you  are 
to  observe  and  follow  such  orders  and  directions 
as  yon  shall  from  time  to  time  receive  from  one 
of  our  Principal  Secretaries  of  State." 

Lord  Lthdhuius,  L.C.  :  This  does  not 
purport,  as  other  commissions  do,  to  grant 
any  specific  authority  ;  therefore  it  must 
be  matter  of  evidence  what  is  the  authority 
by  the  constitution  of  the  Island  incident 
to  that  office. 

II.  As  to  the  right  of  the  Jurats  to 
speak  at  the  conference  with  the  Governor, 
counsel  referred  to  the  deposition  of  Mr. 
Ddbree,  who  had  been  a  Jurat  from  1831 
to  1842,  that  such  had  always  been  the  prac- 
tice, and  argued  in  support'of  the  right. 

in.  As  to  the  necessity  for  the  regis- 
tration of  a  Writ  of  Pardon,  the  law  as  to 
pardon  is  to  be  found  in  the  Commentary 
of  Terrien  on  the  Customs  of  Normandy, 
Bk.  12,  o.  7,  at  p.  465. 

*'Comme  k  notre  Sre  le  Roi  appartient 
donner  pardons,  remissions,  et  rappeaux  de 
baoQ,  aussi  4  ses  Juges  en  appartient  la  verifi- 
cation et  enterinement." 

In  Merltn's  Bepertoire,  *  *  enterinement " 
is  defined : 

•'  Cest  ail  jugement  qui  rend  une  chose  enti^re, 
lacooflrme,  I^pprove,  et  en  ordone  Tex^cution.'* 

Terrien  was  a  French  judge  at  Dieppe 
before  1574,  when  the  first  ^tion  of  his 
book  appeared,  but  after  the  Boval  Com- 
mission of  1584,  sach  portions  of  his  book 
as  had  beeu  found  to  apply  to  Guernsey 
were  decided  to  be  law  m  the  Island  by 
Order  in  Council  of  October  23, 1583,  com- 
monly called  the  Approbation  des  Lois  : 

"  We,  the  Lords  of  our  Sovereifrn  Lady,  the 
Queen's  Privy  Council,  after  having  peros'd  and 
understood  die  contents  in  thb  book  (a  copy  of 
Terrien)  subscribed  by  Sir  Thomas  Leighton, 
Captain  and  Governor  of  the  Island  of  Guernsey, 
and  the  Bsiliff  and  Jurats  of  the  said  island,  have 
ratified  and  approved.  And  do  hereby  ratify 
and  Mpiove  the  Laws  and  Cuttons  therein  con- 
tained, to  be  observed  and  practised  in  the  said 
Island  of  Guernsey,  reserving  to  Her  Majesty 
the  power  of  adding,  diminishing,  or  rectifying 
at  Her  own  pleasure,  reserving  likewise  all  other 
privile^,  profits,  rights  and  pre-eminences 
beloi^ng  to  Her  Majesty,  Her  Heirs  and 
SoDceisors,  in^out  any  prejudice  to  the  ancient 
and  lawfbl  privileges  heret<dore  granted  to  the 
inhabterts  of  the  said  Islands." 


HcUe  did  not  know  of  the  Approbation 
des  Lois,  which  applies  only  to  Uuemsey, 
not  to  Jersey,  when  he  said  that  Terrien 
was  of  no  authority  (Hist.  C.L.  267). 

Counsel  referrea  to  several  Acts  of  the 
Boyal  Court  registering  royal  pardons, 
which  were  set  out  in  the  Appendix  to  the 
Petitioners*  case. 

IV.  The  threat    to    have    reconrse  to 
military  force  was  ui^'astifiable  and  incon- 
sistent with  the  maintenance  of  the  civil 
power,  and  the  authority  of  the  Royal  Court. 
WorUey  followed. 

Boeinich  for  the  €k)yemor :  These  Islands 
were  conqnered  by  France  in  the  reign  of 
King  John,  and  afterwards  re-conquered. 
They  were  also  conquered  by  France  and 
re-conquered  in  the  reign  of  Edw.  I.  They 
were  again  conquered  by  France  in  the 
reign  of  Edw,  III.,  and  were  ceded  by 
Frwioe  by  the  Treaty  of  Bretigny.  They 
then  became  part  and  parcel  of  the  domin- 
ions of  the  ()rown  of  Aiugland,  subject  to 
all  the  legal  rights  of  that  Crown.  Henry 
VI.  granted  me  islands  to  the  Duke  of 
Bedford.  Kins  John's  charter  was  sranted 
not  as  Duke  of  Normandy  but  as  King  of 
England ;  it  granted  them  a  commune  ; 
moyenne  justice  was  to  be  administered 
hj  the  Bailiff  and  Jurats,  but  haute  jus- 
tice was  reserved  to  the  justices  in  Eyre. 
Counsel  referred  to  Le  Grand  Coutumier 
fol.  6  Placita  de  Quo  Warranto,  temp. 
Edw.  I.,  II.,  III.,  p.  820 ;  Selden.  Mare 
Clausum  316. 

The  Boyal  Court  has  no  power  to  make 
laws  about  domicile  or  anything  else ;  it 
has  only  power  to  make  police  regulations 
and  its  laws  are  usorpations. 

The  Islanders  haye  had  their  privileges 
confirmed  by  yarious  cbai'ters,  but  that 
which  is  inherent  in  the  Prerogatiye  can-, 
not  be  granted  away  by  charter.  Connse4 
proceeded  to  refer  to  the  Precept  of 
Assise  in  the  reign  of  Edw,  III.  to  the 
Approbation  1,  2,  and  8. 

These  and  the  subsequent  Orders  in 
Council  are  the  sources  of  the  law  of 
Guernsey,  bnt  the  Eoyal  Court  has  since 
made  eyery  species  of  usurpation. 

I.  As  to  the  power  of  expelling  aliens,  this 
is  to  be  decided  by  the  local  law  of  Guern- 
sey, JDonega/ni  v.  DoneganiAa)  In  re 
Aaam{h);  the  regulations  of  the  Boyal 
Commissioners  of  1654  referred  to  by  the 
Petitioners*  Counsel  put  suchpower  in  the 
Goyemor.  This  is  Btul  law.  TVa/rbvrUm,  in 
his  Treatise  on  the  Histonr*  Laws,  and 
Customs  of  the  Island  of  Guernsey,  says 
(p.  35):- 

"  No  foreigner  is  to  reside  in  the  island  with- 
out the  Governor's  licence,  nor  is  any  foreigner 
who  comes  into  the  island,  upon  the  account  of 


I 


(a)  3Knapp,  63. 
(6)  1  Moo.  P.C.  460. 
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trade  or  otherwise,  to  pass  up  and  down  the  coun- 
try, or  go  further  than  the  bounds  of  the  town, 
without  special  leave  obtained  from  the  Governor." 

The  moment  that  the  Governor's  permis- 
sion is  withdrawn  from  an  alien  he  most  go. 

Where  the  Governor  has  secured  the 
co-operation  of  the  Royal  Court  in  expel- 
ling aliens,  it  has  been  for  the  purpose  of 
imposing  fines  on  inhabitants  harbouring 
aliens,  which  he  could  not  do  of  his  own 
power ;  or  of  punishing  such  aliens  as 
refused  to  obey  nis  orders. 

II.  As  to  the  manner  of  holding  the 
right  of  conference,  the  Bailiff  and  Jurats 
by  a  Court  can  only  be  heard  to  speak 
with  one  voice.  The  analogy  of  the  House 
of  Commons  which  approaches  the  Crown 
through  the  Speaker  applies  here. 

III.  As  to  the  claim  that  pardons  must 
be  registered,  it  is  not  confined  to  writs  of 
pardon,  but  extends  to  Orders  in  Council 
and  even  Acts  of  Parliament.  The  claim 
is  so  stated  by  Mr.  Tujpper. 

Worthy :  Our  statement  is  that  for  the 
purpose  of  making  an  Act  of  Parliament 
effective,  it  is  not  necessary  that  it  should 
be  registered  by  the  Court,  but  that  the 
regular  and  proper  mode  of  proceeding 
would  be  to  register  the  Act  as  directed 
by  the  Order  in  Council  of  July  1,  1731. 

Roebuck:  The  right  claimed  of  regis- 
terinj^  pardons  is  based  on  the  passage  in 
Temen  as  confirmed  by  the  Approbation 
des  Lois.  The  Apjjrobation  contains  an 
express  clause  saving  the  prerogative. 
Further,  the  Crown  had  not  the  power  to 
grant  away  such  a  prerogative.(a)  Further, 
the  Approbation  does  not  provide  for  the 
registering  of  pardons.  It  merely  says, 
**  Nous  usons  de  ce  chapitre."  The  chap- 
ter is  as  follows  : — 

**  De  cas  royaux  criminels. 

*'  Le  Due  de  Normandie  a  principalement  la 
Court  de  tous  les  torts  fait«  contre  sa  personne, 
ou  qui  appartiennent  k  sa  dignity  comme  de  la 
monnaye,  et  du  f ouage,  ou  qui  luy  sont  faits  en 
choses  mouvables  ou  non  mouvables  ou  contre 
ceux  qui  tiennent  de  luy,  ot  de  tous  les  torts  qui 
sont  faits  k  ses  Bailies  et  Sergens  ou  k  leurs 
attoum^z  et  memes  k  tous  ses  autres  offioiers 
en  exercant  leurs  offices." 

This  can  only  apply  to  Guernsey,  if  it 
mean  that  the  cases  mentioned  were  re- 
served to  the  Crown  or  the  Justices  in 
Eyre,  and  not  within  the  jurisdiction  of 
the  Royal  Court. 

ITiat  is  the  whole  chapter,  and  the 
passage  about  registration  relied  upon  is 
only  a  gloss  of  Tefmm*8,  and  is  not  in- 
cluded in  the  Approbation.  The  true 
doctrine  regarding  pardons  is  to  be  found 
in  the  Approbation  in  chapter  41,  beaded— 

"  De  Lettres  de  Grace,  B^mission,  Pardon  et 
Kappel  de  Ban." 


(a)  17  Vin.  Abr.  89. 


Instead  of  accepting  that  chapter,  the 
Approbation  says : 

"  Les  lettres  de  remission,  pardou  ou  fprace  du 
prince,  roi  ou  reine  d'Anglet^rre,  sont  accept^s 
ici  et  defibict  k  mettre  les  criminelb  en  liberty 
selon  la  teneur  des  dites  lettres." 

The  Approbation  makes  this  short  state- 
ment as  to  the  law  of  pardons  in  Guernsey, 
instead  of  adopting  the  lengthy  chapter 
in  Terrien.  That  chapter  contains  various 
requirements  of  French  law,  some  of  them 
dating  as  late  as  Francis  I.,  which  are 
wholly  inapplicable  to  Guernsey,  as,  for 
instance,  the  following : 

**Tou8  porteurs  de  remission  ou  pardon  de 
quelque  estat  qu'ils  soyent  seront  tenus  de  les 
presenter  en  jugement:  &  en  sera  faite  lecture 
en  leur  presence,  nue  teste  &  k  genoux,  nos 
Procureur  et  Advocat,  St  la  partie  s*aucune  en 
y  a,  appelez.  Et  sera  le  requerant  interrogu^ 
par  serment  si  les  dites  lettres  contiennent 
verite,  et  s'il  en  requiert  renterinement.  Et 
incontinent,  requiert  ou  non,  sera  renvoy^  en 
prison,  pour  estre  plus  amplement  interrogu^  sur 
le  cas,  mesmes  sur  les  informal  ions  si  aucunes 
en  y  a.  Et  s*il  y  a  informations  precedentes 
ou  subsequentes  les  dites  lettres  qui  le  chargent 
plus  que  le  contenu  en  ces  lettres,  et  la  matiere 
y  est  disposee.  Ton  procedera  contre  lui  extra- 
ordinairement  sur  la  surreption  ou  obreption 
des  dites  lettres,  selon  le  contenu  esdites  infor- 
mations, ainsi  q  dit  est  dessus  des  autres 
criminels." 

As  for  the  instances  of  the  registration 
of  pardons  cited  by  the  Petitioners,  the 
first  records  that  the  prisoner  had  been 
discharged,  *'  k  est^  d eschar g^  et  mys  en 
liberty  "  before  the  registration. 

In  the  second  case,  1587,  the  pardon  writ 
was  addressed  to  the  Captain,  Bailiff  and 
Jurats,  and  registration  was  necessaiy 
that  the  man  pardoned  might  receive  his 
lands  as  directed  in  the  pardon.  The 
third  case  is  an  order  to  release  on  bail, 
which  required  an  appearance  before  the 
Boyal  Court.  The  fourth  is  a  conditional 
pardon.  The  fifth  is  addressed  to  the  Bailiff 
and  Jurats  alone.  The  seventh  and  eighth 
are  general  pardons.  The  ninth  is  ad- 
dressed to  the  Bailiff  and  Jurats  alone. 
The  tenth  is  a  pardon  before  trial,  and 
therefore  requiring  to  be  registered  to 
save  the  men  from  trial.  The  eleventh 
reciuires  the  Boyal  Court  to  release  the 
prisoner.  The  twelfth,  of  October  5, 1743, 
records  a  communication  by  the  Lienten- 
aut-Govemor  of  a  letter  from  the  Begent*8 
secretary,  ordering  him  to  release  and  dis- 
charge Anger,  a  prisoner  in  the  castle. 
The  Court  resolved  that  in  obedience  to 
the  said  order,  the  Portier  should  go  at 
once  to  receive  the  orders  of  the  Lieu- 
tenaut-Gk»v6mor  to  that  effect ;  this  does 
not  appear  to  be  a  registration.  In  the 
thirteenth,  1^1,  the  writ  was  addressed 
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to  the  Bailiff.  None  of  them  snpport  the 
rifl^tolttiined  by  the  Boval  Ooart. 

The  Portier  being  the  servant  of  the 
Gkyyemor,  and  boand  to  obey  his  orders, 
the  latter  was  justified  in  tlu*eatening  to 
compel  his  obedience  by  military  force. 

The  Portier  of  the  Oh&tean  is  the 
gaoler.  He  is  appointed  by  the  QoTemor. 
He  is  the  officer  of  the  Qoyemor.  The 
Portier  gives  security  to  the  Boyal  Court 
for  the  due  maintenance  of  the  prisoners 
under  l^e  custody  of  the  Boyal  Court, 
namely,  prisoners  before  trial  and  for  debt. 
He  undertc^es  for  their  delivery  to  jus- 
tice. The  Sxtent  of  the  5th  Edw.  III. 
says: — 

''Pluueurs  autres  cboses  appartiennent  k  la 
cbarffe  da  portier  comme  de  faire  doire  et 
oavner  lee  portes  da  cbAteaa  et  delivrer  les  clefs 
an  GouTemeiir  on  k  son  lieutenant,  aaseoir  la 
garde  et  le  gnet  et  ioeloi  voir  que  chascnn 
soldat  fasM  sa  charge  nn  dhascun  k  son  tour. 
Bt  s'il  y  a  defante  en  Ini  en  aucone  des  choses 
snsdites  il  eet  ^  Hre  lefhins  k  la  discretion  dn 
Gonvemeur  on  de  son  b'entenant." 

The  Approbation  says : 

'*  Les  prisonoiers  en  cette  isle  sout  commis  en 
la  garde  du  Portier  du  Ch^tteau,  leqnel  en  doit  dtre 
responsable,  et  delivrer  en  Justice  par  le  Prev6t 
lorsqull  en  sera  reqnis  or  approbation.** 

Warburton,  in  his  work  on  the  History, 
Laws,  and  Customs  of  Guernsey,  says 
(p.  60): 

"  The  portier  of  Castle  Comet  is  the  keeper 
of  all  prisoners  whatever,  whether  for  debt  or 
criminals.  He  has  always  been  appointed  by 
the  Governor,  but  gives  security  to  the  Bailiff 
and  Jurats  for  the  safe  custody  of  such  prisoners 
as  are  by  them  committed  to  his  custody.*' 

Le  MarehanU,  vol.  2,  p.  167,  says : 

'*  Par  TApprobation  le  geolier  de  la  ditte  isle, 
est  le  portier  dn  CbAteau  Comet,  duquel  Toffice 
est.  1  De  garder  les  prisonniers  securement  et  en 
dtre  responsible  k  justice.  2  Les  d^ivrer  k  justice 
par  le  prevost  lorsqn'il  en  est  requis.'* 

The  duties  of  the  Prev6t  are  explaiued 
at  p.  55 : 

**  The  Kinff*8  Prev^t  is  elected  after  the  Mime 
manner  as  the  jurats  are.  This  officer  is,  by 
appointment  of  the  Court,  to  brins  all  criminals 
before  them  to  be  tried,  and  to  take  care  to  see 
the  sentence  of  the  Court  executed  upon  them. 
He  executes  all  arrests  upon  persons  and  things, 
and  gives  seixnre  and  possession  as  he  shall  be 
ordered  by  the  Court.'* 

The  Prev6t  ban  no  power  over  the  gaol 
whatever. 

The  charters  to  Jersey  and  Guernsey 
were  just  like  charters  to  the  Barons  of 
the  Cmque  Ports,  to  the  county  palatine 
of  Chester,  or  to  any  other  communities. 
Guernsey  and  Jersey  are  not  part  of  some 
other  sovereignty,  or  a  dominion  by  them- 
aelyes»  but  belong  to  England,  and  are 


subject  to  the  dominion  of  the  Crown  of 
England.  Before  the  time  of  Edw,  I., 
who  granted  each  of  the  islands  a  great 
seal,  their  writs  issued  out  of  the  English 
Chancery,  as  stated  in  the  patent : 

"Ut  in  posterum  brevia  que  homines  insu- 
larum  prodictamm  hactcnus  in  Cancellaria 
nostra  in  Anglia  impetrare  consueverunt  et  de 
cetero  impetrare  voluerint  et  conventiones  et 
contractus  quos  ibidem  amodo  altemterim  fieri 
contingent,  et  quis  hactenus  tantummodo  fieri 
solebant,  eodem  sigillo  de  cetero  consignentur.** 

In  Byley,  PlacitaParliameiitaria,  p.467-9 
23  Edw.  ill.,  there  ai*e  a  number  of  writs 
to  Guernsey  and  Jersey  returnable  before 
the  Sang  in  Parliament.  There  are  also 
petitions  from  Guernsey  and  Jersey  at 
pp.  285,  134. 

It  is  true.  Coke  says,  in  4th  Inst.,  286 : 

**  Albeit  the  King*s  writ  runneth  not  into 
these  isles,  yet  his  commission  under  the  great 
seal  doth ;  but  the  commissioners  must  judge 
according  to  the  laws  and  customs  of  these 
isles.'* 

IVo  instances,  however,  of  writs  ranning 
have  been  mentioned.  In  the  case  of 
Non  0b8tante{a)  the  prerogative  of  pardon 
is  said  to  belong  to  the  King  omni  soli  el 
semper,  he  could  not  divest  himself  of  it ; 
at  least,  it  must  be  by  express  words  ;  here 
t^ere  is  only  the  forced  implication  f^om 
the  Approbation  des  Lois. 

Dr.  LusHiiiOTOM :  Your  proposition  is 
that  the  moment  we  become  possessed  of 
an  island  after  a  peace,  the  general  prero- 
gatives of  the  Crown  instantly  attach  upon 
it  under  all  circumstances  whatever,  and 
a  ve^  extensive  one  it  is. 

[  Waddingion  followed.]  The  same  claim 
to  register  Acts  of  Parliament  and  sus- 

Eend  their  registration  has  been  forwarded 
y  the  Boyal  Court  on  exactly  the  same 
grounds  as  this  and  disallowed. 

Lord  Lthdhubst,  L.C.  :  In  whoHC  cas- 
todv  is  the  prisoner  P 

Pabks,  B.  :  That  is  a  point  to  be  settled. 
Is  he  in  the  custody  of  the  Governor  by 
his  deputy  or  officer  the  Portier,  or  is  he 
in  the  custody  of  the  Prev6t  P 

Waddington:  He  is  in  the  custody  of 
the  Gt)vemor ;  but,  in  any  case,  he  is  in  the 
custody  of  an  officer  of  the  Crown,  who  is 
boand  to  obey  the  royal  warrant.  The 
Order  in  Council  of  1^3  authorising  the 
new  prison,  says  :  The  whole  as  has  been 
from  ancient  times  done  and  practised  for 
the  prisons  at  Castle  Cornet. 

Lord  Ltndhubst,  L.C. :  If  the  gaoler  is 
an  independent  officer,  though  appointed 
by  the  Governor,  the  pardon  ought  to  be 
sent  to  him,  and  if  he  refuse  to  obey,  he 
ought  to  be  prosecuted ;  but  if  he  is  the 
servant  of  the  Governor,  he  ought  to  obey 

(a)  IS  Bep.  18. 
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his  orders.  When  Castle  Comet  was  the 
gaol,  the  prisoner  was  clearly  in  the  cus- 
tody of  the  Governor. 

Waddington  :  The  right  to  register  par- 
dons is  meaningless  without  the  right  of 
suspension,  hut  no  such  right  is  claimed.  In 
many  of  the  pardons  put  forward  by  the  other 
side,  it  is  clear  that  they  have  been  executed 
before  registration.  As  to  the  neighbour- 
ing island  of  Jersey,  the  Code  confirmed 
by  Order  in  Council  of  March  28,  1771, 
embodies  an  Order  of  May  1679,  pro- 
viding that  no  orders,  warrants,  or  letters 
missive  of  any  sort  shall  be  put  into 
execution  within  the  Island  till  after  hav- 
ing been  presented  to  the  Royal  Court, 
in  order  that  they  may  be  registered  and 
made  public;  and  in  case  any  such  orders, 
warrants,  or  letters  missive  shall  be  found 
contrary  to  the  charters  and  privileges, 
as  burthensome  to  the  said  Islands,  the 
registration,  publication,  and  execution 
thereof  may  be  suspended  by  the  Royal 
Court  until  the  case  has  been  represented 
to  His  Majesty  and  his  good  pleasure 
signified  thereon. 

That  Order  does  not  apply  to  Guernsey, 
nor  does  it  refer  to  pardons.(a) 

Bwge  in  reply :  The  Channel  Islands 
belong  to  the  Crown  but  not  to  the  realm  of 
England.  Though  occupied  by  the  French 
for  throe  years  in  the  reip^n  of  Edward  III., 
they  were  not  conquered  by  the  French  and 
then  reconquered  by  the  English.  Tbey  are 
not  in  the  position  of  conquered  colonies, 
there  having  been  no  treaty  of  peace,  and 
the  French  occupation  never  having  been 
assented  to  by  England,  1  Chalmers' 
Opinions  108.  Even  if  they  were  a  con- 
quered colony,  they  would  retain  their  pre- 
vious laws  until  altered.  Blankard  v. 
Oaldy,(b)  2  P.  Wms.  74;  Oamfhell  v.  HaU{c); 
Mayor  of  Lyons  v.  East  Iiidia  Company, {d) 
Therefore  the  laws,  usages  and  cu8toms  of 
Normandy  are  retained  by  Guernsey,  ex- 
cept as  altered  by  the  constitutions  of  King 
Jorin^  by  the  Precept  d'Assize,  6  Edw.  III. 
or  by  any  Act,  or  Order  in  Council,  or 
Act  of  Parliament.  The  fact  that  the  Is- 
land was  granted  by  Hen.  V.  to  his  brother, 
the  Duke  of  Bedford,  does  not  affect  the 
question.  Barbados  was  granted  in  fee 
to  Lord  Oarlisle  In  the  reign  of  Geo.  11. 
Georgia   was   granted  to   individuals   to 

(a)  In  re  Daniel,  1891,  the  Committee 
decided  that  "a  warrant  of  pardon  was  not, 
according  to  the  tme  constraotion  of  the  Order 
of  1679,  an  order,  warrant,  or  letter,  within  the 
intent  and  meaning  of  that  Order,  which  before 
being  put  in  execution  required  to  be  presented 
for  registration.*' 

(6)  2  Salk.  4IJ  ;  4  Mod.  222;  Holi,  841  ; 
Comb.  228. 
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be  held  of  the  Crown  as  part  of  the  mftnor 
of  Hampton  Court.  Some  colonies  were 
held  as  of  the  manor  of  East  Greenwich, 
and  others  as  of  Windsor  Castle.  Most  of 
the  States  of  America  were  gianted  as 
part  of  the  Crown  of  England  to  indivi- 
duals for  greater  or  less  estates,  sometimes 
for  years,  sometimes  in  fee,  but  the  settlers 
carried  with  them  the  laws  and  customs  of 
England,  and  were  not  prejudiced  by  this 
grant.  The  illegality  of  the  few  early 
writs  issuing  from  the  English  Chancery 
to  these  islands  is  admitted.  2  Hale, 
History  of  the  Common  Law,  p.  41.  They 
were  aeclared  illegal  by  the  Precept  of 
Assize  in  the  reign  of  Edward  III.,  Berry, 
p.  82. 

The  Royal  Court  is  not  only  a  judicial 
but  a  legislative  and  advising  body,  with 
I)ower  to  make  ordinances  concerning  the 
public  tranquillity,  surety,  and  good  go- 
vernment of  the  Island.  Tupper  v.  The 
Treasurer  of  the  Hospital  of  St,  Peter's 
PoH.(a) 

They  have  the  right  to  advise  the  Gover- 
nor. The  Lieutenant-Governor's  oonunis- 
sion  only  gives  him  aU  powers  and  autho- 
rities appertaining  to  the  said  office.  A 
lieutenant-governor  only  possesses  such 
powers  as  are  expressly  delegated.  Com. 
Dig.  Grant,  tit.  D.  Here  none  have  been 
delegated  to  him.  Burge  proceeded  to 
argue  this  point  at  great  leufi^th,  but  Lord 
Lyndhurst,  L.C,  observed  that  no  prac- 
tical effect  could  result  from  this,  because, 
if  necessary,  the  commission  could  bC 
altered. 

As  to  the  registration  of  pardons, — 

The  passage  in  Ten^ien,  bk.  12,  c.  7. 
does  apply  to  the  Royal  Court,  because- 
they  have  jurisdiction  over  treason,  coin 
ing  offences,  and  assadlts  on  the  Bailill' 
and  Jurats,  so  far  as  to  take  evidence  in 
such  cases ;  and  secondly,  the  Royal  Court 
has  undoubted  jurisdiction  in  many 
matters  which  are  mentioned  in  the  chap- 
ter in  Terrien,  Consequently  the  chapter 
and  the  gloss  upon  it  apply  to  Guernsey. 

The  right  of  registering  pardons  is  not 
claimed  for  purposes  of  obstaruotion. 

Sir  James  Graham  :  The  last  time  ikis 
claim  was  raised  respecting  Acts  of  Parlia- 
ment, it  was  avowedly  for  the  purpose  of 
obstructing  the  Smug^gling  Act,  in  1806.(2)) 

Bvrge :  The  opposition  wan  not  to  tho 
Crown  legislating,  but  to  Parliament. 
They  thought  that  tho  Act  did  not  obtain 
its  force  and  effect  until  it  had  become 
legislation  for  the  Island  by  means  of  Idie 


(a)  8  Knapp,  406. 

(6)  The  Royal  Court  having  suspended  the 
registration  of  the  Act  (45  Geo.  8  c.  121.)  were 
peremptorily  required  to  register  it  by  Order  of 
7th  May  1806.  See  on  tbif  point  Attorney 
Gmeral  v.  Lm  MarchatU,  %  T.B.  201. 
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Order  in  Oounoil  which  directed  its  regis- 
tration, and  that  nntil  registered  it  was 
not  a  binding  law  upon  the  Island,  because 
thej  considered  themselves  only  subject 
to  legislation  by  the  King  in  Council. 

Dr.LusHnroTOK:  That  misunderstanding 
was  not  unnatural,  because  a  declaration 
of  war  by  Gtreat  Britain  did  not  necessarily 
operate  in  relation  to  Gkiemsey.  But 
there  was  an  express  Order  in  Coancil  of 
July  1, 1731 ,  that  Acts  of  Pari  iament  should 
be  transmitted  by  the  Clerk  of  the  Couucil, 
and  in  pursuance  of  that  order  registered. 
The  question  first  arose,  as  appears  by 
Chalmers*  Collection,  in  1698,  when  the 
AUorney-Oeneral,  Sir  John  Trevor,  gave  an 
opinion  that  registration  was  not  neces- 
sary. Subsequently,  in  1731,  there  was  an 
Order  in  Council  ordering  registration. 

Bwrge :  As  to  the  fourth  point,  the  Prison 
Reflations  of  1818  require  the  Prev6t  to 
visit  the  gaol  and  report  to  the  Boyal 
Court.  The  prison  is  subject  to  the  visitation 
of  the  Bo^al  Court,  as  Castle  Comet  was 
under  the  Order  in  Council  of  1561.  The 
auUiority  possessed  by  the  Boyal  Court 
over  the  prison,  and  by  the  Prev6t,  make 
it  impossible  to  regard  the  Portier  as  so 
completely  the  servant  of  the  GK>vemor  as 
to  warrant  the  latter  in  threatening  to 
resort  to  military  force.  The  Prev6t  can- 
not perform  his  duty,  for  which  he  is  re- 
sponsible to  the  Court,  if  the  Portier  may 
mscharge  a  prisoner  without  communicat- 
ing with  lum  or  with  the  Court. 

No  judgment  was  delivered  in  the  case, 
but  the  report  of  their  Lordships,  bearing 
date  the  20th  of  December  1844,  which 
was  confirmed  by  Her  Mi^esty,  was  as 
follows : — 

**  The  Lords  of  the  Committee,  in  obedi- 
ence to   your  Majesty^s  said   orders    of 

reference,  did  on  the  10th,  11th,  16th, 

18th,  and  this  day,  take  the  said  petitions 

into  consideration,  and  heard  Counsel  as 

well  in  support  thereof  as  in  objection 

thereto ;  ana  understanding  that  it  is  your 

Majesty's  pleasure  that  their  Lordships 

should  merely  advise  your  Majesty  upon 

certain  qnesuons  arising  out  of  the  said 

petitions,  as  regards  the  law  and  usages 

of  Guernsey,  their  Lordships  agree  humbly 

to  report  their  opinion  to  your  Majesty 

upon  the  following  qnesdons,  submitted 

in  the  cases  of   tibe  petitioners  in  this 

matter.    In  respect  of  the  first  question — 

*  Besidents  havmg  ac(]uired  such  domicile 

in  Guernsey  as  hereinbefore  stated,  are 

not  subject  to  be  deported,  but  in  such 

manner  as  the  Captain,  with  the  advice 

of  the  Bailiff  and  «furats,  shall  order  and 

appoint  in  this  respect,' — ^their  Lordships 

are  of  opinion  that  the  advice  of  the  Bailiff 

and  Jurats  is  not  necessary  for  the  pur- 

pote  of  authoriaio^  tiie  Captain  to  exerdse 

tiie  power   mentioned  in  said  qaeition. 


That  under  the  term  Captain,  their  Lord- 
ships consider  that  the  Governor,  and  in 
his  absence,  or  in  case  there  should  be  no 
Qovernor,    the  Lieutenant-Governor,  or 
Uie  person  exercising  the  powers  of  Gover- 
nor or  Lieutenant-Governor  for  the  time 
being,  are  included.     In  respect  of  the 
second    question — '  that  the  Bailiff   and 
Jurats  of  the  Boyal  Court  are  individually 
entitled  to  take  part  and  speak  in  all  con- 
ferences with  his  Excellency  the   Lieu- 
tenant-Governor,*— their  Lordships  are  of 
opinion  that  the  Lieutenant-Governor  has 
the  sole  authority  of  appointing  the  time 
and  place  for  such  conference,  and  that 
the  Bailiff  and  Jurats  of  the  Boyal  Court 
are  individually  entitled  to  take  part  and 
speak  in  all  conferences  with  his  Excel- 
lency the  Lieutenant  Governor.     In  re- 
spect of  the  third  question — '  That  the 
aforesaid  writ  of  pardon  ought  to  have 
been  verified  and  registered  by  the  Boyal 
Court    before     it    was    executed,' — their 
Lordships  are  of  opinion  that  the  writ  of 
pardon  in  the  petitions  menticmed  did  not 
require  to  have  been  verified  and  regis- 
tered by  the  Boyal  Court  before  it  was 
executed.    In  r^pect  of  the  fourth  ques- 
tion— •  That  the  Lieutenant-Governor  was 
not  warranted  in  enforcing  obedience  to 
the  said  pardon  by  a  threat  of  military 
force,* — their   Lordships  are    of   opinion 
that  it  was  the  duty  of  the  Poriier  imme- 
diately to  have  discharged  the  prisoner, 
on  the  production  to  him  of  the  pardon 
under  the  sign  manual ;  but  the  rortier, 
not  being  the  servant  of  the  Lieutenant- 
Governor,  for  the  purpose  of  the  custody 
of  the  prisoner,  their  Lordships  are  of 
opinion  that  the  Lieutenant-GK)vemor  was 
not  warranted  in  enforcing  obedience  to 
the  writ  of  pardon,  by  the  threat  of  mili- 
tate or  other  force.** 

This  report  was  approved  by  Order  in 
Council  of  13th  January,  1845,  which 
after  reciting  the  petitions  and  the  report 
of  the  Committ-ee  thereon,  proceeded : 

'*  Her  Majebty  having  taken  the  said  report 
into  consideration,  was  pleased,  by  and  with  the 
advice  of  the  Privy  Couocil,  to  approve  the 
same,  wherefore  the  Lieatenant-GoTeruor  or 
Commander-in-Chief  for  the  time  being,  the 
Bailiff  and  Jurats  of  the  Koyal  Court,  and  all 
other  Her  Majesty's  officers  and  persons  con- 
cerned within  the  said  isUnd,  are  to  pay  due 
obedience  and  gov«m  themselves  accordingly. 
"  C.  C.  Gbbvuul'* 

Materials  madb  use  op. — The  petitions 
and  printed  case  and  appendix  prepared 
on  b^ialf  of  the  Petitioners,  the  statement 
in  reply,  with  its  appendix  and  supple- 
mental appendix,  Mr.  Cfwrney^a  shorthand 
notes  of  the  argument  before  the  Privy 
CkAadl  preferred  at  the  Treasury,  and 
the  report  in  5  Moo.  PX).  49. 
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In    re    CARUS    WILSON. 


Proceedings  on  a  writ  of  habeas  cjorpus  in  the  Court  of  Queen's 
Bench  at  Westminster,  before  Lord  Denman,  L.C.J.,  Patteson, 
Coleridge,  Williams,  and  Wightman,  JJ.,  January  30,  31,  1845. 
(Itei)orted  in  7  Q.B.  984,  14  L.J.,  Q.B.  105,  201,  and  9  Jur.  395.) 

A  writ  of  habeas  corpus  having  beeu  ordered  to  issue  directed  to  the  gaoler  of  Jersey  to  bnng 
up  the  body  of  Carus  Wilson,  who  had  b«'en  committed  by  the  Royal  Court  of  Jersey  for 
contempt, 

Held  by  the  Court  of  Queen's  Bench  on  motiou  to  quash  the  writ  — 

1.  Writ  of  Habeas  Corpus — Motion  to  quash — Fraud — Channel  Islands. 

1.  The  writ  of  habeas  corpus  ad  subjiciendum  runs  to  Jersey.(a) 

2.  Where  fraud  is  not  shown  to  have  been  used  in  obtaining  the  writ,  the  iTourt  will  not 

quash  a  writ  of  habeas  corpus  for  matter  which  may  properly  be  returned  to  it. 
Held  by  the  same  Court  on  the  return  to  the  wTit — 

2.  Affidavits  controverting  return — Commitment /or  contempt, 

1.  Where  it  appears  from  the  return  that  Uie  prisoner  is  undergoing  the  sentence  of  a 

competent  court,  the  Court  will  not  receive  affidavits  impeaching  the  validity  of  the 
sentence. 

2.  Where  a  return  showed  that  the  prisoner  had  been  sentenced  for  contempt  of  the 

Royal  Court  of  Jersey  for  protesting  "in  the  most  unbecoming  tone,"  and  after 
repeated  warnings,  against  the  proceedings  of  the  Royal  Court,  the  return  was  not  bad 
on  the  face  of  it,  because  contempt  may  he  shown  by  manner  as  well  as  by  wordB.(6) 

(a)  See  In  re  Belson,  7  Moo.  P.C.  114 ;  25  &  26  Vict.  c.  20. 

(6)  "  The  Court  may  be  insulted  by  the  most  innocent  words  uttered  in  a  peculiar  manner  and 
tone,"  Cockbum,  L.C.J  ,  in  re  Pater,  33  L.J.,  M.C.,  at  p.  148. 


On  December  23,  1844,  Bolfe,  B.,(a) 
ordered  a  writ  of  habeas  corpus  ad  snh- 
jiciendum  to  iasue,  directed  tne  gaoler  of 
Her  Majesty's  gaol  of  Jersey  to  bring  up 
to  the  Court  of  Queen's  Bench  the  body  of 
Carus  Wilson  J  returnable  on  January  18, 
1846. 

In  pursuance  of  this  order  a  writ  issued 
under  the  seal  of  the  Court  of  Queen's 
Bench. 

In  Hilary  term  the  Solicitor- General 
(Sir  F.  ThesigeriJ)))  obtained  a  rule,  call- 
ingf  on  Wilson  to  show  cause  why  the 
writ  should  not  be  quashed  on  the 
grounds :  1",  that  a  Baron  of  the  Exche- 
quer could  not  issue  in  vacation  a  writ 
under  the  seal  of,  and  returnable  in,  the 
Ooui-t  of  Queen's  Bench ;  2",  that  if  he  had 
Buch  power,  the  writ  would  not  run  into 
Jersey  ;  S**,  that  the  wxit,  if  issued,  could 
only  issue  under  31  Oha,  2.  c.  2.,  and  was 
not  in  conformity  with  that  statute,  not 
being  marked  per  statutvm ;  and  4***,  that 
material  facts  were  kept  back  on  the  ap- 
plication for  the  writ. 

January  30. 

Present:  Lord  Dbnhan,  L.C.J.,  Patte- 
son and  COLBBIDGE,  JJ. 

KeU(/y(e)  and  Feacock(d)  showed  cause  and 
referred  to  11  Geo.  4.;  and  1  Will,  4.  c.  70. 

(a)  Afterwards  Lord  Cranworth,  L.C. 
(6)  Afterwards  Lord  Chelmsford,  L.C. 

(c)  AfterwMrdfl  Chief  Baron  of  the  Exchequer. 

(d)  Afterwards  C.  J.  of  Bengal  and  member 
of  the  Judicial  Committee. 


s.  4.,  1  &  2  Vict.  c.  46.,  giving  jurisdiction 
to  a  judge  of  any  of  the  three  courts  to  act 
at  chambers  as  a  judge  of  either  of  the 
other  courts.  The  writ  need  not  be  marked 
per  stalutum,  not  being  issued  under  31 
Cha,  2.  c.  2.,  which  only  applies  to  persons 
detained  for  any  crime  not  being  treason 
or  felony.  It  may  issue  under  66  Geo.  3. 
c.  100.,  the  commitment  not  being  *'for 
some  criminal  or  supposed  criminal 
matter."  In  Long  Wellesley's  case  (a)  an 
attachment  for  contempt  was  considered 
in  the  nature  of  a  criminal  proceeding, 
but  the  doctrine  has  never  been  applied 
to  habeas  corpus.  Besides,  the  writ  may 
be  supported  at  common  law,  Ex  pa^te 
Beeching.(b)  Blackstone  says  that  such  a 
writ  ran  at  common  law  in  term  or  in 
vacation,  (c) 

Patteson,  J. :  I  doubt  if  Blackstone  be 
right  in  stating  that  the  writ  may  by 
common  law  be  returnable  in  vacation. 

Kelly :  Leonard  Watson* s  {d)  case  shows 
that  he  is. 

Lord  Denhan,  L.O.J.,  referred  to  Bexr. 
Olarke.(e) 

KeUy :  It  cannot  be  said  that  such  an  Act 
as  1  &  2  Vict.  c.  46.  s.  2.,  which  only  regu- 
lates the  practice  of  this  Court,  does  not  bind 

(a)  2  St,  Tr.  N.S.  911. 
(6)  4  B.  &  C.  186. 

(c)  3Bla.Com.  13 J. 

(d)  3  St  Tr.  N.S.  See  Lord  Denman's  Judg- 
ment at  p.  *J74,  where  all  the  authorities  are 
cited.     C.O.B.  1886,  985,  245,  805. 

(e)  2  QJB.  610. 


I 
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Jersey  merely  becauBe  Jersey  is  not  named 
in  it.  If  there  was  any  misrepresenta- 
tion, that  was  only  eronnd  for  setting 
aside  the  order  of  the  learned  Baron. 
Turguand  v.  HawtreyAa) 

The  matter  alleged  on  the  affidavits 
should  be  shown  on  the  return  to  the  writ. 

Sir  F.  Thesiger  (Solicitor  -  General) : 
Wartley  {h)  and  /.  W.  Smith,  cmiird,  1  &  2 
Viet,  c.  45.,  under  whioh  alone  a  Baron 
of  the  iijxchequer  could  issue  a  writ  re- 
turnable in  the  Court  of  Queen's  Bench, 
only  refers  to  matters  where  the  three 
courts  have  exclusive  jurisdiction,  and 
not  as  here  a  common  jurisdiction. 
Further,  it  does  not  apply  to  Jersey, 
1  Bla.  Ck>m.  106,  4  Inst.  287.  Case  of  the 
Parliament  of  Ireland.(c)  The  writ  was 
obtoined  by  misrepresentation.  Thongh 
claimable  as  of  right,  it  does  not  issue  as 
of  course.  WilmoVs  "Notes  of  Opinions 
and  Judgments, '*p.  88.  Some  foundation 
must  be  shown.  The  learned  Baron,  if  pro- 
perly informed  of  the  facts,  would  have  re- 
fused the  order,  or  only  granted  a  rule  nisi, 

CoLESiDOB,  J. :  Is  there  any  instance  of 
quashing  a  writ  of  habeaa  corpus  in  the 
way  suggested  by  this  rule  P 

KeUy:  A  certiorari  may  be  quashed, 
and  in  Bex  v.  Cowle{d)  Lord  Mansfield 
treats  the  question  whether  a  certiorari 
would  go  to  Berwick  as  analogous  to  the 
question  whether  a  habeas  corpus  could  go. 

Lord  Dbnmah,  L.C.J. :  The  affidavit  on 
which  the  writ  was  obtained  is  entitled  in 
the  Exchequer. 

Peacock :  It  does  not  appear  that  there 
was  no  affidavit  in  the  Queen's  Bench,  and 
that  would  only  be  ground  for  quashing 
the  learned  Baron's  order.    Cur,  adv,  vuU, 

Lord  DEmiAN,  L.C.  J.,  in  the  same  term 
(January  81st),  delivered  the  judgment  of 
the  Court. 

That  the  writ  of  habeas  corpus  ad  sub- 
jiciendum  has  legal  force  in  the  Island  of 
Jersey,  and  must  be  obeyed  there,  is  now 
admitted  on  all  handR.     Nor  can  we  be 

(a)  9  M.  &  W.  727. 

(6)  Afterwards  Recorder  of  London  and 
Solidtor-Generml. 

(c)  12  Rep.  109. 

(<0  2  Burr.  834,  835.  I^rd  Mansfield  said : 
"  To  foreign  dominions  which  belong  to  a  prince 
who  succeeds  to  the  throne  of  England,  this 
Court  has  no  power  to  send  any  writ  of  any 
kind.  We  cannot  send  a  writ  of  habean  cwrpus 
to  Scotland  or  to  the  Electorate ;  but  to  Ireland, 
the  Isle  of  Man,  the  plantations,  and  (as  since 
the  loss  of  the  Duchy  of  Normandy  they  have 
been  considered  as  annexed  to  the  Crown,  in 
some  respects)  to  Guernsey  and  Jersey  we  may ; 
and  formerly  it  lay  to  Calais,  which  was  a  con- 
quest and  yielded  by  the  treaty  of  Bretigny." 
See  Crawford's  case  (Isle  of  Man),  18Q.B.  613  ; 
and  25  &  86  Vict.  c.  20 ;  Hale,  Hist.  C.L.  268 ; 
Rex  Y,  Overton,  Sid.  386. 


parties  to  the  encouragement  of  any  doubt, 
whether  the  inoonyenienoes  that  ma^  pos- 
sibly arise  in  giving  effect  to  the  writ  will 
justify  us,  or  any  Judge  who  may  possess 
the  power,  in  declining  the  exercise  of  it 
in  behalf  of  any  person  who  lawfully  re- 
quires it. 

The  present  question,  therefore,  on  the 
rule  for  quashing  the  writ  issued  by  my 
brother  Bolfe,  depends  on  the  peculiar 
circumstances  belonging  to  that  writ. 
Had  the  learned  Baron  power  to  issue  the 
habeas  oorp%M  f  We  are  convinoed  by  the 
discussion  that  he  possesses  that  power. 
The  statute  1  &  2  Vtet.  c.  45.  s.  1.  uses  the 
words  habeas  corpus  in  the  most  general 
and  unrestricted  manner.  In  any  case  we 
shall  be  slow  to  control  the  operation  of 
unambiguous  words  from  any  supposed 
intention  of  the  legislature ;  and  we  should 
least  of  all  think  ourselves  at  liberty  to 
pursue  that  course  so  as  to  restrain  the 
power  to  issue  a  writ  of  habeas  corpus. 

We  do  not  think  it  needful  to  dwell 
more  particularly  on  the  arguments  urged 
at  the  bar  in  support  of  that  proposition. 
But,  secondly,  these  affidavits  are  entitled 
"In  the  Exchequer:"  and  a  serious 
doubt  was  felt  whether,  so  entitled,  they 
can  authorise  a  Baron  of  that  Court  to  act 
as  a  Judge  of  this,  under  the  statute  so  often 
alluded  to.  No  reference  was  made  yes- 
terday to  the  rule  promalged  by  all  the 
Courts  in  Sil  T,  2W.4.:  I.  4.(a)  "An 
affidavit  sworn  before  a  Judge  of  any  of 
the  Courts,"  &c.,  "  shoM  he  received  in  the 
Court  to  which  such  Judge  belongs, 
though  not  entitled  of  that  Court;  but 
not  in  any  other  Court,  unless  entitled  of 
the  Court  in  which  it  is  to  be  used." 
This  rule  is  not  applicable  to  the  present 
case ;  but  its  langtukge  points  out  a  dis- 
tinction which  wo  thmk  is  so  applicable. 
These  affidavits  are  not  pressed  upon  us 
to  be  received  here:  they  have  been  re- 
ceived, and  have  performed  their  office, 
before  the  learned  Baron.  Were  they 
properly  received  by  him  P  It  is  enough 
to  say  that  they  may  have  been;  for, 
when  they  were  laid  before  him,  he  may 
have  acted  as  a  Judge  of  the  Exchequer, 
and  had  power  to  make  his  writ  return- 
able there.  It  is  stated  that  he  was  re- 
quested to  do  so  ;  but  that  he  himself  saw 
reason  to  suggest  that  it  should  be  made 
returnable  before  us.  Then,  he  would 
have  received  them  properly  in  the  first 
instance;  and  he  had  a  discretion  as  to 
the  Court  where  the  writ  should  be  made 
returnable,  and  might  lawfully,  on  these 
affidavits,  send  the  matter  before  the 
Queen's  Bench. 

But,  thirdly,  a  deception  is  said  to  have 
been  practised  by  the  applicant,  inasmuch 


(a)  8  B.  &  Ad.  875 
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as  he  knew  that  he  was  imprisoned  uoder 
a  sentence  of  contempt  pronounced  by  the 
Royal  Court  of  Jersey,  and  fraudulently 
suppressed  that  fact.  If  the  Baron  had 
been  properly  informed  of  it,  he  would 
not  (it  is  said)  have  issued  the  writ  at 
once,  but  would  either  have  required  full 
iufonnation  of  such  fact  from  the  appli- 
cant, as  was  done  in  Hohhotise^s  case, (a) 
or  would  have  granted  only  a  rale  nut. 
In  either  case  there  may  possibly  be  good 
reason  for  believing,  as  was  contended, 
that  the  writ  would  not  have  issued. 

It  may  be  that,  if  it  appeared  beyond  a 
doubt  that  a  fraud  had  been  practised, 
the  writ  ought  to  be  quashed.  But  of  the 
fact  we  are  not  satisfied.  It  rather  seems 
that  Mr.  Wilson,  an  English  lawyer,  (fe) 
may  have  hand  fide  believed  that  a  warrant 
for  his  commitment  was  necessary,  and 
that  either  the  absence  of  any  warrant,  or 
the  refusal  to  show  him  the  warrant, 
would  entitle  him  to  his  liberation.  He 
may  very  probably  have  been  ignorant 
that  by  the  law  of  Jersey  the  sentence  of 
the  Court  was  in  itself  a  sufficient  warrant. 

If  fraud  is  not  made  out,  we  must  con- 
sider, fourthly,  whether  the  writ  is  to  be 
set  aside  because  the  learned  Baron  did 
not  require  the  information  which  might 
have  been  given,  i.e.  whether  he  has  ab- 
stained from  exercising  a  discretion  so 
obviously  demanded  by  the  occasion  that 
we  ought  to  condemn  and  annul  what  he 
has  done.  The  strong  cases  supposed,  of 
an  application  for  producing  a  sick  man 
labouring  under  an  infectious  distemper, 
or  a  raving  and  dangerous  maniac,  brought 
to  the  knowledge  of  the  Court,  would  show 
an  overruling  necessity  to  which  all  other 
considerations  must  give  way.  But  there 
is  a  wide  difference  between  such  a  state 
of  things  and  the  inconvenient  general 
consequences  that  may  possibly  attend 
the  liberation  of  a  sane  man,  by  whatever 
authority  imprisoned.  We  do  not  inti- 
mate that  a  previous  inquiry  would  be 
wrong  where  there  is  reason  for  supposing 
the  prisoner  to  be  under  sentence  of  a 
Court.  On  the  contrary,  we  think  such  a 
com'se  the  most  desirable,  and  may  con- 
jecture that  the  learned  Judge  would  pro- 
bably, on  more  reflection,  have  granted  a 
rule  nisi  for  that  purpose.  But  this  is  an 
application  to  quash  a  writ  actually  gone 
forth.  We  find  from  the  Master  of  the 
Crown  Office  that  the  Court  held  more 
than  once,  in  26  Oeo.  3.,  that  no  writ  of 
habeaa  corpus  should  be  quashed  for  matter 
that  can  be  properly  returned  to  it.  Asa 
general  rule,  that  is  certainly  the  most 
convenient  course,  most  just  to  the  party 

(a)  8  R  &  Aid.  420 ;  2  Ckit  Bep.  207. 
(6)  It  was  onderstood  that  Mr.  Wilson  was 
an  English  attorney. 


applying  for  the  writ,  and  most  in  further- 
ance of  the  great  object  for  which  our 
constitution  has  appointed  it.  But,  as  the 
learned  Baron,  with  full  authority,  has 
formed  his  own  opinion  on  these  circum- 
stances, and  has  so  far  helped  the  appli- 
cant on  his  way  to  obtain  his  freedom,  wc 
do  not  feel  ourselves  justified  in  interfering 
with  his  progress  in  the  manner  prayed. 
Bule  discharged. 

The  following  return  was  made : 

"  We,  the  said  John  le  Couteur,  Viscoimt  of 
the  Island  of  Jersey,  in  the  writ  hereunto 
annexed  named,  and  John  Kandich,  keeper  of 
Her  Majesty's  gaol  in  the  said  Island,  in  tbe 
said  writ  also  named,  do  hereby  certify  and  re- 
turn, in  obedience  to  the  said  writ,  that,  before 
the  coming  of  the  said  writ  to  us,  to  wit  on  the 
23rd  day  of  September  a.d.  1844,  we  did  take 
into  our  custody,  and  the  said  John  Kandich 
still  does  detain  in  custody,  the  said  Charles 
Cams  Wilson,  in  the  said  writ  named,  under 
and  by  virtue  of  a  certain  sentence  of  the  Royal 
Court  of  the  said  Island  of  Jersey,  which  said 
sentence  is  in  the  French  language,  and  is  as 
follows:" 

[The  sentence  was  then  set  out  in 
French.] 

*^And  which   said  sentence,  being    translated 
into  the  Englit^h  language,  is  as  follows: — 

"*At  the  Royal  Court  of  the  Island  of 
Jersey,  in  the  year  1844,  the  23rd  day  of  Sep- 
tember: Whereas,  in  a  cause  depending  be- 
tween Mr.  John  Le  Gros  and  Mr.  Charles  Cans 
Wilson  on  the  one  part,  and  Peter  Le  Suear, 
Esquire,  un  advocate  of  the  bar,  on  the  other 
part,  the  said  Mr.  Wilson,  when  the  Court  was 
on  the  point  of  delivering  an  interlocutory  judg- 
ment in  the  said  cause,  took  upon  himself  to 
interrupt  the  Court  by  uttering,  m  the  most  un 
becoming  tone,(a)  the  following  words, — / 
solemnly  protest  against  the  reading  ^Uu  judg- 
ment, which  you,  an  incompetent  Court,  com- 
posed of  a  Bailiff,  and  two  Lieutenant  Bailiffs, 
who  have  been  recused,  and  who  have  not  purged 
themselves  of  that  recusation  and  have  not  the 
power  to  do  so,  have  rendered  t  the  Court,  con- 
formably with  the  conclusions  of  the  Queen's 
Procurator  General,  applying  the  article  of  the 
code  of  laws  which  oiders  that  all  persons  who 
shall  have  been  wanting  in  respect  to  the  Bailiif, 
as  representing  the  person  of  Her  Majesty, 
shall  be  punished  by  imprioonment  ontil  they 
shall  have  made  reparation  for  the  same  by  ask- 
ing pardon,  and  shall  have  paid  the  pecuniary 
fine  imposed  upon  them,  according  to  tbe 
nature  d  the  offence )  and  considering  that  the 
Baill^  has  several  times,  but  in  vain,  during  tbe 
aigumg  of  the  said  cause,  ordered  the  said  Mr. 
Wilson  to  be  more  cautious  in  his  expressions, 
and  more  respectful  in  his  conduct  towards  the 
Court ;  has  condenmed  tbe  said  Mr.  Wilson  to 
a  fine  of  10/.  sterling  to  Her  Majesty,  and  to 
ask  pardon  of  the  Court.    And,  the  said  Mr. 


(a)  '<  ^n  pronon^ant,  du  ton  le  phu  tmoon- 
venant," 
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WOsoo  having  refused  to  comply  with  the  jadg- 
meot  of  the  Cx>iirt,  he  is  sent  to  prison  until  he 
shall  have  obeyed. 

**•F^B.GodfrayG^e^.' 

"  And  we  further  certify  and  return  that  the 
said  sentence  was  duly  iind  lawfully  made  and 
pronounced  by  the  said  Bo^al  Court  of  Jersey, 
according  and  in  conformity  to  the  law  then 
and  still  in  force  in  the  said  Island.  And  tbat» 
according  to  the  law  aforesaid,  the  said  sentence 
was  and  is  a  good,  yalid  and  lawful  authority 
and  sentence,  whereby,  and  in  obedience  to 
which,  we  were  obliged  and  empowered  to  take 
into  our  custody,  and  the  said  John  Kandich 
has  been  and  is  obliged  and  empowered  to  de- 
tain therein,  the  said  Charles  Cams  Wilson  as 
aforesaid,  and  that  we  had  and  have  not.  nor 
according  to  the  law  of  the  said  Island  could 
have  had  or  could  hare,  any  warrant  or  autho- 
rity for  so  taking  and  detaining  him,  other  than 
or  diffsrent  from  the  sentence  aforesaid." 

The  return  prooeeded  to  state  at  great 
length  that  the  sentence  and  all  the  pro- 
oeedinffs  under  it  were  conformable  to  the 
laws  of  Jersey. 

In  HUofry  Vacation,  1845,  Mr.  Wilson 
mm  brought  into  Court,  and  the  return 
read.  Boelmck,  for  Wilson,  asked  time  to 
examine  the  return.  The  Court  directed 
tiiat  Mr.  WUson  should  enter  into  his  own 
reooffnizance  to  appear  on  ihe  22nd  of 
April  in  the  term  following. 

April  22. 

Present:  Lord  Denmait,  L.C.J.,  Patte- 
805,  Williams,  and  Wightman,  JJ. 

Kelly  and  Pectcoek,  for  Mr.  Wilson, 
claimed  to  put  in  affidavits  contradicting 
the  statement  in  the  return  as  to  the  laws 
of  Jersey.  The  writ  is  within  56  Oeo,  3., 
which  includes  all  cases  of  detention 
**  otherwise  than  for  some  criminal  or  supposed 
criminal  matter." 

A  commitment  for  contempt  is  not  such 
a  criminal  matter.  56  Oeo,  3.  c.  100.  ap- 
plies to  this  case,  and  the  matter  of  the 
return  is  therefore  trayersable  under  s.  3. 
Nor  is  it  imprisonment 
**  for  any  crime,  unless  for  treason  or  felony,*' 
BO  as  to  be  within  31  Oha.  2.  c.  2.  s.  3. 

Patteson,  J.:  If  this  be  a  misde- 
meanor, it  is  clearly  not  within  statute 
56  Geo.  3.  c.  100.  That  is,  if  it  be  a  mis- 
demeanor according  to  the  English  mean- 
ing of  the  word,  so  as  to  be  witnin  statute 
31  Cha.  2.  c.  2.  B.  3. 

PecLcoch:  If  this  application  be  dis- 
allowed there  is  no  remedy :  for  an  action 
for  a  false  return  cannot  be  enforced 
against  parties  residing  in  Jersey. 

SolieiioT'Oeneral  ^8ir  F.  Tkesxger),  con- 
tra. This  is  certamly  not  a  writ  under 
31  Cha.  2.  c.  2.:  but  it  does  not  follow 
that  it  is  under  56  Geo,  8.  c.  100.  It 
is  a  common  law  writ,  as  appears  by 
what  passed  at  the  former  stage  of  tha 


proceedings.  And,  further,  by  the  law 
of  Jersey  the  imprisonment  here  is  for  a 
definite  offence,  and  is  not  analogous  to 
an  attachment  for  contempt  in  an  English 
Court.  The  law  being  distinctly  averred 
in  the  return  and  a  legal  proceeding  set 
forth,  this  Court  will  not  allow  such 
matter  to  be  traversed  by  affidavits. 

Lord  Dbnman,  L.C.J. :  The  return  states 
tiiat  the  Viscount  and  the  (Holer  bring  up 
the  prisoner,  being  in  custody,  by  virtue  of 
the  sentence  of  the  Royal  Court  at  Jersey, 
which  has  passed  upon  the  prisoner  for 
the  contempt,  in  conformity  with  the  law 
of  Jersey,  as  set  out  in  the  return.  It  is 
proposed  to  show,  by  affidavit,  that  the  law 
IS  untruly  set  forth.  Without  inquiring 
whether  any  affidavit  is  receivable  at  au 
in  the  case  of  any  prisoner  under  sentence, 
we  may  decide  the  question  before  us  by 
considering  the  principle  of  the  exception 
that  runs  through  the  whole  law  of  habeas 
oorptAS,  whether  under  common  law  or 
statute,  namely,  that  our  form  of  writ  does 
not  apply  where  a  party  is  in  execution 
under  tne  judgment  of  a  competent  Court. 
If,  indeed,  it  were  proposed  to  show  that 
the  prisoner  had  never  been  before  such 
Court  at  all,  or  that  no  such  sentence  had 
been  in  fact  p^ven,  there  might  be  a  diffi- 
culty in  saymg  that  a  traverse  to  that 
effect  could  not  be  allowed.  But,  when  it 
appears  that  the  partjjr  has  been  before  a 
Court  of  competent  jurisdiction,  which 
Court  has  committed  him  for  a  contempt 
or  any  other  cause,  I  think  it  is  no  longer 
open  to  this  Court  to  enter  at  all  into  the 
subject  matter.  If  we  were  to  do  so,  we 
should  constitute  ourselves  a  court  of  error 
from  such  other  Court;  and  should  be 
constantly  examining  whether  the  circum- 
stances, the  existence  of  which  was  proved, 
warranted  the  opinion  which  such  Court 
had  formed.  Suppose  a  party  were  con- 
victed of  murder,  and  oraered  to  be  exe- 
cuted in  three  weeks,  could  we,  while  he 
was  awaiting  the  execution  of  his  sentence, 
receive  a  statement  that  he  was  impro- 
perly convict^,  that  evidence  was  impro- 
perly admitted,  or  that  the  offence  was 
not    murder?    The    security  which    the 

Sublic  has  against  the  impunity  of  offen- 
ers  is,  that  the  Court  wnich  tries  must 
be  considered  competent  to  convict.  We 
could  not  interfere  in  this  waj  without  in- 
curring the  danger  of  setting  at  large 
persons  committed  for  the  worst  offences. 
Whether  the  proceeding  here  be  under 
statute  31  Cha.  2.  c.  2.,  or  56  Geo.  3.  c.  lOO., 
or  common  Jaw,  this  is  clearly  a  case  in 
which  we  are  not  entitled  to  enter  into 
the  proposed  en<juiry.  A  Court  within 
the  Queen's  dominions,  exercising  public 
authority,  must  be  taken  to  be  competent 
to  judge  of  its  own  law.  Whether  the 
party  might  have  an  action  for  a  false 
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return,  famishes  no  test  for  us,  since  we 
must  give  credit  to  all  countries  for  pro- 
viding a  remedy  where  there  is  a  wrong. 
At  all  events,  our  judgment  is  not  to  be 
exercised  by  setting  aside  the  proceedings 
of  a  competent  Court.  A  question  was 
raised,  not  long  ago,  whether  a  committ-a) 
by  the  Master  of  the  Rolls  was  valid  ;  and 
we  held  that  we  could  not  look  at  affidavits 
to  show  that  he  had  acted  improperly ;  in 
the  matter  of  Clarke.{a) 

Patteson,  J. :  I  am  entirely  of  the  same 
opinion.  There  is,  indeed,  a  difficulty  in 
saying  under  what  authority  this  writ 
issues.  I  have  not  much  doubt  in  say- 
ing that  it  does  not  issue  under  statute 
31  Cha.  2.  c.  2. :  wc  do  not  find  the  words 
"  per  statu  turn ; "  and  that  statute  applies, 
I  think,  only  where  the  party  has  been 
committed  for  trial,  or  has  been  tried. 
And  I  am  inclined  to  think  that  it  does 
not  issue  under  56  Oeo.  3.  c.  100. :  that 
statute  excludes  criminal  matter  and  pro- 
cess in  civil  suits,  meaning,  as  I  under- 
stand it,  to  except  all  cases  of  proceedings 
at  law,  and  to  include  merely  cases  where 
parties  are  detained  without  any  autho- 
rity. It  seems,  therefore,  to  be  a  writ  at 
common  law.  Whether  any  statute  gives 
to  a  }3aron  of  the  Exchequer,  as  such, 
power  to  issue  the  common  law  writ, 
I  do  not  know  :  but,  under  1  &  2  Vict. 
c.  45.  s.  1.,  he  may  act  as  a  Judge  of  the 
Queen's  Bench,  and  make  it  a  proper  writ 
of  this  Court.  If  the  wnt  be  at  common 
law,  I  do  not  say  that  we  cannot  receive 
affidavits :  I  know  of  no  principle  upon 
which  I  can  say  that.  If  it  be  under 
66  Oeo.  3.  c.  100.,  power  is  expressly  given 
to  us  to  receive  atiidavits.  If  it  be  under 
31  Oha.  2.  c.  2.,  we  clearly  cannot,  that 
statute  giving  ns  no  such  power.  But,  as- 
suming it  be  under  56  Oeo.  3.  c.  100.,  or  (as 
I  think  it  is)  at  common  law,  and  that  we 
can  receive  affidavits,  then  what  are  the 
affidavits  which  we  can  receive  P  This  is  a 
return,  made  by  officers  (not  by  a  Court; 
a  Court  never  makes  a  return),  that  the 
prisoner  is  in  custody  by  sentence  of  the 
Court,  which  has  directed  that  he  should 
be  sent  to  prison  until  he  shall  have 
obeyed  the  order  sentencing  him  to  pay  a 
fine  and  ask  pardon  of  the  Court.  That 
is  the  essential  part;  the  rest  is  imma- 
terial, containing  a  statement  as  to  the 
law  of  Jersey,  whioh  we  are  not  to  take 
from  the  parties  making  the  return.  The 
officers  show  that  they  act  by  that  autho- 
rity.  It  might  be  proper  to  receive 
affidavits  to  show  that  such  sentence  has 
not  been  passed:  but  we  cannot  receive 
affidavits  impeaching  the  validity  of  the 
sentence.     ]No    warrant   was   necessary. 


(a)  2  Q.B.  619. 


Courts  in  such  cases  seldom  act  by  war- 
rant :  we  never  do.     If  a  party  is  brought 
up,  we  sentence  him  in  open  Court.    The 
same  course  is  pursued  at  the  assizes,  and 
at  the  sessions.    When  a  man  is  sentenced 
to  be  hanged,   no  warrant  issues.    The 
I  confusion  has  arisen  merely  from  the  lan- 
I  guage  of  statute  31    Cha.  2.  c.  2.     The 
j  only  question  is,  whether  we  are  to  receive 
!  affidavits  here  as  to  the  law  of  Jersey.    To 
do  so,  after  we  have  been  told  that  the 
sentence  has  been  pronounced  in  Jersey, 
would,  in  truth,  be  entertaining  an  appeal. 
But  we  cannot  review  the  proceedings  of 
the  Court  there. 

Williams,  J. :  I  am  entirely  of  the  saine 
opinion.  I  agree  with  my  lord  that  it  is 
not  material  to  decide  whether  or  not  this 
writ  issued  under  the  common  law.  But 
the  supposition  most  favourable  to  Mr. 
Wilson  18  that  it  did  so.  For  what  pur- 
pose then  are  the  affidavits  tendered  P  To 
show  that  the  law  of  Jersey  is  contrary  to 
that  acted  on  by  the  Royal  Court,  it  is 
not  necessary  to  say  that  affidavits  would 
be  receivable  on  any  ground  whatever: 
but,  at  all  events,  there  is  a  marked  dis- 
tinction between  affidavits  that  are  to 
show  that  the  party  was  never  before  the 
Court  at  all,  or  that  no  sentence  was  pro- 
nounced, acd  affidavits  to  show  that  there 
is  no  such  law  as  that  acted  upon  by  the 
Court.  By  common  courtesy,  credit  is 
given  to  Courts  which  have  prononnced 
the  law,  that  they  have  proceeded  legally. 
If,  indeed,  there  has  been  committed  any 
gross  and  flagrant  violation  of  natural 
justice,  that  may  be  inqaired  into  by  a 
discussion  of  the  matter  on  the  face  of  the 
return.  But  we  cannot  see  that  an  at- 
tachment for  a  contempt  of  Court  is  con- 
trary to  natural  justice.  It  constantly 
issues  here;  and  why  are  we  to  assume 
that  it  may  not  in  another  country  P  The 
auestion  is,  whether  we  are  to  receive  affi- 
davits to  show  that  the  law  is  not  so.  I 
think  we  cannot.  I  agi*ee  that  our  de- 
cision does  not  involve  the  assumption 
that  the  party  will  have  a  remedy  in 
Jersey :  but  we  must  suppose  that  country 
to  be  regulated  by  laws  adminiBtering 
justice  for  every  wrong. 

WiGHTMAN,  J . :  I  am  of  opinion  that 
the  affidavits  cannot  be  received,  whether 
this  writ  issued  at  common  law  or  under 
56  Oeo.  3.  c.  100.  The  return  states 
the  sentence  of  a  Court  not  denied  to 
have  competent  jurisdiction.  It  is  pro- 
posed to  deny  upon  affidavit,  not  matter 
of  fact,  but  matter  of  law.  By  allowing 
this  we  should  in  truth  be  deciding,  upon 
appeal,  whether  the  law  has  been  rightly 
pronounced  by  a  Court  of  competent  jaria- 
diotion  to  which  we  are  bound  to  give 
credit.  Without  saying  that  the  affidavits 
would  be  reoeivable  under  any  circum- 
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stances,  it  appears  to  me  that  they  are  not 
receivable  for  the  purpose  for  which  they 
are  now  tendered. 


Kelly  and  Peaeoek  then  contended  that, 
on  the  statements  of  the  return,  the  pri- 
soner must  be  discharged.  The  return 
is  bad.  It  appears  that  there  was  no 
warrant:  the  imprisonment  was  therefore 
illegal,  however  legal  the  return ;  Furlong 
T.  Bray, (a)  Mayhew  v.  Locke,  {b)  [Lord 
Denman,  L  C.J.,  referred  to  Van  Sandau 
T.  Tt4Tner.(e)^  Next,  the  return  shows 
no  contempt  authorising  imprisonment. 
In  the  case  of  the  SheHff  of  Middle- 
eex,{d)  this  Court,  if  the  contempt  had 
been  described  in  the  commitment,  would, 
as  aK>ear8  by  the  judgments,  have  been 
bound  to  inquire  whether  there  really 
was  a  contempt.  The  language  of  Lord 
EUenborough  in  BwdeU  v.  Abbot  (e)  clearly 
leads  to  the  same  doctrine.  Here  the 
alleged  contempt  is  shown,  which  ap- 
pears to  have  consisted  merely  in  Mr. 
Wilmm^e  objecting  to  the  technical  com- 
petency  of  some  of  the  Judges.  It  does 
not  appear  that  the  objection  was  not 
valid,  nor  that  he  took  it  at  the  wrong 
time.  The  only  suggestion  of  any  thing 
Uke  a  contempt  is  the  allegation  that  he 
pronounced  the  words  in  an  unbecoming 
tone.    That  is  much  too  vague. 

Solicitor  -  General  (Sir  F.  Thesiger), 
WorOey  and  /.  W.  Smith,  conb-d. :  It  was 
said  from  the  Bench  just  now  that  a  war- 
rant was  not  necessary. 

Patteson,  J. :  I  did  say  so ;  but  that 
was  not  necessary  for  the  point  then 
before  us.  I  am  ready  to  consider  the 
question  as  still  open. 

SoUeitor-Oeneral :  If  all  the  return  be 
read,  there  is  a  distinct  allegation  that  no 
warrant  is  necessary.  And  in  the  case  in 
the  matter  of  Ola/rke  (/)  this  Court  held 
that  an  order  was  enough  in  the  case  of 
commitment  for  contempt.  But,  if  so 
much  only  of  the  return  be  taken  as  con- 
tains the  sentence  of  fine  and  imprison- 
ment, the  question  as  to  the  warrant  can- 
not arise.  As  to  the  contempt,  the  return 
shows  that  the  Court  had  entertained  the 
cause ;  nothing  in  the  nature  of  a  plea  to 
the  jurisdiction  could  then  be  properly 
urged.  The  objection  had  evidently  been 
made  before  and  overruled.  It  mrther 
appears  that  Mr.  Wilson  had  been  re- 
peatedly admonished. 
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(a)  8  Saood.  182. 
(&)  7  Taun.  68. 
(c)  6  Q.B.  778. 
(«0  11  A.  &E.  278. 
(«)  14  Bast,  1,  150. 
(/)  2  Q.B.  619. 


Lord  Denmah,  L.C.J. :  There  is  no  state- 
ment that  he  had  repeatedly  been  disre- 
spectful. 

Sir  F.  Theeiger:  But,  lastly  and  princi- 
pally, the  tone  is  said  to  have  been  un- 
becoming :  that  fact  must  be  taken  from 
the  sentence ;  this  Court  cannot  examine 
whether  the  sentence  is  in  that  report 
true. 

Lord  Dekk AN,  L.C.J. :  For  what  was  he 
to  ask  pardon  P 

Sir  F.  Theeiger:  For  the  insult  to  the 
Bench,  which  the  return  alleges.  The 
presumption  will  be  in  favour  of  the 
legality  of  what  the  Court  has  done;  Bex 
V.  Suddi$.(a) 

Peacock  in  reply. 

Solicitor-Chneral :  The  other  side  are 
not  entitled  to  the  reply.  They  have  in 
effect  shown  cause  against  the  motion  to 
remand. 

Lord  Denhan,  L.C.J. :  They  rather  were 
in  the  position  of  parties  raising  an  ob- 
jection to  the  return,  which  you  answer, 
and  they  reply  on  your  answer.  In  Beg,  v. 
Baineeif)  a  similar  course  of  argument 
was  allowed. 

Peacock:  The  prisoner  is  committed  till 
he  asks  pardon.  It  should  have  been 
pointed  out  for  what  he  was  to  ask  pardon. 
And  he  should  not  have  been  imprisoned 
till  he  ask  pardon,  for  he  cannot  do  so 
when  he  is  in  prison. 

Patteson,  J. :  He  may  send  word  that 
he  is  ready  to  ask  pardon.  It  is  just  like 
the  case  of  a  bankrupt  committed  till  he 
make  answer. 

Lord  Denm AN,  L.C.J. ;  I  profess  to  de- 
cide this  upon  what  I  find  returned  as  to 
the  practice  of  the  Boyal  Court.  We  give 
full  credit  to  that  Court  for  knowing 
and  administering  their  own  law.  We 
find  the  party  sent  to  prison  in  conse- 
quence of  a  supposed  contravention  of  the 
law  by  which  those  who  show  want  of 
respect  to  the  Bailiff  are  to  be  sent  to 
prison  till  they  have  aaked  pardon  and 
paid  the  fine  imposed.  Had  anything 
positively  absurd  and  unjust  appeared,  we 
might  have  acted  as  repeatedly  has  been 
done  in  cases  where  we  have  seen  that  the 
colonial  courts  have  pronounced  judgment 
against  a  party  who  had  no  oppoi-tunity  of 
making  his  defence.  But  here  it  appears 
that  a  contempt  was  supposed  to  have 
been  committed.  That  is  a  case  in  which 
it  becomes  the  unfortunate  duty  of  a  Court 
to  act  as  both  party  and  judge,  and  to  de- 
cide whether  it  has  been  treated  with  con- 
tempt. We  cannot  decide  upon  the  face 
of  this  return  that  they  have  come  to  a 
wrone  conclusion.  A  Court  may  be  in- 
sultea  by  the  most  innocent  words,  uttered 
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in  a  peculiar  manner  and  tone.  The 
words  here  might  or  might  not  be  con- 
temptuous, according  to  the  manner  in 
which  they  were  spoken :  and  that  is  what 
we  must  look  to.  If  the  words  might  be 
contemptuouwly  spoken,  that  was  an 
ample  occasion  for  the  decision  of  the 
Royal  Court  with  which  no  other  court 
can  meddle.  Every  court  in  snch  a  case 
has  to  form  its  own  judgment.  We  must 
always  feel  most  unwilling  to  interfere  in 
this  way :  indeed  the  practice  has  almost 
been  discontinued  for  a  century;  and 
there  is  no  judge  who  would  not  bo  ex- 
tremely gi'ieved  at  finding  himself  com- 
pelled to  exert  the  power.  As  to  the 
question  whether  it  sufficiently  appears 
for  what  pardon  is  to  be  asked,  I  agree 
that  it  is  shown  to  be  for  want  of  respect. 
The  Court  had  adjudged  the  fact  of  want 
of  respect,  and  had  a  right  to  order  re- 
paration ;  having  called  for  it,  the  law  left 
them  no  choice  as  t^  the  mode  in  which 
they  were  to  enforce  their  demand. 

Patteson,  J. :  As  to  the  first  question, 
it  did  not  occnr  to  me,  at  the  time  when 
I  made  the  remarks  on  the  absence  of  a 
warrant,  that  that  was  to  be  made  a  sub- 
stantive objection,  or  I  would  not  have 
expressed  my  opinion  before  I  heard  the 
point  argued.  Still,  now  that  it  has  been 
argued,  I  do  not  see  the  slightest  doubt. 
Mayhew  v.  Locke  (a)  shows  only  that  a 
justice  of  the  peace  cannot  commit  for 
contempt  without  a  warrant.  This  does 
not  prove  that  Courts  of  competent  juris- 
diction cannot  do  so  by  oral  sentence. 
As  to  the  other  point,  I  agree  that  the 
contempt  was  a  matter  in  which  the  Boyal 
Coort  had  to  decide  for  itself.  It  does 
not  depend  on  the  mere  words,  but  partly 
on  the  manner,  very  often  on  the  previous 
conduct,  as  appears  to  be  the  case  here, 
the  party  having  been  repeatedly  warned. 
Then  it  is  added  that  the  protest  was 
made  in  the  most  unbecoming  tone.  That 
brought  it  within  the  article  in  the  code 
which  the  return  sets  out.  Whether  the 
protest  was  a  contempt  in  itself,  I  do  not 
know.  Mr.  Wilson  may  not  have  known 
the  facts  before  the  time  at  which  he  pro- 
tested. I  do  not  know  the  course  of  pro- 
ceedings in  the  Boyal  Court:  but  one 
would  rather  have  thought  that  the  objec- 
tion ought  to  have  been  taken  earlier.  I 
do  not,  however,  rest  my  judgment  on 
such  considerations,  but  on  the  fact  that 
the  manner  was  improper,  a  fact  of  which 
the  Boyal  Court  had  to  judge,  and  of 
which  we  cannot  judge,    ^or  do  I  think 


(a)  7  Taun.  68, 


it  of  any  importance  whether  there  be  any 
power  of  appeal.  I  do  not  know  what 
power  of  appeal  there  is  when  we  commit 
for  contempt.  It  cannot  be  made  error 
on  the  record :  nor  do  I  see  how  our  pro- 
ceeding could  be  reviewed.  Perhaps  the 
proceeding  of  the  Boyal  Court  cannot  be 
reviewed :  but  I  do  not  see  what  that 
signiBes. 

Williams,  J.:  It  is  quite  obvious  that 
contempt  may  be  shown  either  by  language 
or  manner.  We  can  imagine  language 
which  might  be  perfectly  proper  if  uttered 
in  a  temperate  manner,  hue  might  bo 
grossly  improper  if  uttered  in  a  different 
manner.  No  one  not  present  can  be  a 
competent  judge  of  this.  The  argument 
that  has  been  addressed  to  us  on  behalf  of 
Mr.  Wilson  has  proceeded  on  the  assump- 
tion that  the  manner  was  perfectly  re- 
spectful. In  such  a  case,  I  should  have 
been  slow  to  come  to  the  conclusion  that 
there  was  a  contempt  in  putting  in  the 
recusation  at  the  wrong  time;  for  he 
might  have  believed  that,  if  he  had  not 
protested  at  the  particular  time,  he  would 
nave  been  precluded.  But,  when  I  see 
that  a  tone  was  used  which  may  have 
amounted  to  a  contempt,  the  case  is 
changed,  and  the  argument  does  not 
apply  to  the  only  assumption  on  which 
the  Hoyal  Court  seems  to  have  proceeded, 
which  certainly  was  not  that  of  a  Uceniui 
sinnpta  pudenier.  I  will  not  assign  the 
precise  meaning  of  the  word  ineonvenant ; 
but  it  must  at  least  amoimt  to  something 
inconvenient ;  and  it  may  well  have  been 
something  which  the  Court  found  inde- 
corous. 

WioHTMAN,  J. :  I  shall  addroBs  myself 
to  only  two  questions.  First,  as  to  the 
absence  of  a  warrant.  It  seems  to  me 
that  tho  oral  sentence  was  sufficient.  At 
the  assizes  no  warrant  issues  for  the  de- 
tention of  a  party  sentenced  to  imprison- 
ment. In  this  case  the  sentence  appears 
to  be  entered  in  a  book  which  is  in  the 
nature  of  a  record,  and  to  have  been  pro- 
perly carried  into  effect  by  the  Viscount, 
according  to  the  law  of  Jersey.  Secondly, 
as  to  the  contempt.  Unless  Mr.  Wilson* b 
conduct,  as  described  in  the  return,  could 
not  by  possibility  be  contemptuous,  we 
are  bound  to  respect  the  opinion  of  the 
Court,  who  are  the  best  judges.  It  seems 
to  me  that  it  might  be  contemptuous,  as 
being  highly  disrespectful,  although  the 
wor<&  themselves  are  not  necessarily  so. 

The  prisoner  was  remanded. 

Materials  mabb  xi8b  ot. — ^This  report  is 
founded  on  the  report  in  7  Q.B.  984. 
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THE  QUEEN  against  SERVA  AND  OTHERS. 

The  Felicidade. 
Case  reskbved  for  the  opinion  of  the  Judges  as  to  Murder  on 
THE  High  Seas,  November  15,  December  3,  1845,  before  Lord 
Denman,  LCJ.,  Tindal,  C.J.,  Pollock,  C.B.,  Parke,  B.,(a) 
Alderson,  B.,  Patteson,  J.,  Williams,  J.,  Coltman,  J.,  Maule,  J., 
Rolfe,  B.,(6)  Wightman,  J.,  Platt,  B.,  and  Erle,  J.  (Reported  in 
1  Den.  C.C.  104 ;  1  Cox  C.C.  292 ;  and  2  C.  &  K  53.) 

In  February,  1846,  the  Felicidade,  a  Braailian  schooner,  having  been  captured  by  H.M.S.  Wasp, 
on  a  chawe  of  ilav^trading,  Tvas  placed  in  chaige  of  an  English  officer  and  crew,  and  sent  in  pur- 
Buit  of  the  Echo,  ^  Brazihan  bngantine,  which  was  also  captured  on  a  similar  charge.  The  crew  of 
the  pAo  having  been  transferred  as  prisoners  to  the  Felicidade,  six  of  them,  together  with  one 
^  }he  crew  of  the  Felundade,  rose  and  kiUed  the  En^ish  officer  and  crew  in  charge  of  the 
Feltadade  and  ran  away  with  the  vessel.  They  were  re-captured,  indicted  at  Exeter  for  murder 
on  the  high  seas,  and  found  gmlty ;  but  a  case  was  reserved  for  the  opinion  of  the  judges. 

By  treaty  with  Braiil  it  was  provided  that  the  carrying  on  of  the  slave-trade  by  BrazUian  subjects 
should  be  deemed  and  treated  as  pmicy,  and  regulations  for  the  capture  by  British  vessels  of 
war  of  Branlian  vessels  engaged  in  slave-tradinff  were  incorporated  in  the  treaty.    These  regula- 
tions were  not  duly  observed  in  the  captures  of  the  Felicidade  and  the  Echo. 
Treaty^Slave  Tradei.c^-^Piracy^  Hiwrder  on  the  High  Sea»—Jurisdiciion,{d) 
Held  by  the  majority  of  the  judges,  diet.  Lord  Denman,  L.C.J.,  and  Platt,  B.— 

That  the  treaty,  making  it  piracy  for  Braxilian  subjects  to  carry  on  the  sUve-twTde,  could 
not  per  se  give  an  Bnghsh  Court  jurisdiction  to  try  an  offence  committed  on  board  the 
Felicidade,  a  Brazilian  vessel;  and  that  if  lawful  possession  of  that  vessel  by  the  British 
Crown  through  its  officers  would  be  sufficient  to  give  jurisdiction,  there  was  no  evidence 
of  such  lawful  possession  before  the  Court. 

(a)  Afterwards  Lord  Wensleydale. 
(6)  Afterwards  Lord  Cranworth,  L.C. 

(c)  See  also  Bnron  v.  Denman,  below,  p.  526,  and  Reg.  v.  Zulueta,  below,  p.  1102 :  Santos  v. 
lUidge,  8  CB.  N.S.  861 ;  Tobin  v.  Reg.,  16  C.B.  N.S.  810,  88  L.J.,  C.P.  199. 

(d)  See  also  Reg.  v.  Lewis,  Dears  &  B.  182  ;  Reg.  v.  Lopez  Sr  Saltier,  ib.  .525  :  Reg.  v.  Lesley, 
Bell,  C.C.  220 ;  Reg.  v.  Anderson,  L.R.  1  C.C.B.  16 1  ;  Reg.  v.  Keyn,  L.R.  2  Kx.  1 ;  Reg.  v.  Car^, 
10  Q.B.D.  76,  52  L. J.,  M.C.  12 ;  57  &  58  Vict.  c.  60.  ss.  686,  687. 


This  was  an  indiotmeDt  under  4  <fe  5 
Wm.  4.  c.  36.  and  7  &  8  Viet  c.  2,  (a)  for 
murder  on  the  high  seas  within  the  juris- 
diction of  the  Admiralty,  tried  at  Devon 
Summer  Assizes  before  Platt,  B.,  who 
reserved  the  following  case  for  the  opinion 
of  the  Judges. 

*'  The  prisoners  were  tried  before  me,  at  the 
last  assizes  ibr  the  County  of  Devon,  for  the 
mnrder  of  Mr.  Thomas  Palmer  on  the  high  seas. 

**  Santos,  Manuel  Antonio,  and  Jose  Antonio 
were  acquitted.  The  remaining  seven  were 
convicted  on  two  counts  of  the  indictment,  by 
one  of  which  they  were  charged  as  principals 
in  the  first  degree ;  and  by  the  other,  Majavel 
was  char^^  as  principal  in  the  first  degree,  and 
Serva,  Ribeiro,  Francisco,  Martinos,  and  Joac- 
quim  as  principals  in  the  second  degree. 

"The  evidence  as  regarded  the  convicted 
prisoners  CbtabUshed  the  rollowing  facts: — 

"On  the  22nd  of  February  last  the  Felicidade, 
a  Brazilian  schooner,  commanded  by  Joacquim 
Antonio  de  Cerqueira,  and  bound  on  a  voyage 
from  the  Brazils  to  Africa,  for  the  purpose  of 
bringing  back  a  cargo  of  slaves,  arrived  off  the 


(a)  And  see  now  24  &  25  Vict.  cc.  96, 97, 98, 
29, 100}  57  &  58  Vict.  e.  60,  ss.  686,  687. 


African  coast,  and  on  the  26th  of  that  month, 
while  she  was  hovering  within  sixteen  miles  of 
the  shore,  and  within  six  degrees  north  latitude, 
was  observed  by  her  Majesty's  ship-of-war  the 
Wasp,  stationed  off  the  Slave  Coast  for  the 
prevention  of  the  slave  trade,  and  then  cruising 
for  that  purpose  near  Lagos,  off  the  point  m 
Benin,  under  the  command  of  Captain  Usher, 
who,  upon  approaching  the  Felicidade,  manned 
two  boats  and  gave  the  command  of  them  to 
Lieutenant  Stupart,  one  of  his  officers,  with 
orders  to  board  the  Felicidade,  and  if  she  ap- 
peared to  be  fitted  up  for  the  slave  trade,  to 
capture  her. 

**  Lieutenant  Stupart,  in  obedience  to  these 
orders,  went  with  the  two  boats  to  the  Felici- 
dade. Cerqueira,  the  captain,  immediately 
surrendered,  and,  accompanied  by  all  his  crew 
except  Majavel  and  three  others,  were  con- 
veyed on  board  the  Wasp.  At  the  time  of  her 
capture  the  Felicidade  was  fitted  for  the  recep- 
tion of  a  cargo  of  slaves,  and  was  within  six- 
teen miles  of  the  shore. 

**  On  the  27th  of  February,  between  four  and 
five  in  the  afternoon,  Cantain  Usher,  having 
removed  from  the  Felicidade  the  three  men 
who  had  been  left  with  Majavel,  sent  back 
Cerqueira  to  the  Felicidade,  manned  her  with 
sixteen  British  seamen,  and  placed  her  under  the 

a  2 
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command  of  Lieutenant  Stupart,  and  directed 
him  t'j  steer  a  particular  couwe  in  pursuit  of  a 
vessel  capable  of  being  seen  .from  the  Wasp^ 
although  then  invisible  from  the  Felicidade. 

**  Lieutenant  Stupart  accordingly  steered  that 
course,  but  did  not  observe  any  object  until 
the  following  morning  at  daybreak,  when  he 
dcBcried  the  Echoy  a  Brazilian  brigantine,  com- 
manded by  the  prisoner  Serva.  He  chafed  her, 
and,  coming  up  with  her  at  ten  on  the  following 
night,  fired  a  pistol  as  a  signal  to  bring  to,  got 
into  the  jollyboat,  and  hoisted  British  colours. 

**  The  captain  of  the  Echo  hailed  the  men  in 
the  boat  and  asked  who  they  were,  and  upon 
being  informed  that  they  were  English,  imme- 
diately Bet  sail. 

"  Lieutenant  Stupart  continued  the  chase,  and 
overtook  the  Echo  at  eight  on  the  next  night, 
within  ten  miles  of  the  African  coast,  when  and 
where  she  lowered  her  sails  and  surrendered. 

*'  ITie  lieutenant  had  at  the  time  under  his 
command  Mr.  Thomas  Palmer,  a  midshipman, 
and  sixteen  British  seamen.  He  ordered  Mr. 
Palmer  and  eight  of  the  seamen  to  take  charge 
of  the  Echo  during  the  night. 

"  ( )n  Mr.  Palmer  going  on  board  the  Echo^  he 
found  in  her  the  prisoner  Serva,  Serva*8 
nephew,  twenty-five  men,  and  a  cargo  consist- 
ing of  434  slaves;  and  by  the  direction  of 
Lieutenant  Stupart,  the  vessels  being  at  that 
time  close  together,  sent  Serva,  his  nephew, 
and  eleven  of  the  crew  to  the  Felicidade, 
where  they  remained  during  the  night  in  the 
custody  of  Lieutenant  Stupart. 

"  During  the  chase,  and  at  the  time  of  the  sur- 
render, Lieutenant  Stupart  wore  his  uniform,  and 
at  the  time  of  the  surrender  and  capture  told  Serva 
he  was  going  to  take  them  to  Her  Majesty's  ship 
the  Wasp  for  being  engaged  in  the  slave  trade. 

"The  Wasp  had  printed  instructions  on 
board.  Lieutenant  Stupart  had  not  any  printed 
instructions  on  board  the  Felicidade^  and  did 
not  show  any  other  authority  than  his  uniform 
and  the  British  ensign. 

"  He  had,  however,  boarded  the  Echo  several 
times  before,  and  to  Serva  was  well  known  as 
an  officer  in  Her  Majesty's  Navy. 

"  The  slaves  had  been  shipped  on  board  the 
Echo  at  Lagus. 

'*  At  nine  in  the  morning  next  after  the  cap- 
ture, Lieutenant  Stupart  took  with  him  Serva's 
nephew  to  the  Echoy  and  placed  Mr.  Palmer 
and  nine  British  seamen  under  his  command  on 
board  the  Felicidade,  in  order  that  he  mi^ht 
take  charge  of  her  and  of  Serra,  Cerqueira, 
Majavel,  Alves,  Ribeiro,  Francisco,  Martinos, 
Joacquim,  Manuel  Antonio,  Jose  Antonio,  and 
three  others  of  the  Echoes  crew.  Within  an 
hour  afterwards  Serva,  Majavel,  Alves,  Ribeiro, 
Francisco,  Martinos,  and  Joacquim  conspired 
together  to  kill  all  the  English  on  board  the 
Felicidade  and  take  her  ;  and  in  pursuance  of 
tbat  conspiracy  rose  upon  Mr.  Palmer  and  his 
men,  and  after  a  short  conflict  succeeded  in 
slaughtering  them,  Mtgavel  having  in  the 
course  of  that  conflict  stabbed  and  thrown 
overboard  Mr.  Palmer.  Cerqaeira,  although 
solicited  by  Serva  to  join  in  the  plot,  refused  to 
do  so,  and  endeavoured  to  dissuade  him  from 
carrying  it  into  execution. 


"  The  counsel  for  the  prisoners  insisted  that 
the  capture  of  the  Felicidade  was  illegal ;  that 
the  capture  of  the  Echo  was  also  illegal,  and 
that  the  act  of  killing  the  deceased  was  either 
justifiable  or  amounted  to  a  less  offence  than 
murder;  and  cited  Depardo's  case,(a)  Rex 
V.  Sawyer,(b)  and  Bex  v.  Azzopardi,{c) 
and  referred  to  the  Portuguese  and  Brazilian 
treaties  set  forth  in  5  Geo.  4.  c.  113.  and 
7  &  8  Geo.  4.  c.  74.,  and  particularly  the  third, 
fifth,  sixth,  and  seventh  arlicles  of  the  treaty 
with  Portugal,  and  of  the  first,  seventh,  and 
eighth  articles  of  the  Instructions. 

"  I  thought  that  the  Felicidade  was  in  the 
lawful  custody  of  Her  Majesty's  officers  ;  that 
all  on  board  that  vessel  were  within  her 
Majesty's  Admiralty  jurisdiction,  and  that  the 
jury,  if  satisfied  by  the  evidence  that  the 
prisoners  plotted  together  to  slay  all  the  Eng- 
lish on  board  and  run  away  with  the  vessel, 
that,  in  carrying  their  design  into  execution, 
Majavel  slew  Mr.  Palmer  by  stabbing  him  and 
throwing  him  overboard,  and  that  the  other 
conncted  prisoners  were  present  aiding  and 
assisting  Majavel  in  the  commission  of  that  act, 
should  find  them  guilty  of  murder. 

"Sentence  of  death  was  passed  on  the 
prisoners ;  but  the  execution  has  been  respited 
until  the  twenty-fourth  of  November  instant,  in 
order  that  the  opinion  of  the  Judges  may  be 
taken  as  to  the  propriety  of  the  conviction." — 
T.  J.  Platt. 

The  7  &  8  Oeo,  4.  c.  74.,  entitled : 

"  An  Act  to  carry  into  execution  a  conven- 
tion between  His  Majesty  and  the  Empjcror  of 
Brazil  for  the  regulation  and  final  abolition  of 
the  African  slave  trade," 
after  reciting  that — 

"  By  the  first  article  of  the  said  convention,  it 
was  agreed  upon  and  concluded  between  the 
high  contracting  panics,  that  at  the  expiration  of 
three  years,  to  be  reckoned  from  the  exchange 
of  the  ratifications  of  the  present  treaty,  it 
should  not  be  lawful  for  the  subjects  of  the  Em- 
peror of  Brazil  to  be  concerned  in  the  carrjring 
on  of  the  African  slave  trade  under  any  pretext 
or  in  any  manner  whatever,  and  that  the  carry- 
ing on  of  such  trade  after  that  by  any  person  sub- 
ject of  his  Imperial  Msjesty  should  be  deemed 
and  treated  as  piracy," 

and  that  the  high  contracting  parties  had 
agreed  to  adopt  the  proyisions  of  the 
treaties  and  convention  with  Portu^ 
incorporated  in  5  Geo.  4.  c.  118,  provided 
that  the  said  treaties,  articles,  matters  and 
things  shonld  be  applied  mutoMs  mutandis 
to  His  Majesty  and  the  Emperor  of  Brazils, 
and  that  a  Ooart  of  Mixed  Oommission 
should  be  established  to  deal  with  oases 
arising  under  the  treaty. 

Among  the  provisions  of  the  Oonyention 
with  Portugal  of  July  28,  1817,  so  made 
applicable  to  Brazil,  were  the  following : 

Article   III.— ''His  Most  Faithful  Majesty 


(a)  Buss.  &  By.  184 ;  1  Taun.  86. 
(6)  Buss.  &  By.  294  ;  2  O.K.  101. 
(c)  Above,  p.  21,  and  2.  Moo.  C.C.  228. 
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engages,  within  the  spMe  of  two  months  after 
the  exchange  of  the  ratifications  of  the  present 
convention  to  promol^^ate  in  hit  capital,  and  in 
the  other  parts  of  his  dominions  as  soon  as 
possible  a  law  which  shall  prescribe  the  punish- 
ment of  any  of  His  Majesty's  subjects  who  may 
in  future  participate  in  an  illicit  traffic  of  skves, 
and  at  the  same  time  to  renew  prohibition 
which  already  exists  to  import  slares  into  the 
Brasils  under  any  flag  other  than  that  of  Portu- 
gal, and  His  Most  Faithful  Majesty  engages  to 
assimilate  as  much  as  possible  the  legislation  of 
Portugal  in  this  retpect  to  that  of  Ehigland." 

Article  V. — *'  The  two  high  contracting 
powers,  for  the  more  complete  attainment  of 
their  object,  namely,  the  prevention  of  all  illicit 
traffic  in  slaves,  on  ihe  part  of  their  respective 
subjects  mutually  consent  that  the  ships  of  war  of 
their  Royal  Navies,  which  shall  be  provided  with 
special  instructions  for  this  purpose  as  herein- 
after is  provided,  may  visit  such  merchant 
vessels  of  the  two  nations  as  may  be  suspected 
upon  reasonable  grounds  of  having  slaves  on 
board  acquired  by  an  illicit  traffic,  and  in  the 
event  only  of  their  actually  finding  slaves  on 
board,  may  detain  and  bring  away  such  vessels, 
in  order  that  they  may  be  brought  to  trial  before 
the  tribunals  established  for  this  purpose  as 
shall  hereinafter  be  specified. 

**  Provided  always,  that  the  commanders  of  the 
ships  of  war  of  the  two  Royal  Navies  who  shall 
be  employed  on  this  service,  shall  adhere  strictly 
to  the  exact  tenor  of  the  instructions  which  they 
shall  have  received  for  this  purpose. 

"  As  this  article  is  entirely  reciprocal,  the 
two  high  contracting  parties  engage  mutually 
to  make  good  any  losses  which  their  respective 
subjects  may  incur  unjustly,  by  the  arbitrary 
and  illegal  detention  of  their  vessels. 

**  It  being  understood  that  this  indemnity  shall 
invariably  be  borne  by  the  Government  whose 
cruiser  shaU  have  been  guilty  of  the  arbitrary 
detention.  Provided  always,  that  the  visit  and 
detention  of  slave  ships  specified  in  this  article 
shall  only  be  effected  by  those  British  or  Portu- 
guese vessels  which  may  form  part  of  the  two 
Royal  Navies,  and  by  those  only  of  such  vessels 
which  are  provided  with  the  special  instructions 
annexed  to  the  present  convention." 

Article  VI. — "  No  British  or  Portuguese 
cruiser  shall  detain  any  slave  ship  not  having 
slaves  actually  on  board,  and  in  order  to  render 
lawful  the  detention  of  any  ship,  whether  British 
or  Portuguese,  the  slaves  found  on  board  such 
vessel  must  have  been  brought  there  for  the 
express  purpose  of  the  traffic,  and  those  on  board 
Portuguese  ships  must  have  been  taken  from 
that  part  of  the  coast  of  Africa  where  the  Slave 
Trade  was  prohibited  by  the  treaty  of  the  twenty- 
seomd  of  January  one  thousand  eight  hundred 
and  fifteen." 

Article  VII.—"  All  ships  of  war  of  the  two 
Nations,  which  shall  hereafter  be  destined  to 
prevent  the  illicit  traffic  in  slaves,  shall  be  fur- 
nished by  their  own  Government  with  a  copy  of 
Instructions  annexed  to  the  present  convention, 
and  which  shall  be  considered  as  an  integral 
part  thereof:'' 


The  Ins  tractions  drawn  np  parsuant  to 
Article  VII.  of  the  above  Convention  pro- 
vided as  follows : — 

Article  I. —  .  .  .  •*  Sliip5,  on  board  of  which 
no  slaves  shall  be  found  intended  for  purposes 
of  traffic,  shall  not  be  detained  on  any  account 
or  pretence  whatever." 

Article  VII.—**  Whenever  a  ship  of  war  shall 
meet  a  merchant  vessel  liable  to  be  searched, 
it  shall  be  done  in  the  most  mild  manner,  and 
with  every  attention  which  is  due  between 
allied  and  friendly  nations ;  and  in  no  case  shall 
the  search  be  made  by  au  officer  holding  a  rank 
inferior  to  that  of  a  lieutenant  in  the  Nav^-." 

Article  I.  of  the  above  InstmctionB  was 
modified  by  the  Convention  with  Portugal 
of  March  15,  1823,  bIho  incorporated  in 
5  Oeo,  4._c.  113,  as  follows  : — 

Article  I.—'*  Whereas  it  is  stated  in  the  first 
article  of  the  instructions  intended  for  the 
British  and  Portupiese  ships  of  war  employed 
to  prevent  the  illicit  traffic  in  slaves,  that  ships 
on  board  of  which  no  slaves  shall  be  found,  in- 
tended for  the  purposes  of  traffic,  shall  not  be 
detained  on  any  account  or  pretence  whatever. 
And  whereas  it  has  been  found  by  experience 
that  vessels  employed  in  the  illegal  traffic  have 
put  their  slaves  momentarily  oo  shore,  imme- 
diately prior  to  their  being  visited  by  ships  of 
war,  and  that  such  vessels  have  thus  found  means 
to  evade  forfeiture,  and  have  been  enabled  to 
pursue  their  unlawful  course  with  impunity, 
contrary  to  the  true  object  and  spirit  of  the  con- 
vention of  the  28th  of  July  1817  ;  and  the  two 
high  contracting  parties,  therefore,  feel  it  neces- 
sary 10  declare,  and  it  is  hereby  declared  by 
them,  that  if  there  shall  be  clear  and  undeniable 
proof  that  a  slave  or  slaves  of  either  sex  has  or 
have  been  put  on  board  a  vessel  for  the  purpose 
of  illegal  traflic,  in  the  particular  voyage  on 
which  the  vessel  is  captured,  then  and  on  that 
account,  according  to  the  true  intent  and  mean- 
ing of  the  stipulations  of  the  above-mentioned 
convention,  such  vessel  shall  be  detained  by  the 
cruisers  and  finally  condemned  by  the  Conmiis- 
sionejs." 

The  case  was  argued  in  Mich.  Term, 
1845,  before  all  the  Judges,  except  Cols' 
ridge,  J.,  and  Cres9well,  J, 

Manning,  Serjt.,(a)  appeared  for  prisoners 
Bibevro,  Francisco,  M(vrtino8,aAnd  Joa/iquim, 

Collier(h)  on  behalf  of  IServa,  Majavel, 
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Godson,  Q.O.,  Cockbwm,(c)  Q.C.,  fl^oy- 
ward,  and  Poulden  for  the  Admiralty. 

Manning  objected  to  the  way  in  which 
the  case  was  stated,  and  asked  leare  to 
refer  at  large  to  the  learned  judge's  notes 
of  the  evidence. 

Lord  Dekm AH,  L.C.J. :  Any  alteration  in 

(a)  The  Queen's  Ancient  Serjeant 

(b)  For  a  short  time  a  Justice  of  C.  P.,  af^er- 
wards  a  member  of  the  Judicial  Conmiittee,  and 
Lord  Monkswell. 

(c)  Afterwards  Lord  Chief  Justice  of  England. 
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the  case  is  matter  of  private  application 
to  the  judge,  of  the  propriety  of  which  we 
have  now  no  means  of  forming  an  opinion. 
We  have  met  here  expressly  for  the  purpose 
of  considering  the  case  as  it  stands,  and  to 
that  our  attention  must  be  conKned. 

Manning :  This  conviction  is  wrong  on 
two  grounds — first,  no  felony,  or  crime  in 
the  nature  of  a  felony,  has  been  committed ; 
secondly,  if  a  felony,  or  crime  in  the  nature 
of  a  felony,  has  been  committed,  the  Court 
at  Exeter  had  no  cognizance  of  the  case. 

Both  vessels  were  wrongfully  capcured. 
The  Felwidade,  not  having  slaves  on  board, 
was  not  liable  to  capture  under  the  treaty. 

It  was  argued  that  by  that  treaty  the  ' 
offence  of  dealing  in  slaves  was  declared 
to  be  piracy ;  that  the  offence  was  ' 
complete  by  being  engaged  on  a  voyage  , 
for  the  purpose  of  taking  slaves  on  | 
board ;  and  that  as  pirates  were  hostes  , 
humani  gen&i'iSf  it  was  lawful  for  all  per-  , 
sons,  of  whatever  nation,  to  hunt  them  | 
down  and  capture  them.  But  a  mere  de-  | 
claration  or  treaty  between  two  nations  ' 
that  an  act,  lawful  before  the  treaty,  shall 
become  a  crime,  is  not  binding  on  the  . 
individuals  of  these  respective  nations,  j 
until  it  is  made  obligatory  by  some  . 
municipal  law.  (a) 

By  the  first  article  of  the  treaty  it  is  pro- 
vided that  being  concerned  in  the  slave 
trade  shall  be   unlawful,  and  the  actual  ! 
carrying  on  of  such  trade  shall  be  deemed 
piracy.  Neither  by  the  law  of  England,  nor  | 
by  the  treaty,  is  merely  being  concerned  in  | 
tne  slave  trade,  declared  to  be  piracy.  But,  i 
even  if  it  were,  the  declaration  would  not  i 
have  the  force  of  law  on  the  subjects  of  j 
Brazil,  unless  it  had  been  ratified  by  some  , 
municipal  law  of  that  country.     A  breach 
of  the  treaty  by  a  Brazilian  subject  might 
furnish  ground  for    a  remonstrance,    or 
amount  to  a  castia  belli  between  the  two 
governments,  but  it  would  not  render  the 
subjects  of  Brazil  amenable  to  the  muni- 
cipal law  of  England  until  the  treaty  had 
been  made  part  and  parcel  of  the  laws  of 
Brazil ;  no  evidence  was  produced  at  the 
trial  of  any  such  Brazilian  law  having  been 
enacted.     Was  it  ever  heard  that  a  mati 
was  indicted  for  an  offence,  not  contra 
pacem,  or  formam  statuH,  but  contra  the 
terms  of  some  treaty?    With  regard  to 
English  subjects,   5   Oeo.  4.   c.   113.  a.  9 
defines  the  statutable  offence  of  piracy  to 
consist  in  taking  slaves  on  board ;  dealing 
in  slaves  and  fitting  out  slave  ships  is 
made  felony  punishable  with  transporta- 
tion, B.  10.    If  the  treaty  made  it  piracy 
to  be  concerned  in  any  way  in  carrying  on 

(a)  There  may  be  caies  of  piracy  by  muni- 
cipal law,  and  not  jure  genlium.  Blackburn,  J., 
Be  Teman,  83.  L.J  ,M.C.  211.  A.G,  ofH<mg 
Kong  V, KMfoh-a^Simg^L.B.,  6  P.O.  19». 


the  slave  trade,  would  that  repeal  5  Geo.  4s. 
c.  113.,  and  make  what  was  only  punish- 
able with  transportation  capital  P 

There  are  some  remarkable  instances 
to  show  that  other  nations  will  not  take 
notice  of  offences  declared  to  be  piracy 
by  the  decrees  of  particular  states.  In 
1570,  Philip  II.  of  Spain  issued  an  edict 
for  the  government  of  his  subjects  in 
the  Low  Countries,  making  it  piracy  to 
commit  a  fraud  upon  an  insurance  com- 
pany in  insuring  a  ship.  In  1580,  the 
same  prince  made  another  declaration, 
that  all  parties  who  should  cut  the  nets 
of  persons  engaged  in  the  herring  fishery 
on  the  coast  of  Flanders  should  be  guilty 
of  piracy  {Bynkershoek,  QusBst.  Jur.  Pub. 
Lib.  1.  c.  17.  p.  li?3).  In  Qneen  Anne's 
reign,  1708,  the  arrest  of  the  Russian  am- 
bassador for  a  debt,  though  a  gross  vio- 
lation of  the  law  of  nations,  was  not  deemed 
punishable  in  this  country  in  the  manner 
proposed  by  the  Czar,  because  the  muni- 
cipal law  of  England  took  no  such  cogni- 
zance of  the  Czar's  edicts. 

Further,  as  the  Felicidade  had  no  slaves 
on  board,  she  was  wrongfully  captured; 
and,  if  wrongfully  captured,  she  did  not 
thereby  lose  her  nationality — she  re- 
mained a  Brazilian  vessel  to  all  intents 
and  purposes. 

On  the  trial  it  was  contended  that  a 
capture,  in  fact,  made  the  vessel  British, 
and  the  crew  subjects,  bound  by  temporary 
allegiance  to  obey  the  English  laws.  But 
what  monstrous  consequences  such  a 
doctrine  would  lead  to  !  Suppose  a  British 
vessel  coming  from  Gallipoli  with  a  cargo 
of  oil  to  the  port  of  Hull  was  detained  by 
a  Spanish  cruiser  on  suspicion  of  being  a 
smuggler  from  Gibraltar,  would  she  have 
become  Spanish  property  from  the  time  of 
her  detention,  and  the  crew  bound  to 
observe  the  Spanish  law  P — a  law  of  which 
they  could  by  no  possibility  be  deemed 
cognizant  P  But  it  had  been  said,  ignO' 
ra/ntia  legis  nevmnem  excueat:  and  there- 
fore these  Brazilians  were  bound  on  their 
capture  to  obey  the  English  law !  It 
might  rather  be  said  that  the  English 
captain  was  a  pirate,  because  he  captured 
the  vessel  unlawfully. 

Aldbrsok,  B.  :  Surely  that  would  not  be 
so  P  unless  it  were  shown  that  he  acted 
with  mala  fides :  a  mere  mistake  of  tho 
law  would  not  make  him  a  pirate. 

Manning ,  Serjt. :  Another  objection  to 
the  capture  of  the  Felicidade  arises  out  of 
the  6th  and  6th  articles  of  the  treaty  with 
Portugal  of  July  28,  1817,  incorporated  in 
the  treaty  with  Brazil  of  November  1826, 
which  render  it  necessary  that  the  captur- 
ing vessel  shall  have  instructions  on  board. 
There  were  no  such  instructions  on  board 
the  Watpf  as  are  contemplated  by  the 
treaty. 


206] 


Tke  Qaeen  against  Serva  amd  otfiers,  1846. 


[206 


^tboagh  ^e  Echo  had  a  cargo  of  slayes 
on  board,  her  capture  also  waB  illegal, 
first,  becanse  she  was  not  captured  by  a 
yessel  of  the  Bojal  British  Navy  as 
required  by  Article  VII.  of  the  Conven- 
tion of  1817.  Secondly,  becanse  the  officer 
who  went  on  board  to  conduct  the  search 
was  of  a  rank  inferior  to  that  of  a  lieu- 
tenant contrary  to  Article  VII.  of  the 
Instructions.  Thirdly,  the  vessel  that 
captured  her  had  no  instructions  whatever 
on  board. 

Aa  to  the  first  point,  it  was  contended 
at  the  trial  that  the  Fdioidade,  which 
effected  the  capture  of  the  Echo,  must  be 
considered  by  her  own  capture  to  have 
become  a  British  vessel,  and  that  a  cap- 
ture effected  by  her  was  a  capture  by  a 
British  vessel ;  indeed,  that  for  this  pur- 
pose she  must  be  considered  as  a  boat  of 
the  Woip,  This  is  inconsistent  with  the 
decision  of  Lord  Stowell,  in  the  Melo- 
mane{a).  That  case  arose  out  of  a  claim 
for  a  prize  made  by  a  cutter  hired  by  the 
captain  of  a  king^s  ship,  the  Dragon,  at 
his  own  expense,  and  stored  and  manned 
from  the  Vrtigon,  but  not  under  com- 
mission or  authority  from  the  Admiralty 
to  take  prizes.  Lord  StoweU  says  in  his 
judgment : 

"  If  the  cotter  is  not  a  commissioned  vessel,  the 
qaestion  most  be,  whether,  not  being  entitled  to 
take  for  herself,  she  does  from  being  so  fitted 
out  become  a  boat,  or,  in  a  legal  point  of  view^, 
a  constituent  part  of  the  Dragon's  force  ?  " 

and  he  held  that  she  did  not,  and  that 
therefore  the  capture  could  not  be  viewed 
haying  been    made    by  tiie    Dragon, 


There  is  another  objection  to  the  Feh 
being  considered  a  British  vessel.  By  the 
"Regulations  for  Mixed  Commissions,*' 
appended  to  the  treaty  of  1817,  it  is  pro- 
vided that  there  shall  be  no  change  of 
property  in  a  captured  vessel  till  such 
vessel  lu&d  been  carried  in  and  condemned 
by  the  Court  of  Mixed  Commission,  which 
shall  be  nearest  to  the  place  of  capture. 
Here  there  had  been  no  condemnation  of 
the  FeUeidade,  at  the  time  of  her  capturing 
the  Echo;  and  it  is  clear  that  a  subse- 
quent condemnation  would  not  have  a 
x^Btrospective  operation,  so  as  to  make  the 
FeUeidade  a  British  vessel  from  the  time 
of  her  being  taken. 

As  to  the  second  point ;  the  search  was 
made  by  Mr.  Palmer,  a  midehipman.  At 
the  trial,  the  learned  judge  thought  the 
clause  was  directory,  not  imperative ;  and 
it  was  asked  whether,  if  the  search  had 
not  been  made  mildly,  that  would  have 
rendered  it  illegal  P 

Pollock,  C.B.  ;  Youi-  argument  is,  that 
if  Mr.  FcUmer  had    been   resisted  with 

(a)  5  C.  Rob.  41. 


extreme  violence,  that  would  not  have 
established  a  eaaus  belli,  because  he  would 
have  been  engaged  in  an  illegal  act. 

Manning,  Serjt.  i  They  might  have  re- 
sisted Mr.  Palmer,  and  prevented  him 
making  the  search.  The  fact  of  their  not 
resisting  him  at  the  time  makes  no  differ- 
ence. They  had  a  right  to  carry  their 
resistance  into  execution  afterwards. 

WiOHTUAN,  J. :  Did  the  lieutenant  go  on 
board? 

Manning,  Seqt. :  No.  He  was  in  the 
Felieidade  at  the  time,  but  he  did  not  go 
on  board  the  Echo  till  the  next  morning, 
after  Mr.  Palmer  had  searched  it.  It  is 
not  sufficient  for  the  purposes  of  the 
treaty  that  Lieutenant  Stupart  should  be 
on  the  deck  of  his  own  vessel,  even  though 
that  should  be  close  alongside,  but  it  was 
required  of  him  that  he  should  make  the 
search  and  capture  in  person.  If  the 
lieutenant  in  tnis  case  is  to  be  considered 
as  the  searching  pai*ty,  he  might  as  well 
have  been  half-a-mile  distant,  instead  of  a 
few  yards.  For  the  protection  of  those 
engaged  in  commerce,  it  is  necessary  that 
a  search  should  not  be  undertaken  except 
in  rigorous  compliance  with  the  terms  of 
the  treaty. 

TiNDAL,  C.J. :  Was  any  fiag  flying  on 
board  the  Felieidade  at  the  time  P 

Manning,  Serjt.:  No.  There  was  a 
small  ensign  in  the  boat.  It  was  TOiight, 
10  p.m.  As  to  the  third  point.  Bven 
supposing  the  FeUeidade  to  have  be- 
come a  British  vessel,  and  part  of  the 
Boyal  Navy,  she  had  no  right  to  capture 
the  Echo,  because  she  had  no  instructions 
whatever  on  board.  At  the  time  of  the 
capture  she  was  not  in  sight  of  the  Wasp  ; 
nor  is  it  found  that  she  was  sent  to  cap- 
ture this  particular  vesseL  It  is  im- 
possible to  consider  her  so  closely  con- 
nected with  the  Wa^  as  to  be  authorised 
to  act  without  any  instructions  on  board, 
even  if  that  could  be  considered  legal  in 
any  case.  If  then  the  capture  of  the  E^ 
was  mdawful,  it  is  exactly  the  same  case 
as  if  British  fishermen  had  been  taken 
unlawfully  bv  a  French  cruiser.  There 
can  be  no  doubt  that  they  would  be 
justified  in  regaining  their  liberty  with- 
out waiting  tor  an  adjudication  by  a 
tribunal  of  the  country  of  their  captors. 
They  would  also  be  justified  in  regaining 
possession  of  their  property. 

Aldebbon,  B.  :  But  the  Echo  was  their 
ship,  not  the  FeUeidade, 

Ma/iming,  Serjt. :  Majavel  is  charged  in 
every  count  as  principal ;  snd  the  others 
as  being  present,  aiding  and  abetting. 
But  M<yavel  belonged  to  the  Felieidade,  so 
that  he  might  use  all  necessary  force  to 
retake  her,  and  the  others  were  justified 
in  assisting  hmi. 
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Alderson,  B.  :  Then  it  is  the  same 
point  over  again  in  another  form-t.e., 
Was  the  capture  of  the  Fdicidade  lawful  P 

Manning,  Serjt. :  Yes.  That  is  the 
point.  If  it  were  unlawful,  the  persons 
captured  might  lawfully  use  every  means 
to  regain  their  liberty. 

Aldeuson,  B.  :  It  would  be  very  diflBcnlt 
to  make  out  that  they  were  bound  to  kill 
everybody  on  board.  You  must  make  out 
the  necessity  ;  none  here  appears. 

Manning,  Serjt. :  Res  ipsa  loquitur. 

Alderson,  B.  :  Loquitur  indeed,  but  the 
other  way.  If  that  were  your  best  point 
the  prisoners  would  be  in  great  jeopardy. 

Manning,  Serjt. :  Any  mode  of  attempt- 
ing to  regain  their  liberty,  except  by  a 
simultaneous  attack  on  their  captors, 
would  have  been  useless  and  absurd. 

Alderson,  B.  :  We  have  no  materials 
before  us  for  judging  of  the  more  or  the 
less.  That  is  for  the  jury.  Suppose  they 
had  killed  Mr.  Palmer,  after  overpowering 
him  and  tying  him  up?  Would  not  that 
have  been  murder  P 

Mannina,  Serjt  :  The  case  says  it  was 
done  in  the  course  of  the  conflict.  No 
excess  of  violence  is  shown.  The  same 
thing  has  been  done  over  and  over  again 
by  English  merchantmen  in  time  of  war. 

The  second  ground  of  objection  to  this 
conviction  is,  that  even  though  a  felony 
had  been  committed,  the  Court  at  Exeter 
had  no  jurisdiction  to  try  the  case.  It  is 
quite  clear  that  a  foreigner  committing 
a  crime  in  a  foreign  country  is  not 
amenable  to  the  laws  of  this  country. 
Had  any  of  these  parties  unlawfully  killed 
any  Englishman  in  Brazil,  and  afterwards 
come  over  to  this  country,  they  could  not 
have  been  tried  here.  The  Felicidade  being 
unlawfully  captured,  remained  a  Brazilian 
vessel — she  had  not  lost  her  nationality; 
the  crime,  therefore,  if  any,  was  com- 
mitted by  foreigners  on  Brazilian  ground. 
In  Bex  V.  Depardo,(a)  which  was  tried  at 
the  Old  Bailey  before  Lord  Ellenhorough 
on  30  October  1807,  the  prisoner  was  a 
Spaniard,  and  had  been  a  prisoner  of  war, 
but  had  volunteered  as  a  seaman  on  board 
the  Ai/Mjoick  Castle,  a  ship  in  the  service  of 
the  East  India  Company,  at  Pnelopenang, 
or  Prince's  Island,  whioh  was  under  the 
dominion  of  the  British  Crown;  and  he 
had  received  the  usual  bounty.  At  the 
time  of  committing  the  offence  he  was  one 
of  the  crew  of  the  Ahiwieh  OcMe,  which 
was  then  lying  off  Canton,  in  the  Canton 
river.  He  went  on  shore  with  others  of 
the  crew,  and  among  them  an  English- 
man, WiUiam  Byrne,  the  deceased ;  while 
on  -shore  the  prisoner  mortally  wounded 
Byrne,  who  was  afterwards  carried  on 
board  the  ship,  where  he  died  the  foUow- 

(a)  1  Ttem.  »^. 


ing  day.  The  prisoner  was  convicted; 
but  on  the  case  being  argued  before  the 
twelve  judges,  though  no  formal  judgment 
was  given,  the  prisoner  was  afterwards 
discharged,  obviously  on  the  ground  that 
the  offence  having  been  committed  by  a 
foreigner,  who  at  that  time  owed  no 
allegiance  to  the  British  Crown,  and  on 
foreign  soil  (a)  out  of  the  jurisdiction  of 
the  British  Courts,  was  not  cognizable  by 
the  tribunals  of  this  country.  Further, 
even  though  the  capture  were  lawful,  the 
vessel  retained  its  nationality  till  it  had 
been  legally  condemned  by  the  Mixed 
Commission  appointed  under  the  treaty. 
The  property  would  not  be  changed 
previous  to  condemnation.  It  so  happened 
that  the  Felicidade  was  lost  on  her  voyage, 
while  she  was  being  carried  in  for  adju- 
dication ;  so  that  even  if  the  doctrine  of 
relation  could  be  applied  to  such  a  case, 
it  does  not  arise  here. 

On  all  these  grounds  it  is  submitted 
that  the  conviction  cannot  be  sustained. 

Collier,  for  Serva,  Majavel,  and  Alves: 
First,  these  prisoners  are  not  triable  in 
this  country;  secondly,  the  offence  with 
which  they  are  charged  does  not  amount 
to  murder.  First,  no  person  is  liable  to 
be  tried  in  this  country  for  an  offence 
against  the  British  municipal  laws  who 
does  not  owe  allegiance  w  the  British 
Crown  ;  and  no  person  owes  this  allegiance 
who  has  not  given  his  assent,  either  ex- 
press or  implied,  to  our  laws.  In  Calvin* 8 
case,  7  B-ep.  p.  9,  Lord  Coke  defines  four 
sorts  of  allegiance : 

**  1 ,  ligeaniia  naturalis,  which  is  due  by 
nature  and  birthright;  2,  Ugeantia  ac^uisita, 
by  acquisition  or  denization ;  3,  Ugeantia  localis, 
wrought  by  the  law,  and  that  is,  when  an  alien 
that  18  in  amity  cometb  into  England,  because, 
as  long  as  he  is  within  England,  be  is  within 
the  king's  protection ;  therefore  so  long  as  be  is 
here,  he  oweth  unto  the  king  a  local  obedience 
or  ligeauce,  for  that  the  one  draweth  the  other ; 
4,  a  legal  obedience,  or  ligeance  which  is  called 
legal,  because  the  municipal  laws  of  this  realm 
have  prescribed  the  order  and  form  of  it,  and 
this  is  to  be  done  upon  oath  at  the  time  of  the 
act." 

The  third  kind  of  allegiance  is  the  only 
one  in  question  here,  and  the  principle  on 
which  any  person  **  who  cometh '  into 
this  realm  owes  allegiance  to  the  Crown 


(a)  By  the  Merchant  Shipping  Act,  1854, 
17  &  18  Vict.  c.  104.  8.  267,  all  offences  against 
person  or  property  *' committed  in  or  at  any 
place,  either  on  shore  or  afloat,  out  of  Her 
Majesty's  dominions  by  any  master,  seaman,  or 
apprentice,  who  at  the  time  when  the  offence  is 
committed,  or  within  three  months  previously, 
shall  have  been  employed  on  any  British  ship," 
are  to  be  deemed  within  the  jmisdiction  of  the 
Admiral^  of  Knglftff^ 
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most  be,  that  the  coming  into  a  territory  I 
from  which  he  might  be  excluded,  and  in  ^ 
which  he  receiyes  protection,  is  deemed 
an  act  of  voluntary  sabiection  to  the  laws 
of  that  country.  All  the  best  writers  on 
the  law  of  nations  lay  down  the  same 
proposal. 

Uroiiua  says  (a) : — 

"  Qui  in  aliquo  loco  contrahit  is  taDqaam  sab- 
ditus  temporaneus  iegibos  loci  gubjicitur  .... 
ratio  eat  quia  ad  gubematiouem  populi  moraliter 
necessarium  est,  ut  qui  ei  vel  ad  tempus  se  ad- 
miscent,  quod  fit  intrando  territorium,  ii  con- 
formes  se  reddant  ejus  populi  institutis." 

And  Huberus  (de  Oonfliotu  Legum,  lib.l., 
tit.3,8.  2):— 

I' Pro  subjectis  imperii  habendi  sunt  omnes 
qui  intra  terminos  ejusdem  reperiuntur — sivc  iu 
perpetnum  give  in  tempus  commorantur." 

And  Story's  Conflict  of  Laws,  p.  ^452, 
s.  641  :— 

"  In  regard  to  foreigners  resident  in  a  countrj, 
ahhongb  some  jurists  deny  the  ri^ht  of  a  nation 
generally  to  legislate  over  them,  it  would  seem 
dear  upon  general  principles  of  international 
law,  that  such  a  right  does  exist''  * 

Bovllenoia  says : — 

"  That  the  sovereign  has  a  right  to  make  laws 
to  bind  foreigners,  in  relation  to  their  property 
within  his  domains;  in  relation  to  contracts, 
and  acts  done  therein,  and  in  relation  to  judicial 
proceedings,  if  they  implead  before  his  tribunals. 
And  further,  that  he  may,  of  strict  right,  make 
them  for  all  foreigners  who  merely  pass  through 
his  domains,  though  conmionly  his  authority  is 
exercised  only  as  to  matters  of  police." 

Ofct%'«Fa«el,  p.  172:— 

"Even  in  those  countries  where  every 
foreigner  may  freely  enter,  the  sovereign  is 
supposed  to  allow  him  access  upon  the  tacit 
condition  that  he  be  subject  to  its  laws— in 
virtae  of  this  snbmission,  foreigners  who  commit 
faults  are  to  be  punished  according  to  the  laws 
of  the  country." 

All  these  writers  consider  the  jurisdic- 
tion of  a  country  over  foreigners  in  it 
based  on  an  implied  social  compact  and 
voluntary  submission  on  their  part,  and 
illustrate  Lord  C6ke'»  definition  of  the 
third  kind  of  allegiance.  Now  Lord  Coke 
defines  murder  to  be— 
**  the  killing  of  any  reasonable  being,  ftc.  by 
any  person  of  sound  mind,  Aso.  within  some 
county  of  this  realm ; " 

but  "any  person"  means  any  person 
within  the  king's  allegiance— for  in 
CoMiCs  case  it  is  said  that  Ferhin 
Warhech  had  been  held  not  triable 
for  compassing  the  death  of  the  king  in 
this  country  l^cause  the  indictment  could 

(a)  Lib.  2,  c.  n.,  n.  5. 


not  conclude  contra  UgeantioB  9Wb  debiiwn 
— he  having  come  into  this  country  as  an 
alien  enemy  in  arms.  It  is  also  there 
said,  that  if  an  enemy  should  possess 
themselves  of  a  town  in  this  kingdom, 
children  born  in  it  would  not  owe  allegi- 
ance to  the  king,  and  consequently  could 
not  be  tried  here.  The  fact  of  a  foreigner 
being  in  this  country  is,  therefore,  only 
prin^  faoie  evidence  of  allegiance,  and 
mav  be  rebutted.  The  Admiralty  had 
undoubtediv  jurisdiction  o^er  the  high 
seas,  which  haa  been  transferred  by 
various  statutes  to  judges  of  assize ;  but 
could  have  iurisdiotion  only  over  those 
who  owed  alle^nce  to  our  Grown.  To 
extend  our  jurisdiction  further  would  be 
to  violate  the  law  of  nations  by  encroach- 
ing on  the  jurisdiction  of  other  countries  ; 
and  the  law  of  nature  and  Brst  principles 
of  justice  by  subjecting  men  to  laws  of 
which  they  could  not  on  anv  grounds  be 
presumed  cognisant,  which  they  had  never 
consented  to  obey,  and  from  which  they 
had  never  accepted  protection.  The 
Question  is,  what  constitutes  allegiance  on 
tne  high  seasP  The  mere  being  on  the 
liigh  seas  is  no  presumption  of  it — for  the 
high  seas  are  no  part  of  our  territory — 
but  extending  the  principle  on  which 
local  allegiance  is  due  from  foreigners  in 
this  country,  all  persons  may  be  presumed 
to  owe  local  or  temporary  allegiance  who 
come  on  board  one  of  our  ships  by  their 
own  consent,  express  or  implied. 

Aldsbson,  B.  :  Take  the  case  of  a 
prisoner  of  war,  may  he  murder  the  cap- 
tain of  the  vessel  on  board  of  which  he  is 
a  prisoner  P 

Cottier :  Every  one  who  engages  in  war 
consents  to  abide  by  its  laws ;  and  as  by 
those  laws  hib  life  is  forfeited,  a  social 
pact  arises  between  him  and  his  cap- 
tors if  his  life  is  spared.  If  we  have 
jurisdiction  to  try  a  prisoner  of  war,  it 
must  be  on  this  ground;  persons  not 
under  allegiance  to  the  Crown  of  Q-reat 
Britain,  either  as  natives,  denizens,  or 
temporary  subjects,  are  not  amenable  to 
the  British  Courts;  Depardo's  case; (a) 
Bern  V.  De  Matto9,(b)  Thev  can  onl^  be- 
come so  amenable,  by  the  law  of  nations, 
as  pirates,  or  by  a  formal  mutual  compact 
between  Great  Britain  and  Brazil,  having 
as  between  those  two  countries  the  nature 
and  effect  of  the  law  of  nations.  The 
prisoners  were  not  temporary  subjects ; 
they  had  never  owed  allegiance  to  Great 
Britain,  either  expressly  or  by  implication. 
They  were  not  pirates,  i.e.,  hostes  omnium. 
They  were  engaeed  in  a  mercantile  specu- 
lation, which  tul  lately  has  been  recog- 
nised as  lawful  by  nearly  all  nations.  Nor 


(a)  1  TauD.  26. 
(6)  7  C.  A;  P.  468. 
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were  they  brought  within  British  juris- 
diction by  a  formal  mutual  compact 
between  Great  Britain  and  Brazil,  for 
even  assuming  the  being  engaged  in  the 
slave  trade,  without  having  slaves  on 
board,  to  be  piracy  by  the  terms  of  the 
treaty,  no  eviaence  was  given  at  the  trial 
of  that  treaty  having  ever  been  ratified 
by  the  municipal  law  of  Brazil.  The 
government  of  Brazil  is  representative  ; 
no  new  crime  can  be  created  by  a  mere 
treaty,  therefore  no  evidence  was  given 
of  such  a  formal  mutual  compact  between 
Great  Britain  and  Brazil  as  entitles  a 
British  tribunal  to  claim  jurisdiction  over 
Brazilian  subjects  as  pirates.  If  the 
Court  at  Exeter  be  held  competent  to  try 
these  men,  without  any  evidence  being 
given  of  the  treaty  havinoj  been  ratified 
by  the  municipal  law  of  Brazil,  it  would 
be  in  reality  to  give  to  the  British  tribu- 
nal a  jurisdiction  over  Brazilian  subjects, 
which  even  a  Brazilian  tribunal  would 
not  possess.  For,  if  the  treaty  had  not 
been  ratified  in  Brazil,  the  Courts  of  that 
country  would  have  no  cognizance  over 
the  alleged  offence ;  for  it  would  not  be  an 
offence  against  the  law  of  Brazil,  but 
against  the  terms  of  a  treaty  which  had 
not  been  sanctioned  by  the  law,  and  there- 
fore was  no  part  of  the  criminal  code  of 
Brazil. 

But,  secondly,  supposing  the  ratifica- 
tion of  the  treaty  proved,  these  prisoners 
were  taken  in  contravention  of  the  treaty. 

[Having  argued  further  in  support  of 
this  view  counsel  proceeded :] 

Thirdly,  even  if  this  transaction  oc- 
curred within  the  jurisdiction  of  the  Ad- 
miralty of  England,  so  that  the  parties 
implicated  may  properly  be  tried  in  this 
country,  their  offence  does  not  amount  to 
murder.  If  a  man  shoots  a  peace-officer 
who  attempts  to  execute  an  illegal  war- 
rant, the  killing  is  manslaughter  only ; 
and  so  if  a  person  in  unlawful  custody 
destroys  his  gaoler,  in  order  to  effect  his 
escape. 

Aldebson,  B.  :  That  depends  upon  the 
circumstances. 

CoUier:  Here  the  facts  negative  any 
excess  of  violence. 

Lord  Denican,  L.O.J. :  You  had  better 
not  enter  into  that  question. 

Pollock,  O.B.  :  The  learned  judge  who 
tried  the  case  says  that  the  verdict  was 
taken  upon  the  assumption  that  the  im- 
prisonment was  lawful,  and  that  the  ques- 
tion of  more  or  less  violence  was  not  sub- 
mitted to  the  jury. 

Eblb,  J. :  I  think  that  point  may  be 
taken  most  favourably  for  you. 

OoUier :  Then,  in  conclusion,  I  submit 
that  according  to  0alvin*8  case,  con- 
sent is  necessary  fco  found  allegiance; 
*^at   the   priBonerSi    therefore,    owe   no 


allegiance  to  the  Quoen ;  that  they  were 
captured  in  contravention  of  the  laws  both 
of  war  and  peace;  that  there  is  nothing 
whatever  to  indicate  their  assent  to  be- 
come obedient  to  our  laws ;  that  even  if 
the  treaty  could  be  received  as  evidence 
of  such  assent,  it  proves  their  dissent; 
that  if  the  offence  had  been  committed  on 
board  the  Wasp^  the  prisoners  would  not 
have  been  triable  here ;  that  a  fortiori, 
they  are  not  triable  here  for  an  offence 
committed  on  board  the  Feltcidade;  the 
vessel  of  a  country  being  so  far  a  part  of 
its  territory,  that  a  child  bom  on  board 
the  vessel  of  any  country  is  considered  a 
native  of  that  country ;  and  that,  there- 
fore, a  child  born  on  board  the  Felicidade, 
at  the  time  of  this  transaction,  would 
have  been  a  Brazilian ;  and  that  a  slave 
on  board  an  English  ship  becomes  free.(a) 
Secondly,  that,  supposing  the  Court 
should  think  that  too  tribunals  of  this 
country  have  jurisdiction  to  try  the 
offence,  the  prisoners,  being  in  unlawful 
custody,  and  doing  what  they  did  in  order 
to  regain  their  liberty,  are  not  guilty  of 
murder;  that  Lieutenant  Stupart  was 
either  a  private  wrong-doer,  or  he  acted 
wrongfully  on  behalf  of  his  own  govern- 
ment ;  that  in  the  former  case,  clearly  no 
change  of  property  could  take  place  in 
consequence  of  his  act,  and  the  custody 
was  unlawful ;  in  the  latter,  an  act  of  hos- 
tility was  committed  against  the  ^vern- 
ment  of  Brazil,  which  would  justify  the 
prisoners  in  their  resistance  by  the  laws  of 
war,  if  not  of  peace  ;  that,  in  either  case, 
their  right  of  resistance  being  the  same, 
and  no  excess  of  violence  having  been 
found,  their  offence  does  not  amount  to 
murder ;  and  that,  upon  all  these  grounds, 
the  conviction  is  illegal. 

Godson,  Q.C.,  for  the  Admiralty: 
Attention  has  not  been  called  to 
some  of  the  main  arguments  adduced  at 
the  trial  on  behalf  of  the  Crown.  The 
provisions  of  the  treaty  with  Portugal  of 
1817,  upon  which  so  much  reliance  has 
been  placed,  ceased  to  form  part  of  the 
Brazilian  Treaty  after  March  16,  1830. 
Again,  even  supposing  the  taking  of  the 
Felicidade  to  have  been  informal,  the  cap- 
tain, Cerquewa,  had  submitted,  and,  after 
that  submission,  it  was  not  open  to  a  third 
person  to  commit  piracy  by  retaking  the 
vessel.  The  Echo  was  lawfully  taken. 
Captain  Usher  had  regular  instructions  on 
board  the  Wasp ;  he  sent  two  boats  from 
the  Wasp  to  capture  the  Felicidade;  she 
sarrendered.  The  jolly  boats  with  the 
British  flag  on  board  was  put  on  board  the 
Fdiddade;    Lieutenant    Stv/part   in    hie 

(a)  See  Forbes  v.  Cochrane,  2  St  Tr.  K.8. 
147  ;  Beport  of  Commisfion  on  Fugitive  Slaves, 
1876 }  Stepben'0  Hist.  Cr.  L.  S,  43. 
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nniform  went  in  the  jolly  boat  with  the 
British  colonrs  hoisted,  and  spoke  the 
Echo,  On  her  setting  sail,  Lieutenant 
8tu/part  gave  chase  in  the  Ffiliddade,  with 
the  jolly  boat  on  board. 

Aldebson,  B.  :  The  case  does  not  find 
that  the  jolly  boat  was  on  board. 

Qodson:  It  is  necessarily  intended. 
Lieutenant  StwpaH  is  never  stated  to  have 
parted  from  it.  After  chase,  the  Echo 
surrendered.  Lieutenant  Siupart  being 
then  close  alouRside  the  Echo,  in  the 
Fdieidade,  with  nis  uniform  on,  ordered 
Mr.  FaJmer,  a  midshipman,  to  take  charge 
of  her  during  the  night.  The  lieutenant 
must,  therefore,  be  taken  to  be  the  real 
captor,  and  practically  to  have  made  the 
search  himself;  and  the  capture  must  be 
taken  to  have  been  effected  by  the  TTasp, 
her  boats  with  the  British  ensign  being  on 
board  the  Feliddade  during  the  chase,  and 
having  been  used  to  speak  the  Echo  in  the 
first  instance.  Therefore  as  to  the  Echo, 
all  the  alleged  requisites  were  complied 
with.  1.  She  is  taken  with  slaves  on 
board.  2.  By  an  oflBcer  of  the  rank  of  a 
lieutenant.  8.  By  a  ship  of  the  Boyal 
British  Navy,  having  instructions  on 
board.  The  case  of  the  Melomane  (5  Rob. 
Adm.  Bep.  41),  which  has  been  cited  qu  the 
other  side,  shows  that  a  capture,  though 
effected  by  a  hired  vessel,  is  held  to  be  a 
capture  by  an  English  vessel,  though  a 
doubt  there  arose  about  the  right  to  prize. 

2.  If  the  Echo  was  lawfully  taken,  it 
becomes  immaterial  whether  the  Feliddade 
was  lawfully  taken  or  no.  For  as,  with  the 
exception  of  Majavd,  all  the  prisoners 
belonged  to  the  Echo,  and  were  lawfully 
taken,  they  were  lawful  prisoners  on 
board  the  FeLiddade,  whether  she  were 
rightfully  taken  or  no ;  and  with  regard 
to  Majctvel,  he  had  no  right  to  attempt  to 
recapture  the  Feliddade,  for  Gerquevra, 
her  captain,  had  surrendered,  and  so  far 
from  assenting  to  MajoAjeVs  act,  remon- 
strated against  it,  and  refused  to  take  any 
part  in  it.  The  Feliddade  was  either  ours 
by  lawful  capture,  or  she  remained  a 
Braailian  vessel.  If  ours,  the  act  in 
question  was  clearly  murder.  If  Brazilian 
it  is  equally  so.  For  as  the  captain, 
Cerqudra,  was  not  a  party  to  the  recapture, 
these  third  persons  had  no  right  to  attempt 
it;  thev  were  committing  piracy  by 
attempting  to  run  away  with  the  ship 
(charge  by  Sir  Leol,  Jenkins  at  an  Admi- 
ralty Sessions,  Wynne's  Life,  p.  xciv.),  and 
while  effecting  this  unlawful  object,  they 
killed  an  Englishman.  This  is  cloorly 
murder.  3.  But  the  Feliddade  was  law- 
fully taken.  It  had  been  contended  that 
the  first  article  of  the  treaty  of  23rd  Nov. 
1626,  which  is  recited  in  stat.  7  &  8  Oeo,  4. 
o.  74.,  makes  a  distinction  between  the 
being  concerned  in  ihe  ewrrging  on  of  the 


African  slave  trade,  and  the  actual  carrying 
it  on;  but  that  distinction  was  only  to 
last  for  three  years  from  the  ratification  of 
the  treaty.  At  the  expiration  of  that  time 
the  slave  trade  was  to  be  at  an  end.  The 
first  article  says : 

**  That  at  the  expiration  of  three  years,  to  be 
reckoned  from  the  exchange  of  tbe  ratifications 
of  the  present  treaty,  it  shoidd  not  be  lawful  fur 
the  subjects  of  the  emperor  of  Brazil  to  be 
concerned  in  the  carrying  on  of  the  African 
Slave  Trade  under  any  pretext  or  in  any  manner 
whatever,  and  that  the  carrying  on  such  trade 
after  that  by  any  person  subject  of  his  Imperial 
Majesty,  should  be  deemed  and  treat«Ki  as 
piracy." 

The  ratification  took  place  on  March  13, 
1827,  so  on  March   13,  1830,  it  became 
piracy  in  any  Brazilian  subject  to  be  con- 
cerned in  the  slave  trade.     Any  kind  of 
concernment    in    the    slave    trade    was 
thenceforward  to  be  deemed  piracy.    It  is 
no  doubt  true  that  when  two  nations  create 
an  offence  by  treaty,  an  Act  of  Parliament 
is  necessary  to  make  it  binding  on  the 
subjects  of  either  state,  and  to  give  juris- 
diction to  some  court  to  try  such  offences, 
there  being  no  *  *  international  court,'*  as 
Vattel  has  well  said,  unless  two  nations 
will    make  that  court,   as    the  court  of 
Mixed  Commission  was  made.    The  Echo 
then  being  lawfully  taken,  and  her  crew 
in  lawful  custody,  we  had  a  right  to  take 
them  somewhere.    Being  pirates  by  the 
mandate  of  their  own  nation,  and  liable  to 
be    punished    by  their  own    laws,   they 
were    in    lawful    custody,    because    we 
had  authority  on  the  high  seas  derived 
from   the  Brazilian  government  to  take 
them    into   custody  for    the    purpose   of 
handing  them  over  to  punishment.     At 
Sierra  Ijeone  the  vessels  would  have  been 
condemned    or   restored,  but    the    crew 
would  have  gone  free,   there  beine    no 
court  for  the  trial  of  piracy  there.    How- 
ever, the  only  point  necessary  to  establish 
is  their  rishtful  capture ;  undoubtedly  we 
had    a  ri^t  to  carry  their  vessel    into 
Sierra  Leone  for  adjudication  as  being 
engaged  in  the  slave  trade  ;  the  crew  were 
in  the  lawful  custody  of  Mr.  Falmer.    The 
killing  him  under  such  circumstances  was 
murder.    Tbe  lives  of  the  prisoners  were 
in  no  danger ;  they  knew  they  would  be 
taken  to  a  certain  place  and  released.    It 
cannot  be  suggested  that  their  capture 
and  confinement  would  be  any  justification 
for  this  murder.    It  is  submitted,  there- 
fore, in  conclusion,  first,  that  the  Fdicidade 
was  either  legally  taken,  or  had  surren- 
dered, and  was  in  possession  of  the  Queen's 
officers;    secondly,   that    the   Echo   was 
beyond  doubt  legally  taken,  with  all  the 
formalities  rendered  necessary  by  treaty ; 
and  that  if  the  Echo  were  legally  taken, 
then  it  is  immaterial  whether  the  FeUd' 
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dade  were  so  or  not ;  because  it  does  not 
lie  in  the  mouth  of  the  crew  of  the  Echo 
to  insist  upon  any  supposed  illegality  in 
the  capture  of  the  Felicidade ;  and,  lastly, 
that  the  Felicidade  being  in  the  possession 
of  the  Queen,  for  those  on  board  to  con- 
spire to  hill  in  order  to  obtain  their 
liberty,  and  much  more,  in  order  to  retake 
the  ship  of  another,  was  undoubtedly 
murder.  Accordingly,  in  whatever  point 
of  view  the  case  is  regarded,  suflficient 
reasons  appear  to  sustain  this  conviction. 
The  verdict  was  taken  on  the  third  count 
of  the  indictment,  which  charges  the 
death  by  drowning. 

Manning,  Serjt.,  and  Collier  in  reply  : 
The  argument  of  the  Crown  that  the 
Queen  could  acquire  a  property  in  this 
vessel  by  the  wrongful  act  of  her  subject 
is  an  extraordinary  one,  and  opposed  to 
the  best  known  maxim  of  the  law  of  Eng- 
land, that  the  king  can  do  no  wrong.  A 
wrongful  act  done  in  the  name  of  the 
Queen  does  not  enure  for  her  benefit,  but 
is  the  wrongful  act  of  the  individual.  The 
provisions  of  the  Portupniese  treaties  did 
not  expire  as  regards  Brazil  in  March, 
18:i0,  as  appears  from  8  &  9  Vict.  c.  122., 
which  recites  that  the  treaty  of  1827, 
which  incorporated  them,  was  still  in 
force.  The  capture  of  the  Echo  was 
illegal;  she  was  not  taken  by  the  Wasp 
but  by  the  Felicidade  ;  the  Felicidade  had 
no  instructions  on  board  ;  and  the  capture 
was  not  effected  by  an  officer  of  the  rank 
of  lieutenant,  as  required  by  the  treaty. 
This  country  has  never  exercised  jurisdic- 
tion over  a  foreigner  brought  here  by  an 
unlawful  act  without  his  consent ;  in  none 
of  the  cases  mentioned  in  Bex  v.  Depardo 
did  it  appear  that  the  offender  was 
illegally  taken  on  board.  The  prisoners 
being  in  xmlawful  custody,  and  there  being 
no  finding  by  the  jury  that  any  excess  of 
violence  was  used,  they  are  entitled  to  an 
acquittal,  unless  the  prosecutor  shews 
that  a  person,  in  unlawful  custody,  killing 
his  gaoler,  under  any  circumstances  what- 
ever, is  guilty  of  murder;  and  that  is  not 
the  case.  (Bex  v.  Thomp8on,{a)  and  Bex  v. 
Cwra/n.)  (h) 


Second  Aboument. 

The  Judges  having  expressed  a  wish 
to  hear  the  case  argnea  by  oivilians, 
met  at  Serjeant's  Inn  on  December  8, 
1845.  They  were  all  present  except 
Coleridge,  J.,  and  CreasweU,  J.  ITie  Queen* s 
Advocate  (Sir  John  Dodson)  and  Dr.  FhUU- 
more,  for  the  Crown  ;  Dr.  Addame,  for  the 


(a)  1  Moo.  C.C.  80. 
(6)  1  Moo.  C.C.  132. 


prisoners  Biheiro,  Francisco,  Ma^'tvnez, 
Joaquim.  Dr.  Harding{a)  for  Majavel, 
Serva,  and  Alvea. 

Addams  :  The  foundation  of  the  con- 
viction is  ihe  assumption  in  the  concluding 
paragraph  of  the  case,  that  the  Felicidade 
was  in  the  lawful  custody  of  Her  Majesty's 
officers,  that  all  on  board  that  vessel  were 
within  Her  Majesty's  Admiralty  jurisdic- 
tion. As  the  learned  Baron  put  the  case 
to  the  jury,  the  prisoners  are  charged  with 
**  a  conspiracy  *  to  slay  all  the  English  on 
board,  and  run  away  with  the  vessel.  If 
the  capture  was  legal,  perhaps  this  ruling 
was  correct;  if  not,  it  was  no  plot  or 
conspiracy  to  commit  murder  or  piracy, 
but  merely  a  plan  to  regain  their  liberty. 
The  whole  question  then  is  this  :  was  this 
a  lawful  seizure,  and  were  these  men  in 
lawful  custody  ?  If  not  there  is  no  corpus 
delicti.  Secondly,  even  if  there  was  a 
killing,  for  which  they  would  be  guilty  of 
murder  according  to  the  laws  of  this 
country,  still  they  have  been  tried  in  foro 
710 n.  competenti,  for  they  are  not  amenable 
to  the  laws  of  this  country,  and  on  no  prin- 
ciple of  international  law  can  this  convic- 
tion be  sustained.  Different  considerations 
apply  to  the  two  vessels.  As  to  the  Felici- 
dade, she  was  a  Brazilian  schooner  ;  if  her 
detention  was  lawful,  it  must  have  been  so 
under  the  convention  between  this  country 
and  Brazil,  and  the  sbat.  7  <!b  8  Geo,  4. 
c.  74.  founded  upon  that  convention.  The 
act  says  in  effect ;  '*  During  the  continu- 
ance of  the  slave  trade,  it  shall  be  carried 
on  in  such  and  such  a  manner;  and  if 
carried  on  otherwise,  it  shall  be  attended 
wilh  such  and  such  results ;  and  from  and 
after  a  certain  period  it  shall  not  be  carried 
on  at  all ;  and  if  it  be  carried  on,  it  shall 
be  deemed  and  treated  as  piracy."  If 
they  become  pirates,  jure  gentium^  by  the 
effect  of  this  Act  and  convention,  they 
have  no  case.  I  say,  however,  that  under 
this  Act  and  convention  they  were  not 
pirates  at  all,  still  less  pirates jWe  ^eri^ium. 
The  question  of  piracy  was  fully  considered 
in  the  case  of  the  Loui8.{h) 

Sir  /.  Dodson:  There  was  no  treaty 
there. 

Dr.  Addams :  Yes,  I  find  it  bo  stated  in 
the  report,  p.  260. 

Pollock,  C.B.:  No,  the  treaty  referred 
to  was  altogether  prospeotiye. 

Pabks,  B.  :  And  it  did  not  make  the 
trade  piracy. 

Aldekson,  B.  :  But  only  that  in  each 
country  there  was  a  municipal  law  making 
the  slave  trade  unlawful. 

Dr.  Addamhs:  Suppose  this  act  and 
convention  could  mate  it  piracy,  woald  it 
be  piracy  jure  gentium  ? 


(a)  Afterwards  Queen's  Advocate. 
(6)  3  Dod.  210. 
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WhecUon,  in  his  Elements  of  Interna- 
tional lAw,{a)  says : — 

**  The  jadicial  power  of  every  state  extends  to 
the  punishment  of  certaiii  offeno(*9  against  the 
law  of  nations,  among  which  w  piracy.     Piracy 
is  defined  hy  text  writers  to  be  the  offence  oJP 
depredating  on  the  seas,  without  being  authorised 
by  any  sovereign   state,  or  with  commissions 
from  ditTerent  sovereigos  at  war  with  each  other. 
The  officers  and  crew  of  an  armed  vessel,  com- 
missioned against  one  nation,  and  depredating 
upon  another,  are  not  liable  to  be  treated  as 
pirates  in  thus  exceeding  their  authority.    The 
state  by  whom  the  commission  is  granted,  being 
responsible  to  other  nations  for  what  is  done  by 
its  commissioned  cruisers,  has  the    exclusive 
jnrisdictinn  to  try  and  punish  all  offences  com- 
mitted under  colour  of  its  authority."    "  Pirates 
being  the  common  enemy  of  all  mankind,  and 
all  nations  having  an  equal  interest  in  their 
apprehension    and    punishment,  they   may  be 
lawfully  captured  on    the  high  seas,  by  the 
armed  vessels    of  any    particular    state,    and 
brought  within  its  territorial   jurisdiction  for 
trial  in  its  tribunals.    This  proposition,  how- 
ever, must  be  confined  to  piracy  as  defined  by 
the  law  of  nations,  and  cannot  be  extended  to 
offences  which  are  made  piracy  bj  municipal 
legislation.     Piracy  under  the  law  of  nations 
may  be  tried  and  punished  in  the  Courts  of 
Justice  of    any  nation,  by  whomsoever    and 
wheresoever  committed ;  but  piracy  created  by 
municipal  statute  can  only  be  tried  by  that 
state  within  whose  territorial  jurisdiction,  and 
on  board  of   whose  vessel,  the    offence  thus 
created  was  committed.    Thus,  the  crimes  of 
murder  and  robbery  committed  by  foreigners, 
on  board  of  a  foreign  vessel  on  the  high  seas, 
are  not  justifiable  m  the  tribunals  of  another 
country  than  that  to  which  the  ve8>el  belongs; 
but  if  committed  on  board  of  a  vetisel  not  at  the 
time  belonging,  in  fact  as  well  as  right,  to  any 
foreign  power  or  its  subjects,  but  in  possession 
of  a  crew  acting  in  defiance  of  all  law,  and 
acknowledging  obedience  to  no  flag  whatever, 
these  crimes  may  be  punished  as  piracy  under 
the  law  of  nations,  in  the  Courts  of  any  nation 
having  custody  of  the  offenders." 

If,  then,  this  act  be  piracy,  it  is  clearly 
not  BO  jure  gentium,  nor  punishable  as 
such.  It  could  only  be  cognizable  by 
that  state  in  whose  territory  or  on  board 
whose  ship  the  offence  was  committed. 
Bat  farther,  they  are  not  pirates  at  all. 
Can  a  mere  convention,  declaring  that 
so  and  so  shall  be  deemed  and  treated 
as  piracy,  make  those  who  commit  the 
acts  in  qnostion  ipso  facto  pirates,  with- 
out any  mimicipal  law  in  confirmation 
of  such  conyentionP  The  period  firom 
which  the  acts  in  question  were  to  be 
treated  as  piracy  expired  in  1830.  Haye 
any  parties  since  that  ever  been  dealt 
with  as  pirates  in  point  of  factP  The 
stipulation  has  been  waived  by  mutual 
consent.    The  FeUcidade  was  sent  in  by 

(a)  p.  162-4. 


Captain  Usher  to  be  dealt  with  under  the 
Mixed  Commission,  not  as  being  engaged 
in  piracy. 

[Counsel  proceeded  to  deal  with  the 
question  of  the  le^lity  of  the  seizure 
under  the  conyention  and  the  statutes 
7&S  Geo.4.  c.  74.  and  5  Geo.  4.  c.  113., 
contending  that  certain  conditions  were 
made  precedent  to  a  lawful  capture  or 
detention,  and  that  those  conditions  had 
not  been  complied  with.]  In  the  case  of 
the  FeUcidade  the  search  was  lawful — the 
detention  unlawful.  In  the  case  of  the 
Echo,  the  search  was  unlawful — the  deten- 
tion {per  se)  lawfal.  According  to  the 
treaty,  the  vessel  making  the  search  must 
have  proper  instructions  on  board,  and 
the  officer  making  the  search  must  adhere 
to  them.  The  instructions  could  not 
au^^^horize  the  detention  of  a  vessel  not 
havine  slaves  on  board.  The  proper  in- 
structions are  annexed  to  the  l^eaty,  and 
are  declared  to  be  an  integral  part  thereof. 
If  the  Wasp  had  them  on  board,  she 
violated  them. 

Parke,  B.  :  Either  no  instructions  were 
in  evidence,  or  wrong  instructions.  Take 
it  either  way. 

Aldebson,  B.  :  If  the  instructions  were 
improper,  it  becomes  the  act  of  the 
Snglish  government.  If  the  instructions 
were  correct,  and  did  not  authorize  the 
capture,  it  would  be  the  act  of  the 
captain. 

Addams :  Bnt  if  it  were  the  act  of  the 
the  government,  although  that  might  be 
a  defence  for  the  captain(a),  it  would  give 
no  Jurisdiction  as  against  the  Brazilians. 

Pabxb,  B.  :  Suppose  that  Captain  Usher 
had  seized  the  Feliddade  without  instruc- 
tions from  the  Admiralty,  or  contrary  to 
instructions,  and,  instead  of  committius 
a  murder,  one  Brazilian  on  board  had 
picked  another's  pocket,  would  the  Admi- 
ralty have  jurisdiction  over  the  offender  P 
If  Captain  usher  had  seized  the  FeUcidade 
by  instructions  ftom  the  Admiralty,  would 
that  give  the  Admiralty  jurisdiction  to 
try  a  Brazilian  for  a  larceny  committed 
on  board  after  the  captare  P  The  question 
is,  had  the  Admiralty  jurisdiction  over 
the  deck  of  the  FeUcidade  ? 

Addams  proceeded  to  argue  that  the 
capture  of  the  Echo  was  illegal.  The 
search  was  made  by  a  midshipman  in  a 
jolly  boat ;  it  does  not  appear  that  it  waa 
the  jolly  boat  of  the  Wasp;  even  so,  it 
would  make  no  difference.  It  had  become 
pro  tanto  a  part  of  the  FeUddade,  which 
was  52  hours  absent  from  the  Wasp, 
He  cited  the  following  cases  to  show  that 
the  FeUcidade  could  not  be  considered  as 
a  tender  or  boat  of  the  Wasp ;  the  Melo^ 


(a)  See  Burcm  v.  Denman,  below,  p.  526. 
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inane^(a)  the  Zephyrinaf{h)  and  Donna  Bar- 
hara^ic) 

Alderson,  B.  :  Does  either  of  those  cases 
contain  a  definition  of  the  word  *  *  ten- 
der ?  *\d) 

Addams ;  A  *'  tender  "  must  be  attached 
to  the  capturing  vessel  by  public  authority. 
Captain  Vsher  could  not  make  any  vessel 
he  chose  a  lawful  tender.  The  visitation 
then  being  unlawful,  a  lawful  detention 
cannot  be  grafted  on  an  unlawful  visita- 
tion and  search.  The  act  of  the  prisoners 
was  therefore  not  a  plot  to  commit  a 
criminal  act,  but  a  plan  to  regain  iheir 
liberty,  which  was  justifiable  by  the  law 
of  nature  and  nations. 

No  unnecessary  violence  having  been 
found,  the  Court  will  not  presume  it, 
against  the  evidence  and  against  the  pro- 
babilities of  the  case.  There  is  no  doubt 
that  a  person  is  justifiable  in  resisting  an 
unlawful  arrest ;  and  at  one  time  that 
doctrine  was  carried  so  far,  that  a  third 
person,  who  officiously  interfered  and 
killed  the  officer  who  was  about  to  make 
an  illegal  arrest,  was  held  guilty  of  man- 
slaughter only,(e)     It  is   said,    however, 

(a)  5  C.  Rob.  41. 

(6)  2  Hag.  Adm.  317,  which  was  distinguished 
from  the  case  of  the  Melomane  by  the  fact  of  the 
connection  between  the  tender  and  the  Sybilla 
(the  ship  to  which  the  tender  was  attached) 
beiu^  established  by  the  authority  of  the 
Admiralty. 

(c)  Ibid.  366,  where  it  was  held  that  a  capture 
by  a  boat,  the  crew  of  which  was  borne  on  the 
books  of  a  Kio^s  ship,  and  commanded  by  an 
officer  of  the  proper  de^rree  of  rank,  but  which 
actually  put  off  from  an  anauthorized  tender, 
and  at  a  distance  of  1,500  miles  from  the  King's 
ship,  could  not  be  deemed  a  capture  by  the 
Kinff*s  ship. 

(J)  Sir  C.  Robinson,  speaking  of  captures  by 
boats  sent  from  Kings*  ships,  says,  **  I  think  the 
detachment  of  boats  and  officers,  mentioned  in 
the  proclamation,  must  be  understood  with  some 
limitation;  and  I  can  suggest  no  other  than 
such  a  practical  dependence  on  the  orders  of 
the  oommaDder,  to  be  executed  within  the 
sphere  of  his  personal  superintendence  and 
direction,  as  will  substantially  connect  bim  witt 
the  responsibility  attached  to  the  capture. 
{D<nma  Babara,  %  Hag.  Adm.  376  ;  Notes  in 
Cox). 

(e)  Reg,  v  Tooley,  2  Ld.  Raym.,  1296.  See 
the  statement  (reprinted  in  Stephen's  Dig.  Cr. 
L.  372)  by  Blackburn  J.  of  the  grounds  on 
which  the  judges,  Blackburn  and  Mellor  J.  J., 
refused  to  resenre  a  ease  on  the  trial  of  Allen, 
Larkin  and  O'Brien  for  the  murder  of  Police 
Constable  Brett  at  the  Manchester  Special  Com- 
mifsion  1867 ;  also  the  statement  submitted  by 
the  pcisooert'  ooansel  iHiere  the  fdUowmg  addi- 
tional authorities  are  cited  t — Ferren*  Case, 
Cro.  Car.,  371;  Bofkin  Hmggefs  C^ase,  Kel. 
59 ;  Reg,  v,  Mcuegriage,  ib.  136  ;  Reg,  v.  0$mer, 
5  Bast,  304 ;  Reg  v.  Fkelpe,  C.  aad  M.,  180; 


that  that  case  rests  only  upon  the  opinion 
of  seven  judges  against  five,  and  is  not 
now  law.  The  decision,  however,  in 
Adey's  case  { 1  Leach,  206,  and  1  Buss,  on 
Crimes  (last  edition),  63o)  is  said  to 
have  been  to  the  same  effect ;  and  these 
cases  are  cited  as  showing  how  strongly 
the  law  inclines  in  favour  of  the  right  to 
resist  an  illegal  arrest. 

Further,  whatever  may  have  been  the 
nature  of  the  act,  the  Court  at  £xeter  had 
no  jurisdiction.  The  detention  was  un- 
lawful, and  therefore  there  was  no  conver- 
sion of  the  proj>erty,  either  actual  or 
incipient.  The  language  of  the  Admiralty 
Court  is,  that  such  an  act  was  done 

**  on  the  high  seas  and  within  the  jurisdiction  of 
the  ili^h  Court  of  Admiralty." 

The  indictment  set  fonh  that  Mr.  Palmer 

was 

'*  within  the  peace  of  the  Queen," 

i.e.  that  he  was  a  British  subject,  and  that 
the  act  was  done 

**  against  the  peace  of  the  Queen." 

Was  it  so  ?  It  was  done  on  board  a  Brazi- 
lian vessel. 

Alderson,  B.  :  The  question  is,  had  she 
become  British  by  the  seizure  ? 

Dr.  Addams :  Kent  (1  Com.  4th  ed.  p.  26) 
says: 

"  Xo  nation  has  any  ri^t  of  jurisdiction  at  sea, 
except  it  be  over  the  persons  of  its  own  subjects, 
in  its  own  public  or  private  vessels." 

So  Wheaton  (Elements,  164). 

The  only  exception  to  this  rule  is  in  the 
case  of  pirates,  jure  gentium^  who  may  be 
tried  by  the  tribunals  of  any  and  every 
state. 

Pollock,  O.B.  :  The  only  question  is, 
was  the  nationality  changed  ? 

Alderson,  B.  :  The  only  reason  why  a 
pirate  is  triable  an}'where  is,  because  other- 
wise he  would  be  triable  nowhere.  He  has 
no  country. 

Lord  De>tcan,  L.C.J. :  Supposing  Mr. 
Palmer  had  seized  a  person  actually  en- 
gaged in  the  slave  trade,  without  in- 
structions from  the  British  gOTemment, 
for  the  purpose  of  taking  him  to  be  tried* 
either  at  Brazil  or  before  the  Court  of 
Mixed  Commission  at  Sierra  Leone,  and 
the  person  so  seized  had  resisted,  and  Mr. 
Palmer  had  thereupon  killed  him,  must 
he  not,  according  to  your  argument,  if 
tried,  have  been  found  guilty  of 
slaughter  P 

Addams :  Possibly  he  mig^t. 


Reg.v,  Wanur,  1  Moo.  C  C,  385;  Jby.  v. 
X^orif, Leigh  and  Cave, CO., 71;  1  Hale,P.C., 
465;  Post.,  C.  L.,  319 ;  9  Hawk,  P.  C,  c.  39, 
ss.  56,  57. 
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Aldbbsoit,  B.,  referred  to  the  ease  of 
Turner  v.  CaTew,{a)  where  it  was  held 
that  a  oaptnre  made  under  a  mistaken  im- 
pression that  letters  of  refusal  had  not 
been  recalled,  was  held  no  piracy,  because 
the  seizure  was  only 

"a  caption  in  order  to  an  adjudication,  and, 
thoQgfa  the  authority  was  deficient,  yet  it  was 
not  done  ammo  depradandi" 

H€irdi7ig{b)  for  Majavel,  Servo,  and 
Alves :  The  case  of  Maiavel  is  distinguish- 
able from  the  others,  because  he  was  the 
only  one  of  the  crew  of  the  Felicidade, 
but  the  general  propositions  I  shall  con- 
tend for  are:  1.  Neither  the  Queen's 
ships  nor  the  Queen's  officers  have  any 
general  ri^ht  to  search  foreijgn  vessels  on 
the  ocean  in  time  of  peace,  independently 
of  treaties,  for  the  sea  is  free  ana  common 
to  all.  2.  The  prisoners  were  not  pirates, 
jure  gentiiwt,  as  the  slave  trade  is  not  piracy 

C6  gentium,  nor  unlawful  at  all,  except 
^  treaty.  3.  The  prisoners  were  not 
pirates  under  the  treaty.  4.  They  were 
illegally  taken  and  detained  in  violation 
of  the  treaty.  5.  At  all  events,  they  were 
not  intra pacemt  or  subject  to  British  jnris- 
diction.  6.  If  they  are  subject  to  British 
jurisdiction,  the  alleged  crime  did  not 
amount  to  murder. 

£The  first  proposition  was  conceded. 
Lord  Denman  said  he  shonld  like  to  hear 
the  second  argued.] 

Mr.  Justice  Story,  in  giving  judgment 
in  the  Supreme  Court  of  the  United  States, 
in  the  case  of  the  United  States  v.  Smith,  (c) 
says: 

"  Whether  we  advert  to  writers  on  the  common 
law,  or  the  maritime  law,  or  the  law  of  naticms, 
we  shall  find  that  they  universally  treat  piracy 
as  an  offence  against  the  law  of  nations,  and 
that  its  true  definition  hy  that  law  is  robherj 
upon  the  sea." 

Aldebson,  B.  :  Piracy  is  robbery  of 
everybody,  not  any  robbery. 

Harding :  The  earliest  authority  is  the 
Digest  i{d) 

**  A  piratis  ant  latrooibus  capti  liberi  perma- 
nent." 

BloAkeUfM  (d)  says  the  crime  of  piracy  or 
robbery  and  depreoation  upon  the  nigh  seas 
is  an  offence  against  the  universal  Taw  of 
society ;  a  pirate  being,  according  to  Sir 
Bd,  Coke  (3  Inst.  118),  hostie  humani 
generis,  Oohe  (3  Inst.  p.  112),  says  that 
the  Stat.  28  Hen.  8.  o.  15.  did  nut 

**  alter  the  nature  of  the  offence  of  piracy,  or 
make  the  offence  felony,  but  leaveth  the  offence 


(a)   Beawe's  Lex  Mercatoria,    1,  363    and 
Vin.  Abr.  Piracy,  A.  8. 

(6)  Afterwards  Queen's  Advocate. 
(e)  5  W^heaton  Bep.  l^. 
Id)  Panlns,  Ub.  49,  tit.  15,  par.  19. 
(e)  4  BU.  Com.  71. 


as  it  was  before  this  Act,  vis.,  only  felony  hy 
the  civil  law,  but  giveth  a  means  of  trial  hy  the 
common  law,  and  inflicteth  such  pains  of  death, 
as  if  they  had  been  attainted  of  any  felony,  &c. 
done  upon  the  land.'* 

Piracy,  therefore,  is  an  offence  against 
the  law  of  nations.  Trading  in  slaves  is 
not ;  it  has  in  truth  nothing  in  common 
with  piracy.  Lord  StoweU,  in  the  Louis, ia) 
says: 

'*  The  very  statute  lately  passed,  which  makes  it 
a  transportable  offence  in  any  British  subject  to 
be  concerned  in  this  trade,  affords  a  decisive 
proof  that  it  was  not  liable  to  be  considered  as 
a  piracy  and  a  capital  offence,  as  it  would  be  in 
foreigners  as  well  as  British  subjects,  if  it  was  a 
piracy  at  all.  In  truth,  it  wants  some  of  the 
distinguishing  features  of  that  offence.  It  is  not 
the  act  of  freebooters,  enemies  of  the  human 
race,  renouncing  every  country,  and  ravaging 
every  country  in  its  coasts  and  vessels  indis- 
criminately, and  thereby  creating  an  universal 
terror  and  alarm  ;  hut  of  persons  confining  their 
transactions  (reprehensible  as  they  may  be)  to 
particular  conntnes,  without  exciting  the  slightest 
apprehension  in  others.  It  is  not  the  act  of 
persons  insulting  and  assaulting  coasts  and 
vessels  against  Uie  will  of  governments,  and 
the  course  of  their  laws,  but  of  persons  resorting 
thither  to  carry  on  a  traific  (as  it  is  there  most 
unfortunately  deemed),  not  only  recognised,  hut 
invited  by  the  institutions  and  administrations  of 
those  barbarous  communities, 

**  No  lawyer,  I  presume,  could  be  found  hardy 
enough  to  maintain  that  an  indictment  for 
piracy  could  he  supported  by  the  mere  evidence 
of  a  trading  in  slaves,  be  the  malignity  of  the 
practice  what  it  may  ;  it  is  not  that  of  piracy  in 
legal  consideration." 

In  Madrazo  v.  Wi^les,{h)  decided  in 
1820,  it  was  held  that  the  slave  trade  was 
not  contrary  to  the  law  of  nations ;  and, 
therefore,  a  foreigner  who  is  not  prohibited 
from  carrying  on  the  slave  trade  by  the 
laws  of  his  own  country,  may  in  a  British 
court  of  justice  recover  damages  sustained 
by  him  in  respect  of  the  wrongful  seizure 
by  a  British  subject  of  a  cargo  of  slaves 
on  board  of  a  ship  then  employed  by  him 
in  carrying  on  the  African  slave  trade. 

In  1825,  Marshall,  C.J.,  in  pronouncing 
judgment  in  the  case  of  the  Antelope 
(10  Wheaton,  120),  says : 

"  From  the  earliest  times  war  has  existed,  and 
war  confers  rights  in  which  all  have  acquiesced. 
Among  the  most  enlightened  natioas  of  an- 
tiquity, one.  of  these  was,  that  the  victor  might 
enslave  the  vanquished.  This,  which  was  the 
usage  of  all,  could  not  be  pronounced  repugnant 
to  the  law  of  nations,  which  is  certainly  to  be 
tried  by  the  test  of  general  usage.  That  which 
has  received  the  assent  of  all,  must  be  the  law 
of  all.  SlaveiT  then  has  its  origin  in  force; 
but  as  th^  world  has  agreed  that  it  is  a  legiti- 

(a)  2  Dod.  347. 
(6)  3  B.  &  Aid.  868. 
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mate  result  of  force,  the  state  of  things  which  is 
thus  produced  by  geaeral  consent  cannot  be 
pronounced  unlawful." 

Then  how^  does  the  case  stand  on  the  laws 
of  this  country  P  The  slave  trade  was  a 
lawful  trade  till  the  25th  March  1807, 
when  it  was  abolished  by  stat.  47  Oeo.  3. 
sess.  1,  c.  36.  Then  by  the  stat.  5  Geo.  4. 
c.  113.  it  is  declared  to  be  piracy.  But 
there  has  hitherto  been  no  one  instance  of 
a  Government  prosecution  for  the  offence 
created  by  this  statute  ever  since  it  was 
enacted,  (a) 

Third,  The  prisoners  cannot  be  treated 
as  pirates,  under  the  terms  of  the  treaties. 
In  the  case  of  The  Louis  (2  Dodson, 
236),  Lord  Stowell  held  that  one  country 
cannot,  in  order  to  enforce  its  own  laws, 
claim  the  exercise  of  rights  incompatible 
with  the  rights  of  foreigners ;  that  no 
Court  could  presume  the  existence  of  a 
modem  foreign  law  which  did  not  appear 
as  a  fact  in  evidence;  and  further,  that 
no  penal  law  of  any  state  can  bind  the 
conauct  of  its  subjects,  unless  it  is  con- 
Teyed  to  their  attention  in  a  way  which 
excludes  the  possibility  of  honest  igno- 
rance. In  Rex  V.  Bailey y(h)  an  indictment 
under  39  Geo.  3.  c.  39.  for  maliciously 
shooting,  the  fact  that  the  crime  was  com- 
mitted within  a  few  weeks  of  the  passing 
of  the  Act,  and  before  notice  could  have 
reached  the  prisoner,  was  held  by  the 
judges  good  g^'ound  for  recommending  a 
pardon.  It  is,  therefore,  quite  clear  that 
no  mere  clause  in  a  treaty  can  bind  the 
subjects  of  either  country  till  its  provisions 
have  received  the  sanction  and  confir- 
mation of  the  municipal  law  of  each  state 
respectively.(c) 

Further,  the  prisoners  were  not,  in  the 
words  of  the  treaty, 

*'  persons  concerned  in  the  carrying  on  of  the 
African  slave  trade  under  any  pretext  or  in  any 
manner  whatever:*' 

they  are  merely  mariners  employed  on 
board  the  ship,  and  there  is  no  evidence 
to  affect  them  with  notice  of  the  purport 
of  the  voyage.  The  English  law  (stat.  6. 
Oeo.  4.  0.  113.  B.  11),  makes  a  distinction 
in  favour  of  mariners.  The  statute  specifies 
three  classes  of  persons :  1 .  Any  person 
engaged    in    the  actual    traffic.    2.  Any 

(a)  But  see  Reg.  v.  Zulueia,  below,  p.  1102. 

(6)  Russ.  &Ry.  1. 

(c)  In  2  C.  &  K.  86  the  report  is :  — Aldbrson, 
B. :  How  can  a  subject  be  boand  without  a  law 
of  his  oira  state  ?  If  Brazil  made  the  receiving 
of  stolen  goods  piracy,  could  an  Englishman  be 
tried  for  that  as  piracy,  unless  the  legislature  of 
his  own  country  made  it  so  ?  Do  sovereigns, 
by  a  treaty,  do  more  than  agree  that  each  nation 
will  by  its  municipal  laws  do  all  that  is  necessary 
Ui  carry  the  treaty  into  effect  ? 


captain,  master,  mate,  surgeon,  or  super- 
cargo knowingly  engaged  on  board  any 
ship  concerned  in  the  traffic.  3.  Petty 
officers,  seamen,  marines,  or  servants 
similarly  circumstanced.  The  two  first 
classes  are  to  be  deemed  guilty  of  felony ; 
the  third  only  of  a  misdemeanor.  Such 
then  being  the  state  of  the  English  law  as 
affecting  British  subjects  in  1824,  can  it  be 
supposed  possible  that  in  1826  the  Govern- 
ment should  have  intended  to  make  any 
of  the  subjects  of  Brazil,  who  as  mariners 
embarked  on  board  a  slave  ship,  guilty  of 
piracy  P 

Pollock,  C.B.  :  Your  argument  is  that 
piracy  in  a  Brazilian  subject  must  be  the 
same  hs  the  English  law  deems  piracy  in 
a  British  subject. 

Parke,  B.  :  The  simple  question  is, 
Can  the  Felicidade  be  seized  P 

Alderson,  B.  :  If  the  seizure  was  legal, 
the  crew  would,  of  course,  be  taken  with 
the  vessel. 

Parke,  B.  :  It  would  not  be  contended 
on  behalf  of  the  Crown,  that  the  persons 
seized  under  this  treaty  could  be  pimished 
as  pirates  by  our  courts,  without  a  muni- 
cipal law  to  that  effect  P  The  Courts  here 
only  try  them  for  murder,  not  piracy. 
Therefore,  the  only  question  is,  was  the 
capture  legal  P 

Harding:  The  treaty  is  clear  and  posi- 
tive in  its  provision  that  no  vessel  is  to 
be  detained,  not  having  slaves  actually  on 
board. 

The  capture  of  the  Felicidade  was 
illegal  because  the  instructions  were  not 
observed,  or  the  right  instructions  were 
not  on  board.  The  capture  of  the  Echo  by 
the  Felicidade  was  also  illegal. 

In  the  8u8anna,{a)  Sir  W.  Scott  said: 

**  If  you  seize  a  neutral  vessel  for  the  purpose 
of  examination  and  search,  you  have  no  right  to 
employ  that  vessel  as  an  instrument  of  captur- 
ing other  vessels  before  adjudication." 

The  cases  of  the  Mehmane  and  the 
Donna  Barbara  (2  Haggard)  show  that  the 
Echo  was  captured  by  the  Felicidade 
and  not  by  the  Wasp,  for  the  jolly  boat 
must  be  considered  as  belonging  to  the 
Felicidade.  In  the  Donna  Barbara,  Sir  C. 
Robinson,  speaking  of  boats  sent  from  the 
king's  ships  to  make  captures,  says : 

"  1  think  the  detachment  of  boats  and  officers, 
mentioned  in  the  proclamation,  must  be  under- 
stood with  some  limitation ;  and  I  can  suggest 
no  other  than  such  a  practical  dependence  on 
the  orders  of  the  commander,  to  be  executed 
within  the  sphere  of  his  personal  superinten- 
dence and  direction,  as  will  substantially  connect 
him  with  the  responsibility  attached  to  the  ci^ 
tare." 

This,  therefore,  mm  not  anoh  a  capture 


(a)  6  C.  Bob.  48. 
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as  in  lawful  war  would  have  conHscated 
the  Echo  to  the  Wasp. 

Fifthly,  ujK)ii  an  iUegal  captoro  no  legal 
consequences  can  attach.  In  the  Mary^ia) 
Sir  W.  Scott  said  : 

"  That  a  capture  which  is  made  under  such  cir- 
comstanoes  as  to  he  illegal,  can  convey  no  right 
of  property  to  the  thing  captured/' 

Here  then,  the  capture  being  illegal,  no 
property  passed  to  the  captor,  the  vessel 
remained  Brazilian.  But  a  mere  capture, 
eyen  though  legal,  works  no  conversion  of 
the  property  in  the  captured  vessel  without 
a  sentence  of  condemnation  pronounced 
by  a  competent  Court,  decreeing  the  cap- 
ture to  nave  been  rightly  made.  (The 
Flad-Oyen.ib)  the  Heiirick  and  M<iria,{c) 
Boae  V.  HvMely,{d)  Craufurd  v.  Hunter,{e)) 

The  capture  then  being  originally 
ille^l,  and  no  sentence  of  condemnation 
havmg  been  pronounced,  the  vessel  re- 
mained Brazilian  to  all  intents  and  pur- 
poses. 

The  next  question  is  whether,  though 
the  capture  did  not  pass  the  property,  there 
was  not  such  a  possession  at  least  as  to 
bring  the  persons  on  board  within  the 
jurisdiction  of  the  British  Courts ;  and 
upon  this  point,  being  one  primoa  vmpreS' 
itonisy  it  is  important  to  remember  the 
diversities  in  criminal  co<les,  procedure, 
and  evidence. 

Story  (Conflict  of  Laws,  8. 539)  says : 

"  Considered  In  an  international  point  of  view, 
jurisdiction,  to  1)e  rightfully  exercised,  most  he 
founded  either  upon  the  person  being  within  the 
territory,  or  the  thing  bemg  within  the  territory ; 
for  otherwise  there  can  he  no  sovereignty  exerted 
upon  the  known  maxim,  '  Extra  terriioriumjus 
dicenti  impune  nan  paretur"  Bnllenois  puts 
this  among  his  general  principltf  s,  *  The  laws  of 
a  severely  rightfully  extend  over  persons  who 
are  domiciled  within  his  territory,  and  over 
property  which  is  there  situate.'  Vattel  (/)  lays 
down  the  true  doctrine  in  clear  terms,  '  The 
sovereignty  (says  he)  united  to  the  domain, 
eAtablisbes  the  jurisdiction  of  the  nation  in  its 
territories,  or  the  country  which  belongs  to  it. 
It  is  its  province,  or  that  of  its  sovereign,  to 
exerci^  justice  in  all  places  under  its  jurisdic- 
tion, to  take  cognisance  of  the  crimes  committed, 
and  the  differences  that  arise  in  the  country.'  " 

The  vessels  of  a  country  are  part  of  its 
territorr  for  the  purpose  of  its  jurisdic- 
tion. The  transaction  having  taken  place 
on  board  a  Brazilian  vessel,  what  is  there 
to  show  that  Brazil  ever  parted  with  her 
iuiisdiction ;  and,  if  not,  how  can  Great 
Britain  have  acquired  itP  How  do  you 
show  affirmatively  that  the  persons    on 


(a)  5  C.  Rob.  206. 

(6)  1  C.  Rob.  189. 

(c)  4  C.  Rob.  55. 

(rf)  4  Cranch's  American  Law  Rep.  279. 

(e)  8  T.  li.  13. 

(/)   Bk.  2.  c  7,  88.  84,  85. 

76728. 


board  were  subjects  of  the  Queen  of  Eng- 
land P  Calvin^s  case  (7  Rep.  9)  is  a  distinct 
authority  for  saying  that  before  any  person 
can  become  a  subject  of  the  Queen,  he 
must  own  allegiance  to  her ;  and  that  the 
ligearUia  localiSf  or  that  which  is  due  from 
a  foreigner  who  comes  into  this  country, 
is,  '*vnfima  et  minima  et  maximh  incerta ; " 
and  no  indictment  cau  be  preferred  in  this 
country  against  a  person  who  is  not  a 
subject,  or  for  an  injury  done  to  a  person 
who  is  not  a  subject ;  for  the  two  aver- 
ments, ''against  the  peace  of  the  Queen," 
and  '*  in  the  peace  of  the  Queen,**  respec- 
tively impoi*t  that  the  prisoner  and  the 
party  injured  are  British  subjects.  Rex  v. 
Sav)yer.(a) 

Alderson,  B.  :  What  do  you  sajr  to  the 
case  of  a  prisoner  at  war  brought  mto  this 
country  P 

Harding :  That  case  stands  on  a  differ- 
ent footing ;  because  by  the  laws  of  war 
his  life  is  forfeited  to  the  victor.  It  could 
only  have  applied  to  the  present  case  if 
these  Brazilian  subjects  had  been  pirates, 
whom  it  would  have  been  lawful  to  put  to 
death ;  whereas,  on  the  contrary,  there  is 
no  trace  of  any  authority  for  using  the 
least  degree  of  violence  towards  them. 

Aldebson,  B.  :  Suppose  a  Frenchman, 
having  been  brought  nere  by  force,  should 
commit  murder,  would  he  not  be  triable 
by  the  courts  of  this  country  P 

Fabke,  B.  :  Would  he  not  be  entitled  to 
the  protection  of  our  laws  P  and  if  entitled 
to  the  protection  of  the  British  law,  would 
he  not  be  subject  to  the  jurisdiction  of  the 
British  courts  P 

Harding :  I  apprehend  not ;  but  the  case 
has  never  arisen.(6)  I  submit  that,  even 
to  found  a  local  allegiance,  the  foreigner 
must  come  voluntarily  into  the  country ; 
and  that  he  cannot  be  made  subject  to  its 
laws  by  being  forcibly  brought  into  its 
territory.  Therefore,  I  say  that  the  only 
allegiance  due  from  the  persons  on  board 
the  FeUcidade  was  an  allegiance  to  the 
crown  of  Brazil,  and  that  the  offence 
charged  in  this  indictment  was  not  com- 
mitt^  "against  the  peace  of  the  Qaeen.** 

Lastly,  even  if  the  prisoners  could  be 
considered  to  have  been  within  the  pefice 
of  the  Queen  at  the  time  of  commit- 
ting the  offence,  it  does  not  amount  to 
murder.  They  had  a  right  to  regain  their 
freedom  by  any  and  every  means  that  the 
circumstances  of  the  case  rendered  neces- 
sary. (Foster's  C.  L.,  o.  8,  s.  9.) 

The  Queet^*s  Advocate  (Sir  /.  Bodson) 
for  the  Admiralty:  Both  vessels,  the 
FeUcidade  and  Echo,  were  lawfully  cap- 
tured and  in  the  lawful  custody  of  the 
Queen's  officers  at  the  time    when    the 


(a)  Ru88.  &  Ry.  294. 

\b)  See  Rex  v.  Suttlery  Dears  &  B.  C.C.  525. 
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offence  was  committed.  The  main  question 
relates  to  the  legality  of  the  capture  of  the 
Felicidade — 1 .  The  capture  was  legal  under 
the  1st  and  2nd  articles  of  the  treaty 
of  November  1826.  The  treaties  are  not 
to  be  construed  in  the  manner  contended 
for  on  the  other  side.  The  fact  of  there 
being  no  slaves  found  on  board  the  Felici" 
dade  is  immaterial. 

Counsel  proceeded  to  argue  that  the 
treaty  of  1826  made  it  piracy  to  be  con- 
cerned in  any  way  in  the  slave  trade  after 
three  years  from  its  ratification,  and  that 
after  that  period,  the  provisions  of  the 
incorporated  treaties  and  conventions  with 
Portugal  ceased  to  apply.  But  it  need  not 
be  contended  that  the  British  Crown  had  a 
right  to  deal  with  the  prisoners  as  pirates, 
but  merely  to  seize  them  and  detain  them 
with  a  view  to  their  punishment  by  the 
Brazilian  authorities  ;  and  in  this  view  of 
the  case  it  becomes  immaterial  whether 
they  were  Brazilian  subjects  or  no.  The 
treaty  gave  us  authority  to  capture  them, 
and  therefore  when  taken  they  are  pro 
tempore  in  lawful  custody. 

Parke,  B.  :  The  third  article  of  the 
Brazilian  treaty  says,  that  all  the  matters 
and  things  contained  in  the  Portuguese 
treaties  shall  be  applied,  mutatis  mutandis,  I 
to  the  contracting  parties  and  their  sub-  [ 
jects,  and  you  contend  that  those  terms 
can  only  apply  during  the  three  years. 

Pollock,  C.B.  :  The  slave  trade  is  to  be 
legal  for  three  years,  and  during  those 
years,  no  doubt,  the  provisions  of  the 
Portuguese  treaties  apply ;  but  those  trea- 
ties also  contain  a  number  of  provisions 
applicable  only  to  an  illegal  traffic  in 
slaves;  and  those  provisions  could  only 
begin  to  be  applicable  at  the  expiration  of 
the  three  years ;  but  if  your  arKument  be 
correct,  that  at  the  end  of  the  three  years 
the  traffic  was  not  only  illegal  but  piracy  in 
all  who  were  in  any  way  engaged  in  it, 
then  those  clauses  could  never  be  applic- 
able at  all.  It  is  observable  that  the  third 
article  is  not  in  terms  limited  to  the  three 
years,  as  the  second  is. 

Sir  /.  Dodson :  Even  if  the  treaties  be 
held  open  to  a  different  construction,  the 
capture  must  be  deemed  legal  under  the 
additional  article  to  the  convention  with 
Portugal  (March  15, 1823),  which  autho- 
rises detention  where  there  is  clear  and 
undeniable  proof  of  slaves  having  been 
put  on  board  during  the  voyage. 

Here  Captain  Usher  had  reasonable 
ground  of  suspicion,  and  was  therefore 
justified  in  taking  the  yessel  into  port  for 
acyudication.  The  capture  would  not 
have  been  illegal  even  though  the  Court 
should  afterwards  decide  that  the  vessel 
was  to  be  liberated.  It  might  have  been 
irregular,  but  that  would  not  have  autho- 
rised the  crew  in  resisting  it  by  foroe. 


Their  proper  remedy  would  have  been  by 
proceeding  under  the  6th  Article  of  the 
convention  of  1817,  which  provides  that 
the  party  liberated  on  adjudication  shall 
have  damages  awarded  them  by  the  Court 
before  which  the  case  is  tjried. 

Pahke,  B.  :  Where  was  the  "clear  and 
undeniable  proof"  that  slaves  had  been 
put  on  board  the  Fdicidade  in  that  voyage  P 
Sir  J".  Dodson:  The  facts  of  the  case 
warrant  such  a  conclusion.  It  was  the 
practice  of  being  colourably  without  slaves 
on  board  when  actually  visited  that  led  to 
the  additional  Article  of  1823 ;  but  after 
the  total  abolition  of  the  slave  trade,  the 
treaty  applied  to  all  vessels  equijjped  for 
it.  The  fact  of  a  vessel  being  equipped  as 
a  slaver  seems  thenceforward  to  have  been 
held  prima  facie  evidence  of  her  having 
had  slaves  on  board,  and,  therefore,  to 
warrant  a  British  officer  in  capturiuj^  and 
taking  her  in  for  adjudication.  This  ap- 
pears from  the  judgment  of  the  Courts  of 
Mixed  Commission  at  Sierra  Leone  and  Bio. 
The  cases,  though  not  regularly  reported, 
are  certified  by  the  Judges  themselves, 
and  printed  in  the  slave  trade  papers  laid 
before  Parliament.  In  the  papers  for 
1839  and  1840,  there  is  the  case  of  the 
Entreprenhador  before  the  Mixed  Commis- 
sion Court  in  Brazil,  where  a  vessel  was 
condemned  under  the  treaty  for  having 
been  equipped  for  the  slave  trade,  on  the 
ground  that  she  had  no  right  to  go  on  any 
voyage  for  the  purpose  of  dealing  in  slaves, 
and  the  equipment  was  held  primAfaGie 
evidence  of  an  intention  to  do  an  illegal 
act.  In  this  case  the  condemnation,  it  is 
trne,  was  adjudged  by  the  British  com- 
missioner alone ;  but  there  is  also  the  case 
of  the  Maria  Charlotta,  which  was  cap- 
tured and  carried  into  Rio ;  it  was  equip- 
ped for  the  slave  trade  but  had  no  slaves 
on  board ;  the  Brazilian  government  con- 
sented that  the  case  should  go  before  the 
Court. 

Lord  Denman,  L.O.J. :  We  are  going  a 
great  way  in  receiving  these  cases  at  all. 
The  conduct  of  the  government  can  hardly 
be  cited  as  an  authority ;  but  if  its  con- 
sent was  given,  that  would  tend  to  show 
that  the  Courts  did  not  feel  themselves 
authorised  to  condemn  without  it. 

Sir  /.  Dodson :  The  Esperamaa,  equipped 
for  the  slave  trade,  but  with  no  slaves  on 
board,  was  captured  by  the  same  Captain 
Ushei*  who  captured  the  FeUcidade;  she 
was  taken  to  Bio  and  there  condemned. 
These  cases  show,  at  all  events,  what  con- 
struction the  Courts  of  Mixed  Commission 
are  in  the  habit  of  putting  upon  the 
treaty.  And  in  the  case  of  the  Fortima^ia) 
Sir  W.  SeoU  held— 
"  that  if  a  vessel  belongbg  to  a  state,  the  laws 


(a)  1  Dod.  86, 
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of  which  had  declared  Blaverj  to  be  abolished, 
were  taken  under  sach  circumstances  as  to  leave 
no  doabt  of  its  having  been  engaged  in  the 
slave  trade,  it  wonld  be  liable  to  a  sentence  of 
condemnation/' 

and  he  held — 

**  that  in  such  a  case  it  was  incumbent  on  the 
parties  captured  to  show  that  they  belonged  to  a 
country  where  the  slave  trade  was  tolerated  and 
protected  by  the  municipal  laws/' 

citing  the  decision  of  Sir  W,  OrcMi  in 
the  Amedie,{a)  So  also  in  the  I)i(ma,(h) 
Kent  (Oomm.  Part  L  s.  9,  note  o.)  says : 

*<  The  doctrine  in  the  case  of  the  Antelope 
(10  Wheaton,  66.)  and  in  the  English  cases 
therein  referred  to,  is  that  a  right  of  bringing  in 
for  adjudication,  in  time  of  peace,  foreign  vessels 
engaged  in  the  slave  trade,  and  captured  on  the 
high  seas  fbr  that  cause,  did  not  exist,  and 
vessels  so  captured  would  be  restored,  unless 
the  trade  was  also  unlawful,  and  prohibited  by 
the  country  to  which  the  vessel  belonged }  and 
if  a  daim  be  put  in  for  Africans,  as  slaves  and 
property,  the  onus  probandi  is  Uirown  upon  the 
claimant  to  make  specific  proof  of  the  individual 
proprietary  interest,  according  to  the  laws  of 
the  country  to  which  the  vessel  belongs.'* 

Here,  then,  primdfaoie  the  slave  trade 
is  illegal,  and  the  burden  of  proving  the 
contntty  is  thrown  on  the  Brazilians.  If 
the  Emperor  of  Brazil  enters  into  a  treaty 
with  Great  Britain,  declaring  the  slave 
trade  to  be  piracy,  it  must  l^  presumed 
that  there  is  a  law  in  Brazil  prohibiting 
it,  until  the  contrary  be  shown.  And  the 
provisions  of  that  law  must  be  taken  to  be 
co-extensive  with  the  language  of  the 
treaty,  by  which  the  slave  tn^e  in  any 
and  every  shape  is  clearly  abolished.  The 
argument  drawn  from  the  distinctdons  in 
the  English  law  (stat.  5  Qeo.  4,  c.  13.)  can- 
not  be  deemed  of  any  weight.  The  treaty 
is  express  and  precise;  no  such  distinc- 
tions appear  in  it. 

But  even  if  the  construction  put 
upon  the  treaties  on  the  othe^  side  be 
correct,  the  canture  was  still  legal ;  at  all 
events,  so  far  legal  as  to  deprive  the  cap- 
tured of  any  right  to  retake  their  vessel 
by  force.  It  has  been  argued  that  in  all 
such  cases  there  is  a  right  of  resistance 
and  recapture,  so  that  if  English  officers 
take  vessels  under  circumstances  not  suf- 
ficient to  warrant  their  condemnation,  the 
crews  of  those  vessels  have  a  right  to  rise 
upon  their  captors  and  retake  the  ships  by 
force  and  every  means  which  may  be  neces- 
sary to  effect  their  object.  But  this  is  not 
so.  Whenever  a  right  exists  of  detention 
for  the  purpose  of  inquiry  and  adjudica- 
tion, the  vessel  detained  is  bound  to  sub- 
mit peaceably  to  such  inquiry  and  abide 


(a)  I  Dod.  84n. 
(6)  1  Dod.  1)5. 


by  the  result.  This  is  the  case  with 
neutrals  taken  in  time  of  war.  In  the 
Dispatch(a)  Sir  W.  8coU  held  that  it  is  the 
duty  of  neutrals,  when  detained  for  the 
purpose  of  further  inquiry  into  the  real 
character  of  the  vessel  and  cargo,  to  take 
care  that  they  do  not  put  themselves  in 
the  condition  of  enemies,  by  resorting  to 
such  conduct  as  can  be  justified  only  by 
the  character  of  enemies.  It  is  the  law 
and  not  the  force  of  parties  that  must  be 
looked  to  as  the  redresser  of  wrongs  that 
may  have  been  done  by  the  one  to  the 
other.  On  this  principle  he  held  that  the 
forcible  rescue  of  a  neutral  ship  from  the 
hands  of  a  lawful  cruiser  was  good  ground 
of  condemnation.  The  present  case  is 
very  analogous  to  that  of  a  neutral  cap- 
tured in  time  of  war.  The  treaty  autho- 
rises us  to  visit  and  search,  and  so  far 
places  us  in  the  same  position  with  re- 
spect to  Brazilian  vessels  in  time  of  peace 
which  belli^rents  hold  with  respect  to 
neutrals  in  time  of  war. 

Parks,  B.  :  The  question  is,  whether 
that  is  exactly  so:  whether  the  treaty 
does  authorise  any  visitation  or  search 
other  than  such  an  one  as  is  in  strict  con- 
formity witii  the  provisions  of  the  treaty  P 

Sir  J*.  Dodton :  A  visitation  and  search 
may  be  irregular :  but  it  does  not  there- 
fore follow  that  it  is  bad  to  all  intents  and 
purposes;  and  that  the  captor  is  to  be 
considered  a  trespasser  so  far  as  to  justify 
the  captured  in  rising  upon  him  and  re- 
taking their  vessel  by  force.  The  mere 
fact  of  the  captain's  exceeding  his  instruc- 
tions cannot  make  him  liable  to  be  treated 
as  a  pirate  in  a  case  where  it  is  clear  that 
he  must  be  deemed  to  have  jurisdiction. 
If  he  has  mistaken  the  precise  meaning  of 
his  instructions,  the  crew  of  the  captared 
vessel  have  their  remedy  at  law,  and  must 
proceed  against  him  in  the  manner 
pointed  out  by  the  treaty. 

Bynhershode  says  :(5) 

"  Sed  pirata  quis  sit,  necne,  inde  pendet,  an 
mandatum  proedandi  habuerit;  si  habuerit  et 
arguatur  id  excessisse,  non  continue  eum 
habuerim  pro  piratA.*' 

Sir  LeoUne  Jenkins  says  :(c) 

"  If  a  man  take  a  commission  from  a  foreign 
prince  or  serve  under  it  (though  it  be  a  crime 
in  an  Englishman  to  do  so),  then  it  is  no  rob- 
bery to  assault,  subdue,  and  despoil  the  lawful 
enemy  of  the  prince  whose  commission  be 
bears,  nor  y«t  to  seize  and  carr^  away  a*  friend, 
supposed  to  be  an  enemy,  provided  he  do  bring 
that  friend,  without  pillaging  or  hurtin?  him,  or 
taking  any  composition  from  him,  to  judgment 
in  some  port  of  that  prince  whose  commission 
he  bears." 

(a)  3  C.  Rob.  278. 

(6)  QusBst.  Jur.  Publ.  Lib.  I.  c.  17.  «.  14. 

{€)  Wynne's  Life,  Vol.  1,  p.  94. 
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Here  there  is  no  complaint  of  undue 
force  having  been  used  by  the  British 
captor,  and  it  is  only  in  case  of  such  a 
departure  from  instructions  as  amounts  to 
a  wilful  yiolation  of  them  as  will  authorise 
the  captured  parties  in  resisting  deten- 
tion. 

With  respect  to  the  Feliddade,  there- 
fore, the  visitation  and  search  are  ad- 
mitted to  be  proper ;  and  I  submit  that, 
under  the  circumstances,  the  detention 
and  capture  were  legal,  and  that  she  was 
in  the  legal  custody  of  a  British  officer. 
As  to  the  capture  of  the  Echo,  it  was  made 
by  the  jolly  boat  of  the  W(i8p.  There  is 
nothing  to  show  that  the  lieutenant 
should  be  the  first  person  to  enter  the 
ship ;  and  previously  to  the  vessel  strik- 
ing its  colours,  there  had  been  a  visitation 
and  search  by  the  lieutenant  in  the  stric- 
test sense,  if  the  capture  had  been  made 
by  the  Felicidadst  it  would  still  have  been 
legal,  for  the  Felicidade  being  in  the  law- 
ful possession  of  the  British  officers,  might 
properly  be  used  for  that  service.  The 
case  differs  widely  from  the  cases  cited  as 
to  the  authority  of  British  officers  to  ap- 
point tenders  (the  MelomaneXd)  the  Zeph- 
erinaf(b)  and  the  Donna  Barbara f{c)  in  the 
latter  of  which  the  capture  was  made  by  a 
boat  which  put  off  from  an  unauthorized 
tender,  at  a  distance  of  1,600  miles  from 
the  king's  ship,  on  the  books  of  which  the 
crew  of  the  boat  was  borne,  and  was  held 
not  to  be  a  capture  by  the  king's  ship. 

The  only  remaining  question  is,  whether, 
these  vessels  being  lawfully  captured  and 
detained,  and  being  therefore  in  the  law- 
ful possession  of  her  Majesty's  officers  for 
the  purpose  of  adjudication,  the  jurisdiction 
of  the  Admiral^  of  .England  attached  to 
all  persons  on  board.  It  is  argued  that 
the  Felicidade  was  a  Brazilian  vessel; 
that  her  nationality  oould  not  be  changed 
without  a  conversion  of  the  property  in 
her;  and  that  no  such  conversion  bad 
taken  place.  The  answer  is,  that  it  was 
quite  enough  that  they  were  in  the  lawful 
custody  of  her  Majesty  by  her  officers  ;  in 
order  to  give  jurisdiction,  no  change  of 
property  is  necessary;  for  that  purpose, 
lawful  custody  and  possession  are  sufficient. 
Ships  have  been  compared  to  floating 
islands,  and  if  her  M^je.sty's  forces  were  to 
take  possession  of  an  island,  would  not  all 
the  residents  become  subject  to  her  juris- 
diction P 

Pakkb,  B.  :  The  old  law  of  the  island 
would  remain  in  force  until  altered  by  the 
Queen. 

Aldbbsov,  B.  :  Another  question  there- 
fore arises,  whether,  even  if  triable  here, 

(a)  5  G.  Bob.  41. 
(6)  2  Hag.  Adm.  817. 
(e)  3  Hag.  Adm.  866. 


they  should    not   be  tried  according  to 
Brazilian  law. 

Sir  J.  Dodson:  If  an  actual  conver- 
sion of  the  property  be  necessary,  the 
crews  of  slave-vessels  may  always  rise 
upon  their  captors,  because  the  vessel 
never  becomes  wholly  British  till  after 
condemnation. 

Pollock,  O.B.  :  Is  there  any  case  that 
decides  that  during  the  interval  between 
capture  and  condemnation  neutrals  are 
under  British  law  P 

Sir  /.  Dodson :  None,  that  I  am  aware 
of;  but  the  deck  of  a  vessel,  which  is  in 
the  lawful  custody  of  the  Queen,  becomes 
for  the  time,  pro  hdc  vice,  a  part  of  the 
Queen's  temtory. 

Pollock,  C.B.  :  So  that  the  allegiance 
of  neutrals  captured  during  war  would  be 
temporarily  transferred  to  England  P 

Sir  J.  Dodson:  I  think  it  would. 
Suppose  the  English  had  attacked  the 
Brazilians  on  board  the  Felicidade,  after 
her  capture,  and  committed  an  offence 
against  our  laws,  would  they  not  have 
been  triable  hereP  and,  if  so,  if  the 
Brazilians  on  board  the  Felicidade  enjoyed 
the  protection  of  our  laws,  are  they  not 
liable  also  to  its  penalties  P 

Pakkb,  B.  :  Take  the  case  of  a  statut- 
able offence,  as  forgery ;  would  a  Brazil- 
ian subject  be  triable  here  for  the  forgery 
of  a  bank-note  at  sea  P 

Sir  J".  Dodson:  If  the  offence  were 
committed  on  board  a  vessel  which  was  in 
the  lawful  custody  of  the  Queen's  officers. 
Lord  Denman,  L.O.J. :  Would  a  seizure, 
by  a  private  person,  of  one  clearly  en- 
gaged in  an  act  of  piracy,  according  to 
the  treaty,  be  lawful  P 

Sir  /.  Dodson:  I  apprehend  that  it 
would. 

Lord  Denman,  L.O.J. :  Then  suppose  the 
case  of  a  seizure  merely  for  the  purpose  of 
handing  over  the  captured  to  the  Brazilian 
authorities,  what  would  be  the  effect  of 
such  a  seizure  P 

Pollock,  O.B. :  Would  a  private  Eng- 
lish merchant  have  a  right  to  seize  a 
Brazilian  slaver,  and  would  such  a  seizure 
make  her  so  far  British  as  to  make 
offences  committed  on  board  her  triable 
hereP 

Sir  /.  Dodeon:  It  would  be  quite 
sufficient  to  establish  the  Queen's  juris- 
diction. 

Drs.  Addams  and  Harding  in  reply :  The 
treaties  oannot  be  oonstmea  as  suggested 
on  the  part  of  the  Admiralty  without  com- 
plete oisregard  of  many  of  tiieir  most 
important  clauses,  and  of  all  those  provi- 
sions which  are  in  favour  of  the  urisoners. 
In  the  case  of  a  neutral  captnrea  in  time 
of  war,  though  the  custody  would  be  law- 
ful, the  orew  would  not  be  subject  to 
British   law.     It   does   not   follow  that 
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beoanse  a  British  subject  might  be  tried 
here  for  killing  a  foreigner  in  an  Bnglisb 
ship,  a  Brazilian  may  be  tried  for  kiUing 
an  Englishman.  Though  complete  oon- 
yersion  can  in  no  case  be  necessary  to 
constitute  lawful  custody,  there  must  at 
all  events  be  incipient  conyersion,  which 
there  could  not  be  unless  the  capture  were 
lawful. 

Williams,  J. :  If  the  seizure  had  been 
made  in  strict  compliance  with  the  treaty, 
would  the  nationality  remain  unchanged  P 

Parks,  B.:  Does  lawful  custody  mean 
introduction  of  British  law  P 

Dr.  Addams :  There  mi^ht  be  incipient 
conyersion,  but  not  sufficient  to  produce 
such  an  effect  as  that.  Here,  the  British 
law  was  clearly  not  introduced  so  as  to 
preyent  the  crew  doing  what  they  could 
to  regain  their  freedom. 

Aldebson,  B.  :  If  there  had  been  a 
domestic  slaye  on  board,  would  he  haye 
been  made  free  by  the  British  law,  or 
remained  a  slaye  by  the  Brazilian  law  P 

Dr.  Addcuns:  There  is  no  ground  for 
anj  such  supposition.  The  case  of  the 
D%sp<Uch{(ij  is  no  authority  in  support  of 
this  conyiction.  It  only  decides  that 
where  parties  come  into  court  and  ask  for 
a  restitution  of  their  property,  they  must 
come  with  clean  hands.  The  capture  of 
these  yessels,  therefore,  being  unlawful, 
and  the  prisoners  in  unlawful  custody, 
th^  had  a  right  to  liberate  themselyes ; 
and  all  that  they  did  was  done  in  the 
exercise  of  that  right. 

Tihdal,  O.J.,  Pollock,  O.B.,  Paeke,  B., 
Aldbbson,  B.,  Pattbson,  J.,  Wilijaics,  J., 

OOLTMAN,  J.,  MaULB,  J.,  BoLFB,  B.,  WlGHT- 

MAN,  J.,  and  Bble,  J.,  held  the  conyiction 
to  be  wrong  on  the  ground  of  want  of 
jurisdiction  in  an  English  court  to  try 
an  offence  committed  on  board  the  Fe- 
licidade;  and  that  if  the  lawful  posses- 
sion of  that  vessel  by  the  British  crown, 
through  its  officers,  would  be  sufficient  to 

five  jurisdiction,  there  was  no  evidence 
rought  before  the  Court  at  the  trial  to 
show  that  the  possession  was  lawful. 

Lord  Dbnman,  L.C.J.,  and  Platt,  B., 
held  the  conviction  to  be  right. 
Lord  Dbhmak's  opinion  was  as  follows : 
I  thought  the  conviction  right.  It 
appeared  to  me  that  the  possession  of  the 
Brazilian  vessel  by  the  British  officers 
was  a  lawful  possession,  under  a  seizure 
made  by  them  of  the  said  ship  while 
employed  by  Brazilian  subjects  in  the 
slave  trade ;  and  I  thought  that  the  vessel 
so  in  possession  of  British  officers  under  a 

feneral  authority  from  the  Crown  was  a 
British  vessel  for  the  purpose  of  founding 
the  jurisdiction  of  the  Court  of  Admiralty 


(a)  3  C.  Rob.  278. 


— and,  of  course,  since  the  late  Act — of  the 
Court  of  Oyer  and  Terminer  and  goal 
delivery  at  Eieter,  to  try  crimes  com- 
mitted on  board  of  such  vessel. 

Platt,  B.'s  opinion  was  as  follows : — The 
22nd  section  of  the  stat.  4^5  Wm.  4.  c.  36. 
gave  to  the  Justices  of  Oyer  and  Terminer 
and  general  goal  delivenr  at  the  Central 
Criminal  CouH,  and  a  subsequent  statute 
(7  &  8  VioL  c.  2.)  to  the  Judges,  beforo 
whom  the  Assizes  at  Exeter  were  holden, 
jurisdiction  to  try  the  prisoners,  if  the 
alleged  offence  had  been  committed  within 
I  the  jurisdiction  of  the  Lord  High  AdmiraL 
The  question,  therefore,  was  whether  the 
act,  which  caused  the  death  of  Mr. 
Palmer,  was  committed  within  that  juris- 
diction. 

Upon  this  subject  I  have  always  thought, 
and  still  think,  that  as  Captain  ifsher 
commanded  Her  Majesty's  ship  of  war 
the  Waap,  and  was  stationed  with  that 
vessel  off  the  coast  of  Africa  for  the  pre- 
vention of  the  slave  trade,  the  compact, 
entered  into  between  the  British  and 
Brazilian  government  by  the  then  sub- 
sisting Brazilian  treaty,  justified  him  in 
directmg,  and  Lieutenant  Stupctrt  in 
effecting  under  such  direction  of  his 
superior  officer,  the  capture  of  the  Feiioi' 
d€Me  and  of  the  Echo,  and  their  detention 
during  such  time  as  might  be  necessary 
for  the  purpose  of  submitting  the  circum- 
stances attending  their  capture  to  the 
jud^ent  of  the  Mixed  Court;  and  that 
durmg  such  detention  of  the  FeUcidade, 
she  was  in  the  lawful  possession  and 
dominion  of  Her  Majesty,  and  her  deck  as 
much  within  Her  Majesty's  Admiralty 
jurisdiction,  as  was  the  deck  of  the 
Wasp,(a) 


(a)  AldersoD,  B.,  explains  the  grounds  of  the 
decision  in  a  letter  printed  in  Memoir  and 
Charges  of  Baron  Aldersou,  p.  99  :-^ 

'*  we  have  let  off  the  Exeter  pirates.  Eleven 
judges  out  of  thirteen  were  of  opinion,  aft^r  the 
arguments,  that  the  English  tribunals  had  no 
jurisdiction  in  the  matter.  I  flatter  myself  that 
our  reasons  were  quite  unanswerable.  No  doubt 
the  treaty  with  Braiil  makes  the  slave  trade 
piracy  :  but  two  nations  cannot  make  a  crime 
against  the  law  of  nations.  Cutting  fishing-nets 
was  once  made  piracjf  by  a  treaty,  but  no  one 
ever  dreamt  that  all  the  world  could  try  people 
for  it.  Beal  piracy  by  the  law  of  nations  is,  no 
doubt,  triable  by  all ;  for  a  pirate  is  of  nil  coun- 
tries, or  rather  of  none.  The  folly  of  modem 
times  is  to  call  things  by  wronff  names,  and  then 
to  ar^^ue  from  the  names  as  if  they  were  the 
realities.  Slave-trading  is  a  great  crime;  and 
if  all  nations  would  make  a  law  about  it  (which, 
however,  is  impossible),  might  be  piracy.  In 
the  meantime,  let  us  make  treaties  and  muni- 
cipal laws  to  punish  these  people,  and  then  we 
can  try  them.  I  am  sorry  that  the  men  were 
not  punished,  but  in  no  case  do  I  think  they 
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Materials  made  use  of. — The  above  re- 
port  is    compiled  from    the    reports    in 

ought  to  have  been  hanged,  for  I  don*t  think 
the  crime  was  murder,  inasmuch  as  they  were 
illegally  captured,  and  had  therefore  the  right 
to  resist :  and  though  in  resisting  they  were 
guilty  of  atrocious  excess,  still  the  original 
right  to  resist  reduces  it,  I  think,  to  man- 
slaughter. However,  they  are  now,  I  presume, 
to  be  delivered  up  to  the  Brazilian  Govern- 
ment for  trial,  and  we  shall  hear  no  more 
of  it." 


1  Denison,  CO.  104 ;  1  Cox  CO.  292  and 

2  C.  &  K.  53. 


In  a  letter  to  his  son,  Captain  Denman,  of 
December  IS,  1845,  Lord  Denman  writes  :  — 

**  The  case  was  in  fact  decided  on  the  ground 
of  jurisdiction,  the  Feliddade  being  holden  not 
a  Eing*B  ship.  I  thought  her  in  the  custody  of 
one  of  Her  Majesty's  officers,  and  therefore  a 
British  ship."  —  Amould's  Memoir  of  Lord 
Denman,  vol.  2,  p.  204. 

See  also  Lord  Denman's  Memorandum  to  the 
Home  Secretary  on  the  decision,  t6.  App.  VII. 
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THE  BARON  DE  BODE  against  THE  QUEEN. 


Proceedings  on  a  Petition  op  Right.     Judgment  of  the  Ooubt  of 

Queen's  Bench  after   an   Inquisition  and  a  Trial    at    Bar, 

December  11,  1846.    (Reported  in  8  Q.B.  208.) 
Judgment  of  the  Court  of  Exchequer  Chamber  on  Writ  of  Error, 

February  7,  1849.    (Reported  in  13  Q.B.  364.) 
Judgment  in  the  House  of  Lords  on  Writ  of   Error  from  the 

Exchequer    Chamber,    July    10    and    11,    1851.     (Reported    in 

3  H.L.  449.) 

Certain  treaties  and  conventions  entered  into  between  Oreat  Britain  and  France  in  1814  and 
1815,  provided  for  compensating  British  subjects  In  reapect  of  property,  movable  and  immovable, 
undaly  confiscated  by  the  French  Government  after  1792,  provided  that  their  claims  were  sent  in 
within  three  months  after  November  20,  1815.  By  a  further  convention,  in  1818,  the  French 
Government  undertook  to  hand  over  a  fixed  sum  to  the  English  Grovemment  for  distribution  among 
the  claimants  in  full  satisfaction  of  their  claims.  The  59  Geo.  S.  c.  81.  after  reciting  that  the 
commissioners  for  the  execution  of  the  conventions  had  inscribed  in  a  register  the  names  of 
all  claimants  who  presented  their  claims  within  the  prescribed  period,  provided  that  the  com- 
missioners '*  in  order  to  complete  the  examination  and  liquidation  of  the  claims  of  such  persons 
who  shall  have  caused  their  claims  to  be  duly  inserted,"  should  apportion  the  fund  among  the 
claimants  "  whose  names  are  duly  entered,''  and  apply  the  surplus  for  such  purposes  as  the  Com- 
missioners of  the  Treasury  should  direct. 

The  claim  of  the  Baron  de  Bode  was  made  within  the  three  months  prescribed  by  the 
convention,  but,  contrary  to  the  recital  in  the  Act,  had  not  been  entered  on  the  raster  at  the 
time  of  the  passing  of  the  Act.  It  was  entered  subsequently  and  rejected  by  the  commissioners, 
and  the  rejection  was  confirmed  by  the  Privy  Council,  whose  decision  in  cases  arising  under  the 
Act  was  final.  The  Baron  de  Bode  having  brought  a  petition  of  right  to  recover  compensation 
oat  of  the  surplus  fund  paid  over  to  the  Lords  of  the  Treasury.    Held : — 

1.  Compensation  money  paid  by  FreMce — 59  Geo,  3.  c.  Si, '^Petition  of  Right 
By  the  House  of  Lords  affirming  the  judgment  of  the  Exchequer  Chamber- 
That  a  petition  of  right  would  not  lie  to  recover  compensation  from  the  Crown,(a)  as 

59  Geo.  3.  c.  81.  disposed  of  the  whole  fund  paid  over  by  France,  and  provided  no 
means  of  recovering  compensation  except  by  application  to  the  Commissioners,  and 
by  appeal  from  their  decision  to  the  King  in  Council. 

By  Pabkb,  B.,  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber,  Semblb  : 
That  the  petitioner  was  not  precluded  from  claiming  ^under  59  Geo.  8.  c.  31.  by  the  fact 
that  his  name  had  not  been  entered  on  the  register  at  the  time  of  the  passing  of  that  Act. 

2.  Petition  of  Right. — Procedure  at  Common  Law.(fi) 

Bj  Lord  Cottenhtm,  L.C.  That  after  a  petition  of  right  has  been  referred  by  the  Crown 
to  the  Court  of  Chancery,  a  commission  issues,  as  of  course,  to  find  the  truth  of  the 
ikcts  therein  stated,  and  no  judgment  can  be  given  until  the  commission  be  returned  and 
found  for  the  petitioner,  or  the  facts  stated  by  him  be  admitted  by  the  Attorney  General. 

By  Pabks,  B.  :  When  the  record  in  a  petition  of  right  has  been  sent  into  the  Queen's 
Bench  on  a  traverse  of  the  inquisition,  the  Court  of  Queen's  Bench  can  give  judgment. 

(a)  See  Rueton^ee  v.  Reg.  2.  Q.B.D.  69. 

(b)  See  now  as  to  procedure  on  petition  of  right,  23  8c  24  Vict.  c.  34 ;  44  &  45  Vict.  c.  59.  s.  6 ; 
47  &  48  Vict  c  71.  s.  8 ;  28  &  24  Vict.  c.  84,  s.  18,  leaves  it  open  to  the  suppliant  to  proceed  as 
before  the  passing  of  Uie  Act. 

This  was  a  petition  of  right  presented  |  nndnly  oonfisoated  by  the  revolntionary 
by  the  Baron  de  Bode  claiming  indemnity  I  ^oyemment.  The  material  facts  were  as 
for  losses  enffered  by  him  at  the  time  of  1  follows  : 

the  French  Bevolation,  out  of  monies  I  The  "Treaty  of  Commerce  and  Navi- 
paid  by  the  French  to  the  English  Go-  I  gation,'*  between  his  Britannic  Majesty 
Temment  in  satisfaotiou  of  the  claims  of  {Oeorge  III.)  and  the  most  Christian  King 
British  aobjects  whose  proper^  had  been  '  (Lowis  XVI.),  signed  at  Yersailles  on  the 
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26th   of  September    1786,   contained   the 
following  proviso : — 

**  Article  I. — For  the  future  security  of  com- 
merce and  fnendsliip  between  the  subjects  of 
their  said  Majesties,  and  to  the  end  that  this 
good  correspondence  may  be  preserved  from  all 
interruptions  and  disturbances,  it  is  concluded 
and  agreed,  that  if,  at  any  tiine^  there  should 
aHse  any  mi.tutiderstan dingy  breach  of  friend- 
ship, or  rupture  between  the  Crowns  of  their 
Majesties,  which  God  forbid !  (which  rupture 
shall  not  be  deemed  to  exist  until  the  recalling 
or  sending  home  of  the  respective  ambassadors 


made  thereby  "  (desirantde  rendre  plus  efficaces 
les  dispositions  enonc^es  dans  ces  articles), 
"  and  having  determined  by  two  separate  con- 
ventions the  line  to  bo  pursued  on  each  side  for 
that  purpose,  the  said  two  conventions  as  an- 
nexed to  the  present  treaty  shall,  in  order  to 
secure  the  complete  execution  of  the  above- 
mentioned  articles,  have  the  same  force  and 
effect  as  if  the  same  were  inserted  word  for 
word  herein." 

The  two  conventions  annexed  to  the 
treaty  of  1815,  were  designated  as  No.  7 
and  No.  13.     No.  7,  on  which  the  present 


and  ministers)  the  subjects  of  each  of  the  two  i  claim  was  founded,  contained  Articles  Ic 
parties  residing  in  the  dominions  of  the  other,  — IV.  relating  to  debts  (creances)  incurred 
shall  have  the  privilege  of  remaining  and  con-  |  by  the  revolutionary  government  to  British 
tinning  the  trade  therein,  without  any  manner  ,  gubjects  since  the  end  of  1792,  and  left 
of  disturbance,  so  long  as  they  behave  peaceably  I  unpaid  in  violation  of  the  terms  of  the 
and  commit  no  offence  agamst  the  laws  and  |  t^^^tv  of  1786. 
ordinances ;    and  in  case  their  conduct  should  ^  ^ 

render  them  suspected,  and  the  respective  Go-  |  "  Article  I.— The  subjects  of  his  Britannic 
vernments  should  be  obliged  to  order  them  to  Majesty  having  claims  "  (porteurs  de  creances) 
remove,  the  term  of  twelve  months  shall  be  ""Pon.the  French  Government,  who,  in  con- 
allowed  them  for  that  purpose,  in  order  that  travention  of  the  second  article  of  the  Treaty 
they  may  remove  with  their  effects  and  pro-  ^f  Commerce  of  1786,  and  since  the  1st  of 
perty,  whether  entrusted  to  individuals  or  to  the  January  1793,  have  suffered  on  that  account" 
state  ;  at  the  same  time  it  is  to  be  understood  i  (ont  6t6  atteints  k  cet  egard)  "  by  the  confisca- 
that  this  favour  is  not  to  be  extended  to  those  f  f^^^s  o**  sequestrations  decreed  in  France,  shall, 
who  shall  act  contrary  to  the  established  laws."       ^^  conformity  with  the  fourth  additional  article 

mi-     J  n    -A-        A-     4. V  ««««^  i.«f^««^     o^  th®  IVeaty  of  Paris  of  the  year  1814,  them- 

The  definitive  treaty  of  peace  between  I  ^^,^.^,^  their  heirs  or  assigns,  subjects  of  his 
his  Bntanuic  Maie8t7  {George  m)nTid  ^  ^^^^^^^^  Majesty,  be  indemnified  and  paid 
his  most  Christian  Majesty  fiiOwrsX  VIII.),  ;  ^^hen  their  claims  shall  have  been  admitted  as 


signed  at  Paris  the  30th  of  May  18 Id,  con- 
tained this  Additional  Article : — 

"  Article  IV. — Immediately  after  the  ratifica- 
tion of  the  present  treaty  of  peace,  the  sequesters 
which  since  the  year  1792  may  have  been  laid  on 
the  funds,  revenues,  debts,  or  any  other  eflPects  of 
the  high  contracting  parties,  or  their  subjects, 
>hall  be  taken  off,  the  commissioners  mentioned 
in  the  second  article  shall  undertake  the  ex- 
amination of  the  claims  of  his  Britannic  Ma- 
jesty's subject*  upon  the  French  Government, 
for  the  value  of  the  property,  movable  or  im- 
movable, illegally  (in  the  French  original,  in- 
dumenty  improperly)  confiscated  by  the  French 
jiuthoritieg ;  as  also  for  the  total  or  partial  loss 
of  their  debts  or  other  property  illegally  de- 
tained under  sequesters  since  the  year  1792." 

After  the  second  expulsion  of  Napoleon 
in  1815,  a  further  definitive  treaty  of  peace 
between  his  Britannic  Majesty  ana  his 
most  Christian  Majesty  was  signed  at 
Paris  on  the  20th  of  November  1815, 
which  contained  the  following  article : — 

"  Article  IX. — The  high  contracting  powers 
having  caused  representations  to  be  made  of 
(he  different  claims  arising  out  of  the  non-exe- 
cution of  the  nineteenth  and  following  articles  of 
the  treaty  of  the  80th  of  May  1814,  as  well  as  of 
the  additional  articles  of  that  treaty  signed  be- 
tween Great  Britain  and  France  "  (in  the  original 
s'eiant  fait  representer  les  differentes  reclama- 
tions provenant  du  fait  de  la  non-execution  des 
articles  XIX.  et  suivants  du  traits  du  30  Mai 
1814,  ainsi  que  des  articles  additionels  signes 
entre  la  Grande  Br^tagne  et  la  France),  "de- 
siring to  render  more  efficacious  the  stipulations 


legitimate  "  (apr^s  que  leurs  creances  auraient 
etc  reconnues  legitimes),  *'  and  when  the  amount 
of  them  should  have  been  ascertained,  accord- 
ing to  the  forms  and  under  the  conditions  here- 
after stipulated." 

Articles  II. — IV.  having  prescribed 
these  conditions.  Article  v.  dealt  with 
claims  for  immovable  propei-ty  such  as 
the  present. 

Rules  for  determining  capital  due  on  im- 
movable property. 

"Article  V. — In  order  to  determine  the 
capital  due  on  immovable  property  which  be- 
longed to  subjects  of  his  Britannic  Majesty,  and 
to  riieir  heirs  or  assigns,  equally  subjects  of  his 
Britannic  Majesty,  and  which  was  sequestered, 
confiscated  and  sold,  the  following  process  shall 
be  had: — (on  proc6dera  de  la  maui^re  suivante). 

"  The  said  subjects  of  his  Britannic  Majesty 
shall  be  obliged  to  produce "  (auront  k  pro- 
duire), — "  first,  the  deed  of  purchase,  proving 
their  proprietorship  j  secondly,  the  acts  "  (le8 
actes)  "proving  the  facts"  (le  fait),  "  of  the 
sequestration  and  of  the  confiscation  against 
themselves,  their  ancestors  or  assignors,  sub- 
jects of  his  Britannic  Majesty.  In  default  how- 
ever of  all  proofs  in  writing,  considering  the 
circumstances  under  which  the  confiscations 
and  sequestrations  took  place,  and  those  which 
have  since  arisen,  such  other  proof  shall  be  ad- 
mitted as  the  commissioners  of  liquidation, 
hereafter  mentioned,  shall  judge  sufficient  in 
lieu  thereof. 

"  The  French  Government  farther  engages  to 
facilitate  by  every  means  the  production  of  all 
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titles"  (titres),  *'and  proofn,  serving  to  sub- 
stantiate the  claiuis  to  which  the  present  article 
refers  ;  and  the  commissioDers  shall  be  autho- 
rised to  make  all  search  **  (toutes  les  r^churches), 
*^  which  they  shall  judge  necestsary  to  arrive  at 
such  information,  and  to  obtain  the  production 
of  such  titles  and  proofs  "  (pour  parvenir  k  la 
connaissance,  ou  obteuir  la  production,  de  ces 
titres  et  preuves).  "They  shall  also  be  em- 
powered to  examine  upon  oath,  in  case  of  need, 
such  persons  employed  in  the  public  offices,  as 
may  have  it  in  their  power  to  point  them  out, 
or  to  furnish  them." 

Article  YII.  stipalated  that  the  olaims 
of  the  subjects  of  his  Britannic  Majesty 
arising  firom  the  different  laws  made  by 
the  French  Grovemment,  or  for  mortgages 
upon  property  sequestered,  seized,  or  sold 
by  the  said  Gk>vemment,  or  any  other 
claim  whatsoever  not  comprised  in  the 
articles  of  the  said  convention  preceding 
the  seventh  article,  and  which  would  be 
admissable  according  to  the  terms  of  the 
fourth  additional  article  of  the  treaty  of 
Paris  of  1814  and  of  that  convention, 
should  be  liquidated  and  fixed. 

Article  li.  provided  that  a  capital  pro- 
ducing annually  3,500,000  francs,  should  be 
inscribed  in  the  great  book  of  the  public 
debt  of  France,  as  a  guarantee  for  such 
claimants  ;  and  if  that  amount  should 
prove  insafficient,  that  further  sums 
should  be  furnished  to  the  extent  of  the 
claims. 

•*  Article  XII. —A  further  delay  shall  be 
allowed  after  the  signature  of  this  convention 
to  the  subjects  of  his  Britannic  Majesty,  who 
shall  have  claims  upon  the  French  Government 
for  the  matters  specified  in  the  present  Act,  in 
order  that  they  may  bring  forward  their  claims 
and  produce  their  titles. 

'*  This  delay  shall  be  extended  to  three 
months  for  the  creditors  residing  n  Europe,  six 
months  for  such  as  are  in  the  Western  Colonies, 
and  twelve  months  for  such  as  are  resident  in 
the  East  Indies,  or  in  other  countries  equally 
distant.  After  Uie  expiration  of  these  periods, 
the  said  subjects  of  his  Britannic  Majesty  shall 
no  longer  have  the  benefit  of  the  present  con- 
vention." 

Article  XIII.  directed  the  mode  in 
which  the  claims  of  British  subjects 
against  the  French  Government  should 
be  examined. 

The  claims  under  the  above  treaties 
were  dealt  with  by  a  Mixed  Commission 
until  the  year  1818,  when  a  further  con- 
vention was  entered  into,  by  which  the 
Mixed  Commission  was  abolished  and  the 
British  Government  undertook,  in  virtue 
of  an  additional  payment  b^  the  French 
Government,  to  satisfy  British  claimants 
and  indemnify  France  from  all  claims 
under  the  treaties. 

The  69  Oeo.  3.  c.  31.  intituled— 

"  An  Act  to  enable  certain  commissioners 
folly  to  carry  into  effect  the  several  conventions 


for  liquidating  claims  of  British  subjects  and 
others  against  the  Grovemment  of  France," 

after  reciting  the  above  conventions,  and 
also  that 

**  the  said  commissioners  have  caused  to  be 
inscribed  in  a  register  the  names  of  all  the 
claimants  who  presented  themselves  within  the 
period  prescribed  by^the  convention,'Xa) 

provided  that : 

'*  In  order  to  enable  the  said  Commissioners 
of  Liquidation,  Arbitration  and  Award  to  com- 
plete the  examination  and  liquidation  of  the 
claims  of  such  persons  who  shall  have  caused 
their  names  and  claims  to  be  duly  inserted  in 
the  hereinbefore  mentioned  Registers^  it  shall 
and  may  be  lawful  for  the  said  Commissioners 
to  apportion,  divide  and  distribute  the  said 
se-jeral  sums  of  money  sttpultUed  by  the  said 
several  Conventions  to  be  provided  by  France, 
and  to  order  the  same  to  be  paid  to  and  among 
the  several  claimants  whose  names  are  duly 
entered  in  the  said  Registers  ;  and  where  such 
claimants  shall  have  been  or  shall  be  adjudged 
to  be  entitled  to  payment  in  the  whole  or  in 
part  of  their  demands,  to  pay  the  sum  adjudged 
to  be  due  to  them  in  full,  if  the  sums  received 
and  still  to  be  received  for  that  purpose  from 
the  French  government  shall  be  found  sufficient 
for  the  payment  in  full  of  all  the  claims  which 
shall  be  adjudged  to  be  within  the  true  intent 
and  meaning  of  the  said  several  Conventions,  or 
any  of  them,  or  in  part  payment  thereof,  in 
rateable  proportions,  if  the  said  sums  shall  be 
insufficient  for  the  payment  of  such  claims  in 
full ;  and  that  such  payment  in  fiill  or  in  part, 
and  any  rejection  of  any  such  claims  as  shall 
by  the  said  Commissioners,  or  on  appeal  to  His 
Majesty  in  Council  in  manner  hereinafter 
mentioned,  be  adjudged  not  to  be  within  the 
true  meaning  and  intent  of  the  said  C<mventions 
or  any  of  them,  shall  be  respectively  final  and 
conclusive,  and  shall  be  held  to  be  a  full  and 
entire  discharge  of  the  French  government,  and 
of  His  Majesty's  government,  from  any  demands 
in  respect  of  any  claims  falling  within  the 
object  and  true  intent,  effect  and  meaning,  of 
the  said  Conventions  or  any  of  them,  and  which 
have  been  inserted  in  the  said  roisters  during 
any  period  allotted  for  that  purpose  by  the 
several  Conventions. 

**  S.  X. — If  any  claimant  or  claimants  shall  be 
dissatisfied  with  any  award,  judgment,  determi- 
nation or  order  of  the  said  Commissioners  on 
his,  her,  or  their  claims,  on  any  point  or  points 
which,  according  to  the  regulations  in  this  Act 
contained,  shall  be  deemed  a  fit  subject  of  such 
appeal,  it  shall  be  lawful  for  such  Claimant  or 
Claimants,  or  for  his,  her,  or  their  a^t  or 
agents  duly  appointed  respectively,  within  three 
calendar  months  from  the  day  on  which  such 
award,  judgment,  determination,  or  order  shall 
be  made  and  notified  to  him,  her,  or  them,  to 
appeal  therefrom  to  His  Majesty  in   Council, 

(a)  The  name  of  the  Baron  de  Bode  was  not 
inscribed  in  the  register  until  after  the  passing 
of  the  Act,  although  he  claimed  to  have  sent  in 
his  claim  within  the  three  months  specified. 
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upon  giving  security  by  bond  to  His  Majesty 
in  one  hundred  pounds,  to  prosecute  the  said 
appeal,  and  to  answer  such  costs  as  shall  be 
awarded  against  such  appellant  or  appellants 
therein ;  and  that  it  shall  be  lawful  for  His 
Majesty  in  Ck)uncil  to  hear  and  finally  determine 
such  appeal,  and  to  rescind,  alter,  or  confirm 
such  award,  judgment,  determination  or  order 
of  the  said  Commissioners,  in  the  whole  or  in 
part,  and  to  certify  the  judgment  or  final 
decision  on  such  appeal  to  the  said  Commis- 
sioners, and  further  to  award  such  costs  as  His 
Majesty  in  Council  shall  deem  fit  and  proper  to 
be  paid  by  such  appellant  or  appellants  respec- 
tively, which  costs  shall  be  applied  towards 
defraying  the  expenses  incurred  in  defending 
such  appeal  or  appeals,  as  hereinafter  directed. 

**  S.  xu. — No  new  or  additional  evidence  shall 
be  produced  or  received  on  any  such  appeal, 
but  the  said  appeal  shall  be  heard  and  finally 
determined  upon  the  evidence  produced,  taken 
or  proceeded  upon  in  the  case  before  the  Com- 
missioners of  liquidation,  Arbitration  or  Award, 
and  none  other. 

•*  S.  XVI. — During  the  time  that  any  capital  in- 
scribed in  the  great  book  of  the  Public  Debt  of 
France,  in  pursuance  and  for  the  purposes  of 
the  several  Conventions  hereinbefore  recited,  or 
any  part  of  such  capital,  shall  remain  in  the 
names  of  the  said  Commissioners  of  Deposit,  and 
shall  not  have  been  appropriated  to  the  liqui- 
dation of  any  claims  of  His  Majesty's  subjects 
under  the  said  Conventions,  or  any  of  them,  it 
shall  be  lawful  for  the  said  Commissioners  of 
Deposit  on  receiving  directions  to  such  effect 
from  His  Majesty's  principal  Secretary  of  State 
for  Foreign  Affairs,  and  from  the  Commissioners 
of  His  Majesty's  Treasury  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  any  three 
of  them,  to  sell  and  dispose  of  the  whole  or  any 
part  of  such  capital  so  inscribed  in  the  said 
great  book  of  the  Public  Debt  of  France,  and 
so  unappropriated,  and  to  transfer  the  proceeds 
of  such  sale  to  England,  to  the  Commissioners 
of  Liquidation,  Arbitration  and  Award,  under 
this  Act,  to  be  by  them  invested  in  Exchequer 
Bills  or  other  public  securities  bearing  interesty 
for  the  purposes  of  being  applied  to  the  payment 
or  liquidation  of  any  such  claims,  or  in  case  all 
such  claims  shall  be  paid  or  liquidated ^  for  such 
other  purposes  as  the  said  Commissioners  of  the 
Treasury  for  the  time  being,  or  any  three  of 
them,  shall  direct  the  said  Commissioners  of 
Liquidation,  Arbitration  and  Award,  to  apply 
the  same  ;  and  all  such  Exchequer  bills  or  other 
public  securities  bearing  interest,  shall  be  de- 
posited in  the  hands  of  the  Governor  and 
Company  of  the  Bank  of  England,  to  the  ac- 
count of  and  in  the  names  of  the  Commissioners 
of  Liquidation,  Arbitration,  and  Award,  under 
this  Act,  and  shall  be  and  remain  in  the  names 
of  such  Commissioneni  for  the  time  being,  to 
be  sold,  and  the  produce  thereof  paid  and  ap- 
plied for  the  purposes  above  specified." 

The  Baron  de  Bode,  the  son  of  a  German 
father  and  an  English  mother,  born  in 
Eni^land,  claiming  tt)  be  a  British  subject, 
claimed  compensation  under  the  above 
treaties  and  conventions  for  the  confisca' 


tion  of  his  immovable  property  in  Alsace, 
under  circumstances  stated  in  his  f>eti- 
tion  of  right  and  the  inquisition  found 
upon  it. 

Petition  of  Right. 

**To  the  Queen's  Most  Excellent  Majesty, 
most  humbly  beseeching,  your  faithful  subject, 
Clement  Joseph  Pen  de  Bode,  Baron  de  Bode, 
a  knight  of  several  orders,  now  residing  at 
No.  22,  Lambeth  Road,  in  the  county  of  Surrey, 
sheweth  to  your  Majesty  that  your  suppliant  is 
the  eldest  son  of  the  late  Charles  Frederic  Louis 
Augustus,  Baron  de  Bode,  a  baron  of  the  Holy 
Boman  Empire,  and  formerly  a  colonel  of  the 
regiment  of  Nassau-Saarbruck  German  infantry, 
in  the  service  of  the  King  of  France,  and 
Knight  of  the  Royal  and  Military  Order  of 
Saint  Louis,  by  Mary  his  late  wife,  daughter  of 
the  late  Thomas  Kyunersley,  Esquire,  of  Loxley 
Park,  in  the  county  of  Stafford  ;  and  that  your 
suppliant's  father  was  born  on  the  family  estate 
at  Neuhof,  in  the  bishoprick  and  principality  of 
Fulda,  now  forming  part  of  the  electorate  of 
Hesse,  and  was  baptized  at  Neuhof,  in  the  said 
bishoprick  and  principality  ;  and  that  your  said 
suppliant  was  bom  at  Loxley  Park  aforesaid,  on 
the  23rd  of  April,  1777,  and  was  baptized  at 
Uttoxeter  on  the  2nd  of  May  following." 

The  petition  then  stated  the  facte  as  to 
the  tenure  of  the  lordship  of  Sultz,  in 
Lower  Alsace ;  the  cession  of  all  rights 
in  the  said  lordship  to  the  suppliant,  then 
an  infant,  by  his  father  in  1791 ;  the  con- 
fiscation of  the  property  in  1793 ;  the  pre- 
sentation  of  a  claim  for  compensation 
within  the  three  months  prescribed  by 
Article  XIL  of  the  Convention  No.  7  of 
1815,  viz.  on  Feb.  9 ;  the  steps  taken  by 
the  suppliant  to  have  his  claim  considered 
by  the  Mixed  Commission  ;  that  the  sup- 
pliant's name  was  not  placed  on  the  register 
of  claimants  until  long  after  the  passing 
of  59  Qeo.  3.  c.  31.,  which  erroneously 
recited  that  the  Commissioners  for  the 
execution  of  the  Convention  of  1818 
had  caused  the  names  of  all  claimants 
who  had  presented  their  claims  within  the 
prescribed  period  to  be  inserted  in  a  re- 
gister. The  facts  stated  in  this  part  of  the 
petition  were  found  in  the  suppliant's 
favour  in  the  inquisition  set  out  below. 

The  petition  referred  to  the  Convention 
of  1818,  and  alleged, 

**That,  npon  the  negotiations  between  the 
British  and  French  govemnients,  which  led  to 
the  said  Convention  of  1818,  the  som  granted 
by  France,  by  way  of  final  ammgement  of  the 
claims  made  by  British  subjeets,  was  expressly 
increased  and  angmented  for  the  specific  purpose 
of  providing  for  the  liquidation  of  your  sup- 
|)liaut*s  claims  against  the  French  government 
in  respect  of  the  loss  of  his  said  property  at 
Sultz." 

The  petition  then  referred  to  the  statute 
of  59  Qeo,  3.  c.  31.  set  out  above,  and 
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stated  that  in  the  year  1819  the  suppliant 
delivered  a  detailed  schedule  of  his  dif- 
ferent claims.  The  petition  then  set  forth 
several  commnnications  between  the  sup- 
pliant and  the  Commiflsioners,  and  stated 
that  he  was  not  aware  that  his  name  and 
claim  had  not  been  placed  on  the  register 
at  Paris  until  Ist  July  1828,  when  it  was 
stated  in  the  House  of  Commons  that 
neither  his  name  nor  claim  had  been 
placed  on  the  register  of  claimants  until 
after  the  passing  of  the  said  Act  of  Parlia- 
ment, ana  then  only  as  a  matter  of  favour. 
The  petition  then  set  forth  an  award 
of  the  Commissioners,  dated  30th  April, 
1822,  in  whioh,  after  stating  the  evidence 
tendered  in  support  of  the  claim,  they 
rejected  it  on  tne  following  pounds: — 
(1*)  that  there  was  no  proof  that  in  October 
1793  any  property  in  mines  remained  to 
the  family  of  the  said  Baron  de  Bode,  which 
was  capable  of  being  oon6  seated  and  se- 

Suestered ;  (2*)  that  the  cession  to  the  Baron 
0  Bode  hj  his  father  in  1791  was  not  duly 
proved ;  (3*)  that  there  was  no  proof  that 
the  decree  of  confiscation  and  sequester 
issued  against  British  property  in  France 
had  ever  been  put  in  force  against  the  pro- 
perty in  question ;  and  (4*)  that  it  appeared 
that  the  property  which  was  unsold  and  bad 
been  restored  to  the  Baron  by  the  French 
Government  was  described  as  hiens  caducSf 
which  the  Commissioners,  on  consulting 
the  '*  Dictionnaire  de  1' Academic,"  found 
to  mean  abandoned  property,  whei'efore 
they  resolved : 

^That  the  claimant  has  not  complied  with 
the  5th  and  6th  Articles  of  the  Convention, 
either  as  respects  the  proof  therein  required  of 
proprietorship  in  the  person  claimini^,  or  of 
confiscation,  and  that  he  had  not  established  in 
proof  that  the  loss  for  which  he  has  claimed  an 
udemnity  is  a  loss  snfFered  by  a  British  subject, 
a«  such,  in  virtue  of  the  said  decrees  of  confisca- 
tion and  sequester,  according  to  the  true  intent 
and  meaning  of  the  Convention  of  the  20th  No- 
vember, 1815.  The  Board  accordingly  resolve 
that  this  claim  be  rejected." 

The  petition  proceeded  to  state  that  the 
award,  as  the  suppliant  was  advised  and 
believed,  was  founded  throughout  on 
erroneous  views  of  his  case,  as  well  as 
upon  gross  and  absurd  mistakes  in  point 
of  law,  amongst  others : 

That  the  French  law  respecting  mines 
(the  want  of  compliance  with  which  was 
supposed  to  render  the  mine  of  no  value 
to  the  proprietor)  is  shown  by  Merlin,  the 
author  cited  by  the  Commissioners,  to  be 
a  mere  regulation  of  police  regulating 
the  working  of  the  mines  beyond  a  cer- 
tain depth,  but  not  affecting  the  right 
of  property  in  such  mines,  and  still  lees 
transferring  such  property  to  the  nation  ; 
that  the  Commissioners  had  mistaken 
the  law  as  to  cession ;  that  they  had  mis- 


taken hiem  cadiic«  or  escheats  for  abandoned 
property ;  also  that  the  conventions  neither 
expressly  nor  impliedly  made  it  a  con- 
dition that  the  losses  should  have  been  sus- 
tained by  British  subjects  as  such,  and 
that  man^  British  subjects  who  lost  their 
property  m  France,  not  as  British  subjects, 
but  expressly  as  emigrants,  and  without 
any  notice  being  taken  of  their  character 
as  British  subjects,  had  been  indemnified 
bv  the  Conunissioners.  The  petition  also 
alleged  that  the  suppliant  had  been  in- 
formed by  the  CommissionerB  that  it  was 
useless  to  tender  any  further  evidence  of 
the  cession  unless  he  could  prove  that 
the  property  had  been  oonnscated  as 
Britiui  property. 

That  the  suppliant  appealed  asainst  the 
award  of  the  Commissioners,  and,  on  23rd 
June  1823,  his  appeal  was  heard  before  the 
Privy  Council,  which  confirmed  the  award 
on  the  ground,  as  stated  by  Lord  Stowed, 
that  the  claimant  had  completely  failed  in 
regard  to  the  ownership  of  the  property  ; 
that  the  alleged  cession  to  him  had  been  a 
contrivance  originating  in  the  mind  of  the 
father,  and  by  no  means  an  improper  one, 
to  delude  the  French  Government,  and 
which  proved  ineffectual;  and,  therefore, 
though  hard  it  might  be  to  the  unfortunate 
nobleman,  the  Lords  were  bound  to  con- 
firm the  award.  That  afterwards,  on  peti- 
tion, the  suppliant  was  heard  before  the 
Privy  Council  on  the  question  whether  they 
could  rehear  tJie  appeal  or  send  the  case 
back  to  the  Commissioners :  and  the  Coun- 
cil were  of  opinion  that  they  had  not  the 
power  of  domg  either,  and  ^ve  their 
judgment  accordingly,  accompanied  by  the 
remark  that  the  decision  had  been  approved 
by  his  Majesty  in  Council,  had  been  certified 
to  the  Commissioners,  and  that,  in  conse- 

?[neuce  of  that  decision  so  certified,  the 
nnds  had  been  actually  divided  amongst 
other  claimants,  and  it  was  therefore  dear 
there  could  be  no  redress.  That,  at  the 
time  of  the  giving  of  the  last  mentioned 
judgment,  upwarcb  of  one  million  sterling 
remained  in  the  hands  of  the  said  Com- 
missioners, which  fact  appeared  by  the 
accounts  rendered  by  them.  The  petition 
then  stated  that,  after  the  rejection  of  the 
claim,  the  suppliant  presented  a  memorial 
to  the  proper  authorities  in  France,  pray- 
ing for  compensation  out  of  the  fund 
provided  in  France  for  the  indemnity  of 
persons  whose  property  had  been  confis- 
cated on  the  ground  of  their  emigration, 
upon  the  face  of  which  memorial  it  was 
stated  that  his  claim  was  so  made  con- 
ditionally, with  a  view  to  meet  the  event 
of  his  not  succeeding  in  his  claim  upon 
the  British  government;  but  the  claim 
was  rejected  by  the  French  government 
on  the  express  ground  that  all  foreigners 
were  excluded  from  the  benefit  of  the  law 
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providing  indemnity  for  emigrants,  and 
that  he  was  a  British  subject  whose  claims 
against  France  had  been  paid  in  the  fonn 
of  a  compromise  by  the  French  govern- 
ment nuder  the  arrangement  ratified  and 
carried  into  effect  by  the  Convention  of 
1818. 

The  petition  then  stated  proceedings 
before  a  Committee  appointed  by  the 
HoQse  of  Commons  on  May  22,  1834,  to 
examine  the  claim,  which,  however,  did 
not  report  before  the  dissolution  of  Par- 
liament ;  and  further  steps  taken  by  the 
petitioner,  but  unsucceBsfuUy,  to  obtain  a 
recognition  of  his  claim  by  the  next  House 
of  Commons. 

That,  after  payment  of  all  the  claims  of 
the  duly  registered  claimants  which  had 
been  established,  a  large  surplus  remained 
in  the  hands  of  the  said  Commissioners  of 
Deposit,  which  surplus  had  since  been 
paid  to  the  Lords  Commissioners  of  his 
late  Majesty's  Treasury. 

That,    in    the    last    Trinity    term,    the 
suppliant  moved  the    Court   of    Queen's 
Bench  (a)  for  a  rule  calling  upon  the  Lords 
Commissioners  of  the  Treasury  to  shew 
cause  why  a  writ  of  mandamus  should  not 
issue,  commanding  them  to  pay  to  him 
the  amount  of  the  surplus  paid  by  the 
Commissioners  of  Deposit,  mentioned  in 
Stat.  69    Geo.   3.   c.   31.  to    the   Lords  of 
the  Treasury,  or  as  much  thereof  as  might 
be   sufficient  to  indemnify  the  suppliant 
for  the  loss  of  immovable    property   in 
Lower  Aleace,  unduly  confiscatea  by  the 
French  authorities.     That  the   Court  re- 
fused to  grant  the  rule  on  two  grounds, 
first,  that  the  claim  was  unproved  and 
unliquidated,  and  that  the  suppliant  could 
not    call    upon     the     depositaries     of    a 
gross    fund    to    pay    him    thereout    any 
portion  till  he  had  reduced  his  demand  to 
a  certainty,  and  that  he   could  not  call 
upon  these  depositaries  to  ascertain  his 
claim,  they  having  no  power  so  to  do  :  no 
power  to  hear,  to  mquire,  to  take  proofs., 
or  to  determine ;  that,  merely  as  such  de- 
positaries, they  had  none  of  these  powers, 
and  that  no  law  or  statute  had  invested 
them  specially  with   such    powers;    and 
secondly,  that  the  said  Lords    Commis- 
sioners held    the  fund    as  the    servants 
of  the    Crown,  inasmuch  as  the  money 
was  first  obtained  by  the  exertion  of  the 
Boyal    functions;     that    the    suppliant's 
claim    was     beside     the     Parliamentary 
appropriation  of  any  part  of  that  funa, 
ana  tnat  the  residue   had  now   reverted 
to  the  Crown,  and  was  in  the  hands  of 
the  Crown ,  by  its  servants ;  and  that  it 
was  an  established  rule  that  a  mandamus 
would  not  lie  against  the  servants  of  the 


(a)  In  re  Baron  de  Bode,  6  Dowl.  P.O.  776. 


Crown  merely  to  enforce  the  satisfaction 
of  claims  upon  the  Crown. 

"  That  the  yalue  of  immovable  property  in 
Lower  Alsace,  so  lost  by  the  suppliant,  to- 
gether with  the  interest  payable  thereon,  accord- 
ing to  the  terms  of  the  first-mentioned  Conven- 
tion, amounted,  on  Ist  January  1819,  to  the  sum 
of  13,320,885  francs  10  sous  and  a  half  of 
French  money,  being  of  the  value  of  532,835/. 
8«.  4d.  of  English  money,  and  the  suppliant 
accordingly  claimed  that  amount  before  the 
Commissioners  of  arbitration,  liquidation,  and 
award. 

**  All  and  sinfi^ular  which  matters,  by  your 
suppliant  above  in  his  petition  alleged,  your 
suppliant  is  ready  to  verify,  in  such  ways  and 
manners  as  may  be  convenient. 

"  Your  suppliant,  therefore,  most  humbly 
prays  that  your  Majesty  "will  be  graciously 
pleased  to  order  that  right  be  done  in  this 
matter,  and  to  indorse  your  Royal  declaration 
hereon  to  that  effect,  and  to  refer  the  petition, 
with  such  your  Koyal  order  and  declaration 
thereon,  to  your  Majesty's  High  Court  of 
Chancery  at  Westminster,  and  that  this  petition 
may  be  duly  received  and  enrolled;  and  that 
your  Majesty's  Attorney  General,  being  attended 
with  a  copy  thereof,  may  be  required  to  answer 
the  same  ;  and  that  your  suppliant  may  hence- 
forth prosecute  his  complaint  herein  in  such 
court,  and  take  such  other  proceedings  herein 
as  may  be  necessary,  against  the  said  Attorney 
General,  as  representing  the  rights  and  interests 
of  your  Majesty,  and  also  against  such  other 
persons,  if  any,  as  need  may  require  ;  and  that, 
for  that  purpose,  your  suppliant  may  have 
leave  to  make  such  Attorney  General,  and  such 
other  persons  as  aforesaid,  parties  hereto,  and 
to  praj'  to  obtain  such  relief  in  the  matters 
aforesaid  as  under  the  circumstances  herein- 
before stated  shall  be  just.  And  yoiur  suppliant, 
as  in  duty  bound,  shall  ever  pray;  &c. 
**Db  Bode, 
"24th  of  November  1838. 

•*J.  Manning." 

The  petition  was  presented  to  the 
Crown  through  the  Borne  Secretary,  and 
referred  to  the  Chancellor  by  ,^a^  under  the 
sign  manual,  (a)  The  petition  is  signed 
at  the  top,  **  ViCTOBiA  Reg.  Let  right 
be  done,"  and  is  endorsed : 

"  Whitehall,  December  10th,  1838. 

"  Her  Majesty  is  pleased  to  refer  this  petition 
to  her  High  Court  of  Chauceiy,  to  consider 
thereof,  and  to  do  what  is  right  and  proper 
therein.  J.  Russell. 

"  2  February,  1889." 

The  Lord  Chancellor  having  further  en- 
dorsed upon  the  petition,  "Let  right  be 
done,  Cottenham,  C./'  ordered  a  Commis- 
sion to  issue  {b)  to  inquire  into  the  truth 
of  the  facts  therein  stated : 


(a)  The  granting  of  this  ^ai  is  discretionary, 
Incin  V.  Grey  L.  R.  1  C.  P.  171  ;  3  H.  L.  20. 

(6)  The  Attorney  General  contended  that  it 
was  competent  to  the  Crown  to  raise  objections 
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**  Victoria,  by  the  grace,  8cc.,  to  oar  faithful 
and  beloved  Martin  John  West,  John  Farquhar 
Eraser,  Sutton  Sharpe,  John  Elijah  Blunt, 
Edward  Yaughan  Williams,  and  Edward  Smirke, 
Esquirea,  bamaters-at-law,  greeting  :  Whereas, 
by  a  certain  petition  lately  presented  to  us  by 
our  beloTed  and  fiiithful  subject,  Clement  Joseph 
Philip  Pen  de  Bode,  knight,  Bi^n  de  Bode  and 
of  the  holy  Boman  Empire,  We  have  been  in- 
formed," &c. 

Here  followed  the  statement  of  the 
petition  ioHdem  vmh%$,  only  omitting 
the  offer  to  verify  the  statement,  and  the 
prayer. 

**  We,  willing  that  what  is  just  in  this  behalf 
should  be  done,  have  assigned  you  or  any  five, 
four,  three,  or  two  of  you,  by  the  oath  of  good 
and  lawful  men  of  the  county  of  Middlesex,  as 
well  within  liberties  as  without,  by  whf>m  the 
truth  of  the  matter  may  be  best  known,  to  in- 
quire of  the  truth  of  all  and  singular  the  matters 
in  the  said  petition  contained  and  specified. 
And  therefore  We  command  yon  that,  at  such 
day  and  place,  or  days  and  places,  as  you,  or 
any  two  or  more  of  you,  shall  appoint  for  that 
purpose,  you,  or  any  two  or  more  of  you,  dili- 
gently set  about  the  premises,  and  do  and 
execute  aU  and  singular  the  matters  aforesaid 
with  effect;  so  that  as  well  the  inquisition,  as 
all  other  matters  by  yon,  or  any  two  or  more  of 
you,  taken  and  done  in  the  premises,  you,  or 
any  two  or  more  of  you,  send  and  certify  to  Us 
in  Our  Chancery,  under  your  seals  or  the  seals 
of  you,  or  any  two  or  more  of  you,  and  the  seals 
of  those  persons  by  whom  such  inquisition  shall 
be  made,  distinctly  and  openly,  without  delay, 
together  with  these  Our  letters  patent.  We 
also  give  full  power  and  authority  to  you,  or 
any  two  or  more  of  you,  to  call  and  procure  to 

before  the  Lord  Chancellor  to  the  case  stated  on 
the  petition,  before  the  commission  issued. 
Lord  Cottenham,  L.C.,  in  giving  judgment, 
observed  that  there  was  no  case  cited  in  which 
the  Lord  Chancellor  had  adjudicated  on  or 
inquired  into  the  merits  of  the  case  stated  on  the 
petition,  and  that  the  proceedings  passing 
through  the  Court  of  Chancery  appeared  in  afi 
instances  to  have  been  forwarded  to  a  court  cf 
law  for  the  purpose  of  adjudicating  on  the  rights 
of  the  parties.  Having  referred  to  Br.  Abr.  tit. 
Peticion,  pi.  84 ;  Staunford  P.  C.  fo.  72,  c,  22, 
fo.  78,  fo.  22  ;  8  Bla.  Com.  256  ;  Banker's  case, 
14  St.  Tr.  59;  Br.  Abr.  tit  Peticion,  pL  26; 
Yiner.  Abr.  tit.  Prerogative,  Q.  18,  8,  Lord 
Cottenham  concluded :  "  From  all  these  autho- 
rities, it  appears  that  in  the  present  stage  of  the 
ease,  that  is  in  the  bringing  into  Chancery  of  the 
petition  with  the  royal  indorsement,  <  Let  right 
be  done,'  there  is  no  suit  or  proceeding  upon 
which  any  judgment  can  be  given  until  the 
commission  be  returned  and  found  for  the  peti- 
tioner, or  the  facts  stated  by  him  be  admitted  by 
tlie  Attorney  Oeneral.  Until  this  takes  place 
he  has  no  hcug  standi  against  the  Crown.  I 
am,  tberefdre,  of  opinion  Uiat  the  whole  duty  I 
have  to  perform  at  the  present  stage  of  the  case 
is  to  permit  the  party  to  pursue  the  usual  course 
for  the  purpose  of  prosecuting  his  suit."  Com- 
missioo  ordered  to  issue.   Heported  in  2  Phill.  85. 


appear  before  you,  or  any  two  or  more  of  you, 
all  persons  whomsoever  fit  to  be  examined  in 
the  premises,  and  their  examinations,  they  having 
been  first  duly  sworn  before  you,  or  any  two  or 
more  of  you,  to  receive  and  lake.  And  We 
also,  by  the  tenor  of  these  presents,  command 
Our  sheriff  of  Our  county  of  Biiddlesex  that,  at 
a  certain  day  and  place,  or  certain  days  and 
plaoes,  which  you,  or  any  two  or  more  of  yon, 
shall  appoint  for  that  purpose,  and  on  Our  part 
make  known  to  him,  he  cause  to  come  before 
you,  or  any  two  or  more  of  vou,  so  many  and 
such  good  and  lawful  men  of  his  bailiwick,  as 
well  within  liberties  as  without,  hj  whom  the 
truth  of  the  matter  in  the  premises  may  be 
better  known  and  inquired  into.  And  We  also, 
by  the  tenor  of  these  presents,  strictly  command 
all  and  singular  justices,  mayors,  sheriff, 
bailiffs,  officers,  ministers,  and  all  other  Our 
faithful  subjects  of  Our  said  county  of  Middle- 
sex, as  well  within  liberties  as  without,  that  to 
you,  in  the  execution  of  these  presents,  they  be 
attendant,  obedient,  aiding  and  assisting,  in 
such  manner  as  you,  or  any  two  or  more  of  you, 
shall  make  known  to  them  on  our  behalf.  In 
witness  whereof  we  have  caused  Our  letters 
patent  to  be  made.  Witness  Ourself,  at  West- 
minster, the  28rdof  December,  in  the  fourth 
year  of  Our  reign." 

By  yirtue  of  these  letters  patent  the  said 
John  FiMrquTukr  Fraser,  Edioard  Vaughan 
WUliameXo)  and  Edward  Smirke  returned 
a  certain  inquisition,  before  them  taken, 
into  the  High  Court  of  Chancery  afore- 
said, with  the  said  letters  patent  thereto 
annexed  in  these  words :— 

..Middle.e..towit.  {^.^S^-'S 
in  the  county  of  Middlesex,  on  Wednes- 
day the  15th  June,  in  the  year  of  our  Lord 
1842,  and,  by  adjournment,  on  Thursday  the 
16th,  and  Friday  the  17th,  and  Saturday  the 
18th  days  of  the  same  month  of  June,  be- 
fore John  Farquhar  Fraser,  Edward  Vaughan 
Williams,  and  Edward  Smirke,  Esquires,  by 
virtue  of  certain  letters  patent  to  "  M.  J.  West, 
&c.,  '*  directed,  and  to  this  inquisition  annexed, 
on  the  oath  of  Richard  Carpenter,"  &c.,  "to 
wit  fourteen  in  all,  good  and  law^l  men  of  the 
county  of  Middlesex :  who  say,  upon  their  oath : 

"  That  Clement  Joseph  Philip  Pen  de  Bode,  the 
suppliant  in  the  said  letters  patent  mentioned, 
is  the  eldest  son  of  the  late  Charles  Frederick 
Lewis  Augustus  de  Bode,  Baron  de  Bode 
and  of  the  holy  Roman  Empire,  and  formerly  a 
colonel  of  the  regiment  of  Nassau-Saarbmek, 
in  the  service  of  the  King  of  France,  by  Mary, 
his  late  wife,  daughter  of  the  late  Thomns 
Kynnersley,  of  Loxley  Park,  in  the  county  of 
Stafford,  Esquire  ;  and  that  the  said  suppliiuit*s 
said  father  was  bom  on  the  family  estate  at 
Neubo^  in  Germany,  and  was  baptised  at 
Neuhof  aforesaid  ;  and  that  the  said  suppliant 
was  bom  in  the  said  county  of  Stafford,  m  the 
year  of  our  Lord  1777,  and  was  baptised  at 
Uttoxeter,  in  the  same  county,  on  the  2nd  day 
of  May  in  the  same  year. 

(a)  Afterwards  Justice  of  Q.B. 
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*'  And  that,  both  since  the  making  of  the 
pi'aoe  of  Westphiilia,  conohhled  between  France 
an<l  tlio  lioly  Roman  Knipirc  on  the  'Jlth  day  of 
October  in  the  yiar  of  our  Ijord  1648,  and  for 
many  centuries  before  that  time,  the  hardship 
and  land  of  Siiltz,  otherwise  CdlKd  8uhz-ara- 
Staaten,  otherwise  called  Soultz->ous-Forets, 
coDBtituting  part  of  the  barony  of  Fleckenstein, 
in  the  late  province  of  Lower  Alsace,  now 
called  the  department  of  the  Lower  Rhine,  in 
the  kingdom  of  France,  was  an  ancient  fief  de- 
scendible in  the  direct  male  line  only,  and  not 
liable  to  be  aliened  or  encumbere^i  without 
consent  of  the  grantor  of  the  fief ;  and  that  in 
the  3'ear  1720,  upon  the  failure  of  the  male  line 
of  the  barons  of  Fleckenstein,  nomination  to 
and  investiture  of  the  said  fief  was  made  and 
granted  by  the  then  Archbishop  of  Cologne  to 
Hercules  Meriadec,  Prince  of  Uohan  Soubise  ; 
and  that,  upon  the  death  of  the  last  male  de- 
scendant of  the  said  Prince  of  Rohan  Soubise, 
in  1786,  it  belonged  to  the  then  Archbishop  of 
Cologne  to  appoint  a  new  line  of  feudatories  to 
the  same  fief.  And  that  the  said  Charles 
Frederick  Lewis  Augustus,  late  3aron  de 
liode,  obtained  from  him  a  nomination  to  the 
said  fief  and  a  grant  thereof,  and  was  invested 
by  him  with  it  as  with  a  real  male  fief,  by  the 
description  of  the  castle  and  town  of  Soultz, 
and  the  villages  of  Ilerraersweiller,  Reschweiler, 
Meisenthal,  Memelshofen,  Jaegershofeu,  and 
Lausenscholl,  together  with  the  vassals,  juris- 
dictions, woods,  forests,  chaser,  waters,  fisheries, 
pasturage,  franchises,  commons,  and  every 
thing  belonging  thereto,  without  exception,  in 
the  same  manner  as  the  De  Fleckensteins  had 
possessed  them  and  held  them ;  also  the  right 
of  high  and  low  jurisdiction,  and  the  profits 
arising  therefriim  :  to  hold  to  the  said  Raron 
de  Bode  and  his  legitimate  male  feudal  heirs  of 
bis  body,  subject  to  certain  feudal  duties  in  the 
said  grant  particularly  mentioned ;  and,  among 
others,  that  the  said  Baron  de  Bode  should  not 
sell  or  assign,  sever,  or  deteriorate  the  said 
fiefs,  without  the  consent  of  the  said  Elector  of 
Cologne ;  and  that  such  grant  was  then  formally 
ratified  by  the  Chapter  of  Cologne  ;  and  that 
investiture  of  the  said  fief  was  then  in  due 
form  given  by  the  officers  of  the  said  Arch- 
bishop to  the  said  late  Baroo. 

**  And,  further,  that,  previously  to  the  peace 
of  Westphalia,  the  provinces  of  Upper  and 
Lower  Alsace  formed  part  of  the  Empire  of 
Germany.  And,  further,  that  the  Emperor  of 
Germany  and  the  King  of  France,  who  had 
long  been  at  war,  were  parties  to  the  said  peace 
of  Westphalia.  And,  further,  that,  by  the 
treaty  of  Munster,  which  treaty  formed  part  of 
the  peace  of  Westphalia,  the  Emperor  of  Ger- 
many, for  himself  and  for  the  House  of  Austria 
and  also  the  Empire,  ceded  to  France  all  the 
rights  which  they  respectively  had  in  Upper 
and  Lower  Alsace,  with  all  jurisdiction  and 
sovereignty,  subject,  however,  to  an  express 
proviso  that  France  should  be  bound  to  leave 
the  Barons  Fleckenstein,  and  all  the  nobility  of 
Lower  Alsace,  in  the  liberty  and  possession 
they  had  enjoyed  heretofore,  as  immediately 
dependent  upon  the  Empire,  so  that  the  king 
should  not  claim  any  royal  saperiority  over 


them,  but  should  rest  content  with  th?  rights 
which  had  belruiffed  to  the  House  of  Aui»tria, 
and  which,  by  that  treaty  of  pacification,  were 
yielded  to  the  Crown  of  France,  but  without 
prejudice  to  the  so\ereignty  ac<|uired  by  France 
under  that  treaty  in  that  which  had  belonged  to 
the  House  of  Austria. 

*♦  And,  further,  that,  by  the  treaty  of  peace 
concluded  at  Nimeguen  on  the  8rd  day  of  Feb- 
ruary 1679,  between  the  Empire  and  France, 
under  the  mediation  and  guarantee  of  the  King 
of  England,  it  was  stipulated  that  the  provisions 
of  the  said  treaty  of  Munster  should  be  and 
remain  in  as  full  force  as  if  its  provisions  bad 
been  inserted,  word  for  word,  in  the  said  treaty 
of  Ximeguen ;  and  that  a  similar  ratification 
was  included  in  the  treaty  made  between  the 
Kings  of  England  and  Spain  on  the  10th  day  of 
June  1680.  ~  And,  further,  that,  a  new  general 
league  having  been  formed  against  France,  in 
consequence  of  the  violation  of  the  treaties  of 
Westphalia  and  Nimeguen,  William  the  Third, 
King  of  England,  joined  it  by  an  Act  dated 
Hampton  Court,  December  the  20th,  1689. 
And,  further,  that  a  similar  ratification  of  the 
said  treaty  of  Munster  was  included  in  the 
treaty  of  Ryswick,  made  and  concluded  on  the 
30th  day  of  October  1697  ;  and  also  in  that  of 
Ftrecht,  made  on  the  11th  day  of  April  1713  ; 
and  in  that  of  Aix-la-Chapelle,  made  on  the 
18th  day  of  October  1748  ;  and  in  that  of  Paris, 
made  on  the  loth  day  of  February  1763;  and 
in  thnt  of  Versailles,  made  between  the  Kings 
of  England  and  France  on  the  3rd  day  of  Sep- 
tember 1783. 

"And,  further,  that  in  the  year  1791  the  said 
suppliant's  late  father  made  a  public  cession  of 
all  his  rights  in  the  said  property  in  the  presence 
of  the  burghers  and  vassals  of  the  said  lordship 
of  Sultz,  to  the  said  suppliant.  And,  further, 
that,  as  the  said  suppliant  wa.s  only  fourteen 
years  of  age  at  the  time  of  the  said  cession,  the 
said  lordship  and  lands  of  Sultz  were  from 
thenceforward  administered  and  governed  in 
the  name  of  the  said  suppliant,  by  his  said  late 
father. 

'*  And,  that,  in  the  beginnuig  of  October 
1793,  the  said  suppliant  and  his  father  left  their 
residence  at  Suits  and  took  refuge  in  the 
Austrian  army,  then  in  the  neighbonrhood. 
And,  further,  that,  on  the  10th  day  of  Octob^ 
1793,  by  a  decree  now  remaining  in  the  archives 
of  the  said  department  of  the  Lower  Rhine,  it 
was  decreed  by  the  said  department,  in  fall 
session,  that  the  individuals  named  in  a  list 
which  was  and  is  subjoined  to  the  said  decree 
should  be  declared  emigrants,  and  that  all  ih&r 
property  should  be  confiscated  in  order  to  its 
being  sold  or  aliened,  agreeably  to  the  provisions 
of  the  laws  relating  to  emigrants ;  and  that  the 
list  of  names  subjoined  to  the  said  decree 
was  as  follows,  'J.  Armann  NN.  deux  fr^rea 
Seltz, — Bode  de  Sonlts  ; '  after  which  followed 
other  names.  And,  farther,  that,  in  pursaance 
of  the  said  decree,  the  said  lordship  and  landa 
of  Salts,  including  a  certain  mansion  and  certain 
houses,  mines,  lands,  and  other  property  forming 
part  of  the  said  lordship  and  lands,  were  seised 
as  confiscated  by  the  persons  then  exercisini; 
the  powers  of  government  in  France,  and  were 


253]  !nie  Baron  de  Bode  againat  The  Q^aeen,  1845-51. 


thenceforward  treated  as  national  property,  and 
that  part  thereof  was  afterwards  sold  under  the 
aathoritj  of  the  French  Government,  and  that 
the  residue  thereof  continued  in  the  possession 
of  the  French  Government  until  after  the  resto- 
ration of  the  House  of  Bonrhon,  in  the  years 
1814  and  1815. 

**  And,  farther,  the  suppliant's  late  father  died 
in  Russia  in  the  year  1797. 

**  And,  farther,  that,  hy  the  fourth  additional 
article  of  the  definitive  treaty  of  peace  hetween 
the  Kings  of  Great  Britain  and  France,  con- 
cluded at  Paris  on  the  80th  day  of  May  1814, 
it  was  stipulated  that,  immediately  i^r  the 
ratification  of  (hat  treaty,  the  Commissioners 
mentioned  in  the  second  additional  article  of 
the  said  treaty  should  undertake  the  examina- 
tion of  the  claims  of  his  Britannic  Majesty's 
subjects  upon  the  Freucb  Government  for  the 
value  of  the  property,  movable  or  immovable, 
unduly  (Jnd^ment)  confiscated  by  the  French 
anthorities,  as  also  of  the  total  or  partial  loss  of 
the  debts  due  to  them,  or  other  property  unduly 
detained  under  sequestration,  subsequently  to 
the  year  1792.  And,  fhrther,  that,  by  the  ninth 
article  of  the  definitive  treaty  of  peace  between 
the  Kings  of  Great  Britain  and  France,  signed 
at  Paris  on  the  20th  day  of  November  1815, 
it  was  stipulated  that  two  conventions  added  to 
the  said  treaty  should  have  the  same  force  and 
effect  as  if  inserted  therein.  And,  further,  that, 
in  one  of  the  said  conventions,  entitled  Con- 
vention No.  7,  between  the  Kings  of  Great 
Britain  and  France,  also  signed  at  Paris  the 
20th  day  of  November  1815,  it  was  provided. 
Article  1,  that  the  subjects  of  his  Britannic 
Majesty  having  claims  against  the  French  Go- 
Temment,  who,  in  contravention  of  the  second 
article  of  the  Treaty  of  Commerce  in  1786, 
and  subsequently  to  the  Ist  day  of  January 
1793,  had  suffered  in  consequence  of  confisca- 
tion or  sequestration  decreed  in  France,  and 
that  heirs  and  assigns,  subjects  of  his  Britannic 
Majesty,  should,  conformably  to  the  fourth  ad- 
ditional article  of  the  treaty  of  Paris  made  at 
Paris  in  the  year  1814,  be  indemnified  and  paid 
alter  their  claims  should  have  been  recognised 
as  legitimate,  and  the  amount  thereof  should 
have  been  fixed,  aooording  to  the  forms  and 
under  the  conditions  thereinafter  expressed. 
And,  f^irther,  that  the  fifth  article  of  the  said 
convention  contains  the  regulation  by  which  the 
amount  of  British  claimants  in  respect  of  im- 
movable property  was  to  be  ascertained. 

'*  And,  further,  that,  by  a  conunission  under 
the  Great  Seal  of  Great  Britain,  bearing  date 
the  27  th  day  of  Deoember  1815,  Colin  Alex- 
ander Mackemde,  George  Lewis  Newnham, 
George  Hammond,  David  Richard  Morier,  and 
James  Drummond,  Esquires,  were  nominated 
and  appointed  Ccnnmissioners  of  liquidation, 
arbitration,  and  deposit,  for  the  purpose  of  carry- 
ing into  effect,  on  the  part  of  Great  Britain,  the 
provisions  contained  in  the  said  convention. 

**  And,  further,  that,  on  the  12th  day  of  Janu- 
ary 181€,  being  within  the  said  period  of  three 
calendar  mon^  from  the  signing  of  the  said 
convention,  the  said  suppliant,  being  then  in  the 
Bussian  service,  directed  a  memorial  of  his 
claims  as  a  British  sabjecty  under  the  Conven- 
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tion  of  1815,  to  the  Russian  ambassador  at 
Paris,  Count  Pozzo  di  Borgo,  who  had  engaged 
to  transmit  the  same  to  the  Duke  of  Richelieu, 
then  being  Prime  Minister  to  the  King  of  France 
and  his  Minister  for  Foreign  AfEairs,  to  be  for- 
warded by  him  to  the  mixed  commission  men- 
tioned in  the  said  convention,  and  composed  of 
an  equal  number  of  English  and  French  com- 
missioners ;  which  mixed  commission  had  not 
then  entered  upon  its  duties  or  begun  to  sit,  the 
English  members  of  the  commission  not  then 
having  arrived  in  France.  And,  further,  that 
on  the  9th  day  of  February  1816,  the  said 
memorial  was  forwarded  by  the  said  Count 
Pozzo  di  Borgo  to  the  said  Duke  de  Richelieu, 
so  being  such  minister.  And,  further,  tiiat  the 
said  Duke  de  Richelieu  sent  a  letter  to  Count 
Pozzo  di  Borgo  to  be  communicated  to  the  said 
suppliant,  stating  therein  that  he  considered  the 
claim  of  the  said  suppliant  as  inadmissible 
under  the  said  convention,  inasmuch  as  the  said 
suppliant's  father  was  a  German.  The  said 
suppliant  then  presented  a  memorial  to  the  said 
Duke  de  Richelieu,  from  whom,  on  the  29th  dtiy 
of  March  1816,  the  said  suppliant  received  an 
answer,  formally  certifying  that  he  had  received 
the  said  suppliant's  claim  on  the  9th  day  of 
February  1816. 

"And,  further,  that  by  a  convention,"  &c. 
(stating  the  convention  of  April  25th,  1818,  for 
inscribing  an  annuity  in  the  great  book  of  the 
public  debt  of  France,  verbatim  as  at  p.  217, 
ant^.down  to  the  words  "  March  1818")- 

[The  inqaisitioa  then  set  out  the  recitals 
and  enactments  of  stat.  59  Oeo.  3.  c.  31. 
sects.  1  and  16,  as  set  ont  above.] 

"  And  that  neither  the  said  suppliant's  name 
nor  his  claim  had  been  placed  on  the  register  of 
the  names  of  claimants  until  after  the  passing  of 
the  said  Act  of  Parliament. 

^  And,  further,  that,  after  the  payment  of  all 
the  claims  of  the  duly  registered  claimants 
which  have  been  estabUshed,  a  large  surplus,  to 
wit  the  sum  of  482,752/.  6^.  8(f.,  remained  in 
the  hands  of  the  said  commissioners  of  deposit ; 
of  which  surplus  a  sum  of  200,000/.  and  up- 
wards was  applied  to  satisfy  claims  which  had 
been  tendered  after  the  time  limited  by  the  ninth 
article  of  the  convention  of  the  20th  November 
1815,  and  not  admitted  until  the  authority  of 
the  Lords  Commissioners  of  His  Majesty's 
Treasury  was  given  for  that  purpose,  on  the  5th 
May  1 826 ;  and  the  residue,  that  is  to  say,  the 
sum  of  200,000/.  and  upwards,  was  paid  into 
the  Bank  of  England  on  the  Government  ac- 
count, by  direction  of  the  Lords  of  his  Ma~ 
jesty's  Treasury,  in  pursuance  of  the  said  Act 
of  the  59th  year  of  the  reign  of  Ejing  George 
the  Thud,  chapter  31. 

*<  And,  further,  that  the  value  of  the  immov- 
able property  in  XiOwer  Alsace,  so  lost  by  the 
said  suppliant,  together  with  the  interest  payable 
thereon  according  to  the  terms  of  the  said  first 
mentioned  convention,  amounted,  on  the  1st 
January  1819,  to  the  sum  of  9,106,650  francs, 
being  of  the  value  of  364,266/.  English  money. 

*'In  witness  whereof,  as  well  the  said  com- 
missioners as  the  jurors  aforesaid  have  to  this 
inquisition  set  their  hands  and  seals,  at  the 
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place  and  on  the  day  and  year  above  mentioned, 
that  is  to  say,  this  18th  day  of  June  aforesaid.'* 

The  Attorney  General  pnt  in  a  traverse, 
and,  protesting  that  the  said  petition  was 
not  good  and  suflBcient  in  law,  pleaded — 

**  That  the  said  several  matters  and  things  in 
the  said  petition,  and  also  in  the  said  inquisition 
contained,  specified  and  set  forth,  are  not,  nor 
is  any  one  of  them,  nor  any  part  thereof,  true 
in  fact :  and  this  he,  the  said  Sir  F.  P.,  knight, 
80  being  such  Attorney  General  as  aforesaid,  who 
sues  for  our  said  Lady  the  Queen  as  aforesaid, 
prays,  on  behalf  of  our  said  Lady  the  Queen, 
may  be  inquired  of  by  the  country. 

**  And,  for  a  further  plea  ftc,  that  the  said 
several  supposed  causes  of  petition  in  the  said 
petition,  and  also  in  the  said  inquisition  contained, 
specified  and  set  forth  did  not,  nor  did  any  or 
either  of  them,  accrue  to  the  said  suppliant 
within  six  years  next  before  the  presenting  and 
exhibiting  the  said  petition  by  the  said  sup- 
pliant to  our  said  Lady  the  Queen. 

"  And,  for  a  further  plea,"  &c.,  *'  that  the  said 
several  supposed  causes  of  petition  in  the  said 
petition,  and  also  in  the  said  inquisition,  con- 
tained, specified  and  set  forth  did  not,  nor  did 
any  or  either  of  them,  accrue  to  the  said  sup- 
pliant since  the  accession  of  our  Lady  the 
Queen  to  the  Crown  and  sovereignty  of  this 
realm.  "  H.  Waddinqton, 

"  For  the  Attorney  General." 


Replication. 

**  And  the  said  suppliant  protesting  that  the 
plea  of  the  said  Attorney  General  by  him  first 
above  pleaded,  and  the  matters  therein  con- 
tained, are  insufiicient  in  law  in  this,  to  wit  that 
the  same  plea  is  multifarious,  and  that  it  puts  in 
issue  divers  public  treaties  and  conventions, 
alleged  in  the  said  petition,  and  found  by  the 
said  inquisition,  to  have  been  entered  into  be- 
tween divers  kings  of  Great  Britain,  predeces- 
sors and  progenitors  of  our  said  Lady  the 
Queen,  and  divers  foreign  princes  and  states, 
and  alio  that  the  said  Attorney  General  has  in 
and  by  the  said  first  plea  denied  the  existence 
of  a  certain  Act  of  Parliament  made  and  passed 
in  the  59th  year  of  the  late  King  George  the 
Third,  to  enable  certain  commissioners  fully  to 
carry  into  effect  several  conventions  for  liquida- 
ting claims  of  British  subjects  and  others 
against  the  Government  of  France,  and  has  in 
and  by  bis  said  first  plea  referred  the  alleged 
non-existence  of  the  said  Act  of  Parliament  to 
the  decision  of  a  jury  of  the  country,  and  that 
the  said  plea  is  in  divers  other  respects  informal 
and  insufficient,  for  replication  nevertheless,  in 
this  behalf,  the  said  suppliant  says  that,  inas- 
much as  the  said  Attorney  General  has  prayed 
that  the  truth  of  the  said  several  matters  and 
things  may  be  inquired  of  by  the  country,  the 
said  suppliant  doth  the  like. 

<'  And  the  said  snppltant  protesting  that  the 
plea  of  the  said  Attorney  General  by  him 
secondly  above  pleaded,  and  the  matters  therein 
contained,  are  insufficient  in  law  in  this,  to  wit 
that  the  same  are  wholly  mapplicable  to  a  plea 
T>leaded  by  way  of  traverse,  or  in  confession  and 


I  avoidance,  of  matter  contained  in  an  inquisition 
i  taken  under  a  commission  issued  to  inquire  into 
the  truth  of  matter  alleged  in  a  petition  of  right, 
for  replication  nevertheless,  in  this  behalf,  the 
said  suppliant  says  that  the  several  causes  ot 
petition  in  the  said  petition,  and  also  in  the  said 
inquisition  contained,  specified  and  set  forth 
did,  and  each  of  them  did,  accrue  to  the  said 
suppliant  within  six  years  next  before  the  pre- 
senting and  exhibiting  of  the  said  petition  by 
the  said  suppliant  to  our  said  Lady  the  Queen : 
and  this  the  said  suppliant  prays  may  be  in- 
quired of  by  the  countr}-. 

"  And  the  said  suppliant,  protesting  that  the 
plea  of  the  said  Attorney  General  by  him  thirdly 
above  pleaded,  and  the  matters  therein  con- 
tained, are  insufficient  in  law,  for  replication 
nevertheless,  in  this  behalf,  the  said  suppliant 
says  that  the  several  causes  of  petition  in  the 
said  petition,  and  also  in  the  said  inquisition, 
contained  did,  and  each  of  them  did,  accrue  to 
the  said  suppliant  since  the  accession  of  our 
said  Lady  the  Queen  to  the  Crown  and  sove- 
reignty of  this  realm:  and  this  he,  the  said 
suppliant,  also  prays  may  be  inquired  of  by  the 
country. 

"J.  Manthno." 

The  Attorney  Oenercd  rejoined  in  issue 
on  the  last  two  counts  of  the  replication. 

The  case  was  tried  at  Bar,  in  Trinity 
vacation  184i,(a)  before  Lord  Denman, 
L.O.J.,  Patteson,  Williams  and  Colb- 
EIDOE,  JJ.,  and  a  jury. 

The  jury  found  for  the  suppliant  on  the 
first  issue,  and  for  the  Grown  on  the 
others. 

In  Michaelmas  term  1844,  HUl  obtained 
a  rule  calling  on  the  Attorney  General  to 
show  cause  why  the  verdict  should  not  be 
entered  for  the  suppliant  on  the  first 
issue ;  and  why  judgment  should  not  be 
entered  for  the  suppliant,  notwithstanding 
the  verdict  found  for  the  Crown  on  the 
second  and  third  issues. 

In  the  same  term,  the  Solicitor  General 
(Sir  J*.  The8iger),(h)  obtained  a  rule  calling 
on  the  suppliant  to  show  cause  why  judg- 
ment should  not  be  entered  in  for  the 
defendant  on  the  first  issue,  non  obstante 
veredicto  for  the  said  suppliant  on  part  of 
the  said  issue. 

In  Hilary  term  and  vacation,  1846, 
Hill,  Manning,  Serjt.,  Mellor,{c)  G,  A. 
Young,  and  Chisholm  Anstey  showed  cause 
against  the  Solicitor  General's  rule :  and 

The  Solicitor  General  (Sir  F.  Thesiger), 
EeWy,(d)  and  Waddvngton(e)  supported  the 
rule. 


(a)  June  SO,  21,  22,  and  24. 
lb)  Afterwards  Lord  Chelmsford,  L.C. 
(c)  Afterwards  a  Justice  of  Q.B. 
Id)  Afterwards  ChiefBaron  of  the  Exchequer. 
(«)  Afterwards  Permanent   Under-Secretary 
of  State  for^the  Home  Department 
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In  the  same  Hilary  vacation  the  Ooort 
directed  the  counsel  for  the  suppliant  to 
argne  in  support  of  HiWs  rale :  and  ac- 
cordingly. 

Hill,  Manning,  Serjt.,  MeUor,  Yoimg, 
and  AntUy  for  the  suppliant. 

The  Solicitor  General  (Sir  F.  Thesiger) 
and  WaddingUm  for  the  Grown. 

On  the  port  of  the  Crown  it  was  con- 
tended that  a  petition  of  right  only  lay  for 
the  recovery  of  land,  or  specific  chattels. 

On  the  part  of  the  suppliant  it  was  con- 
tended that  on  petition  of  right  it  was  not 
necessary  for  a  petitioner  to  show  a  legal 
right,  hut  that  it  was  sufficient  if  his 
claim  was  founded  on  justice.(a) 

The  following  authorities  were  referred 
to  oil  this  question,  which  led  to  a  general 
inquiry  into  the  nature  of  a  petition  of 
right,  and  the  proper  course  of  the  pro- 
ceeding, both  as  to  substance  and  form  :— 
Y.  B.  Tr.  34  H.  6.  fol.  506.  pi.  18 ;  3  Fitz. 
Abr.  66.  (ed.  1666)  Feticum,  pi.  8 ;  ABhby 
y.  White,  2  Ld  Baymd.  938,  963 ;  Case  of 
Civee  Eborwn,  Ryl&y's  PI.  Pari.  262  (33 
Ed.  1);  1  Bot.  Pari.  166,  No.  66;  the 
Case  of  the  Bankers,  14  St.  Tr.  1.  48; 
Cose  of  Bishop  de  SaUowe,  Eyley*$  PI. 
Pari.  408  (14  Ed.  2.) ;  1  Bot.  Pari.  374, 
No.  30 ;  Case  of  Wardon,  Byley's  PI.  Pari. 
262  (33  Ed.  1.);  1  Bot.  Pari.  170,  No. 
96;  Madbeaih  v.  Ealdimand,  1  T.  H.  172; 
2  Br.  Abr.  13la,  Peticion  pL  19  (1  H.  7.) ; 

2  Br.  Abr.   130a,    Feticion  pi.   2 ;    2  «fe 

3  Ed.  6.  c.  8. ;  2  Br.  Abr.  130,  FeOdon 
pi.  3 ;  the  Case  of  the  Wardens  and  Com- 
mondlty  of  Saddlers,  4  Kep.  646 ;  34 
Ed.  3.  o.  14. ;  36  Ed.  3.  c.  13. ;  Case  of 
Basyng,  Byley^s  PI.  Par).  334  (36  Ed.  1.) . 
1  Bot.  Pari.  179,  No.  44;  the  Bankers' 
case,  Skinn.  601,  607;  Case  of  EverU, 
Bylay's  PL  Pari.  251  (33  Ed.  1.) ;  1  Bot. 
Pari.  164,  No.  62 ;  Viseowit  Canterhwry  v. 
the  Attorney  General,  1  FhiU.  30,  A  4  St. 
Tr.  N.8. ;  Case  of  Gervais  de  Clifton,Y,  B. 
Pasch.  22  Ed.  3.  fol.  6,  A.  pi.  12;  Case  of 
Bobert  de  Clifton,  1  Bot.  Pari.  416  (18  Ed. 
2.),  No.  3 ;  3  Bla.  Com.  234,  Sdc.  ;  1 
Bla.  Com.  243  ;  Finch's  Law,  B.  4 
ch.  3,  p.  266  (ed.  1769);  2  Br.  Abr. 
1806,  FeHeion,  pi.  12,  16,  16;  t6.  131a, 
pi.  21;  ib.  1316,  pi.  24;  Staundforde's 
Prerogatiye,  ch.  22,  p.  726,  Ac. ;  (Sase  of 
Cadell,  ByMs  PI.  Pari.  414  (14  Ed.  2.) ; 
1    Bot.    Pari.    378,     No.    61;    Case  of 


(a)  See  Letter  to  Lord  Cottenhtm  on  the 
Law  and  Practice  of  Petition  of  Bight,  by  T. 
Cbifholm  Anstey  (one  of  the  counsel  in  the  case), 
London,  1843  ;  also  Maitland's  Ademonnda  de 
Parliamento,  1805;  Viscount  Canterbury  t. 
Beg.  4  St.  Tr.  N.  S.  767;  Tobin  v.  Beg.  16 
C.  B.  N.  S.  810;  Feather  v.  Beg.  6  B.  and  S. 
t57;  ThomasY,  Beg,  L.  R.  10,  Q.B.  81 ;  Windsor 
and  Annapolm  Baihtay  v.  Beg.  11  App.  Ca. 
007. 


Terward,  Byley's  PL  Pari.  414(14  Ed.  2.) ; 
1  Pari.  Bot.  378,  No.  62;  Case  of 
Northampton,  Byley's  PI.  Pari.  4)4  (14  Ed. 
2.);  1  Bot.  Pari.  378,  No.  63;  Case 
of  Aynesham,  Byley*s  PL  Pari.  261  (33  Ed. 
1.);  1  Bot.  Pkrl.  164,  No.  48;  Case 
of  Estretelyng,  Byley's  PL  Pari.  261  (33 
Ed.  1.);  1  Bot.  Pari.  164,  No.  49; 
Case  De  Ddntis,  ByWs  PI.  Pari.  263 
(33  Ed.  1.) ;  1  Bot.  Pari.  166,  No.  69;  FaU 
grave  on  the  original  authority  of  the 
King's  Council,  p.  23,  27 ;  Dix<m  v.  Harri' 
son,  Vaugh,,  36,  47;  Bex  v.  Johnson, 
6  East,  683  ;  Caue  of  Levesham,  Byley*a  PL 
Pari.  641  (4  Ed.  3.),  No.  27;  2  Bot. 
ParL  49,  No.  76 ;  Case  of  Bishop  of  Exeter, 
1  Bot.  Pari.  421  (18  Ed.  2.),  No.  18;  Case 
of  Mutton  and  Lucy,  ByWs  PL  Pari.  263 
(33  Ed.  1.),  1  Bot.  Pari.  170,  No.  98; 
Case  of  Littleover,  ByleyU  PL  Pari  263 
(33  Ed.  1.);  1  Bot.  Pari.  170,  No.  99; 
Case  of  Ely,  Byley's  PL  ParL  249  (33  Ed. 
1.);  1  Bot.  Pari.  163,  No.  40;  Case 
of  Favnel,  Byley*s  PL  Pari.  231  (30  Ed.  1.), 

1  Bot.  Pari.  146,  No.  2;  Co.  Ent. 
422a,  Petition  de  Droit,  pi.  2;  Case  of 
De^Ul,  1  Bot.  ParL  401  (16  and  16  Ed. 
2.),  No.  82  ;  Case  of  Hawise,  1  Bot.  Pari. 
412  (16  and  16  Ed.  2.),  No.  160 ;  Case  of  De 
Flatt,  1  Bot.  ParL  437  (19  Ed.  2.),  No.  26 ; 
Case  of  De  Audele,  1  Bot.  Pari.  463  (12  Ed. 
2.).  No.  28;  Case  of  De  Veer,  1  Bot.  Pari. 
479  (incerc.  Ed.  1.  and  2.),  No.  110; 
Cases  in  2  Bot.  Pari.  37,  41,  and  46  (4  Ed. 
3.);  Case  of  Belhouse,  Byley*s  PL  Pari. 
263  (33  Ed.  1.);  1  Bot.  Pari.  166,  No. 
6L  ;  Case  of  Hide,  Byley's  PL  Pari.  266 
(33  Ed.  1.),  1  Bot.  Pari.  167,  No.  71; 
Case  of  Elsefend,  Byley's  PL  Pari.  266 
(33  Ed.  1.),  1  Bot.  Pari.  167,  No.  76; 
Case  of  Hastings,  Byley's  PL  Pari.  414 
(14  Ed.  2.),  1  Bot.  Pari.  377,  No. 
60;    Case    of   Burgesses  of  Scardeburgh, 

2  Bot.  ParL  221  (21  and  22  Ed.  3.),  No. 
60 ;  Case  of  Favershwin  Abbe,  ByUy^s  PL 
Pari.  646  (4  Ed.  3.),  2  Bot.  Pari.  48, 
No.  68 ;  Fenn  v.  Lord  Baltimore,  1  Ves. 
Sen.  444,  446 ;  4  Inst.  116 ;  3  Fits.  Abr.  6a 
(ed.  1666),  Fetition,  pi.  16  (see  note  (a)  to 
Smith  V.  Upton,  6  Man.  Sd  G.  261); 
Beeve  t.  the  Attorney  General,  2  Atk.  223 ; 
Mitford's  Plead.  31    (p.  33  in  6th  ed.) ; 

1  DanieU's  Ch.  Pr.  138  (2nd  ed.),  ch.  4,  s. 

2  ;  the  Attorney  General  y.  Aspinall,  2  Myl. 
&  Cr.,  613 ;  In  the  matter  of  the  Baron 
De  Bode,  4  Jnr.,  646;  Manning's  Exch. 
Pr.  118,  127 ;  Stockdale  v.  Hansard,  9  A. 
A  E.  1,  183,  207;  Hill  v.  Bigge,  3  Moo, 
P.  C.  466,  476 ;  Madox's  Hist.  Exch.  ch. 
3 ;  Bracton,  foL  107,  B.  8,  Tract  1,  c.  9,  s. 
1 ;  Britton,  introd.  s.  4 ;  De  petitionibns 
in  Parliament,  Byley's  PL  Pari.  Appendix 
442,  4  (8  Ed.  1.);  De  ordinatione  de  peti- 
tionibns Parliam.  Byley's  PL  Pari.  Appen- 
dix, 469  (21  Ed.  h)',Beir  v.  FoHington, 
12  Mod.  31 ;  Case  of  Lodda^e,  ByUy's  Pi. 
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Pari.  261  (33  Ed.  1.) ;  1  Rot.  Pari.  169, 
No.  88 ;  Introdaction  to  Rot.  Lit.  Glaus, 
xxii.,  xxviii.;  Case  of  Wcdchhoef,  1  Rot. 
Pari.  168.  No.  78;  Case  of  Crist-ChurcK  I 
Byl.  PL  Pari.  241  (33  Ed.  1.) ;  1  Rot.  Pari. 
159,  No.  3  ;  Gottmis  case,  Y.  B.  Hil. 
(2  Ed.  3.),  fol.  186,  pi.  2;  Y.  B.  Mich. 
(24  Ed.  3.),  fol.  646,  pi.  69;  3  Fitz.  Abr. 
66  (ed.  1565),  Peticion,  pi.  19;  Proceed- 
ings, Ac.  of  the  Privy  Council,  Vol.  v., 
Pref.  p.  xc,  &c.,  p.  316;  3  Inst.  242; 
Case  of  De  Grey,  1  Rot.  Pari.  397  (16 
and  16  Ed.  2.).  No.  59;  Yearb.  Micb. 
10  H.  4,  fol.  4a,  pi.  8;  1  Rot.  Pari.  61 
(18  Ed.  1.),  No.  195;  37  Assis.  fol.  218, 
pi.  11 ;  Yearb.  Pascb.  7  H.  7.  fol.  106,  pi. 
2;  Yearb.  Mich.  9  H.  4,  fol.  4a,  pi.  17; 
Yearb.  Hil.  21  H.  7,  pi.  1,  fol.  la,  3a; 
Yearb.  Trin.  35  H.  6,  fol.  60a,  61a,  B.  pi.  1 ; 
Jteg.  v.  Tukhin,  2  Ld.  Rayra.  1061,  1065; 
I  Fitz.  Abr.  272a  (ed.  1565),  Dette,  pi.  17 ; 
1  Fitz.  Abr.  137rt  (ed.  1565),  Barre,  pi. 
121  ;  2  Bro.  Abr.  26 1  a.  Traverse  d'office. 
pi.  18 ;  Cohhrooke  v.  Attorney  General, 
7  Price  146;  Priddy  v,  Eo«e,  3  Mer.  86, 
94;  Ellis  V.  Earl  Grey,  6  Sim.  214;  and 
Oldham  v.  the  Lords  of  the  Treasury,  oit. 
ib.  220 ;  Proceedings  against  the  Earl  of 
Portland,  14  St.  Tr.  234,  261;  Y.  B.  Mich. 
39   H.   6.   fol.   27a,    pi.   40;    Y.  B.   Hil, 

3  H.  7,  fol.  26,  p.  10;  Moore  v.  Bouh 
cott,  1  Bing.  N.  C.  323 ;  Willion  v.  Berkley, 
Plowd.  223,  248;  3  Inst.  240,  &c.,  ch.  106; 
Bruerton's  case,  3  Dyer,  3596,  360a,  pi. 
(5) ;  20  Vin.  Abr.  14,  Strict!  Juris,  pi.  8; 
Y.  B.  Mich.  11  H.  4,  fol.  28a,  pi.  53; 
Y.  B.  Tr.  11  H.  4,  fol.  8o6,  pi.  23;  Y.  B. 
Mich.  13  H.  4,  fol.  66,  pi.  15;  Y.  B.  Hil. 
13  H.  4,  fol.  146,  pi.  11 ;  Y.  B.  Hil.  21  H. 
7,  fol.  18a,  pi.  30. 

The  following  authorities  were  cited 
on  the  questions,  whether  the  inquisition 
could  be  looked  inlo  without  reference  to 
the  petition ;  whether,  on  reference  to  the 
petition,  the  Crown's  liability  was  suffici- 
ently found  by  inquisition  ;  and  as  to  the 
consequence  of  a  defective  finding: — 
Staundforde,  Prerogative,  736,  ch.  22,  tit. 
Petition  ;  Com.  Dig.  Prerogative  (D.  80) ; 
Rastairs  Ent.  461a,  Petition,  pi.  1;  Finch's 
Law,  B.  and  ch.  3,  p.  256  (ed.  1759) ;  Case 
of  Bishop  of  Exeter,  1  Rot.  Pari.  421  ( 18  Ed. 
2.),  No.  18  ;  Case  of  Ea^rl  of  Kent,  Yearb. 
Hil.  (21  Ed.  3.),  fol.  47a,  pi.  68 ;  Yearb. 
Mich.  13  H.  7,  fol.  11a,  pi.  12;  Yearb. 
Mich.  9  H.  4,  fol.  Qa,  pi.  20 ;  Yearb.  Hil. 

4  H.  7.  fol.  5a,  pi.  10;  Yearb.  Hil.  21  H. 
7,  fol.  18a,  pi.  30 ;  Yearb.  Mich.  3  H.  7. 
fol.  136,  pi.  19 ;  Yearb.  Trin.  9  H.  6,  fol. 
20a,  pi.  15 ;  Yearb.  Mich.  89  H.  6,  pi.  36, 
pi.  5. 

On  the  question,  whether  the  sup- 
•pliant's  claim  was  within  the  terms  of  the 
treaties  and  conventions,  the  following 
ftuthorities  wore  cited :  —  Count  WalVs 
«a8«,  3  i^app«  18 ;  Gountmt  Conway's  case, 


I  2  Knapp,  364;  Countess  of  Daihowis  v. 
i  M*Douall,7 CI  &F.  817 ;  Munro  y,  Muwro, 
;  7  CI.  &  F.  842  ;  Case  of  jEneas  Macdonald, 
i  Fost.  C.  L.  59 ;  Drummond's  case,  2  Knapp, 
I  295 ;  BanielY.  Commissioners  for  Claims  on 
I  France,  ib.  23  ;  Story's  case,  3  Dyer,  2986 ; 
j  Story  on  the  Conflict  of  Laws,  p.  47,  a.  48 
I  (Boston,  1834) ;  Calvin's  case,  7  Rep.  la, 
i  6a',  Co.  Lit.  8a;  1  Hale  P.  C.  69,  70. 
]  Printed  extracts  from  the  treaties,  Ac, 
I  were  placed  in  the  hands  of  the  Court  by 

1  the  suppliant.  On  the  question,  whether 
the  Court  could  look  out  of  the  inquisi- 
tion, and  take  judicial  notice  of  these 
documents.  Taylor  v.  Barclay,  2  Sim.  132, 
and  Van  Omeron  v.  Dotoick,  2  Camp.  42, 
44,  were  cited. 

On  the  construction  of  the  treaties,  and 
59  Geo.  3.C.  31.,  as  affecting  the  jurisdiction 
of  the  Court,  and  the  question,  whether 
the  matter  was  res  judicata,  or  concluded 
by  the  recitals  in  the  statute,  the  follow- 
ing authorities  were  referred  to : — 

Ea/rl  of  Leicester  v.  Heydon,  Plowd. 
384,  398 ;  Pilkington  v.  uovnmlssioners 
for  Claims  on  France,  2  Knapp,  7 ;  Cown- 
tess  Conway's  case,  2  Knapp,  364 ; 
Daniel  v.  Commissioners  for  Claims  on 
France,  ib.  23  ;  Drummond's  case,  ib,  295  ; 
Webster's  case,  ib,  386;  Fost.  Or.  L.  186, 
1st  Disc.  88.  3,  4  ;  4  Inst.  163  ;  Com. 
Dig.  Justices  of  the  Peace  (A.  6),  (A. 
7),  (A.  8) ;  1  Br.  Abr.  146a,  Commissions 
and  Commissioners,  p.  9,  10,  11 ;  Triquei 
V.  Bath,  3  Burr.  1478  ;  Beamee's  Ele- 
ments of  Pleas  in  Equity,  p.  88;  Draper 
V.  Crowther,  2  Ventr.  362 ;  Mitford'e  PI. 
224  (p.  263  in  5th  ed.)  ;  Cooper's  PI. 
241 ;  Earl  of  Derby  v.  Duke  of  Aihol,  1  Vea. 
Sen.  202 ;  S.  C.  1  Dick.  129 ;  Bishop  of 
Sodor  and  Man  v.  Earl  of  Derby,  2  Ves. 
Sen.  337,  357 ;  Lord  Coni/ngsby's  case, 
9  Mod.  95 ;  Warwick  v.  While,  Bunb.  106  ; 
Moravia  v.  Sloper,  2  (^om.  Willee,  30,  34, 
37 ;  Blacket  v.  Lumley,  1  Ventr.  240 ;  JTan* 
slap  v.  Cater,  1  Ventr.  243;  Pinager  v. 
Gale,  2  Ventr.  100 ;  SoUers  v.  Lawrence, 
Willes,  413 ;  Jennings  v.  Hanhyn,  Carth. 
11,  12;  Bex  V.  Mayor,  8fc,  of  Liverpool ^ 
4  Burr.  2244 ;  Gates  v.  Kniaht,  3  T.  R.  442  ; 
Anon.  1  Freem.  C.  B.  104 ;  Deibridge  v. 
Pentyer,  ib,  315;  Borland  v.  CocJte,  ib. 
315;  Stainton  v.  Randal,  ib.  260,  266; 
Baker  v.  HoUnan,  ib.  316 ;  Anon.  ib.  319  ; 
Higginson  v.  Martin^  ib.  322  ;  Godfrey 
V.  SoMnders,  1  Sid.  87;  Anon.  Fitzgib. 
44 ;  Bamsey  v.  Atkinson,  1  Lev.  50  ;  Price 
V.  Bill,  1  Lev.  137;  WaUie  v.  Sgp^e, 
2  (T.)  Jones,  230 ;  StoMyon  ▼.  DavtB, 
6  Mod.  223,  224;     Waldock   v.    Cooper^ 

2  Wils.  16 ;  Emery  v.  BartleU,  2  Str.  827  ; 
Dye  and  Olive's  case,  March  117 ;  Nabob 
of  the  Carnaiic  v.  East  India  Company, 
1  Ves.  Jun.  370,  388;  S.  C.  as  Nabob  </ 
Arcot  V.  the  East  India  Company,  3  Bro. 
C.  0.  292,  301 ;   Strode  v.  Little,  1  Vern. 
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59;  Ounningham  v.  Wegg,  2  Bro.  0.  C. 
241 ;  Jones  y.  Moldrvn,  3  Lev.  14]  ;  Mostyu 
V.  Fahrigas,  Cowp.  161, 172 ;  Baynes  v. 
Baynes,  9  Ves.  4i52 ;  Attorney  General  v. 
Lord  Hotham,  Tarn.  &  B.  209,  218; 
Sheen  v.  Bickie,  6  M.  &  W.  175,  181 ; 
TMutt  V.  8e1hy,  6  A.  A  B.  786 ;  Morgan 
V.  Smwa/rd,  2  M.  &  W.  544,  561 ;  Y.  B. 
Mich,  35  H.  6,  fol.  la.  pi.  1 ;  HiU  v. 
Beardon,  2  Boss.  608,  630. 

On  the  qnestion,  whether  the  Crown 
oonld  be  said  to  have  received  the  money 
paid  into  the  Bank  of  England  on  the 
order  of  the  Lords  of  the  Treasury  under 
59  Geo.  3.  c.  31.,  the  following  authorities 
were  referred  to : — Bex  v.  the  Lords  Com' 
missioners  of  the  Treasury,  4  A.  &  E. 
286,  298 ;  In  re  Baron  De  Bode,  6  Dowl. 
P.  0.  776 ;  3  Bla.  Com.  264,  Ac. ;  4  and 
5  W.  4,  c.  15;  Y.  B.  Mich.  9  H.  4, 
fol.  4a,  pi.  17 ;  Y.  B.  Hil.  4  H.  7.  fol.  la, 
dL  1 ;  Y.  B.  Mich.  7  H.  4,  fol.  33a,  pi. 
20 ;  Newland  v.  Attorney  General,  3  Mer. 
684  ;  MUford  v.  B&ynolds,  1  Phill.  185  ; 
Oirdley  v.  Lord  PcUmerston,  3  B.  &  B. 
275.(a)  Cur.  adv.  vuU. 

Lord  Dekvak,  O.J.  (December  11th, 
1845),  delivered  the  judgment  of  the 
Oourt. 

The  general  proposition  maintained  by 
the  suppliant  is,  that  the  conventions  con- 
cluded between  England  and  France,  and 
the  proceedings  and  transactions  that  have 
followed,  have  produced  this  state  of 
things.  The  money  paid  into  the  bank 
on  me  Government  account  has  been 
yirtnally  received  by  the  Grown  in  trust 
for,  and  to  the  use  of,  the  suppliant ;  that 
money  was  in  eflbct  provided  for  the  pur- 
pose of  paying  him  a  compensation  for 
the  property  which  he  lost  at  the  period 
of  tne  French  Bevolution;  he  falls  as 
completely  within  the  description  of  the 
person  to  whom  that  money  is  now  made 
payable  as  if  the  treaty  had  named  him  as 
that  person,  and  had  lodged  the  money  in 
the  hands  of  the  Grown  of  England  for  the 
express  purpose  of  being  paid  over  to  him. 

On  the  p«u*t  of  the  Orown,  while  this 
deduction  of  facts  is  questioned  in  all  its 
parts,  long  and  able  arguments  have  been 
strenuously  urged  to  prove  that,  supposing 
all  the  facts  to  be  well  establisned  by 
evidence  and  well  found  by  the  verdict, 
still  no  judgment  can  be  g^ven  for  the 
suppliant  in  this  form  of  proceeding. 


(a)  See  also  Reg.  v.  Lords  Commisaiotiers  of 
the  Treasury,  L.  R.  7  Q.  B.  887  ;  Bustomjee  v. 
Reg.  3  Q.  B.  D.  69  ;  Tn  re  Nathan,  12  Q.  B. 
D.  461 ;  Beg.  v.  Commissieners  ef  Income  Tax, 
SI  Q.  B.  D.  818/  Kinloch  v.  Secretary  of 
State  for  India,  7  App.  Ca.  619;  Beg.  v. 
Secretary  of  StaU  for  War,  2  Q.  B.  (189X), 
326. 


We  may  at  first  feel  some  regret  that 
this  line  of  objection  was  not  directed  at 
an  earlier  period  against  the  method 
adopted  by  the  suppliant  for  obtaining 
what  he  undertakes  to  prove  to  be  his 
due.  For,  whatever  degree  of  doubt  may 
attach  on  almost  every  other  part  of  the 
case,  none  can  l)e  seriously  entertained 
that,  if  the  proceeding  were,  of  its  own 
nature,  and  in  point  of  law,  incompetent 
for  the  purpose  with  which  it  was  com- 
menced, the  Lord  Chancellor  might  have 
been  required  at  the  very  outset  to  bring 
it  to  an  end,  and  prevent  the  expenditure 
of  money  and  the  endurance  of  anxiety 
for  so  long  a  period  with  no  possibility  of  a 
favourable  result.  Considering,  however, 
the  length  of  time  that  has  elapsed  since 
anything  has  been  practically  done  in  a 
petition  of  right,  the  imperfection  of  all 
the  authorities,  and  the  obscurity  that 
hangs  over  this  portion  of  our  law,  as 
well  as  the  very  complicated  series  of 
facts  related,  the  coarse  that  has  been 
taken  can  hardly  excite  surprise,  much 
lens  should  it  provoke  censure.  It  was 
natural  under  such  circumstances  that 
the  advisers  of  the  Orown  should  require 
proof  of  all  the  facts  that  might  be  found 
to  constitute  a  claim,  without  surrender- 
ing the  point  of  jurisdiction — the  ques- 
tion, namely,  how  far,  on  all  those  proofs 
being  made  out,  this  Oourt  has  power  to 
pronounce  upon  them  any  judgment  in 
favour  of  the  suppliant,  ouch  at  least,  is 
the  position  of  things  with  which  we  are 
now  to  deal. 

We  may  here  observe  that  there  is 
nothing  to  secure  the  Orown  against  com- 
mitting the  same  species  of  wrong,  uncon- 
scious and  involuntary  wrong,  in  respect 
of  money,  which  founds  the  subjecjt's  right 
to  sue  out  his  petition  when  committed  in 
respect  to  lanos  or  specific  chattels :  and 
there  is  an  unconquerable  repugnance  to 
the  suggestion  that  the  door  ought  to  be 
closed  against  all  redress  or  remedy  for 
such  wrong.  The  reference  from  the 
Orown  to  the  law  oflficers,  and  that  of  the 
law  officers  to  the  Chancellor,  would  seem 
to  reject  the  ordinary  rules  and  analogies 
of  legal  proceedings,  in  order  to  arrive  at 
the  conclusion  whether  the  subject's  right 
has  been  in  any  manner  infringed  by  the 
Orown,  and  to  show  that,  if  the  infraction  is 
duly  proved,  reparation  ought  to  be  made. 
The  dignity  of  the  Crown  itself  appears 
to  demand  that  when  the  inquiry  which 
it  bas  ei^oined  is  so  terminated,  the 
proper  course  for  giving  eflTect  to  its 
second  and  more  important  injunction, 
that  right  be  done,  should  be  pursued. 
For  this  reason,  without  coming  to  any 
decisions  on  matters  which  may  oe  called 
technical,  we  feel  it  to  be  our  duty  to  ex- 
amine, in  the  first  place,  whether  the  facta 
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found  by  the  Jury  ostablish  the  right,  sup- 
posing for  the  present  that  this  remedy  is 
given  by  our  laws. 

The  Baron  de  Bode  makes  his  claim  in 
the  character  of  a  British  subject,  whose 
real  property  in  France  was  unduly  con- 
fiscated by  the  French  authorities  during 
the  revolutionary  war,  and  who  was 
therefore  entitled  to  compensation  by  the 
fourth  additional  article  of  the  treaty  of 
30th  May  1814,  by  the  Convention  of 
20th  November  1815,  by  the  Convention 
of  25th  April  1818,  and  by  an  Act  of  the 
British  Parliament  passed  in  59  Geo.  3. (a) 
He  asserts  that,  after  the  Commissioners 
appointed  under  the  last  convention  and 
the  last  Act  had  examined  and  decided  on 
all  the  claims  of  claimants  duly  registered, 
a  sum  exceeding  480,000Z.  still  remained 
in  their  hands ;  that  more  than  200,000/. 
of  this  sum  was  applied  to  satisfy  claims 
made  after  the  time  prescribed  by  the 
treaty,  but  examined  by  special  authority 
from  the  Lords  of  the  Treasury ;  and  that 
the  residue,  also  exceeding  200,000Z.,  was 
paid  into  the  Bank  of  England  on  the 
Government  account  by  their  direction. 
And  these  sums  he  claims  as  liable,  in  the 
hands  of  the  Crown,  to  make  good  the 
compensation  which  became  due  to  him 
under  the  treaties  nnd  the  Act. 

There  is  no  one  of  the  propositions 
which  may  be  called  the  ingredients  of 
this  claim  that  is  not  encountered  with 
foimidable  objections.  Our  duty  is  to 
examine  them  in  detail.  And  two  things 
are  to  be  premised :  First,  the  burden  of 
proof  lies  wholly  on  the  sappliant; 
secondly,  the  verdict  of  the  jury,  which 
sat  in  this  Court,  is  the  conclusive  finding 
of  facts,  on  which  our  judgment  must 
proceed.  They  have  aflBrmed  the  ex-parbe 
finding  of  a  former  jury  summoned  by  the 
Lord  Chancellor^ 8  order,  in  all  its  parts ; 
but  they  have  said  nothing  of  the  petition, 
which  was  the  foundation  of  all  the  pro- 
ceeding. The  contents  of  the  petition 
may  be  said  to  be  put  in  issue  by  the 
Attorney 'GeneraV 8  traverse  of  them,  as 
well  as  of  the  inquisition ;  but  no  evidence 
was  offered  in  proof  of  any  allegation  not 
found  in  the  latter.  Does,  then,  the  in- 
quisition set  forth  a  title  to  obtain  this 
njoney  from  the  Crown  P 

The  suppliant's  first  step  is  his  charac- 
ter of  a  British  subject :  and  this  we 
shall  assume,  without  entering  on  the 
argument,  to  be  satisfactorily  proved. 
But,  taking  it,  as  such  an  occasion  re- 
quires, in  its  largest  sense,  the  next  ques- 
tion to  be  considered  is  whether  the  sup- 
pliant  is  in  such  a  situation  that  the 
treaty  (of  1786)  can  apply  to  him. 


(a)  59  Geo.  8.  c.  31. 


In  case  of  any  misunderstanding  be- 
tween England  and  France, 
"  the  subjects  of  each  of  the  twopartiei,  residing 
in  the  dominion  of  the  other,  shall  have  the  pri- 
vilege of  remaining  aud  continuing  their  trade 
therein,  without  any  manner  of  disturbance,  as 
long  as  they  hehave  peaceably,  and  commit  no 
offence  against  the  laws  and  ordinances  ;  and  in 
case  their  conduct  shall  render  4hein  guspected, 
and  the  respective  governments  should  be  obliged 
to  order  them  to  remove,  the  terra  of  twelve 
months  shall  be  allowed  them  for  that  purpose, 
in  order  that  thej-  mtiy  remove  with  their  effects 
and  property,  whether  entrusted  to  individuals  or 
to  the  btate.  At  ihe  >ame  time  it  is  to  be  under- 
stood that  this  favour  is  not  to  be  extended  to 
those  who  shall  act  contrary  to  the  established 
laws." 

The  treaty  of  1814  (additional  Art.  4) 
provides  for  taking  off  sequesters,  and  pro- 
vides thai  commissioners 
"  shall  undertake  the  examination  of  the  claims 
of  His  Britannic  Majesty's  subjects  upon  the 
French  Government,  for  the  value  of  the  pro- 
perty, movable  or  immovable,  illegally  confis- 
cated '*  {indumeni  confisqufs)  "by  the  French 
authorities,  as  also  for  the  total  or  partial  loss  of 
their  debts  or  other  property,  illegally  detained 
under  sequester,  since  1792." 

Next,  the  treaty  of  20th  November  1815, 
in  its  ninth  article,  declares  the  necessity 
of  executing  the  fourth  additional  article 
of  the  preceding  treaty.  Finally,  another 
Convention  of  the  date  (No.  7)  last  men- 
tioned begins  with  the  following  Article: — 

"The  subjects  of  His  Britannic  Majesty 
havini;  claims  upon  the  French  Government, 
who,  in  contravention  of  the  second  article  of  the 
Treaty  of  Commerce  of  1786,  and  since  the  first 
of  January  1793,  have  sufiered  on  that  account " 
(ont  6te  atteints  k  cet  ^gard,  par  les  effcts  de  la 
confiscation,  &c.)  '*  by  the  confiscations  or  se- 
questrations decreed  in  France,  Mhall,  in  con- 
formity to  the  fourth  additional  article  of  the 
Treaty  of  Paris  of  the  year  1814,  themselves, 
their  heirs  or  assigns,  subjects  of  His  Britannic 
Majesty,  be  indemnified  and  paid,  when  their 
claims  shall  have  been  admitted  as  legitimate, 
and  when  the  amount  of  them  shall  have  been 
ascertained  according  to  the  forms  and  under 
the  conditions  hereafter  stipulated.*' 

At  this  point  one  would  naturally  ex- 
pect, if  the  Treaty  of  Commerce  had 
undergone  no  alteration,  that  tho  sup- 
pliant shonld  set  forth  the  particulars  in 
which  its  second  clause  had  been  violated 
in  respect  to  him  s  that  is,  that  be  had 
been  prevented,  on  the  ruptni'e  between 
the  two  States,  from  removing  liis  pro- 
perty and  effects.  But  the  first  article  of 
the  convention,  No.  7,  certainly  extends 
the  operation  of  the  Treaty  of  Oommeroe 
to  cases  of  the  undue  oonnscation  of  the 
property  of  His  Britannic  Majesty's  sfub- 
jects.    Then  his  allegation  ought  to  have 
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been  that  his  property  was  nndnlj  con- 
fiscated, and  the  particulars  ought  to 
have  been  shown.  The  spirit  of  the  two 
treaties  combined  seems  to  be  this  :  "  We 
have  engaged  to  protect  your  property  as 
]ong  as  you  reside  in  France  under  the 
Treaty  of  Peace.  If  you  shall  make  it 
clear  that  the  Bevolntionary  Goremment 
unduly  confiscated  insteEui  of  protecting 
it,  when  the  rupture  occurred,  we  will 
give  you  compensation  for  the  loss  that 
has  ensued."  But  the  inquisition  here,  as 
in  its  former  parts,  merely  states  the  facts 
that  occurred,  and  leaves  to  the  Court  the 
duty  of  drawing  ike  inference  that  the 
property  was  unlawfully  confiscated.  It 
does  not  find  that  the  confiscation  followed 
the  rupture,  or  was  caused  by  it ;  on  the 
contrary,  the  cause  must  be  collected  from 
this  statement  to  have  been  the  suppliant's 
violation  of  the  law  of  Prance  adjudged 
by  some  tribonal  in  that  country.  The 
conduct  for  which  the  sentence  was 
passed  was  called  by  the  name  of  *'  emi- 
gration"; how  deHncd  and  qualified  by 
the  law  we  are  left  in  ignorance.  We 
cannot  take  judicial  notice  of  the  meaning 
of  that  word,  nor  pronounce  the  law 
illegal,  or  (in  the  English  phrase)  undue, 
unless  it  were  manifest  that  any  law, 
which  subjected  any  act  of  emigration  to 
the  penalty  of  confiscation,  must  be  in  its 
nature  void  when  applied  to  any  British 
subject  residing  in  France.  But  this  gene- 
ra] proposition  cannot  be  maintain^, (a) 
unless  the  birth  in  England  made  the 
suppliant  so  exclusively  and  indefeasibly 
a  British  subject  that  he  could  not  be  in 
any  way  amenable  to  French  law;  and 
this  would  l>e  inconsistent  with  the  prin- 
ciple of  local  allegiance  recognised  by  our 
own  law  and  conformable,  lor  aught  we 
know,  to  the  law  of  France*  If  l£is  law 
of  emigration  is  not  proved  to  us  to  be  ab- 
solutely void  as  against  the  suppliant,  we 
find  no  complaint  made  of  its  being  unlaw- 
fully enforced  by  the  French  tribunal 
which  pronounced  sentence  under  it.  An 
inquiry  of  that  nature  would  indeed  be 
singular,  and  would  lead  us  to  the  per- 
formance of  functions  for  which  we  are 


(a)  Bat  see  PiUdngton't  case,  2  Knapp,  P.  C. 
IS,  where  Sir  W.  Grant  said,  "The  Tn^ty  of 
1814  proceeds  upon  the  aBsumption  that  the 
confiscation  or  the  sequestration  of  British  pro- 
perly was  an  bittorieally  improper  and  unjusti- 
fiable  act  An  illegal  set  it  conld  hardly  be 
said  to  be,  because  it  was  the  act  of  that  which 
was  at  the  time  a  sovereign  power.  The  ex- 
pression used  is  ind^ment  confisqu^.  Now 
property  may  be  said  to  be  indHment  conJUqu^, 
with  reference  to  the  Treaty  of  ira^G,  with  reler- 
enoe  to  the  modem  usage  of  nations  at  war,  or 
with  reference  to  the  condact  of  this  eonntry 
towards  the  snbjeots  of  France." 


wholly  incompetent.  We  must  constitute 
ourselves  a  court  of  error  on  points  of 
law  and  a  court  of  appeal  in  matters  of 
fact  for  the  revision  of  hU  sentences  which 
were  pronounced  against  British  subjects, 
after  the  rupture,  for  any  offence  what- 
ever. In  the  large  sense  that  must  be 
assigned,  for  this  argument,  to  the  ex- 
pression **  indOment  confisau^s,"  any  one 
uf  them  uniostly  condemnea  for  highway 
robbery,  whose  attainder  may  have  drawn 
after  it  the  forfeiture  of  his  land,  may 
bring  himself  within  this  clause  and  en- 
title himself  to  full  compensation,  if  a 
Middlesex  jury  shall  now  think  the  con- 
viction wrong.  Whatever  we  may  know 
historically  of  the  conduct  of  the  Courts 
during  the  Revolution,  we  certainly  should 
not  he  justified  in  pronouncing  their 
judgment  wrong  in  any  particular  case 
without,  at  least,  some  direct  proof.  But 
here  the  inauisition  itself  records  one 
piece  of  evidence  without  stating  that 
that  was  all  the  evidence  adduced,  which 
goes  far  to  establish  what  would  be  com- 
monly understood  to  be  a  case  of  emigra- 
tion: that  the  Baron  de  Bode  '*  took 
refuge  '*  in  the  Austrian  army,  which  was 
at  that  time  invading  the  soil  of  France. 

But  supposing  now  that  these  doubts 
are  groundless  and  that  the  suppliant 
has  brought  himself  within  the  terms  of 
the  treaty,  the  next  requisite  is  to  show 
that  he  has  availed  himself  of  its  provi- 
sions. He  is  to  be  indemnified  ana  paid 
when  his  claim  shall  have  been  admitted 
to  be  legitimate,  and  when  the  amount  of 
it  shall  have  been  ascertained,  according 
to  the  forms  and  under  the  conditions 
stipulated. 

Ko  statement  appears  in  the  inquisition 
that  the  claim  has  been  admitted  as 
legitimate,  or  that  the  amount  has  been 
ascertained,  but  the  contrary  in  both 
respects;  and  recourse  must  be  had  to 
the  subsequent  Treaty  of  1818.  and  the 
statute  59  Geo.  3.  c.  81.,  founded  upon  it, 
by  which  the  time  of  preferring  claims 
was  extended  for  those  ciaimants  who  had 
let  slip  the  former  opportuniiy. 

The  treaty  is  Quoted  in  general  terms 
for  its  object,  ana  recites  that  funds  bad 
been  provided  for  effecting  it.  The  Act 
is  also  quoted  in  the  inquisition.  The 
claimants,  to  whom  the  indulgence  is 
granted,  are  such  persons  as  shall  have 
caused  their  names  to  be  inserted  in  the 
register  provided  for  claimants  within  the 
period  prescribed  by  the  Convention  of 
1815  (Art.  xii).  The  suppliant  alleges,  and 
the  inquisition  finds,  that  neither  his  name 
nor  his  claim  had  been  placed  on  this 
register  till  after  the  passing  of  the  Act. 
He,  therefore,  does  not  fall  within  the 
enacting  clause ;  and  his  right  to  receive 
the  money  is  shaped  in  a  different  manner. 
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The  registered  claimants  are,  first,  to 
receive  the  sums  adjudged  fo  them  ;  and 
the  Commissioners  of  Deposit,  during  the 
time  that  any  capital  remain  in  their 
names  unappropriated  to  claimants,  are 
authorized,  on  receiving  directions  from 
the  Lords  of  the  Trewury,  to  part  with  it 
for  payment  of  such  claims ;  or,  if  they  are 
all  paid,  to  apply  it  to  such  other  nurposes 
as  the  Lords  of  the  Treasurv  should  direct. 
And  the  inquisition  finds  that,  after  pay- 
ment of  all  the  registered  claims  that  have 
been  established,  a  surplus  exceeding 
480,000Z.  remained  in  the  hands  of  the 
Commissioners  of  Deposit,  out  of  which 
200,000L  were  applied  to  payment  of 
claims  tendered  too  late  under  the  Con- 
vention of  November,  1815,  but  admitted 
under  the  authority  of  the  Lords  of  the 
Treasury ;  and  the  residue  was  paid  into 
the  Bank  of  England,  on  the  Government 
account,  by  direction  of  the  Lords  of  the 
Treasury,  in  pursuance  of  the  Act.  This 
is  the  residue,  says  the  suppliant,  of  the 
money  paid  by  the  French  Government  to 
the  English,  in  trust  for  himself  and  other 
British  subjects  whose  property  was  un- 
lawfully confiscated ;  and,  as  all  the  other 
claims  have  been  discharged,  I  call  upon 
the  English  Government  to  apply  it  to- 
wards making  good  my  loss. 

We  do  not  see  how  it  is  possible  to 
extract  any  claim,  legal  or  equitable,  out 
of  these  circumstances  to  the  payment  of 
any  money.  The  amount  does  not  appear 
to  have  been  ascertained,  uor  the  claim  to 
any  amount  established ;  nor  do  we  find 
that  the  Lords  of  the  Treasury  have 
granted  the  indulgence  with  which  others 
have  been  favoured,  or  even  have  been 
requested  to  institute  any  inquiry  into  the 
validity  of  the  Baron's  claim.  He  might 
very  possibly  have  had  just  ground  for 
making  such  a  request,  and  might  reason- 
ably have  expected  that  they  should  not 
lose  their  control  over  any  sum  remaining 
with  tie  Commissioners  of  Deposit  till 
such  inquiry  had  been  brought  to  a  close ; 
but  they  might  have  lawfully,  and,  per- 
haps with  good  reason,  refased  that  in- 
dulgence ;  the  inquiry  might  have  turned 
out  unfavourably  to  the  Baron's  claim ; 
they  might  have  thought  others  entitled 
to  a  pre^renoe  over  him. 

Assuredly,  there  is  no  account  in  which 
this  or  any  other  sum  stands  to  his  credit. 
The  Court  is  left  once  more  to  draw  an 
important  inference  which  the  suppliant 
ought  to  have  drawn  for  himself,  stating 
the  premises  whence  it  flowed.  The  in- 
ference suggested  is  that  the  whole 
200,0002.  is  virtually  hia;  the  pi^emises 
must  be  that  no  other  claimant  can  possibly 
come  in  to  claim  any  part  of  it.  But  this 
fttct  is  unknown  to  us,  and  can  by  no 
means  be  deduced  from   the   length    of 


'  time  that  has  elapsed.    The  Baron's  own 
I  claim,  so  recently  brought  forward,  is  an 
I  example  which  demonstrates  the  contrary 
proposition. 

We  must  not  pass  one  of  the  allegations 
appearing  in  the  petition,  which  is  not 
affirmed  by  the  finding  in  the  inquisition — 
the  award  made  by  the  Commissioners  in 
1822,  rejecting  the  claim,  and  conflrmed  by 
I  the  Privy  Council  on  appeal  in  1823 — not 
that  we  conceive  ourselves  at  liberty  to 
assume  this  fact  to  be  tine,  even  as  against 
the  suppliant  who  states  it,  but  that  we 
may  not  be  supposed  to  have  omitted  all 
consideration  of  it.  In  truth,  it  suggests 
a  dilemma  to  which,  as  an  ar^ment,  great 
weight  is  due.  The  inquisition,  the  only 
subject  of  our  deliberation,  states  nothing 
on  the  subject.  Then,  either  an  inquiry 
has  taken  place  on  the  suppliant's  appli- 
cation and  tarns  out  unfavourable  to  him, 
or  none  has  taken  place  and  he  is  not  in  a 
position  to  ask  for  the  money.  We  are,  in 
either  case,  left  without  the  means  of  see- 
ing that  the  surplus  has  been  received  to 
his  use  by  any  one. 

Even  if  that  could  be  maintained  the 
question  would  remain  whether  her  Ma- 
jesty can  be  said  to  have  received  the 
money.  This  is  not  found.  We  cannot 
adjudge  the  fact  on  the  allegation  that  it 
was  paid  into  the  Bank  of  England  on  the 
Government  account,  which  may  be  true 
in  numerous  modes  of  construing  langaage 
so  indefinite,  without  any  participation  of 
the  Sovereign.  The  attempt  to  fix  the 
Sovereign,  individually,  from  the  decision 
of  my  brother  Gol€rtdge,(a)  in  the  Bail 
Court,  when  he  discharged  the  rule  for  a 
mandamus  to  the  Lords  of  the  Treasury  to 
pay  the  Baron,  on  the  ground  that  they 
were,  in  fact,  the  servants  of  the  Crown  in 
holding  the  money,  cannot  prevail.  They 
were,  by  the  very  supposition  on  which 
that  rule  was  obtained,  the  servants  of  the 
Crown,  acting  for  the  Crown  in  parting 
with  the  money ;  and  the  incongruity 
of  the  Sovereign  issuing  a  writ  to  lie 
Sovereign  would  have  occurred  if  this 
Court  had  directed  the  mandamus  to 
those  servants.  This  preliminary  ob- 
jection dispensed  with  any  examination 
of  the  others.  It  has  no  l)eaiing  on  the 
proof,  required  in  support  of  a  petition  of 
right,  that  the  Sovereign  has  or  ha«  had  a 
personal  benefit  from  that  which  is  sought 
to  be  received  at  his  hands.(Z/) 


(a)  e  Dowl.  P.  C.  776. 

(6)  23  &  84  Vict.  c.  84.  B8.  18  &  14,  provides 
that  where  there  is  judgment  for  the  fiuppliant 
on  petition  of  right,  if  the  petition  relate  to 
any  public  matter,  a  certificate  of  the  judgment 
shall  be  sent  to  the  Commissioners  of  the  Trea- 
sury, who  are  to  satisfy  the  judgment  out  of  maj 
funds  legally  applicable  thereto  or  afterwards 
\  oted  by  ParliameiU.    If  ib»  ^efcitioB  relate  to 
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We  have  thcmght  it  rieht  to  express  the 
doubts  that  haTe  been  uAt  among  ns  on 
some  of  the  earliest  points  alluded  to.  But 
on  the  point  last  mentioned  none  of  ns  feel 
any  doubt.  We  all  think  that  this  money 
has  not  been  received  by  the  Sovereign ; 
and,  farther,  that  it  has  not  been  received 
to  the  suppliant's  use. 

HiWs  nue  discharged. 

The  SdUcUor  CfeneraVs  rule  made  abso- 
lute. 

In  thb  Cou&t  or  Bxohbqusji  Chambib. 
February  2,  3,  1849. 

Present:  Coltman,  Maulb,  and  Wil- 
liams, JJ.,  and  Parke,  B.,  Aldbkson,  B., 
BoLVE,  B.,  and  Platt,  B. 

The  suppliant  having  died  intestate  after 
the  delivery  of  the  above  judgment,  his 
8<Mi  and  administrator  brought  a  writ  of 
error,  in  the  Exchequer  Chamber.  The 
AUoriMu  Oeneral  (Sir  John  Jerm$)  moved  to 
quash  the  writ  of  error  on  the  ground  that 
a  writ  of  error  did  not  lie  for  &e  adminis- 
trator of  a  suppliant  on  a  petition  of  right, 
and  that  the  writ  of  error  should  not  have 
been  brought  in  the  Exchequer  Chamber 
under  11  Geo.  4.  A 1  WiU,  4.  c.  70.,  but  in  the 
House  of  Lords  as  at  oomnon  law.  The 
motion  having  been  refused  after  argu- 
ment, (a)  Mcmning,  Serjl,  argued  the  case 
for  the  plaintiff  in  error.  The  Attorney 
Omieral  (Sir  John  Jervie)  for  the  Crown  was 
not  called  on.  Our.  adv,  vuU, 

February  7, 1849. 

Parke,  B.,  now  delivered  the  judgment 
of  the  Court. 

This  case  has  been  most  elaborately 
argued,  and  every  authority  bearing  upon 
the  questions  arising  on  this  writ  of  error 
bronght  before  us.  The  Court  intimated 
in  a  Nery  early  stage  of  the  proceedings 
their  wish  that  the  attention  of  the  learned 
counsel  for  the  suppliant  should  be  directed 
to  the  substantial  onestion  in  the  case, 
whether  the  plaintiff  in  error  had  shown 
any  right  to  the  money  clfldmod,  or  any 
part  of  it.  At  the  close  of  my  brother 
M<mning*8  argument,  we  felt  that  the 
difficulty  in  the  way  of  the  suppL'ant's  re- 
coTery  could  not  be  removea.  We  have 
had  Uie  opportunity  of  considering  this 
point  with  attention,  and  we  are  all  clearly 
of  opinion  that  he  has  not  established  any 
right  to  any  part  of  this  money. 

In  our  view  of  the  case  we  need  not 
gjive  any  opinion  whether  a  petition  of 
right  is  a  remedy  applicable  to  the  re- 

any  matter  aflbcting  Her  Majesty  in  her  private 
Gftpadlir,  the  oert^ate  is  to  be  lent  to  the  Ti«a- 
•urer  oif  the  Household,  who  is  to  satisfy  the 
judgment  out  of  such  funds  as  Her  Majesty 
may  direet. 
(a)  Heported  in  18  Q.B.,  S64. 


covery  of  money  from  the  Crown.  We 
need  not  say  whether  the  Baron  de  Bode 
(unquestionably  a  British  bom  subject)  was 
entitled,  by  virtue  of  the  conventions  with 
the  French  (Government,  to  compensation 
from  them  for  the  confiscation  of  his  im- 
movable property  in  Alsace,  under  the 
circumstances  found  in  the  inquisition. 
It  is  unnecessary  to  consider  whether  the 
petition  is  defective  in  not  stating,  and 
the  inquisition  in  not  finding,  that  the 
suppliant  was  the  only  person  whose  claim 
remained  unsatisfied,  so  as  to  entitle  him 
to  all  the  unappropriated  fund  which  he 
claims.  Assuming  that  all  the  objections 
made  in  these  respects  to  the  suppliant's 
riffht  to  recover  are  untenable,  we  are 
still  of  opinion  that  our  judgment  must 
be  against  him  ;  and  the  grounds  on  which 
our  opinion  is  formed  may  be  stated  in  a 
few  words. 

By  the  treaties  and  conventions  which 
are  mentioned  in  the  inquisition,  and  in  stat. 
59  Geo.  8.  0.  31.,  it  appears  that  the  French 
Gk)vernment  undertook  to  examine  the 
claims  of  British  subjects  upon  the  French 
Gtovemment  for  the  value  of  immovable 
as  well  as  movable  property  unduly  (in- 
dument)  confiscated;  and,  to  indemnify 
them,  a  guarantee  fund  of  a  rent  of 
3,500,000  francs  was  agreed  for  that  pur- 
pose to  be  inscribed  in  the  Great  Book  of 
France ;  if  more  was  required,  more  was 
to  be  provided.  And,  afterwards,  the  two 
governments  agreed  by  the  convention  of 
1818  for  the  final  arrangement  of  the 
claims  of  British  subjects  against  the 
French  Grovemment ;  and  it  was  stipu- 
lated that,  in  order  to  effect  the  payment 
and  entire  extinction  as  well  of  the  capital 
as  interest  thereon,  due  t<>  such  subjects, 
of  which  the  payment  had  been  claimed 
by  virtue  of  tho  first  convention,  a  rent  of 
3,000,000  francs  should  be  inscribed  in  the 
Great  Book  of  France.  When  the  French 
Government  performed  their  part  of  the 
treaty,  all  their  liability  to  the  individual 
British  subjects  was  at  an  end ;  every  sub- 
ject was  bound  by  the  treaty  of  his 
sovereign  in  relation  to  Fmnce  just  as  if 
he  had  been  a  party  to  it  himself.  There 
is  no  positive  finding  in  the  inquisition 
that  the  treaty  was  performed  by  the  pav- 
ment  of  all  the  stipulated  sums.  It  might 
be  said  that  until  then  the  French  Govern- 
ment would  not  be  discharged ;  and  the 
obligation  of  the  English  Government 
would  not  begin  till  that  of  the  French 
Government  ended.  But,  supposing, 
which  is  the  most  favourable  supposition 
for  the  suppliant,  that  the  monies  were 
all  received  by  the  Commissioners  from 
the  French  Government  and  by  them  paid, 
not  to  officers,  but  to  the  Sovereign  of 
England,  and  the  French  Government  to 
be  entirely  released,  what  would  be  the 
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position  of  the  unpaid  claimants  and  the 
suppliant  (on  the  hypothesis  of  his  heing 
justly  entitled  to  rank  as  one  of  them)  P 
If  no  AcD  of  Parliament  had  passed  for 
the  application  of  this  money,  it  might 
have  been  a  question  whether  the  British 
Sovereign  could  have  applied  it  to  any 
purpose  that  he  chose ;  it  might  have 
been  contended  that,  as  it  was  received 
by  him  expressly  as  the  price  of  a  release 
of  the  French  Government  from  its  obli- 
gation to  compensate  his  subjects  for 
their  losses,  he  took  the  money  clothed 
with  a  similar  obligation  to  distribute  it 
amongst  his  subjects  by  way  of  compen- 
sation ;  and  that,  if  he  had  been  a  private 
individual,  who  had  received  money  under 
the  like  circumstances,  such  a  trust  would 
have  been  implied,  and  might  have  been 
enforced  in  some  way,  according  to  the 
circumstances,  either  m  a  court  of  law  or 
one  of  equity ;  and,  if  so,  that  such  sub- 

i'ect  had  a  remedy  by  a  petition  of  right. (a) 
3ut  it  is  unnecessary  for  us  to  give  any 
opinion  on  this  supposed  case;  for  Par- 
liament, which  was  unquestionably  com- 
petent to  dispose  of  all  the  money  as  it 
thought  fit,  and  might  have  applied  it  to 
the  public  service  of  the  year,  or  given  it 
for  any  other  purpose,  and  so  disappointed 
the  just  expectations  of  the  claimanf-s,  has 
provided  for  the  application  of  the  fund 
by  the  statute  59  Geo,  3.  c.  31. ;  and  the 
case  turns  entirely  on  the  construction 
and  effect  of  that  statute,  ir  the  statute 
means  that  all  the  monies  received  from 
the  French  Government  shall  be  applied 
acording  to  its  directions,  the  suppliant 
can  only  claim  according  to  the  statute, 
and  in  the  manner  pointed  out  by  it ;  and, 
if  so,  a  petition  of  right  is  out  of  the  ques- 
tion. And  we  are  all  clearly  of  opinion 
that  the  statute  does  dispose  of  the  whole 
fund,  and  direct  how  it  is  to  be  applied. 

The  argument  for  the  suppliant  is,  that 
it  disposes  only  of  such  part  of  the  funds 
as  might  be  sufiScient  to  satisfy  all  the 
claimants  whose  names  were  on  the  re- 
gister before  the  passing  of  the  Act,  leav- 
ing the  surplus  in  the  hands  of  the  Grown, 
liable  to  the  claims  of  those  British  sub- 
jects, which  had  been  preferred  by  them 
within  three  months  according  to  the 
convention ;  and  that  the  suppliant's 
claim  was  not  entered  on  the  register 
before  the  Act,  and  was  preferred  within 
the  three  months:  two  facts  which  are 
found  by  the  inquisition  to  be  true.  If 
such  were  the  construction  of  the  statute, 
it  would  be  necessary  to  consider  what 
was  the  liability  of  the  sovereign  of  this 
country  and  his  successors  if  the  Act  had 
not  passed.  But  we  are  all  satisfied  that 
the  Act  meant  to  provide  for  the  appli- 

(a)  See  Ruston^ee  v.  Reg.  2  Q.B.D.  69. 


cation  of  the  whole  fund,  and  leave  no 
part  to  be  dealt  with,  except  under  its 
enactments. 

The  Act,  after  reciting  that  the  Commis- 
sioners of  Arbitration  had  caused  to  be 
inserted  in  a  register  all  who  had  preferred 
their  claims  in  time  under  the  treaty, 
provides(a)  that  the  commissioners,  m 
order 

'^  to  complete  the  eiaiaiuation  and  liquidation  of 
the  claims  of  such  persons  who  shall  have  caused 
their  names  and  claims  to  be  duly  inserted  " 

in  the  registers  before  mentioned,  are  em- 
powered to  apportion,  divide  and  distri- 
bute the  several  sums,  and  order  them  to 
be  paid  to  the  claimants 
"  whose  names  are  duly  entered  '* 

in  the  registers;  and  it  further  enacts 
that  the  payment  shall  be  a  full  dis- 
charge of  the  French  Government  and 
the  English  Government,  in  respect  of 
any  claims  falling  within  the  conventions, 
and  which  have  been  inserted  in  the  re- 
gisters during  any  period  allotted  for  that 
purpose  by  the  said  conventions ;  and  the 
sixteenth  section  provides  that,  whilst 
any  capital  inscribed  in  the  Great  Book 
of  France  shall  remain  in  the  names  of 
the  Commissioners  of  Deposit,  which  had 
not  been  appropriated  in  the  liquidation 
of  any  claims  of  British  subjects  under 
the  conventions  (those  sums,  of  course, 
belonging  to  the  claimants  to  whom  they 
^vere  appropriated),  the  Secretary  of  State 
for  Foreign  Affairs,  with  three  Commis- 
sioners of  the  Treasury,  might  order  the 
stock  to  be  sold,  and  the  proceeds  trans- 
ferred to  England,  and  placed  in  the  hands 
of  the  Commissioners  of  Arbitration,  to  be 
invested  for  the  purpose  of  being  applied 

**  lo  the  payment  or  liquidation  of  any  such 
claims,  or«  in  case  alt  such  claims  shall  be  paid 
or  liquidated,  for  such  other  purposes  as  " 

the    Commissioners  of  the  Treasury,  or 
three  of  them,  shall  direct  the  Commission 
of  Arbitration 
"  to  apply  the  same." 

We  think  that  the  first  section  would 
probably  be  construed  to  give  the  power 
to  the  Commissioners  or  Arbitration, 
&o.,  to  adjudicate,  not  merely  on  claims 
entered  on  the  register  at  the  time  of 
passing  the  Act,  but  on  all  that  should 
nave  been  entered  after  the  passing  of  the 
Act,  and,  consequently,  that  they  had 
power  to  decide  on  the  suppliant's  claim ; 
which,  indeed,  it  appears  oj  the  petition 
that  they  did ;  and  tneir  decision  was  con- 
firmed by  the  Privy  Council ;  and,  if  we 
cannot  take  notice  of  the  facts  stated  in 
the  petition  i^ainst  the  snppliant,  it  is 

(a)  Seot.  1. 
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enoagh  to  say  that  be  might  have  applied 
for  compensation  in  that  form»  and  the 
statute  provides  no  other.  And,  if  the 
statute  provided  a  remedy  only  for  the 
claims  entered  on  the  register  blefore  the 
Act  passed,  we  think  it  clear  that  the  re- 
sidue, after  satisfying  those  claims,  is  at 
the  absolute  disposition  of  the  Commis- 
sioners of  the  Treasury,  discharged  of  all 
trosts.  It  is  impossible  to  snpposo  that 
the  Legislature  meant  that  the  surplus 
after  payment  of  such  claims  as  were 
paid,  which  surplus  is  directed  to  be  held 
for  the  purpose  of  the  payment  or  liqui- 
dation of  claims,  should  be  meant  to  be 
applied  to  any  but  those  before  prorided 
for,  namely,  the  unpaid  claims  adjudi- 
cated or  to  be  adiuaicated  upon  by  the 
Commissioners  of  Arbitration.  It  cannot 
be  intended  that  new  claims  not  contem- 
plated or  provided  for  by  the  Act  should 
DC  a  charge  on  the  surplus.  Nor  is  there 
any  injustice  in  this  Act  of  Parliament; 
it  proyides  for  the  due  liquidation  of 
eyery  claim  that  could  be  made,  if  it  ap- 
plies to  all  made,  within  the  three  months 
mentioned  in  the  cony ent ion,  which  were 
on  the  register  before  the  passing  of  the 
Act  or  thereafter  placed  on  it;  and,  if 
not,  it  applies  to  all  that  would  probably 
be  made,  according  to  the  opinion  of  the 
Legislature  ;  the  surplus,  therefore,  after 
the  registered  claims  were  satisfied,  is 
clearly  placed  at  the  absolute  disposition 
of  the  Commissioners  of  the  Treasury ; 
and  no  one  had  an^  claim  to  any  part  of 
it  unless  the  Commissioners  should  choose 
to  giye  it.  The  suppliant,  therefore,  has 
no  right  to  any  part  of  the  sum  which  he 
claims :  and  it  makes  no  difference  whether 
the  Commitisioners  of  the  Treasury  are  to 
be  treated  as  the  mere  agents  of  the  Crown 
or  not.  If  the  money  snould  be  deemed 
to  be  in  the  hands  of  the  Crown,  it  is  in 
its  hands  to  be  disposed  of  as  its  adyisors 
may  think  fit,  and  unaffected  by  any  right 
of  any  other  person. 

We  are  or^ opinion,  therefore,  that  the 
suppliant  has  no  right  to  any  part  of  it ; 
and  our  duty  is  confined  to  the  decision 
of  the  question  of  right  merely. 

It  was  suggested  as  doubtful  whether 
the  Court  of  Queen*s  Bench  could  give 
any  judgment  on  the  petition  of  right.  If 
the  Court  had  the  power  so  to  do,  the 
judgment  was  in  the  proper  form.  We 
think  they  had  the  newer ;  and  the  pas- 
sage in  Brockets  Abr,  title  Fetiium  §r 
Monsirans  de  Droit,  pi.  34,  referred  to  by 
the  Attorney  Oenerat,  and  the  precedents 
in  Ba§teir»  Entries,  fol.  463a,  are  autho- 
rities to  this  effect.  And  the  case  of  a 
sci»  fa,  for  the  repeal  of  a  patent,  return- 
Able  in  Chance^,  where  the  record  is 
earned  into  the  Qoeen's  Bench,  is  analo- 
^UB  to  thii ;  ftnd  the  Court  of  Queen's 


Bench  may  in  that  case  giye  the  proper 
judgment. 

The  judgment  of  Queen's  Bench  must 
be  affirmed. 

Judgment  affirmed. 

From  this  judgment  the  suppliant 
brought  a  Writ  of  Error  in  the  House  of 
Lords. 


In  the  House  of  Lohds. 

July  10  &  11,  L851. 

Manning,  Serjt.,  and  Ohishohn  Anetey 
for  the  plaintiff  in  error,  who  were  directed 
to  confine  their  argument  to  the  construe* 
tion  of  the  59  Geo,  3.  c.  31 :  The  statute 
directs  the  Commissioners  to  pay  the 
money 

**  among  the  several  claimants  whose  names  are 
duly  entered  in  the  said  register  "  ; 

but  those  words  do  not  restrict  the 
awarding  of  compensation  to  those  alone 
whose  names  were  duly  registered  — 
namely,  within  the  proscribed  time— for, 
if  so,  then,  though  actually  registered, 
some  claimants  would  be  defeated,  becatuie 
they  had  not  been  registered  in  time, 
and  this  would  affect  those  persons  whose 
names  had  not  been  so  registered,  through 
negligence  of  the  Commissioners  them- 
selyes.  Besides,  the  suppliant  sent  in 
his  name  within  the  limited  time,  and 
the  omission  to  register  it  was  the  fault 
of  the  Commissioners,  of  which  the  Crown 
cannot  now  take  adyantage.  The  sur* 
plus  was  to  be  put  into  the  possession 
of  the  Crown.  The  Lords  of  the  Trea- 
sury  are  the  mere  machinery  to  carry 
the  will  of  the  Crown  into  effect ;  and  the 
transfer  of  the  money  to  the  Lords  of  the 
Treasury  was,  in  fact,  a  transfer  of  it  to 
the  Crown,  as  a  trustee  for  claimants  who 
could  shew  a  real  title  for  relief.  The 
right  to  compensation,  yested  in  the 
claimant  under  the  Conyentions  of  1814 
and  1815,  was  yested  independently  of 
registration,  which  is  a  mere  matter  of 
conyenience,  and  was  not  taken  away  by 
the  effect  of  anything  done  subsequently. 
The  Conyention  of  1818  was .  merely  a 
transaction  between  the  two  goyemments, 
but  did  not  affect  the  rights  of  parties 
preyiously  guaranteed,  A  subject  of  this 
realm  may  become  entitled  to  sue  the 
Crown  for  compensation  on  a  conyention, 
and  a  proceedmg  by  wa^  of  petition  of 
right  is  therefore  maintainable.  This  is 
a  conyention  of  indemnity.  If  the  in- 
demnity has  been  made  by  the  act  of  the 
Crown  less  than  it  ought  to  be,  then  the 
subject  has,  on  a  petition  of  right,  a  claim 
on  the  Crown  to  supply  the  deficiency. 
The  case  of  the   MercniMUe  of  England 
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claiming  against  the  Earl  of  Flandm'8  (a) 
is  an  authority  for  both  these  propositions. 
Thero  are  eeveral  anthorities  showing 
that  the  principle  on  which  this  statute  is 
to  be  construed  will  not  operate  to  bar  ihe 
present  claim.  In  Pawlett  v.  The  Attorney 
Oeneral.ib)  the  question  was,  whether  the 
plaintiff  could  have  any  remedy  against 
the  King  to  haye  a  redemption,  the  King 
having  seized  certain  lands  on  the  attain- 
der of  the  mortgagee  ;  and  it  was  said  for 
the  King  that  he  could  not,  because  the 
King  could  not  be  compelled  to  execute 
conveyances.  But  Lord  Chief  Baron  Hale 
was  of  opinion  that, 

'*  in  natural  justice,  redemptiou  of  a  mortgage 
lies  against  the  King ;  but  that  as  to  the  remedy, 
the  King  could  not  be  ordered  to  reconvey,  but 
that  there  might  be  an  amoveas  manum" 

as  it  would  be  contrary  to  natural  equity 
that  the  Crown  should  retain  the  property 
against  the  mortgagor  after  the  payment 
of  the  mortgage. 

Lord  Tkubo,  L.C.  :  How  do  you  apply 
that  case  P 

Serjt.  Mam/ning:  As  an  authority  to  show 
that  the  Crown  cannot  do  acts  which  are 
against  natural  equity  without  the  law 
allbrding  some  remedy. 

Lord  Tbuko,  L.C. :  But  is  there  any 
authority  as  to  what  may  be  enforced 
against  the  Crown,  where  the  Crown  has 
proceeded  under  the  provisions  of  an  Act 
of  Parliament  P 

Serjt.  Manning :  The  enactments  of  the 
Act  proceed  on  false  recitals,  and  in  The 
Earl  of  Leicester  v.  Heydon  (c)  it  is  shown 
that  when  such  is  the  case,  the  subject  is 
not  concluded  even  by  a  statute,  for  it  is 
there  said  : 

**  For  these  recitals  cannot  be  taken  to  pro- 
ceed but  upon  inforroation,  and  the  Court  of 
Parliament  may  be  misinformed  as  well  as  other 
Courts ;  and  when  they  have  recited  a  thing 
which  is  not  true,  it  cannot  be  otherwise  taken 
but  that  they  were  misinformed,  for  none  can 
imagine  that  they  would  purposely  recite  a 
false  thing  to  be  true ;  for  it  is  a  Court  of  the 
greatest  honour  and  justice,  of  which  none  can 
imagine  a  dishonourable  thing.'' 

ThiB  doctrine  must  be  applied  to  that 
recital  in  the  Act  now  in  (question,  which 
declares  that  *'  all  the  claims"  had  been 
duly  registered,  and  then  this  claimant 
cannot  be  held  to  be  barred  beoanse  his 
claim  had  not  been  regiafeered,  and  because 
it  is  untruly  stated  that  all  the  claims 
had  been  registered. 

Lord  Bboughah  :  Suppose  an  Act  re- 
cites that  whereas  Blackacre  belongs  to 

(a)  Bot.  Pari.  18  Bdw.  I.,  p.  61,  No.  196. 
C6)  Hartfres,  465. 

(c5  Plowd.  99B ;  and  see  Co.  Lit.  1  lOar,  and 
rrM^  and  l^apper's  Case,  U  Bep.,  14«. 


A.f  and  then  enacts  something  founded 
on  that  recital,  when  it  really  belongs  to 
B.J  does  the  false  recital  anntd  the  enact- 
ment P 

Serjt.  Manning:  It  may  be  contended 
that  it  does.  But  at  all  events,  that 
difficulty  is  answered  by  the  fact  that 
this  is  a  j)etitiou  of  right,  the  purpose 
of  which  is  to  do  justice,  notwithstand- 
ing any  technical  objection  of  law  the 
other  way,  Lticy's  case, (a)  whore  it  ap- 
pears that  if  quare  impedit  be  brougnt 
in  the  case  of  the  King,  he  will,  in  case  of 
default  through  the  judgment  on  the  writ, 
do  right  on  petition.  The  Commissioners 
had  authority  in  themselves  to  pay  over 
the  money  to  the  claimant,  instead  of 
which  they  acted  on  an  order  of  the  Lords 
of  the  Treasury,  and  paid  it  over  to  the 
Treasury.  If  they  did  this,  as  they  say 
they  did,  under  the  Act,  then  they  de- 
prived the  claimant  of  a  statutoiy  remedy, 
and  left  him  only  the  remedy  at  common 
law  by  the  petition  of  right.  By  the  act 
of  payment  over  of  the  alleged  surplus, 
the  Commissioners  determined  that  their 
Commission  was  ended,  and  no  application 
could  afterwards  be  mado  to  them.  The 
claimant  was  thus  thrown  on  his  petition 
of  right,  which  Lord  Somers  (&)  shows  to 
be,  under  such  circumstances,  the  proper 
common  law  remedy  of  the  subject  against 
the  Crown. 

The  petition  of  right  here  is  so  shaped 
as  to  attach  equities  on  the  residue  of  the 
fund  in  the  hands  of  the  Crown,  as  Lord 
Chancellor  Ehlon,  in  Hill  v.  Beardon,{e) 
said  might  be  done.((2) 

*'  I  can  fancy  a  hundred  crises  in  which  the 
decision  of  the  Commissioners  would  not  only 
not  he  a  bar  to  the  person  claiming  equitable 
rights,  but  would  even  operate  in  support  and 
furtherance  of  them.  If  there  existed  here  the 
relation  of  trustee  and  cestui  que  trust,  I  should 
have  no  doubt  of  the  jurisdiction." 

There  was  an  equity  here,  for  the  money 
was  paid  to  the  English  Government  in 
trust  for  the  parties  entitled.  In  such  a 
case  there  can  be  no  doubt  that  there 
ought  to  be  a  trust  declared  as  againeit 
the  Crown  :  Penn  v.  Lord  Baltimore,{e) 

Labtly,  the  money  has  not  been  pro- 
perly disposed  of  uy  the  Commission- 
ers under  the  statute.  The  sixteenth 
section  of  the  statute  speaks  ol  the  money 

"  which  shall  not  have  been  appropriated  to  the 
liquidation  of  any  claims  of  his  Majesty's  sub- 
jects under  the  said  Conventions," 


(a)  Rot.  Pari.,  88  Edw.  I.,  1  vol.,  p.  170, 
Nos.  97,  98. 

(6)  The  Banker's  Case,  U  St.  Tr.,  88. 

(c)  Buss.,  608. 

(rf)  76.,  629. 

(e)  1  A'es  Sen.,  444, 488  ;  and  see  Ruhton^ 
v.  U^,  a  Q.B.D.  «9. 


8T7] 


Ths  Baron  de  Bode  agmiMt  The  Qti^en,  1845-51. 


[178 


without  limttog  those  olaims  to  each  m 
haye  been  registered;  and  then  it  directs 
that 

*'  tucb  aoaoy  may  be  brought  over  to  fingland 
for  the  purpose  of  being  applied  to  the  payment 
or  liquidation  of  any  such  claimH," — 

that  is, 

**  any  cUims  *' 

as  before  mentioned,  not  merely  registered 
claims; 

*'  or,  in  case  all  such  claims  shall  be  paid  or 
liquidated/' 

&en,  bat  not  till  then,  for  snch  other  pur- 
poses as  the  Commissioners  of  the  Treasury 
may  appoint.  Now  all  the  claims  had  not 
been  hqnidated  when  this  money  was  paid 
over  to  tiie  Treasury ;  it  was  therefore  paid 
over  without  lawful  authority,  and,  being 
so,  the  law  will  still  consider  it  in  the 
hands  of  the  Crown  for  the  parpose  of 
answering  the  unsatisfied  claim.  6n  pay- 
ment over  of  the  money,  the  Commis- 
sioners'  power  under  the  statute  was  at  an 
end,  Mid  by  thai  means  the  money  g^t 
into  the  possession  of  the  Crown,  where 
it  can  now  be  reached  by  this  petition  of 
right. 

AUomey  General  (Sir  Alexc^nder  Ooch- 
hwm)  {a)  and  Wei^  for  the  defenduit  in 
error :  There  is  no  ground  of  claim  here 
independently  of  the  statute.  The  claimant 
has  been  heaid  before  the  Commissioners, 
and  likewise  before  the  Priyy  Council.  He 
has  followed  the  tribunals  appointed  by 
the  statute,  and  he  has  failed  ;  he  cannot 
now  say  that  he  is  entitled  to  proceed  in  a 
different  manner,  as  if  no  such  statute 
existed. 

The  money  here  claimed  never  was  in 
the  hands  of  the  Crown  for  the  purpose  of 
being  availmble  for  the  petitioner.  While 
the  moncry  was  in  fiie  hands  of  the  Mixed 
Comrniasioners,  it  cannot  be  said  to  haTe 
been  in  the  Crown.  It  was  afterwards  trans- 
ferred f^ra  the  Mixed  Commissioners  to 
the  British  Commissioners  of  Liquidation, 
and  then  it  was  necessary  to  hove  ^e  Act 
of  Parliament,  to  direct  in  what  manner 
it  riiould  he  dealt  with.  The  Act  expressly 
sets  forth  the  manner  of  dealing  with  it,  in 
acoordanoe  with  the  12th  Article  of  the  Oon- 
▼ention,  and  giyee  it  to  tho«e  whose  names 
are  upon  the  register,  and  no  others.  The 
first  section,  too,  authorises  the 

"  liquidation  of  the  claims  of  such  persons  who 
shall  have  caused  their  names  and  claims  to  be 
duly  inserted  in  the  registers," 

and  tiie  Commissioners  are  empowered  to 
pi^the  money 


(a)  Afltrwaids  Lord  Chief  Jastiee  of  Eng- 
land. 


**  to  and  among  the   se^ral  claimants  whese 
names  are  duly  entered  is  the  said  registers.*' 
To  no  other  persons  had  the  Commissioners 
any  authority  to  make  such  payment. 

The  money,  by  being  paia  over  by  the 
Commissioners,  did  not  get  into  the  hands 
of  the  Crown  as  trustee  tor  any  unsatisfied 
claimant ;  it  was  paid  to  the  Lords  of  the 
Treasury  for  public  purposes.  But  even 
if  the  money  had  so  found  its  way  into  the 
possession  of  the  Crown,  that  would  not 
dispense  with  the  necessity  of  proring  a 
claim  to  it  in  the  manner  reqairod  by  the 
statute.  Before  it  was  so  paid  over,  the 
olaimant,  if  he  had  any  legal  title  to  it, 
had  a  legal  remedy  to  enforce  that  title, 
and  there  is  nothing  either  in  the  con- 
ventions or  the  statute  which  allows  the 
money  to  be  disposed  of,  except  by  such 
tribunals  as  are  thereby  constituted. 

Lord  Tbubo,  L.C.  :  It  is  admitted 
law,  that  if  the  subject  of  a  country  is 
spoliated  by  a  foreign  government,  he  Is 
entitled  to  obtain  redress  firom  the  foreign 
government  through  the  means  of  his  own 
government.  But  if,  from  weakness, 
timidity,  or  any  other  cause  on  the  part  of 
his  own  government  do  redress  is  ob- 
tained from  the  foreigner,  then  he  has  a 
claim  against  his  own  country.  Here  is  a 
compromise  of  the  two  governments :  the 
question  is,  how  far  his  claim  is  affected 
byit. 

Attorney  General:  The  question  has 
never  been  put  by  the  claimant  in  that 
way ;  but  if  so  pot,  then  the  answer  is, 
that  he  has  wtdved  any  such  mode 
of  putting  his  claim  bv  having  preferred 
it  under  the  terms  of  the  conventions 
entered  into  between  the  two  govern- 
ments. If  his  case  is  not  within  this 
statute,  then  he  must  go  on  the  conven- 
tioBS,  and  then  he  is  not  in  a  condition  to 
satisfy  them. 

Lord  Trubo,  L.C. :  Suppose  a  sum 
of  money  to  be  in  the  hand[s  of  a  pnblic 
officer,  destined  to  a  given  purpose,  and 
with  directions  that  shoula  there  be  a 
surplus,  he  was  to  apply  it  as  A.B.  might 
direct ;  and  A.B.,  berore  the  destined  pur^ 
pose  was  fully  answered,  induced  the 
public  offleer  to  pay  over  the  fHmd,  by 
which  the  officer  was  rendered  incompe- 
tent to  discharge  his  duty.  Might  not  a 
person  thereby  injured  maintain  on  action 
against  A.B.,  who  had  rendered  the  public 
c&cer  unable  to  discharge  his  doty  P 

Attorney  General :  The  only  action  he 
could  maintain  would  be  an  action  of 
tort,  and  tort  is  not  maintainable  against 
the  Crown;  so  that  the  two  cases  are 
not  analogous.  Besides  which,  the  Lords 
of  the  Treasury  in  this  case  did  not 
aot  as  sorvants  of  the  Crown,  hot  m 
a  pubHo  body,  with  vested  righta, 
and  with  duties  as  against  the  eommis- 
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sioners.  In  one  case  (a)  the  Commis. 
sioners  of  Woods  and  Forests,  who  had 
taken  certain  lands  expressly  in  the  name 
of  the  Crown,  were  treated  as  statutory 
officers,  and  a  mandamus  was  for  that 
reason  granted  against  them  hy  the  Coart 
of  Queen's  Bench,  on  tbe  ground  that  they 
had  a  particular  statutory  duly  to  perform, 
and  were  not  the  mere  servants  of  the 
Crown.  That  case  applies  here,  and 
shows  that  the  only  remedy  of  the 
claimant  is  under  the  statute. 

Manning,  Serjt.,  in  reply:  The  fact  of 
an  adjudication  by  the  Commissioners 
unfavourable  to  tbe  claimant  having  taken 
place,  is  no  answer  to  him  here.  That  ad- 
judication proceeded  on  three  grounds,  two 
of  which  have  now  been  found  to  be  false 
in  fact ;  the  third  was  false  in  law. 

The  omission  to  register  the  name  was 
the  fault  of  the  Commissioners,  not  of  the 
claimant.  Now»  suppose  the  Crown  had 
never  issued  a  commission  at  all,  when  of 
course  no  names  whatever  could  have  been 
registered,  surely  it  cannot  be  said  that 
that  would  have  barred  the  right  of  those 
who  have  claims  under  the  conventions. 

The  enactment^  of  the  statute  have  not 
been  properly  complied  with  by  the  Com- 
missioners, and  tney,  therefore,  or  the 
Crown,  whose  servants  they  were,  cannot 
set  it  up  against  the  claimant,  for  he  did 
ail  in  his  power  to  obey  its  enactments  ; 
but  being  by  their  wrongful  or  negligent 
act  deprived  of  its  benefits,  he  is  now  en 
titled  to  avail  himself  of  this  common  law 
remedy. 

Lord  Truro,  L.C.  :  The  argument 
which  has  been  addressed  to  your  Lord- 
ships relates  to  a  case,  the  discussion  of 
which  has  extended  over  a  long  period  of 
time,  and  has  involved  many  intricate 
questions.  Dut  the  case,  as  it  is  now  pre- 
sented to  you,  was  decided  in  the  Court 
below  on  the  construction  of  the  59  Geo.  3. 
c.  31 . ;  and  if  the  construction  then  put 
on  that  statute  is  correct,  and  is  one  which 
you  ought  to  adopt,  it  goes  to  the  decision 
of  the  whole  matter.  For  that  reason  it 
was  thought  right,  as  a  matter  of  conveni- 
ence, to  call  on  the  counsel  to  argue  that 
point  first.  Upon  that  argument  I  pro- 
pose to  put  the  following  question  to  the 
judges:  - 

**  Has  an  individual  who  claims  to  be  entitled 
to  compensation  under  tbe  treaties  mpntioaed 
in  the  Statute  of  59  Geo.  8  c.  31.,  or  one  of 
them,  or  under  the  ftame  treaties  or  one  of 
them,  and  the  said  statute,  or  under  tbe  statute, 
any  other  and  what  remedy,  by  which  to  re- 
cover such  compcDsation,  except  by  application 

(a)  Reg.  v.  Commisiionera  of  Woods  and 
Fore$i$,  16  Q.B.,  761  note.  See  also  The 
King  v.  The  Lords  Commissioners  of  the  Trea- 
surg,  4  A.  &  E.,  S8«. 


to  the  commissioners,  and  by  appeal  from  their 
decision  to  the  King  in  Council,  according  to 
tbe  provii<ioD8  of  the  statute?" 

That  question  will  raise  tho  point  whether 
he  is  barred  by  what  has  been  done  under 
the  statute,  and  the  decision  on  that  point, 
in  one  way,  may  save  the  necessity  of  dis- 
cussing any  other  question. 
The  question  was  put  and  agreed  to. 

Pollock,  C.B.,  in  the  name  of  the  rest 
of  the  judges,  required  time  to  answer  it, 
which  was  granted. 

Pollock,  C.B.  :  Your  Lordshipa  having 
proposed  to  the  Judges  the  following 
question :  [The  learned  Judge  read  the 
guestioul  I  have  to  report  to  your 
Lordships  the  unanimous  opinion  of  the 
judges  present,  that,  according  to  the 
construction  of  the  statute,  all  the  money 
received  from  the  French  government,  by 
virtue  of  the  treaties  or  conventions  re- 
ferred to,  ought  to  be  applied  according 
to  its  directions,  and  that  the  suppliant 
has  no  claim  except  under  the  statute,  and 
in  the  mode  pointed  out  by  its  pro- 
visions. 

Wo  think  that  there  is  no  foundation 
for  a  claim  under  a  petition  of  right,  and 
we  are  all  clearly  of  opinion  that  the 
statute  does  dispose  of  the  whole  fund,  and 
direct  how  it  is  to  be  applied. 

The  argument  for  the  suppliant  is,  that 
it  disposes  only  of  such  part  of  the  fund 
as  would  be  sufficient  to  satisfy  all  the 
claimanlB  whose  names  were  on  the 
register  before  tho  passing  of  the  Act, 
leaving  the  surplus  in  the  hands  of  the 
Crown,  liable  to  the  claims  of  those 
British  subjects  which  had  been  preferred 
by  them  within  three  months,  according 
to  the  conventions ;  and  that  the  sup- 
l)liant'8  claim,  though  not  entered  in  the 
register  before  the  Act,  was  preferred 
within  three  months  (two  facts  found  by 
the  inquisition  to  be  true).  If  such  was 
the  construction  of  the  statute,  it  would 
be  necessary  to  consider  what  was  the 
liability  of  the  sovereign  of  this  country 
and  his  successors  if  the  Act  had  not 
passed.  But  we  are  all  satisfied  that  such 
IS  not  the  construction  of  the  Act,  but  that 
it  meant  to  provide  for  the  application  of 
the  whole  fund,  and  leave  no  part  to  be 
dealt  with  except  under  its  enactments. 
Any  claimant,  therefore,  upon  the  fund, 
must,  in  our  opinion,  proceed  according 
to  the  provisions  of  the  statute,  and  has 
no  other  remedy. 

In  answering  the  question  proposed  hj 
your  Lordships,  we  have  not  thought  it 
necessary  to  state  our  reasons  in  detail, 
because  we  unanimously  concur  in  the 
judgment  pronounced  by  the  Coutt  of 
Exchequer  Chamber,  and  in  the  reasons 
given  for  that  j  udgmcnt. 
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Lord  Tbubo,  L.O.  :  M^  Lords,  the 
qaestion  in  this  cftse  heing  simply  a 
question  of  law,  that  is  to  say,  the  con- 
Btmction  of  the  statute  referred  to  in  the 
opinion  of  the  learned  judges,  and  the 
learned  judges  having  now  given  to  the 
House  their  opinion  that,  by  the  true 
construotion  of  the  statute,  the  only 
remedy  which  persons  have  who  make 
tl:eir  claim  for  compensation  upon  the 
footing  of  the  particular  treaties  men- 
tioned in  the  statute,  is  according  to  the 
provisions  of  that  statute,  the  whole 
question  raised  by  the  writ  of  error  before 
your  Lordships  is  disposed  of  by  that 
opinion.  The  learned  judges  have  stated 
their  view  of  that  statute.  They  have 
referred  also  to  the  judgment  of  the 
Court  of  Exchequer  Cnamber,  in  which 
the  reasons  upon  which  that  construction 
is  founded  are  contained  more  at  lar^e. 
IJpon  such  a  question,  and  under  ^e 
circumstances,  having  the  unanimons 
opinion  of  the  judges,  it  does  not  appear 
to  me  that  any  thing  can  be  added  which 
would  elucidate  the  question  or  the  pro- 

friety  of  the  opinion  of  the  learned  judges, 
shall  therefore  recommend  to  your  Lord- 
ships that,  in  this  case,  the  appeal  should 
be  dismissed,  and  the  judgment  below  be 
affirmed* 

Judgment  for  the  defendant  in  error. (a) 


(a)  In  June,  1859,  the  clums  of  the  Baron  de 
Bode  were  referred,  on  the  motion  of  I^ord 
Lyndhurst,  to  a  Select  Committee  of  the  House 
of  !x>rds,  which  reported  in  his  favour,  28  June, 
1852.     On  August  1,    1853,  Lord    Lyndhurst 


Matirials  madb  USB  OF.— The  above 
report  is  founded  on  the  reports  in  8  Q.  B. 
208  ;  13  Q.  B.  364 ;  and  3  H.  L.  149.  The 
petition  preserved  among  the  records  of 
the  Petty  Bag  Office  has  also  been  con- 
sulted. 

moved,  '*  that  the  House  earnestly  recommends 
the  case  of  the  Baron  de  Bode  to  the  fiivourable 
consideration  of  Her  Majesty's  Government/* 
Ayes,  6 ;  Noes,  16.  On  Junts  20,  1854,  Mr. 
MontafTU  Chambers  moved  *'that  the  national 

Sood  faith  requires  that  the  claims  of  the  Baron 
e  Bode,  established  tifter  protracted  investiga- 
tion, should  be  satisfied."  Ayes,  67  ;  Noes, 
82.  Hans.  vol.  184,  p.  392.  On  the  4th  June 
18B1,  the  Hon.  0.  Denman  (afterwards  Mr. 
J  nstice  Denman)  succeeded  in  carr^  ing  a  motion 
for  the  appointment  of  a  Select  Committee  to 
consider  the  Baron  de  Bode's  claims.  Ayes, 
134:  Noes,  112.  The  Committee  held  several 
meetings,  attended  hy  counsel,  during  that 
session,  but  did  not  report,  and  no  motion  wms 
made  afterwards  for  its  reappointment.  Hans, 
vol.  163,  pp.  571-97.  The  objection  mainly 
relied  upon  by  the  counsel  for  the  Crown  (now 
Sir  W.  V.  Harcourt)  before  the  Committee  was 
that  urged  by  the  Attorney  General  (Sir  H. 
Bethell),  and  the  Chancellor  of  the  Exchequer 
(Mr.  Gladstone)  in  the  debate  upon  Mr. 
Denman^s  motion,  that  the  Baron  de  J>ode, 
though  a  British  subject  by  the  accident  of  bis 
birth  in  this  couutry,  was  also  a  French  sub- 
ject ;  that  as  between  France  and  England  he 
must  be  taken  to  be  a  French  subject ;  and  that 
consequently  be  was  not  a  liritish  subject 
within  the  terms  of  the  treaty.  Documents  were 
also  produced  showing  that  the  cases  decided 
by  the  Commission  did  not  support  the  conclu- 
sion in  favour  of  the  Baron  which  had  been 
drawn  from  some  of  the  reports  in  Knapp. 
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Proceedinqs  before  the  Judicial  Committee  of  the  Privy  Council 
ON  A  Petition  from  the  Island  of  Cape  Breton,  referred  to 
the  Committee  by  the  CR0wx,(a)  April  1,  6,  7,  10,  1846.  (Reported 
in  5  Moo.  P.C.  259.) 

In  1763  the  Island  of  Cape  Breton,  which  had  been  ceded  by  France  to  Great  Britain,  vca^ 
annexed  by  Royal  proclamation  to  the  government  of  Nova  Scotia,  and  subsequently  made  part  of 
the  county  of  Halifax.  In  1765  it  was  constituted  a  separate  county,  to  return  two  members  to 
the  General  Assembly  of  Nova  Scotia,  but  no  members  were  returned,  hs  the  franchise  was  in  the 
freeholders,  and  there  were  no  freeholders  in  Cape  Breton  ;  and  in  1770  the  Island  was  re-annexed 
to  the  county  of  Halifax.  In  1784  the  Governor  of  Nova  Scotia  received  a  new  commission, 
providing  for  the  government  of  Cape  Breton  by  a  Lieutenant-Governor,  Council,  and  General 
Assembly  of  the  Island ;  but  the  accompanying  instructions  provided  that,  as  the  situation  and 
circumstances  of  Cape  Breton  did  not  then  admit  the  calling  of  an  Assembly,  until  it  should  appear 
expedient  to  call  such  Assembly,  the  government  of  the  Island  should  be  vested  in  the  Governor, 
or  rJeutenaut-Governor  and  Council,  with  powers  to  make  rules  and  regulations  for  the  peace, 
order  and  good  government  of  the  Island,  but  so  as  not  to  affect  life,  limb,  or  liberty  of  the  subject, 
or  to  impose  any  duties  or  taxes.  No  Assembly  was  ever  called  for  Cape  Breton,  and  in  1820, 
by  the  terms  of  a  new  commission  to  the  Governor  of  Nova  Scotia,  Cape  Breton  was  re-annexed 
to  the  province  of  Nova  Scotia,  and  afterwards  returned  two  members  to  the  Assembly  at 
Halifax.  Some  of  the  inhabitants  having  in  1843  petitioned  against  such  annexation  to  Nova 
Scotia  as  illefral,  on  the  ground  that  the  Crown  could  not  by  the  exercise  of  the  prerogative 
revoke  a  constitution  unce  granted  to  a  colony  and  annex  it  to  another  colony,  and  prayed  for 
the  restoration  of  the  constitution  granted  by  Letters  Patent  in  1784,  the  petition  was  referred 
by  Her  Majesty  to  the  Judicial  Committee  of  the  Privy  Council. 

Held  by  tlie  Judicial  Committee — 
That  the  inhabitants  of  the  Island  of  Cape  Breton  were  not  by  law  entitled  to  the  constitation 
purporting  to  be  granted  to  them  by  the  Letters  Patent  of  1784.(6) 

(a)  Present,  Duke  of  Buccleugh  (Lord  President),  Lord  Lyndhurst,  L.C.,  Lord  Cottenham, 
Lord  Langdale,  M.B.,  Lord  Campbell,  Dr.  Lushington,  and  Pemberton  Leigh  (afterwards  Lord 
Kingsdown). 

(6)  The  severance  of  the  Turks  Islands  from  the  Bahamas  in  1848  was  effected  by  act  of  the 
Bahama  Legislature.  The  islands  were  then  constituted  a  separate  government  by  the  Crown  by 
Order  in  Council.  Afterwards,  it  having  been  decided  to  annex  them  to  Jamaica,  an  Imperial 
Act,  36  &  37  Vict.  c.  6,,  was  obtained  to  enable  Her  Majesty  by  Order  in  Council  to  effect  the 
annexation. 


This  was  a  petition  presented  to  the 
Crown  by  certain  of  tne  inhabitants  of 
Cape  Breton  against  a  Proclamation  an- 
nexing that  island  to  Nova  Scotia,  and 
praying  for  the  restoration  of  the  consti- 
tution granted  to  the  island  by  Kine 
George  III.  in  1784.  The  j>etition,  which 
raised  the  qaestion  of  the  power  of  the 
Crown  to  sever  and  unite  colonies  enjoying 
constitutions  previously  granted  by  the 
Crown,  was  filed  on  the  2nd  February  1843, 
and  referred  by  Her  Majesty  to  the  Judicial 
Oommittee  of  the  Privy  Council.  The 
materia]  facts  were  as  follows : — 

Under  the  Treaty  of  Utrecht,  in  1713, 
Nova  Scotia  or  Acadia  was  ceded  by 
France  to  England,  and  Cape  Breton 
remained  a  French  possession.  In  1719, 
Nova  Scotia  was  erected  into  a  separate 
province  by  Letters  Patent,  appointing 
Richard  Phillips  goTemor  of  Placentia  in 
Newfonndland,  and  captain-general  and 
goremor-in-ohief  of  the  province  of  Nova 
Sootia  or   Acadia.     In    1720,  Goyemor 


Phillips,  in  accordance  with  his  instruc* 
tions,  formed  a  council  of  twelve,  persons 
for  the  government  of  the  colony  until  an 
assembly  could  be  called.  In  1729,  a 
separate  governor  was  appointed  for 
Placentia  and  Newfoundland.  In  1749, 
Nova  Scotia  was  first  planted  by  English 
settlers,  and,  by  the  commission  granted 
to  the  new  governor,  an  Assembly  was  di- 
rected to  be  convened;  but  the  first 
Assembly  under  this  commission  was  not 
convened  until  1758. 

In  February  1762,  under  the  Treaty  of 
Paris,  the  Island  of  Cape  Breton  was  ceded 
by  France  to  Great  Britain. 

On  October  7,  1763,  King  George  III. 
issued  a  proclamation  regulating  the 
government  and  constitution  of  the  do- 
minions in  America  acquired  by  the 
Treaty  of  Paris : 

*'  We  have  thought  fit  with  the  advice  <^  our 
Privy  Council  to  issue  this  our  royal  proclama- 
tion, hereby  to  publish  and  declare  to  all  our 
loving  subjects  that  we  have  with  the  advice  of 
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•ur  said  Phtj  Council  gnated  our  letters 
patent,  under  onr  gre*t  seal  of  Great  Britain, 
to  erect  within  the  conntries  and  islands  ceded 
and  oonfirmed  to  ns  bj  the  said  treaty  four  dis- 
tinct and  separate  governments,  styled  and 
called  by  the  names  of  Quebec,  Ktist  Florida, 
West  Florida,  and  Grenada,  and  limited  and 
bounded  as  follows  "  : — 

l^e  proclamation  set  out  the  boundaries 
of  the  said  four  new  governments,  which 
did  not  include  either  Cape  Breton  or  Nova 
Scotia,  and  proceeded  : 

"  We  have  also  with  the  advice  of  our  Frivy 
Council,  thought  fit  to  annex  the  Islands  ot 
Bt.  John  and  Cape  Breton,  or  Isle  Boyale,  with 
the  lesser  islands  adjacent  thereto,  to  onr 
government  of  Nova  Scotia. 

**  We  have  also  with  the  advice  of  our  Privy 
Council  aforesaid,  annexed  to  our  province  of 
Georgia  all  the  lands  lying  between  the  rivers 
of  Attamaba  and  St.  Mary. 

**  And  whereas  it  will  greatly  contribute  to  the 
settling  of  our  said  new  governments  that  our 
loving  subjects  should  be  informed  of  our 
paternal  care  for  the  securing  of  the  liberty 
and  properties  of  those  who  are  or  shall  be 
come  inhabitants  thereof,  We  have  thought 
fit  to  publish  and  declare  by  this  our  procla- 
mation that  We  have  in  the  Letters  Patent  under 
onr  great  seal  of  Great  Britain,  by  which  the 
said  governments  are  constituted,  given  ex- 
press power  and  direction  to  our  governors 
of  onr  said  colonies  respeetively  that,  so  soon 
as  the  state  and  circumstances  of  the  said 
colonies  will  admit  thereof,  they  shall  with  the 
advice  and  ccmsent  of  the  members  of  our 
Council,  summon  and  call  General  Assemblies 
within  the  said  governments,  reapectively,  in 
snch  manner  and  form  as  is  required  and 
directed  in  these  colonies  and  provinces  in 
Ameriea,  which  are  under  our  immediate  (a) 
government.'' 

In  accordance  with  the  clause  in  the 
above  proclamation  relating  to  Nova 
Scotia  and  Cape  Breton,  a  commi.ssion 
issued  under  the  great  seal  in  October 
17t>3,  which,  after  revoking  the  commission 
of  the  previous  Governor  of  Nova  Scotia 
and  everything  therein  contained,  appoint- 
ed Montagu  Wihnot  Captain-General  and 
G^vemor-in-Chief  of  the  province  of  Nova 
Scotia,  including  the  Islands  of  Cape 
Breton  and  St.  John's,  and  proceeded  : 

**  And  We  do  hereby  reauire  and  command 
you  to  do  and  execute  all  tbmgs  in  due  manner 
that  shall  belong  unto  your  said  command,  aod 
the  trust  we  have  reposed  in  you,  according  to 
the  several  powers  and  authorities  granted  or 
appointed  you  by  the  present  commission,  and 
the  instructions  herewith  given  you,  or  by  such 
further  powers,  instructions,  or  authorities  as 
shall  at  any  time  hereafter  be  grant<:d  or  appoint- 
ed yon  under  our  signet  and  sign  manual  as  by 

(a)  Referring  to  "royal"  as  distinct  from 
**  duirtered  and  proprietary  governments."  See 
I  Bla.  Com.  108. 


onr  order  in  onr  Privy  Council,  and  according 
to  such  reasonable  laws  and  statutes  of  onr 
Council  and  the  Assembly  of  this  our  said  pro- 
vince under  your  Gk>vemment  in  snch  manner 
and  form  as  is  hereafter  expressed." 

After  providing  for  a  Council  of  nine 
members,  the  Commission  proceeded  to 
provide  for  calling  a  Gi3neral  Assembly  as 
follows : — 

"  And  We  do  hereby  give  and  grant  unto  Yon 
full  power  and  authority,  with  the  advice  of  our 
said  Council,  from  time  to  time,  as  need  shall 
require,  to  summon  and  call  General  Assemblies 
of  the  said  freeholders  and  planters  within  your 
government,  in  such  manner  and  form  as  has 
already  been  appointed  and  used ;  or  according 
to  such  further  powers,  instructions,  and  author- 
ities as  shall  at  any  time  hereafter  be  granted  and 
appointed  unto  you  under  our  signet  and  sign 
manual  or  by  our  order  in  our  Wvy  Council  j 
And  our  will  and  pleasure  is  that  the  persons 
tbereupou  duly  elected  by  the  major  part  of  the 
treeholders  of  the  respective  counties  and  places, 
and  so  returned,  shall  before  sitting  take  the 
oaths,  &c."  (of  Allegiance,  Abjuration,  and 
Supremacy,  and  the  Declaration  against  Tran- 
substantiation). 

Under  this  commission  (ae  appeared  from 
the  documents  cited  in  the  case  for  the 
Crown),  Cape  Breton  was  at  first  treated 
as  part  of  the  county  of  Halifax,  but  after 
December  10th  1765  it  was  made  a  county, 
returning  two  members.  Two  members 
having  l:^n  returned  accordingly  by  the 
inhabitants  of  the  Island,  the  return  was 
set  aside  because  the  Gk>vernor*s  commis* 
sion,  above  cited,  and  the  law  and  practice 
of  Nova  Scotia  plaoed  the  franchise  in  the 
hands  of  the  freeholders,  and  because  in 
the  Island  of  Cape  Breton  there  were  no 
freeholders,  the  Goyernor  having  received 
express  instructions  not  to  make  any  free- 
hold grants,  but  only  to  issue  licen8es.(a) 
No  members  sat  for  Cape  Breton  in  the 
Assembly  at  Halifax.  In  1770  it  was  re- 
solved by  the  Privy  Council  at  Halifax — 

"that  no  writ  should  issue  to  the  Isle  of 
Breton,  because  of  the  want  of  freeholders  to 
make  an  election,  and  that  the  said  Isle  be 
deemed  to  be  represented  by  the  members  for 
the  county  of  Halifax,  into  which  it  bad  been 
resolved,  and  become  a  part  thereof,  as  thereto- 
fore." 

In  1769  the  Island  of  St.  John  (now 
Prince  Edward's  Island)  was  sepamted 
from  the  government  of  Nova  Scotia,  and 
erected  into  a  distinct  government  by 
Letters  Patent  appointing  a  Captain* 
G^eneral  and  Governor-in-Chief  of  that 
Island  with  power  to  summon  an  Assem- 
bly. The  first  Assembly  was  stmimoned 
in  1778. 

(a)  See  History  of  Cape  Breton,  by  Bichard 
Browne,  London,  1869. 
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In  1784  (16th  August)  tbo  northern 
portion  of  Nova  Scotia  was  erected  into  a 
separate  government  of  New  Brunswick 
by  Letters  Patent  appointing  a  separate 
Captain-General  and  Governor-in-Ohief 
ovt-r  the  .-ame. 

On  the  3rd  September  ITS-I-,  a  Lieu- 
tenant-Governor of  Capo  Breton  was  ap- 
pointed by  Letters  Patent  directing  him 

*•  ^J  exercise  and  eujoy  the  said  office  of 
Lieutenant- Governor  of  our  said  Island  and  its 
dependencies,  with  such  powers  and  authorities 
and  according  to  such  directions  as  are,  or  shall 
be  expressed  in  our  coiumission  and  instructions 
to  our  Captain  (ieneral  and  Governor-in- Chief  of 
our  Province  of  Nova  Scotia,  and  our  Islands  of 
St.  John  and  Csipe  Breton,  now  and  for  the  time 
being." 

About  the  same  time,  on  September  11, 
a  new  commi'^sion  was  issued  to  the 
Governor  of  Nova  Scotia,  John  Parr, 
which,  after  reciting  the  severance  of 
New  Brunswick  and  the  annexation  of 
the  Island  of  St.  Jehn  as  follows : — 

**  And  whereas  We  have  thought  fit  to  erect 
that  part  of  our  province  of  Nova  Scotia  lying 
to  the  northward  of  the  Bay  of  Fundy  into  a 
separate  province  by  the  name  of  New  Bruns- 
wick  

"  And  whereas  We  have  thought  fit  to  re- 
annex  the  Island  of  St.  John  i:nd  its  depen- 
dencies to  our  Government  of  Nova  Scotia," 

proceeded  to  revoke  the  former  commis- 
sions of  the  Governor  of  Nova  Scotia  and 
the  Governor  of  St.  John,  and  to  app.dnt 
John  Parr  Captain -General  and  Governor- 
in-Chief  of  the  province  of  Nova  Scotia, 
including  the  islands  of  Cape  Breton  and 
St.  John,  and  to  provide  separate  Councils 
and  Assemblies  for  Nova  Scotia,  St.  John, 
and  Capo  Breton  respectively,  as  follows  : 
*'  And  We  do  hereby  require  and  command 
you  to  do  and  execute  all  things  in  due  manner 
that  shall  belong  to  your  said  command,  and  the 
trust  W^e  have  reposed  in  you,  according  to  the 
several  powers  and  authorities  granted  or  ap- 
pointed you  by  the  present  commission  and 
mstructions  herewith  given  you,  or  by  such 
further  powers,  instructiont,  and  authorities 
at  shall  at  any  time  be  granted  or  appointed  you 
under  our  signet  and  sign  manual,  or  by  our 
order  in  our  Privy  Council,  and  according  to 
such  reasonable  laws  and  statutes  as  are  now  in 
force,  or  shall  hereafter  be  made  or  agreed  upon 
by  you,  with  the  advice  and  consent  of  our  respec- 
tive Councils  and  Assembli^'S,  of  our  province  of 
Nova  Scotia,  and  our  islands  of  St.  John  and  Cape 
Breton  under  your  government  And  We  do  hereby 
give  and  grant  unto  you  full  power  and  authority, 
with  the  advice  and  consent  of  our  said  re- 
spective Councils,  from  time  to  time,  as  need 
shall  require,  to  sunimon  and  call  General 
Assembhes  of  the  freeholders  and  planters 
within  your  ffovemmeot,  in  such  manner  and 
form  as  has  been  already  appouif ed  and  used, 
or  according  to  such  further  powers,  instructions, 
and  authorities  as  shall,  at  any  time  hereafter. 


be  granted  or  appointed  you  under  our  signet 
and  sign  manual,  or  by  our  order  in  our  nWy 
Council. 

**  And  our  will  and  pleasure  is,  that  the  per- 
sons thereupon  duly  elected  by  the  major  part 
of   the  freeholders   of  the  respective  counties 
and  places,  and,  so  -returned,  shall,  before  their 
fitting,  take  the  oaths  mentioned  in   the  first 
recited  Act  of   Parliament  (viz.,  of  allegiance 
and  supremacy),  altered  as  above,  as  also  make 
and   subscribe   the   aforementioned  declaration 
(against   transubstantiation,  &c.),   which  oatlis 
and   declaration    you    shall    commissionate  fit 
j  persons,   under  our   seals  of  Nova  Scot  fa,   St. 
John,  and  Cape  Breton,  respectively,  to  tender 
I  and  administer  unto  them  ;  and  until  the  same 
shall  be  taken  and  subscribed,  no  person  shall 
[  be  capable  of  sitting,  though  elected.     And  We 
i  do  hereby  declare  that  the  persons   so  elected 
j  and  qualified  shall  be  called  and  deemed  the 
I  General    Assembly  of  our   province  of    Nova 
I  Scotia,  of  our  island  of  St.   John,  and  of  our 
I  island  of  Cape  Breton,  respectively." 

I  But  the  Governor's  instructions  ac- 
companying the  above  commission,  and 
dated  the  Eamc  day,  September  11,  and 
therein  refeiTed  to,  contained  the  follow- 
ing clause,  postponing  the  calling  of  an 
Assembly  for  Cape  Breton :  — 

"  And  whereas  the  situation  and  circumstances 
of  our  Island  of  Cape  Breton  will  not  at  present 
admit  the  calling  of  an  Assembly,  you  or  our 
Lieutenant-Governor  of  our  said  Island  shall, 
until  it  appears  expedient  to  call  such  Assembly, 
in  the  meantime  make  such  rules  and  regulations, 
by  the  advice  of  our  Council  for  the  said  Island, 
as  shall  appear  to  be  necessary  fbr  the  peace, 
order,  and  good  government  thereof,  taking  care 
that  nothing  be  passed  or  done  that  shall  any 
way  tend  to  affect  the  life,  limb,  or  liberty  of 
the  subje<^t,  or  to  the  imposing  of  any  duties  or 
taxes,  and  that  all  rules  and  regulations  be 
transmitted  by  the  first  opportunity  afler  they 
are  passed  and  made,  for  our  approbation  or 
disallowance." 

Further  instructions  to  the  (Jovemor- 
General  of  Nova  Scotia  enjoined  that  due 
care  should  be  taken  that  the  laws  parsed 
by  the  Assembly  of  Nova  Scotia  should 
not  extend  to  Cape  Breton,  and  that  the 
government  should  be  administered  solely 
by  the  Lieutenant-Governor,  except  during 
the  actual  presence  of  the  Grovemor  of 
Nova  Scotia  in  the  Island. 

"  It  is,  nevertheless,  our  will  and  pleasure  that 
due  care  be  taken  in  all  laws,  statutes,  and 
ordinances  passed  in  our  province  of  Nova 
Scotia,  that  the  same  do  not  extend  to  our 
Island  of  Prince  Edward  (formerly  St.  John's) 
and  Cape  Breton,  under  colour  or  pretence  that 
our  said  islands  are  included  in  this  our  Com- 
mission to  you,  and  are  part  of  our  gitvemment 
of  Nova  Scotia.  And  it  is  our  will  and  ple^fMurn 
and  we  do  hereby  declare  and  ordain  tbut  all 
and  singular  the  powers,  authorities,  and  direc- 
tions in  and  by  this  oar  Commission  giveuf  and 
granted  to  you,  so  far  as  ihe  same  extend  to  our 
Islands  of  Prince  Edward  and  Cape  Breton  and 
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the  respective  dependencies,  shall  be  executed 
and  enjoyed  bjjouor  the  Commander-in-Chief  of 
our  province  of  Nova  Scotia,  at  such  times  only 
as  he  or  you  shall  be  actually  on  the  spot  in  either 
of  our  said  Islands  ;  but  that  at  all  other  times 
all  and  regular  the  said  powers,  authorities,  and 
directions  shall  be  executed  and  eigoyed  by 
such  persons  as  We  shall  respectively  appoint  to 
be  our  Lieutenant-Governors  of  our  said 
isUinds." 

Afterwards,  as  stated  in  the  ease  for  the  ' 
Petitioners,  the  Islands  of  Cape  Breton  . 
and  St.  John  oontinued  to  be  included  in  I 
the  commission  of  the  Qfoyemor  of  Nova  i 
Scotia,  who,  after  1786,  was  also  appointed,  ! 
but  by  separate  commission,  Qx>vernor  of . 
Upper  Canada,  Lower  Canada,  and  New  ' 
Brunswick.  Snch  Governor  resided  at 
Qaebec,  and  only  administered  the  govern- 
ment of  Lower  Canada  in  person. 

No  Assembly  was  ever  called  for  Cape 
Breton,  and  the  government  was  carried 
on  by  the  Lientenant-G^vernor  and  Conn- 
cil  nnder  the  foregoing  regulations. 

An  ordinance  having  been  passed  by 
the  Lieutenant-Governor  and  Council  of 
Cape  Breton,  in  1801,  imposing  a  tax  of 
one  shilling  a  gallon  upon  all  spirituous 
liquors  imported  into  the  Island,  and  pay- 
ment having  been  resisted,  such  tax  was 
held  by  the  Chief  Justice,  in  1816,  to  be 
illegal,  on  the  gp*ound  that  under  the  con- 
stitution there  was  no  power  in  the  Lieu- 
tenant Governor  to  impose  taxes. 

In  1820  the  Crown  resolved  to  re-annex 
Cape  Breton  to  Nova  Scotia,  and  in  the: 
Letters  Patent  forming  the  commission  to 
the  Earl  of  BalhauBie,  Captain-General 
and  Govemor-in-Chief  of  Nova  Scotia 
and  the  Island  of  Prince  Edward,  and 
bearing  date  27th  April  in  that  year,  the 
government  of  ^ova  Scotia  was  described 
as  including  the  Island  of  Cape  Breton, 

''whidi  We  do  hereby  expressly  direct  and 
declare  shall  in  future  form  part  of  our  said 
province  of  Nova  Scotia." 

No  mention  was  made  in  the  com- 
mission of  a  Council  or  General  Assembly, 
or  separate  legislature  for  Cape  Breton ; 
but  m  the  accompanying  instructions, 
dated  27th  September  1820,  it  was  stated 
to  be  the  intention  of  His  Maiestv  that 
the  Island  of  Cape  Breton  should  no 
longer  form  a  separate  government,  and 
the  Governor  was  directed  as  follows : — 


**  Whenever  you  summon 
for  our  province  of  Nova 
summon  and  call  to  those 
number  of  the  freeholders 
Island  of  Cape  Breton  as 
moned  to  such  Assemblies, 
the  time  when  our  said 
separated  from  our  province 


General  Assemblies 
Scotia,  you  are  to 
Assemblies  such  a 
and  planters  of  the 
were  usually  sum- 
immediately  before 
Island  was  first 
of  Nova  Scotia." 


In  obedience  to  instructions  contained 
in  a  despatch  from  Earl  Bathursi,  Secretary 
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of  State  for  the  Colonies,  dated  15th 
August  1820,  a  proclamation,  dated 
October  9  1820,  was  issued  by  Sir  John 
Kempt,  G.C.B.,  Lieutenant-Governor  of 
Nova  Scotia,  declaring  that — 

**  The  Island  of  Cape  Breton  is ,  and  from  hence- 
forth shall  be  and  remain  a  several  and  distinct 
county  of  the  province  of  Nova  Scotia,  to  be 
called  and  known  by  the  name  of  the  county  of 
Cape  Breton,  and  to  be  represented  and  the 
civil  government  thereof  to  be  administered  in 
like  manner  as  the  other  counties  in  the  State 
are  administered  and  governed.  And  in  pur- 
suance of  His  Majesty's  instructions,  1  have 
caused  a  writ  in  the  usual  form  to  be  im- 
mediately issued,  directed  to  the  Provost- 
Marshal,  or  his  deputy,  resident  in  the  Island, 
for  the  ejection  of  two  members  to  serve  in  the 
General  Assembly  of  Nova  Scotia,  being  the 
number  directed  to  be  summoned  to  such  As- 
sembly before  the  time  when  the  said  Island  was 
first  separated  tcom.  the  province  of  Nova 
Scotia. 

"And  I  do  hereby,  in  obedience  to  His 
Majesty's  commands,  dissolve  the  Council  of 
the  said  Island  of  Cape  Breton." 

Cape  Breton  was  thenceforth  treated  as 
a  county  of  Nova  Scotia,  and  returned 
members  to  the  Assembly  at  Halifax. 

It  was  stated  in  the  case  for  the 
Petitioners  that  a  petition  against  the 
annexation  was  prepared  and  presented  to 
Parliament  in  lo23 ;  that  another  petition 
to  the  Crown  was  subsequently  pre- 
sented through  the  Secretary  of  State  ; 
and  that  the  Secretary  of  State,  Lord 
Glenela,  had  recommended  that  steps 
should  be  taken  to  bring  the  case  to  a 
judicial  determination  in  the  Privy 
CounciL 

Pursuant  to  a  resolution  adopted  at  a 
public  meeting  held  in  Sydney,  May  20 
1842,  a  petition  signed  by  2,000  inhabitants 
of  the  Island  was  presented  to  the  Crown, 
filed  February  2nd  1843. 

The  petition  set  forth  that  a  separate 
lenslature  was  granted  to  Cape  Breton  in 
1784;  that  numerous  persons  had  esta- 
bHshed  themselves  in  the  Island  in  the 
belief  and  expectation  that  such  consti- 
tution would  be  granted  to  them ;  that 
the  annexation  to  Nova  Scotia  was  both 
illegal  and  inexpedient;  and  the  Petitioners 
prayed  for  the  retention  of  the  constitution 
irrevocably  pledged  to  them  in  1784, 
which,  they  contended,  could  only  be 
taken  away  from  them  by  Act  of  Parlia- 
ment, and  for  the  convening  of  a  local 
legislature  under  a  Lieutenant-Governor, 
with  a  Council  and  Assembly,  and  that 
the  laws  of  Nova  Scotia  should  no  longer 
be  enforced  in  the  Island. 

If  there  should  possibly  exist  a  doubt 
of  their  strict,  legal,  and  constitutional 
rights,  the  Petitioners  prayed  that  as  a 
matter  of  expediency,  and  to  promote  the 
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interests  of  the  inhabitants  of  the  Island, 
and  in  consideration  of  the  injuries  in- 
flicted on  them  by  the  annexation,  Her 
Majesty  would  be  pleased,  in  tlio  exercise 
of  her  prerogative,  to  grant  as  an  act  of 

Space  and  favour,  the  separation  of  Cape 
reton  from  the  province  of  Nova  Scotia, 
and  permit  the  Island  to  enjoy  a  similar 
constitution  to  that  of  its  sister  island  of 
Prince  Edward,  by  directing  the  convening 
of  the  legislature  prayed  for. 

The  petition  was  referred  by  Her  Majesty 
to  the  Judicial  Committee  of  the  Privy 
Council,  with  directions  that  the  Peti- 
tioners should  be  confined  in  their  argu- 
ment, before  that  tribunal,  to  the  legal 
question  raised  by  the  petition.  Notice 
of  the  reference  was  also  to  be  given  to 
the  Legislative  Council  and  House  of 
Assembly  of  Nova  Scotia,  who  were 
authorised,  if  they  thought  fit,  to  appoint 
counsel  to  appear  on  their  behalf  and 
oppose  the  claim  of  the  Petitioners. 

The  Legislature,  Council,  and  House  of 
Assembly,  haying  been  specially  sum- 
moned by  the  Lieutenant-Grovemor,  in 
pursuance  of  the  above  direction,  declined 
to  appoint  an  agent  or  instruct  counsel 
to  represent  them  at  the  Bar  of  the 
Judicial  Committee,  expressing  their  *'  con- 
fidence in  the  learning  and  ability  of  the 
officers  of  the  Crown,  and  the  integrity 
and  wisdom  of  the  eminent  tribunal  before 
whom  those  officers  were  to  vindicate  the 
legality  of  the  annexation."  They  ac- 
cordingly put  in  no  case. 

The  Petitioners  lodged  a  case  in  which 
they  set  forth  the  facts  above  stated, 
together  with  a  summary  of  the  con- 
Btitution  of  the  colony,  and  referred  to  a 
variety  of  precedents  and  authorities,  from 
which  they  contended,  that  the  annexation 
in  1820,  of  Cape  Breton  to  the  province  of 
Kova  Scotia,  and  the  legislative  authority 
of  that  province  over  the  Island,  ought  to 
be  adjudged  illegal,  for  the  following 
reasons: — 

I.  Because  the  island  of  Cape  Breton 
was,  by  the  proclamation  of  1763,  annexed 
to  the  G-ovemment  of  Nova  Scocia,  in  the 
same  sense  only  as  the  government  of 
Grenada  was,  by  the  same  proclamation, 
declared  to  comprehend  also  the  islands 
of  St.  Vincent,  Dominica,  and  'J'obago : 
and  that,  as  the  promise  afterwards  made 
by  the  same  proclamation  "  to  call  Gen- 
eral Assemblies  within  the  said  govern- 
ments respectively,  in  such  manner  and 
form  as  used  and  directed  "  in  the  other 
colonies  and  provinces  in  America,  applied 
to  St.  Vincent,  Dominica,  and  Tobago 
severally,  no  less  than  to  Grenada,  so  the 
same  promise  ought  also  to  apply  sever- 
ally to  the  island  of  Cape  Breton,  and 
seemed  to  hare  been  actually  so  applied 
Mid  performed  in  regard  to  the  island  of 


St.  John  or  Prince  Edward,  which  was 
annexed  to  the  government  of  Nova  Scotia, 
by  the  same  sentence  of  the  proclamation 
as  annexed  Cape  Breton :  such  several 
application  of  that  promise,  and  its  several 
performance,  being  only  consistent  with 
the  manner  and  form,  used  and  directed 
in  the  other  colonies,  as  well  in  the  West 
Indies  as  on  the  continent  of  America. 

II.  Because,  if  the  promise  made  by  the 
proclamation  of  1763,  to  call  Assemblies 
in  those  governments  respectively  was 
not  to  be  understood  as  applying  to  Cape 
Breton,  yet  neither  the  annexation  of  the 
Island  to  the  government  of  Nova  Scotia 
by  the  proclamation,  nor  the  including 
that  Island  in  the  commission  to  the 
Governor  of  Nova  Scotia,  could  or  did 
confer  upon  an  Assembly,  already  con- 
stituted for  that  province,  as  it  is  existed 
before  snch  annexation,  the  power  of 
legislating  for  Cape  Breton. 

III.  Because,  even  if  by  the  proclamation 
of  1763,  or  by  the  subsequent  commission 
for  Nova  Scotia,  or  by  any  other  act  of  the 

Ererogative,  the  island  of  Cape  Breton  has 
een  so  annexed  to  Nova  Scotia,  as  to 
give  its  Assembly  the  power  of  legislating 
for  the  Island,  still  the  Letters  Patent  of 
1784,  granting  powers  to  constitute  a 
several  and  distinct  Council,  and  to  sum- 
mon a  several  and  distinct  Assembly  in 
that  Island,  and  by  their  consent  to  make 
laws  for  it  were  authorised  by  usage  and 
precedents,  and  were  valid  and  effectual 
to  confer  such  institutions  severally  and 
distinctly  from  the  province  or  legislature 
of  Nova  Scotia. 

IV.  Because  such  institutions,  so  con- 
ferred  upon  Cape  Breton,  could  not  there- 
after be  revoked  or  annulled  by  an  act  of 
the  prerogative  alone,  which  had  then 
parted  with  its  power  of  legislating  for  the 
Island,  except  through  the  instrumentality 
of  those  institutions,  and  could  not,  there- 
fore, confer  such  a  power  upon  any  other 
person  or  body  politic  as  the  legislature 
of  Nova  Scotia. 

V.  Because  the  several  and  distinct 
existence  of  Cape  Breton,  as  a  colony  apart 
from  Nova  Scotia,  had,  between  1784  and 
1820,  been  recognised  by  several  Acts  of 
Parliament  then  in  force,  assuming  and 
embodying  that  distinction,  by  which  Acts 
Cape  Breton  and  Nova  Scotia  were,  in 
1820,  severally  and  respectively  governed 
under  different  laws  of  trade  and  navi- 
gation, each  colony  being  thereby  liable  to 
restrictions  or  exemptions  ft*om  which  the 
other  was  excluded,  (a) 

VI.  Because  thevalidityofsuch  an  act  of 
the  prerogative  as,  in  1820,  annexed  Cape 


(a)  These  Statutes  were  the  28  Geo.  8. 
c.  6. ;  88  Geo.  8.  e.  60. ;  47  Geo.  8.  e.  88. ; 
49  Geo.  8.  0.  49. ;  and  58  Geo,  8.  o.  19, 
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Breton  to  Nora  Scotia,  is  iDconsiBtent 
with  the  private  rights  of  the  inhabitants 
of  that  iBland,  and  irreconcilable  with  all 
the  principles  and  precedents  npon  which 
the  ooustitntional  rights  of  British  colonies 
depend. 

A.  case  was  also  put  in  on  the  part  of  the 
Crown,  wherein  it  was  submitted  that  the 
re-annezation  of  the  island  of  Gape  Breton 
to  the  proyince  of  Nova  Scotia  was,  in  the 
circamstanoes,  strictly  legal,  for  the  fol- 
lowing reasons : — 

I.  The  legal  effect  of  the  proclamation 
of  1763,  and  the  first  Commission  issued 
thereupon,  to  the  Governor  of  Nova  Scotia, 
was  to  constitute  Cape  Breton  a  com- 
ponent part  of  that  province,  giving  to 
the  inhabitants  of  Cape  Breton  a  clear 
title  to  all  the  rights  and  privileges  of  the 
other  inhabitants  of  that  province.  Of 
these  rights  and  privileges,  which  had 
once  vested  in  them  by  the  act  of  the 
prerogative,  they  could  not  afterwards  be 
doprived  by  the  mere  act  of  the  Crown. 

II.  If  the  annexation  of  Cape  Breton  to 
Nova  Scotia,  in  1763,  was  not  final  and 
irrevocable,  still  less  could  their  separation 
in  1784  havf»  that  character,  so  as  to  pre- 
Tent  the  Crown  from  making,  at  its 
pleasure,  a  further  chanee. 

III.  The  change  made  by  the  govern- 
ment of  Cape  Breton,  in  1784,  was  not  final 
and  definitive,  but  was  a  mere  experiment, 
and  was  only  partially  carried  into  effect, 
as  no  General  Assembly  for  the  Island 
ever  was,  or  could  be,  by  law  convoked. 
The  intention,  therefore,  of  the  Crown  to 
give  when  circumstances  should  admit,  a 
separate  constitution  and  General  As- 
sembly to  Cape  Breton,  even  if  it  could 
under  the  circumstances  have  been  legally 
effected,  could  not  be  carried  out  in  point 
of  fact,  and  might  properly  be  abandoned. 

IV.  There  was  no  pretence  for  contend- 
ing that,  by  the  true  construction  of  the 
proclamation  of  1763,  the  then  inhabitants 
of  the  conquered  island  of  Cape  Breton 
acquired  a  right  to  have  a  separate  as- 
sembly called  for  the  Island ;  they  acquired 
only  the  right  to  send,  or  to  vote  for, 
representatives  in  the  General  Assemblv 
of  the  Government  or  province  with  which 
they  were  united.  That  right,  the  exercise 
of  which  had  been  suspenofed  in  1784,  was 
restored  by  the  re-annexation  in  1820. 

April  1,  6,  7,  10,  1846. 

BU89,  of  the  Colonial  Bar,  for  the  Peti- 
tioners. L  In  1784  the  Crown  constituted 
the  colony  of  Cape  Breton,  and  endowed 
that  colony  with  a  separate  and  distinct 
legislature.  II.  Such  institutions  so  con- 
vey ed  were  irrevocable.  III.  In  1784  the 
Grown  had  full  power  to  issue  such  Let- 
ters Patent,  and  nad  not  deprived  itself  of 


such  power  by  the  proclamation  of  1763, 
as  will  be  contended  by  the  Crown.  lY. 
It  does  not  follow  that  it  the  Crown  hod 
the  power  of  issuing  such  Letters  Patent 
in  1784,  it  could  revoke  them  in  1820. 

I.  The  Letters  Patent  of  1784  conferred 
a  constitution  on  the  Colony,  and  this 
grant  could  not  be  limited  b^  the  secret 
instructions  to  the  Governor  directing  him 
not  to  summon  an  Assembly  for  the  pre- 
sent. The  Letters  Patent  gave  the  Cfolo- 
nists  a  vested  right  to  have  an  Assembly 
when  the  Crown  should  be  pleased  to  sum- 
mon one,  and  pledged  the  faith  of  the 
Crown  that  one  should  be  summoned  in 
due  season.  A  Legislative  Council  was 
summoned  under  the  Letters  Patent, 
courts  of  justice  were  established  by  the 
Governor  under  the  powers  in  the  Letters 
Patent,  and  ordinances  made  by  the  Go- 
vernor and  Council  for  the  goveminc  of 
the  Colony.  In  1816,  however,  the  Chief 
Justice  of  the  Colony  decided  that  the 
G^overnor  and  Council  had  no  right  to  tax. 

n.  The  Crown  had  no  jwwer  to  revoke 
the  constitution  of  1784.  A  franchise 
of  this  nature  is  perpetual  just  as  a  grant 
of  exemption  fh>m  loll,  or  other  service 
would  be  perpetual. 

Though  a  patent  to  a  Governor  is 
only  during  pleasure,  yet  it  does  not 
limit  a  franchise  granted  by  the  same 
patent.  A  colonial  assembly  does  not  de- 
pend on  the  duration  of  a  Governor's  com- 
mission, nor  is  it  dissolved  by  his  death 
(1  Chalmers*  Opinions,  244).  There  is 
no  precedent  for  revoking  any  such  fran- 
chise. Charles  11.,  in  order  to  obtain  his 
4|  jper  cent,  duties,  endeavoured  to  alter 
the  constitution  of  Jamaica  by  introducing 
Popning^s  Law,  but  it  was  by  Colonial 
BiJl,(a)  and  the  attempt  was  abandoned. 

Lord  Cakpbell:  During  the  American 
war.  Lord  Thwlow  contended  that  the 
Crown  could  revoke  charters  granted  to 
the  colonies,  but  it  was  on  the  ground  of 
forfeiture.© 

Bliss :  They  were  all  chartered  govern- 
ments.   There  is   a  distinction   between 


(a)  See  First  Beport  of  West  India  Com- 
mission (2nd  series)  p.  10.  Charles  II.,  by  the 
advice  of  the  Privy  Council,  endeavoored  to 
prevent  the  Jamaica  Assembly  from  passing 
bills  which  had  not  obtained  the  previous  sanc- 
tion of  the  Privy  Goanoil  in  England,  and  alter- 
ed the  terms  of  the  Governor's  commission  for 
that  purpose.  The  Assembly  refused  to  pass  the 
laws  sent  out  from  Englandi,  and  a  fresh  com- 
mission and  instructions  were  issued  to  the 
Governor.  Case  of  the  Constitution  of  Jamaica, 
C  St.  Tr.  1350. 

(6)  The  Virginia  Company's  Charter  was 
forfeited  on  a  quo  warranto  in  1624,  and  the 
Massachusetts  Charter  was  vacated  upon  a  scire 
facias  in  1684. 
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chartered  governments  and  royal  govern- 
ments. When  it  was  desired  to  modify 
the  Massachasctte  charter,  there  being  no 
forfeiture,  it  was  done  by  Act  of  Parlia- 
ment, (a)  So  an  Act  of  Parliament  sos- 
pended  the  powers  of  the  Legislative 
Assembly  of  New  York  until  they  con- 
sented to  make  provision  for  the  King's 
troops.(&)  Acts  of  Parliament  have  also 
been  used  to  affect  the  constitutions  of 
Newfoundland  and  Jamaica. 

Lord  Campbell:  The  different  altera- 
tions with  regard  to  Canada  have  all  been 
by  Act  of  Parliament. 

Bliss:  Campbell  v.  Hcdl(c)  is  decisive 
against  the  power  of  the  Crown  to  revoke 
the  cons  tit  u  tic  n  of  a  colony.  Lord  ManS' 
field  remarks : 

"The  constitution  of  every  province  imme- 
diately under  the  King  has  arisen  in  the  same 
manner;  not  from  grants,  but  from  commissions 
to  call  assemblies/* 

and  he  held  that  after  the  Letters  I'atent 
of  July  20,  1764,  which  are  precisely 
similar  to  these  here, 

"  the  King  had  precluded  himself  from  the  exer- 
cise of  a  legislative  authority  over  the  island  of 
Grenada.'' 

That  case  is  precise! v  the  same  as  this, 
for  no  Assembly  had  then  been  called  for 
Grenada. 

III.  It  is.  however,  contended  by  the 
Crown,  that  the  Letters  Patent  of  1784 
were  invalid  because  inconsistent  with 
the  proclamation  of  1763  annexing  Cape 
Breton  to  the  government  of  Nova  Scotia, 
and  the  Letters  Patent  of  1764,  constituting 
the  commission  of  the  government  of 
Nova  Scotia. 

Though  the  Crown  cannot  revoke  a  con- 
stitution granted  to  a  colony,  it  may  sever 
the  colony  and  grant  separate  constitu- 
tions to  each  part.  Unless  there  be  such 
a  power,  the  constitutions  of  New  Bruns- 
wick and  Prince  Edward's  Island  must  be 
equally  illegal. 

Lord  Campbell:  I  should  doubt  whether 
the  consequences  would  follow  that  you 
suggest  of  the  illegality  of  all  that  was 
dono  in  those  Colonies.  They  may  be  sup- 
posed to  have  accepted  what  could  not  be 
imposed  upon  them ;  and  if  they  did  bo, 
they  could  not  afterwards  conoplain. 

Bliss :  That  would  appl^  to  Cape  Breton, 
which  accepted  the  constitution  of  1784. 

Lord  Campbell  :  With  reg^ird  to  Muni- 
oipal  Corporations  in  England :  if  a  charter 
has  been  graated,  the  Grown  cannot  alter 
that  charter  without  the  consent  of  the 


(a)  7  Geo.  8.  c.  59. 
(6)  14  Geo.  3.  c.  45. 
(c)  Cowp.,  204. 


Corporation,  but  the  Corporation  might 
accept  another  charter  inconsistent  with 
the  first. 

', Bliss:  Such  a  franchise  as  this  is  not 
impaired  by  the  division ;  on  the  contrary, 
its  enjoyment  is  increased  and  multiplied. 
The  privilege  is  not  of  governing  a  large 
number  of  other  colonists,  but  of  govern- 
ing themselves  and  making  their  own 
laws. 

Lord  Campbell:  At  common  law  the 
Crown  might  make  a  county  in  a  county. 
Cities  and  counties  are  erected  by  the  pre- 
rogative. 

Bliss:  So  the  Crown  could  sever  a 
diocese.  Com.  Dig.  tit.  **  Franchise,  D.  8, 
and  G.  I."  In  Com,  Dig  "Prerogative 
(D.  33)  of  Exemptions,"  it  is  said : 

''So  the  King  by  his  grant  may  exempt  a 
subject  from  a  charge  which  by  his  grant  he 
may  impose  as  he  may  grant  to  the  citizens  of 
any  town  to  be  quit  of  toll  for  their  merchan- 
dize in  every  town  and  city  of  England 

But  the  King  cannot  grant  an  exemption  from 
the  jurisdiction  of  any  court,  if  he  does  not 
erect  another  jurisdiction  of  the  same  nature  ;  for 
that  would  be  a  failure  of  justice ;  as  he  cannot 
exempt  a  town  from  the  Admiralty  jurisdiction 
if  he  does  not  grant  the  power  to  have  a  like 
jurisdiction  there." 

So  here  the  King  cannot  sever  the 
colony,  unless  he  grant  a  like  constitu- 
tion to  the  several  parts.  The  right  of  the 
Crown  to  divide  a  colony  has  never  been 
denied  except  in  the  case  of  Virginia,  and 
there  tho  right  was  confirmed  and  acted 
on.  In  1632,  Maryland,  which  was  within 
the  government  of  Virginia,  was  separated 
from  it  and  granted  to  Lord  BaUitnore; 
and  Bancroft  states  that  the  Privy  Council 
sustained  the  charter.(a)  St.  John's  and 
New  Brunswick  have  been  severed  from 
19 ova  Scotia. (&) 

In  the  case  of  Quebec,  an  Act  of  Parlia- 
ment (14  Geo.  3.  c.  83)  was  passed  in  1774, 
revoking  such  part  of  the  proclamation  of 
1763  as  related  to  Quebec,  and  the  commis- 
sion under  which  the  government  of  Quebec 
had  been  constituted,  and  establishing  a 
government  by  a  governor  and  Council  and 
annexing  an  immense  tract  of  territory  to 
the  province  of  Quebec.  That  was  a 
colony  constituted  by  Parliament,  yet  the 
Crown  divided  it  by  Letters  Patent  in 
1791,  and  that  power  was  recognised  by 
the  Act  of  1791  (31  Geo.  3.  c.  81.)  which 
was  passed  to  alter  the  Government  settled 
by  the  Act  of  1774.  That  Act  recites  that 
His  Majesty  has  signified  his  royal  inten- 
tion to  divide  his  province  of  Quebec  into 
two  provinces. 


(a)  History  of  the  U.S.,  vol.  1.,  p.  185.  See 
the  order  of  the  Star  Chamber  in  State  Papers, 
Col.  1,  p.  169,  and  judgment  of  Marshall,  C.J., 
in  Johnson  v.  Macintosh,  8  Wheat.  548. 

(6)  See  above,  p.  286, 
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IV.  There  is  no  instance  in  which  the 
Grown  has  attempted  to  unite  colonies 
possessing  separate  and  representative 
mstitntions.  New  PlTmonth  was  annexed 
to  Massaohnsetts  in  1691,  but  New  Ply- 
mouth, just  as  Oonnectiout,  Bhode  Island, 
and  Delaware,  were  settlements  without  a 
legal  constitution.(a)  An  attempt  was 
made  in  1689  to  oidl  a  common  assembly 
for  the  Windward  and  Leeward  Islands, 
there  being  already  separate  assemblies. 
The  common  assembly  met,  and  with  the 
consent  of  the  separate  assemblies  passed 
a  law  regulating  their  future  meetings, 
and  empowering  them  to  legislate  on  sub- 
jects of  conmion  interest  to  the  islands. 
The  common  assembly  did  not  impair  the 
powers  of  the  separate  assemblies ;  it  was 
not  summoned  ftrom  1705  until  1798 — nor 
again  until  1837,  when  the  separate  as- 
semblies protested,  and  the  attempt  was 
abandoned.  (&) 

On  Febraary  11,  1833,  Lord  Goderich 
wrote: 

**  The  anion  of  the  assemblies  and  the  erec- 
tion of  supreme  tribnnalfi,  adminiBtering  jostioe 
throughout  the  whole  range  of  the  isUuids,  are 
measures  as  to  which  I  confine  myself  at  pre- 
sent to  stadng  that  though  fully  sensible  of  the 
great  advantages  they  appear  to  promise.  His 
Majesty  has  not  authority  to  introduce  them  by 
the  unaided  exercise  of  his  own  prerogative 
But  the  combination  of  di£Gerent  goyemments  in 
the  person  of  the  same  oiBcer  is  an  arrangement 
clearly  within  the  powers  of  the  Crown,  and 
has  been  effected  by  the  Commission  which 
accompanies  this  despatch." 

This,  it  is  submitted,  is  a  sound  dis- 
tinction. Counsel  referred  to  the  separa- 
tion of  some  of  the  Grenadines  from 
Grenada  and  their  annexation  to  St.  Yin- 
cent,(o)  the  separation  of  the  Bahamas 
from  Carolina,  the  separation  of  Georgia 
from  South  Carolina,  and  cited  Clark*$ 
Col.  Law,  and  Ohahners  Opinions. 

Lord  Lthdhubst,  L.C.  :  In  the  case  of 
the  Canadas  it  was  necessary  to  resort  to 
Parliament  for  power  to  unite  them ;  they 
oonld  not  be  united  by  the  power  of  the 
Crown  alone. 

BlisB:  That  is  what  I  contend,  my 
Lord. 

Lord  Ltvdhubst,  L.C. :  Under  ordinary 
circumstances  the  Crown  would  have  had 
the  power  to  do  it.  The  former  Act  (14 
Ow.  3.  c.  83)  contained  so  many  provisions 
with  respect  to  each  of  the  governments 
that  it  would  have  been  impossible  to 
liATe  united  them. 

(a)  See  State  Papers,  Colonial,  Vol.  III. 

(6)  Correspondence  on  the  Convention  and 
General  Assembly  of  the  Leeward  Islands, 
ordered  by  the  House  of  Commons  to  be  printed 
on  the  6th  of  January,  1840. 

(c)  Clark,  Col.  Law,  197. 


Bliss :  It  is  submitted  the  case  is  the 
same  whether  the  separate  legislatures 
were  created  by  the  act  of  the  Crown  or 
Act  of  Parliament. 

Warren  followed :  The  severance  of  Cape 
Breton  from  Nova  Scotia  in  1784  was 
agreed  to,  and  acquiesced  in  both  by 
Cape  Br^n  and  I^ova  Scotia,  and  no 
complaint  of  its  invalidity  was  ever  raised 
until  now. 

The  SoUciior-GmMral  (Sir  FUzray 
KeiU/y){a)  for  the  Crown:  Bither  the 
Crown,  having  established  the  constitu- 
tion of  1763,  had  no  power  to  annul  that 
constitution  in  1784;  or,  if  it  had  such 
power,  it  had  equally  power  to  annul  the 
constitution  of  1784  in  1820. 

The  Proclamation  of  1763  simply  an- 
nexed Cape  Breton  to  Nova  Scotia ;  the 
words  of  the  i)roclamation  relating  to 
legislative  councils  do  not  applv  to  Cape 
Breton,but  to  Grenada,  Ac,  But  tne  Letters 
Patent  of  1763  made  Cape  Breton  one  and 
indivisible  with  Nova  Scotia,  as  much  a 
part  of  Nova  Sootia  as  the  Isle  of  Wight  is 
of  England.  The  reason  thev  hi^  no 
representatives  in  the  Assembly  at  Hali- 
fax, was  because  the  electoral  fh^nchise  waa 
in  the  freeholders,  and  there  were  no  free* 
holders  in  Cape  Breton  till  a  much  later 
date.  The  inhabitants  of  Cape  Breton 
were  represented  in  the  Assemby  at  Hali- 
fax just  as  those  who  have  no  votes  in  this 
conntry  are  represented  in  the  House  of 
Commons.  Twelve  or  fifteen  instances 
are  cited  in  which  the  Crown  is  said  to 
have  detached  a  portion  of  country  from 
one  legislature,  and  conferred  upon  it  a 
new  legislature,  but  the  full  facts  are  not 
before  the  court.  Everything  depends  on 
the  precise  terms  of  the  different  instru- 
ments which  have  not  been  cited. 

LoRn  Ch  AHCELLOA :  I  do  uot  see  that  these 
cases  at  all  apply  to  this  case  till  you  come 
to  the  Grenaoines,  and  that  has  some  little 
application.  The  Grenadines  at  first  be- 
longed to  Grenada,  and  part  of  them  were 
separated  from  Grenada  and  attached  to 
St.  Yincent,  but  it  is  stated(6)  that  the 
records  of  Grenada  are  so  imperfect  that  it 
is  impossible  to  say  whether  the  assembly 
of  Grenada  sanctioned  the  transfer.    The 

grobability  is,  that  as  the   sanction    of 
t.  Vincent  was  considered  necessary,  the 
sanction  of  Grenada  was  also  obtains. 

SoUcUor^Oenerai  :  These  Grenadines 
had  been  taken  by  the  French,  and 
restored  by  the  Treafy  of  Paris.  Georgia 
was  not  separated  fVom  Carolina ;  it  was  an 
unsettled  territory  when  the  charter  was 
granted  authorising  some  of  the  inhabi- 
tants of  Carolina  to  settle  there.  Quebec, 
like  the  other  governments  created  by  the 


(a)  Afterwards  Lord  Chief  Baron. 
(6)  Clark,  Col.  Law,  197. 
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Proclamation  of  17(53.  was  ])roiiiiHed  a  , 
Legislative  AsRenibly,  so  soon  as  the  cir- 
cnrastances  of  the  Province  would  admit. 
An  Assembly  was  accordingly  summoned 
in  1764,  but  the  deputies  being  Roman 
Catholics  could  not  take  the  prescribed 
oath,  and  no  proceedings  were  had.  At 
length  in  1774  Quebec  received  a  statu- 
tory constitution  by  Act  of  Parliament,  (a) 
Though  the  province  of  Quebec  was  divided 
into  two  provinces  by  Letters  Patent,  it  re- 
quired an  Act  of  Parliament,  31  Geo.  3.  c. 
31.,  to  establish  a  legislature  in  each  pro- 
vince. It  is  true  that  St.  John's  in  1769 
and  New  Brunswick  in  1784  were  separated 
from  Nova  Scotia  by  the  Crown,  but  that, 
it  is  Bubmitted,  was  invalid. 

Lord  Lyndhurst,  L.C.  :  The  practical 
eHect  in  New  Brunswick  is  that,  if  you 
are  right,  for  sixty  years  they  have  been 
passing  laws  without  an^'  power  of  passing 
them,  and  a  man  may  have  been  hanged 
under  these  laws,  the  Imperial  Parliament 
sitting  all  that  time  and  taking  no  notice 
of  it.  The  way  to  consider  it  is  this : 
First  of  all,  this  is  done  with  respect  to 
St.  John's ;  it  continues  for  a  considerable 
number  of  years  ;  the  Imperial  Parliament 
does  not  interfere,  no  authority  interposes. 
Then  afterwards  it  is  done  with  respect  to 
New  Brunswick.  No  notice  is  taken  by 
the  legislature  of  this  country,  though  it 
ia  so  important  a  colony.  Then  after- 
wards it  is  done  in  the  year  1820  (sic 
1784)  with  regard  to  Cape  Breton. 

Solicitor-General:  If  it  was  lawful  to 
separate  Cape  Breton  from  Nova  Scotia 
in  1784,  it  was  lawful  to  re-annex  it  in 
1820.  For  the  last  16  years  Cape  Breton 
has  been  represented  in  the  assembly  at 
Nova  Scotia,  and  that  amounts  to  acquies- 
cence. 

The  Attorney  -  General  (Sir  Frederick 
Thesiger)  (h)  followed  on  the  same  side. 

Lord  Lyndhurst,  L.C.  :  It  is  said  on  the 
other  side  there  was  a  representative 
government  in  Nova  Scotia,  and  that  the 
Crown  had  power  to  detach  a  portion  of 
the  territory,  and  give  it  also  re|)resenta- 
tivo  government,  but  that  principle  does 
not  appear  to  me  to  apply  to  this  case. 
Can  the  Crown  take  away  from  a  repre- 
sentative government  a  portion  of  it,  and 
say,  **  At  some  ftiture  period  when  I  shall 
consider  it  expedient,  you,  who  inhabit 
tliat  portion,  shall  have  a  representative 
goyemment,  and  in  the  meantime  yon 
must  be  governed  by  a  Governor  and 
Council"?  That  does  not  come  within 
their  principle  at  all. 


(a)  The  Quebec  Act,  14  Geo.  8.  c.  88.  This 
appears  to  have  been  the  first  statutory  consti- 
tutiou  granted  to  a  colony. 

(Jb)  Afterwards  Lord  Chelmsford,  L.C. 


Attorney 'General:  Unless  they  rely  on 
Campbell  v.  Hall. 

Lord  Lyndhurst,  L.C. :  But  there  Lord 
Mansfield  said  there  was  no  reason  why  a 
representative  government  should  not  at 
once  have  been  established.  Here  it  is 
stated  to  have  been  impossible.  You  are 
detaching  from  a  government  which  is 
carried  on  by  means  of  a  Legislative 
Assembly  a  portion,  and  depriving  it  of 
its  representative  rights  for  an  indefinite 
perioa,  and  in  this  case  practically  for  a 
period  of  20  or  30  years. 

Lord  Lanodale,  M.R.  :  You  have  no 
occasion  to  say  that  the  Crown  has  it  not 
in  its  power  to  create  a  separate  legisla- 
ture for  a  portion  of  one  of  its  provinces. 
In  1784  there  was  a  promise  of  a  separate 
assembly,  when  it  should  become  expe- 
dient, but  Cape  Breton  never  had  anything 
in  lieu  of  the  elective  franchise  which  it 
enjoyed  under  the  charter  of  1763. 

Attoi'Tiey- General :  Quite  so.  Further, 
supposing  the  proceedings  of  1784  were 
valid  by  reason  of  the  acquiescence  of  the 
legislature  of  Nova  Scotia,  the  proceedings 
of  1820  would  be  equally  valid  by  the  same 
acquiescence. 

Lord  Langdale,  M.R. :  It  is  very  rea- 
sonable to  suppose  that  by  the  transaction 
of  1763  Cap)e  Breton  was  intended  to  have 
the  franchise  as  part  of  Nova  Scotia.  In 
1784  it  occurred  that  it  might  be  better  to 
give  it  a  species  of  elective  franchise  of 
its  own,  and  then  the  Crown  says,  I  give 
you  the  chance  of  it  by  the  proceedings  of 
1784,  intending  that  you  should  have  the 
elective  franchise  as  a  separate  and  dis- 
tinct State  if  it  should  be  found  expedient. 
But  after  the  experiment  of  36  years  I  find 
it  cannot  be  accomplished  in  that  way, 
and  it  would  be  very  wrong  to  keep  you 
out  of  the  franchise,  and  therefore  I  re- 
store, as  well  as  I  can.  by  the  act  of  1820, 
what  was  granted  by  the  act  of  1763. 

Attorney-General :  Your  lordship  has  so 
clearly  summed  up  the  argument  I  should 
have  addressed  to  the  Court,  that  it  would 
not  be  of  advantage  for  me  to  trespass 
further  on  your  lordships*  attention. 

Bliss  in  reply :  The  constitution  of  1784 
gave  greater  rights  to  the  inhabitants  of 
Cape  Breton  than  the  constitution  of  1763. 
It  gave  them  a  government  of  their  own, 
a  Council,  and  a  Legislative  Assembly  in 
posse,  if  not  in  possession. 

The  argument  that  the  Crown  can 
sever  colonies  but  cannot  unite  them  is 
founded  on  analogy,  convenience,  and 
reason.  A  county  may  be  divided,  a 
diocese  may  be  divided.  Ely  was  consti- 
tuted by  grant  out  of  the  county  of  Cam- 
bridge, and  separated  from  the  diocese  of 
Lincoln.  Further,  the  Crown  has  the 
right  of  ceding  any  part  of  a  colony  by 
treaty  in  virtue  of  the  Prerogative  alone, 
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and  can  so  sever  the  colony. (a)  In  ad- 
mitting that  the  Grown  can  diyide  a 
colony  so  far  as  to  appoint  different 
Governors  over  each  part,  as  in  the  case 
of  Quebec  in  1791,  the  Crown  have  given 
up  the  whole  case,  for  the  Governor  is  a 
member  of  the  legislature. 

The  Prerogative  to  divide  rests  on  and 
is  supported  by  usage,  the  only  test  in 
such  matters.  Even  if  the  Prerogative 
alone  is  not  sufficient,  it  is  admitted  that 
the  consent  of  all  concerned  would  vali- 
date the  Act.  Here  Oape  Breton,  St. 
John,  and  New  Brunswick  have  all  as- 
sented, and  the  Assembly  of  Nova  Scotia 
itself  assented  by  making  no  protest  and 
not  attempting  to  legislate  for  the  terri- 
tories severed  from  the  colony.  The 
acquiescence  of  all  parties  in  the  decision 
of  1784  would  render  it  good,  but  it  has 
also  been  recognised  by  Parliament  which 
made  a  separate  provision  for  the  civil 
establishment  of  Oape  Breton  in  every 
Appropriation  Act  from  1784  to  1820. 
The  omission  of  the  grant  since  that  date 
does  not  operate  as  a  recognition  of  the 
new  state  of  things,  as  no  grant  has  since 
been  aiOced  for.    It  has,  also,  been  reoog- 


(a)  See  Damodhar  Gordhan  v.  Deoram 
Kangi,  1  App.  Ca.  b^%,  **  There  is  one  thing 
which  I  think  is  still  hij^ber  than  the  dicta  of 
le^  aathorities  in  this  importiuit  question,  and 
it  16  oar  long,  uniform,  and  onbroken  coarse  of 
pniftice  .  .  .  It  is  hardly  possible,  I  believe, 
to  conceive  any  kind  of  territory— colonies 
acquired  by  conquest,  colonies  acquired  by 
settlement,  with  representative  institutions  or 
without  represeotative  iostitutions — it  is  not 
possible  to  point  out  any  class  of  territory 
where  you  cannot  shew  oases  of  cession  by  the 
Crown  without  the  authority  of  Parliament." — 
Mr.  Qladstone,  in  the  debate  on  the  cession 
of  Heligoland,  Hans.  347,  p.  764.  The  cession 
of  Heligoland  to  Germany  having  been  made 
subject  to  the  assent  of  Parliaiment,  assent 
was  given  by  53  &  54  Vict.  c.  32,  *'An 
Act  to  assent  to  certain  provisions  in  an  agree- 
ment between  Her  Majesty  and  the  German 
Bmperor." 


nised  in  28  Oeo.  3.  o.  6.,  46  Oeo,  3.  c.  48., 
Geo.  3.  c  125.,  49  Geo.  3.  c.  49.,  58  Geo.  3. 
c.  19. 

Bight  Honourable  T.  Pembbhton  Leigh: 
It  is  a  question  whether  Parliament  has 
not  recognised  the  state  of  things  since 
1820  just  as  much  as  it  did  the  state  of 
things  before.  In  3  Geo.  4.  o.  43.  and  4  WHi. 
4  o  79.,  Cape  Breton  appears  to  be  treated 
as  part  of  tne  province  of  Nova  Scotia,  as 
it  is  not  mentioned  separately.  It  is  very 
remarkable  that  up  to  1820  these  colonies 
should  always  be  treated  as  distinct,  and 
subsequent  to  1820  as  united. 

Bliss :  Sttch  a  recognition  of  this  kind 
might  give  validitv  to  the  constitution  of 
a  colony,  but  could  not  be  held  to  deprive 
a  colony  of  a  constitution  already  granted 
to  it. 

No  judgment  was  delivered  on  this 
petition,  but  the  report  of  their  lordships, 
which  was  confirmed  by  Her  Majesty  in 
Council,  was  as  follows  : — 

'*  The  Lords  of  the  Committee,  in  obedi- 
ence to  your  Majesty's  said  order  of  re- 
ference, have  taken  the  said  petition  into 
consideration,  and  have  heard  counsel  on 
behalf  of  the  said  petitioners,  and  have 
likewise  heard  your  Majesty's  Attorney 
and  Solicitor-General  on  behalf  of  your 
Majesty's  Crown;  and  their  loi*dsnips, 
understanding  it  to  be  your  Majesty's 
pleasure  that  their  lordships'  considera- 
tion of  the  matters  referred  to  them  by 
your  Majesty's  said  order  of  reference 
should  be  confined  to  the  question  whether 
the  inhabitants  of  Cape  Breton  are  by  law 
entitled  to  the  constitution  purporting  to 
be  granted  to  them  by  the  Letters  Patent 
of  1784,  mentioned  in  the  said  petition,  do 
agree  humbly  to  report  their  opinion  to 
your  Majesty,  that  the  inhabitants  of  Cape 
Breton  are  not  so  entitled. 

Matbbials  made  use  Of.— This  report  is 
based  on  Mr.  Gurney^s  shorthand  note  of 
the  argument  preserved  at  the  Treasury. 
The  report  in  5  Moo.  P.C.  259,  and  the 
printed  cases  of  the  petitioners  and  re- 
spondent, have  also  been  consulted. 
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THE  QUEEN  ar/aimt  CHARLES  GAVAN  DUFFY.(a) 


Proceedings  in  the  Court  of  Queen's  Bench,  Ireland,  before  Black- 
BURNE,  L.C.J.,(&)  Burton,  Crampton  and  Perrin,  JJ.,  on  demurrer 
TO  THE  Defendant's  Plea  to  an  Indictment  for  Seditious  Libel, 
April  28,  1846.     (Reported  in  9  Ir.  L.  R.  329 ;  and  2  Cox  C.  C.  45.) 

Indictment  for  publishing  a  seditious  libel  in  the  Nation  newspaper.  The  ddendant 
pleaded  for  a  justification  under  Lord  Campbells  Act,  that  the  alleged  libels  was  published  in 
answer  to  certain  unconstitutional  articles  in  English  newspapers,  which  were  believed  to  be  the 
organ.s  of  the  Government,  and  that  its  publication  was  for  the  public  benefit. 

Seditious^  Blasphemous  Libels — Justification^^  &  7  Vict.  c.  96.  s.  6.(c) 

Held  that  the  provisions  of  6  &  7  Vict.  c.  96  s.  6.,  as  to  pleading  the  truth  of  the  matters 
charged,  and  that  the  publication  was  for  the  public  benefit,  on  an  indictment  for  libel, 
did  not  extend  to  seditious  and  blasphemous  libels,  and  that  the  defendant's  plea  was  bad. 


(a)  Afterwards  Sir  Charles  Gavan  Duffy,  K.C.M.G. 
1845-9  "  ;  and  below,  p.  831. 
(6)  Afterwards  Lord  Chancellor  of  Ireland, 
(c)  See  Reg,  v.  O'Brien,  15  Cox  C.  C.  180. 


See  his  **  Four  Years  of  Irish  History, 


This  was  an  indictment  against  Charles  \ 
Gavan  Duffy,  for  publishing  a  seditious 
libel  in  the  Nation  newspaper. 

The  first  count  charged  that  the  defon-  | 
dant  composed  and  published  in  the  i 
Nation —  j 

**A  certain  false,  defamatory,  malicious  and  [ 
seditious  libel  of  and  concerning  Her  Majesty's  \ 
Government  and  the  administration  thereof,  and 
the  Parliament  of  the  United  Kingdom,  with  in- 
tent to  create  in  the  minds  of  Her  Majesty's 
Irish  subjects  disaffection  and  hatred  to  her 
Majesty's  Government  and  the  Parliament,  and 
to  cause  it  to  be  suspected  and  believed  that 
their  interests  were  neglected  in  the  administi-a- 
tion  of  Her  Majesty's  Government,  and  with 
intent  to  excite  the  Irish  subjects  of  the  Queen 
to  resist  and  forcibly  oppose  such  of  Her 
i.Iajesty's  troops  as  might  be  employed  in 
Ireland  in  the  support  and  maintenance  of  the 
laws  and  constitution  of  this  realm  and  of  peace 
and  good  order,  and  to  encourage  such  sabjects 
to  use  as  a  means  of  resistance  the  materiiUs  of 
railways  in  Ireland,  and  to  make  the  same  into 
weapons  of  attack  and  resistance,  and  with  in- 
tent to  foment  jealousy,  discord,  and  ill-will 
between  the  said  subjects  and  their  fellow- 
subjects  in  the  other  parts  of  the  United  King- 
dom, setting  out  the  article  with  innuendoes.'' 

The  defendant  put  in  the  following  plea 
of  justification  under  Lord  OampheWalLCt^ 
6&7  Vict.  c.  96.  B.  6 :— 

"  And  the  said  Charles  Gavan  Duffy,  by  John 
Mitcbel  his  attorney,  comes,  and  having  heard 
the  said  indictment  read,  protesting  that  he  is 
not  guilty  of  the  premises  above  laid  to  his 
charge,  or  any  or  either  of  them,  or  any  part 
thereof,  for  plea  nevertheless  thereto,  piu-snant 


to    the     statute    in     such     case    made    and 
provided,  says  that  the  same   ought  not  to  be 
prosecuted  against  him,  the  said  Charles  Gavan 
Duffy,  and  that  he  should  be  discharged  and 
dismissed   of    the    premises    therein    specified. 
Because  he  says  that  heretofore,  and  before  the 
composing  and  publishing  of  the  supposed  libels 
in  the    said     indictment    mentioned,     entitled 
'Threat**  of  Coercion/  to  wit,  on,  &c.,  at,  &c., 
threats  of  coercion  had  been  made  use  of  against 
a  large  portion  of  the  Irish  people,  to  wit,  that 
portion  of  the  subjects  of  Her  Majesty  in  that 
part  of  the  United  Kingdom  of  Great  Britain 
and   Ireland    called    Ireland,  hereinafter  men- 
tioned, in  certain  articles  in  public  newspapers, 
to  wit,  in  the  articles  of  the  newspapers  herein- 
after mentioned,  to  wit,  at  the  time  and  place 
aforesaid.     And  the  said  Charles  Gavan  Duffy 
further  says,  that  heretofore  and  before  the  com- 
posing and  publishing  the  said  supposed  libels  in 
the  said  indictment  mentioned,  to  wit,  at  the  time 
and   place    aforesaid,    in    certain    newspapers 
published  at  London,  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called 
England,  to  wit,  at,  &c.,  to  wit,  in  certain  news- 
papers called  respectively,  the  Morning  Herald 
and  the  Standard^  divers,  to  wit,  four  articles 
had  theretofore,  to  wit,  then  and  there  been 
published,    declaring     respectively     that    the 
agitation  then  and  now  pending  in  Ireland  for 
the  purpose  of  obtaining    constitutionally  the 
repeal  of  the  Act  of  Union,  to  wit,  the  repeal  of 
the  Act  passed  in  the  session  of  Parliament 
holden  in  the  sixtieth  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  entitled,  <  An 
Act  for  the  Union  of  Great  Britain  and  Ireland/ 
ought  to  be  di'clared  high  treason,  and  threaten- 
ing   unconstitutional     and     military    coercion, 
against  all  such  of  Her  Majesty's  subjects  in  that 
part  of  the  United  Kingdom  of  Great  Britain 
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and  Ireland  called  Ireland,  aa  shoold  attempt  to 
procure  hy  legal  and  constttntional  means  a 
repeal  of  the  said  Act,  and  pointing  out  the 
advantages  and  facilities  which  the  then  pro- 
jected nulwajs  in  Ireland,  when  made  and  com- 
pleted, woidd  afford  for  the  speedy  and 
expeditious  transport  of  troops  in  Ireland  from 
one  part  thereof  to  the  other,  for  the  purpose  of 
using  the  said  troops  to  carry  into  effect  such  un- 
constitntional  and  military  coercion  as  aforesaid, 
to  wit,  at,  &c.;  and  the  said  Charles  Gavan 
Duffy  further  says,  that  before  and  at  the  time 
of  composing  and  publishing  the  said  supposed 
libels  in  the  said  indictment  mentioned,  to  wit, 
at  the  time  and  place  aforesaid,  from  long 
obserrance  of  the  character,  nature  and  contents 
of  the  articles  theretofore  contained  and 
published  in  the  said  Momina  Herald  and 
5^aiufar</ newspapers ;  and  from  long  observance 
of  the  course  of  public  affairs,  and  the  conduct 
of  the  Gk>vemment  hereinafter  mentioned,  he  the 
said  Charles  Gavan  Dufl^  had  reasonable  and 
probable  cause  to  suspect  and  believe,  and  did 
then  and  there  actually  suspect  and  believe,  that 
the  said  Morning  Herald  and  Standard  news- 
papers were  what  are  commonly  called  the 
organs  of  the  Grovemment,  to  wit,  the  Govern- 
ment of  Sir  Robert  Peel,  and  expressed  their 
sentiments,  to  wit,  the  sentiments  of  the  said 
Government  in  respect  of  such  unconstitutional 
and  military  coercion  as  aforesaid,  to  wit,  at,  &c. 
And  the  said  Charles  Gavan  Duffy  further  says, 
that  he  the  said  Charles  Gavan  Diiffy  published 
the  said  supposed  libels  in  the  said  indictment 
mentioned  in  a  certain  newspaper  called  the 
Natiwn,  and  not  otherwise  or  elsewhere,  to  wit,  at 
the  place  aforesaid*;  and  that  said  supposed  libels 
and  all  the  matters  therein  contained  were  oc- 
casioned by,  and  were  so  as  aforesaid,  published 
by  him  the  said  Charles  Gavan  Duf^  m  answer 
to  the  said  last  mentioned  articles  in  said 
Morning  Herald  and  Standard  newspapers 
contained,  and  as  a  commentary  on  them,  in  the 
exercise  of  the  constitutional  right  of  firee  dis- 
cussion and  of  the  liberty  of  the  press,  to  wit, 
at,  &c.;  and  the  said  Charles  Gavan  Duffy 
further  says,  that  it  was  for  the  public  benefit 
that  the  matters  charged  in  the  said  supposed 
libels  in  the  said  indictment  mentioned  should  be 
published  as  aforesaid,  and  that  the  particular 
faets  by  reason  whereof  it  was  for  the  public 
benefit  that  the  said  matters  should  be  published 
as  aforesaid,  were  and  are  the  several  matters, 
facts  and  publications  hereinbefore  mentioned/' 
-^Verification. 

Second  plea,  the  general  issue. 

Demurrer  to  the  first  plea,  and  joinder  in 
demurrer.    The  demurrer  being  set  down, 

Napier,  Q.O.,(a)  was  about  to  open  the 
argument,  when  it  was  observed  by — 

BLACKBUBins,  L.C.  J. :  This  case  should  be 
opened  by  a  member  of  the  Outer  Bar. 
The  Atiorney-Qeneral  may  exercise  his 
privilege  if  he  please,  but  I  think  you  are 
under  a  disability. 

The  Aitamey-Oeneral  {Or0ene)(h)  argued 

(a)  Afterwards  Lord  Chancellor  of  Ireland. 
lb)  Afterwards  a  Buron  of  the  Exchequer. 


that  the  plea  was  bad.  This  is  an  indict- 
ment for  a  seditious  libel,  and  the  plea 
professes  to  come  within  the',  provisions  of 
Lord  0<mjMl*8  Act,  6  &  7  Viet  c.  96.  s.  6 : 
"  And  be  it  enacted,  that  on  the  trial  of  any 
indictment  or  information  for  a  defamatory 
libel,  the  defendant  having  pleaded  such  plea  as 
herein-i^^r  mentioned,  the  truth  of  the  matters 
charged  may  be  inquired  into,  but 'shall  not 
amount  to  a  defence,  unless  it  was  for  the  public 
benefit  that  the  said  matters  charged  should  be 
published ;  and  that  to  entitle  the  defendant  to 
give  efidenee  of  the  truth  of  such  matters 
charged  as  a  defence  to  such  indictment  or 
information  it  shall  be  necessary  for  the  defen- 
dant, in  pleading  to  the  said  indictment  or  infor- 
mation, to  allege  the  truth  of  the  said  matters 
charged  in  the  manner  now  required  in  pleading 
a  justification  to  an  action  for  defamation,  and 
further  to  aUege  that  it  was  for  the  public  benefit 
that  the  said  matters  charged  should  be  pub- 
lished, and  the  particular  fact  or  facts  by  reason 
whereof  it  was  for  the  public  benefit  that  the 
said  matters  charged  should  be  pubhshed,  to 
which  plea  the  prosecutor  shall  be  at  liberty  to 
reply  generally,  denying  the  whole  thereof ;  and 
that  S  after  such  plea  the  defendant  shall  be 
convicted  on  such  mdictment  or  information,  it 
shall  be  competent  to  the  court,  in  pronouncing 
sentence,  to  consider  whether  the  guilt  of  the 
defendant  is  aggravated  or  mitigated  by  the 
said  plea,  and  by  the  evidence  ffiven  to  prove  or 
to  disprove  the  same :  Provided  always,  that  the 
truth  of  the  matters  charged  in  the  alleged  libel 
complained  of  by  such  indictment  or  mforma- 
tion  shall  in  no  case  be  inquired  into  without 
such  plea  of  justification  :  Provided  also,  that  in 
addition  to  such  plea,  it  shall  be  competent  to 
the  defendant  to  plead  a  plea  of  not  guilty: 
Provided  also,  that  nothing  in  this  Act  con- 
tained shall  take  away  or  prejudice  an^  defence 
under  the  plea  of  not  gmlty  which  it  is  now 
competent  to  the  defendant  to  make  under  such 
plea  to  any  action  or  indictment  or  information 
for  defamatory  words  or  libel." 

This  section  only  applies  to  private 
libels  prosecuted  criminally.  Formerly 
the  ti*uth  of  the  libel  was  no  defence  in 
criminal  proceedings,  but  was  a  good 
defence  in  a  civil  action  for  damages. 
Now  the  truth  of  the  matter  charffed  is  a 
good  defence  in  criminal  proceedings  if 
the  publication  was  for  the  public  benefit. 
The  section  does  not  apply  to  blasphemous 
or  seditious  libels,  it  cannot  be  for  the 
public  benefit  to  publish  these.  The  de- 
fendant has  not  pleaded  the  truth  of  the 
facts  stated  in  the  libel,  but  has  pleaded 
his  belief  in  certain  other  facts  as  ex- 
cusing his  conduct  in  publishing  the  libel. 
His  plea  is  also  vague  and  uncertain ;  it 
does  not  set  out  the  articles  in  the  English 
papers  which  he  contends  justified  his 
publication,  and  a  justification  must  allege 
the  trutH  of  all  matters  charged :  Smith  v. 
Porfeer.(a) 

(a)  18  M.  &  W.  469. 
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/.  Barry,  0'Hagan{a)  and  Holmes, 
contra. 

The  title  and  preamble  of  6  &  7  Vict.  c. 
96.,  shows  that  its  object  was  to  include  all 
classes  of  libel.     It  is — 

"An  Act  to  amend  the  laws  respecting  de- 
famatory words  and  libel," 

and  contemplates  three  objects;  first, 
"the  better  protection  of  private  cha- 
racter " ;  secondly,  **  the  more  eflfectnally 
securing  the  liberty  of  the  press ; "  and 
thirdly,  "  the  better  preventing  abuses  in 
exercising  that  said  liberty.** 

There  are  clauses  in  the  Act  applicable 
to  each  object,  and  the  6th  section  includes 
defamatory  libels  either  public  or  private ; 
there  is  no  authority  to  show  that  the  word 
**  defamatory '*  is  confined  to  libels  on  a 
private  person.  The  word  '  *  libel  **  cannot 
be  con6ned  to  libels  of  a  particular  de- 
scription; it  is  most  comprehensive  and 
applies  to  all  classes  of  persons.  The 
statute  is  an  enabling  Act,  and  should  be 
liberally  construed.  In  point  of  form  the 
plea  is  good.  As  to  the  non-allegation  of 
the  truth  of  the  several  facts  mentioned  in 
the  libel,  it  is  not  necessary  to  allege  that 
every  one  of  these  facts  is  true;  it  is 
enough  to  justify  the  substantial  chnrge. 
Some  of  the  assertions  are  clearly  not 
libellous,  as  that 

"  there  is  hot  haste  in  the  dockyards," 

and  some  are  of  a  metaphorical  kind,  of 
which  it  would  bo  absurd  to  allege  the 
truth,  as  that 

**  the  growl  of  England's  dogs  of  war  has  begun 
to  sound  across  the  Irish  Sea." 

Blackburne,  L.C.J. :  In  this  case  the  de- 
murrer must  be  allowed.  The  plea  is  filed 
by  the  defendant,  alleging,  under  the  6th 
section  of  the  Act  6  &  7  Vict.  c.  96,  a 
justification  of  this  libel.  Wc  think  this 
case  does  not  come  within  that  section  of 
the  statute,  and  that  even  if  it  did  the 
plea  is  defective. 

In  order  to  decide  the  first  question,  it 
is  necessary  to  refer  to  the  leading  pro- 
visions of  the  statute.  It  recites,  that  it 
is  for  the  better  protection  of  private 
character,  and  for  more  effectually  securing 
the  liberty  of  the  press,  and  for  better 
preventing  abuses  in  exercising  the  said 
liberty ;  and  the  1st  section  (as  to  evidence 
in  mitigation  of  damages)  is  confined  to 
actions  brought  for  personal  injuries,  and 
the  2nd  applies  to  actions  brought  for 
libels  contained  in  periodical  publications ; 
and  the  object  of  both  is  to  enable  the 

Eerson  publishing  the  libel  to  show  that 
e  did  so  without  malice.    These  sections 


(a)  Afterwards  additional  Judge  of  the 
Stipreme  Court  of  Judicature  in  Ireland,  and 
Judge  of  the  Irish  Land  Commission. 


were  confined  to  cases  in  which  a  private 
injury  had  been  sustained;  but  the  pro- 
tection intended  to  be  afforded  by  the 
statute  would  have  fallen  short  of  the  in- 
tention of  the  Legislature  if  it  had  stopped 
there;  therefore,  in  furtherance  of  the 
object,  the  6th  section,  which  is  to  be 
considered  as  ancillary  to  the  1st  and  2nd, 
was  introduced  and  it  will  be  found  to 
have  distinct  reference  to  indictments  for 
personal  libels ;  first,  it  enacts — 

"  That  on  the  trial  of  any  indictment  or  infor- 
mation for  a  defamatory  libel,  the  defendant 
having  pleaded  such  plea  as  hereinafter  mentioned, 
the  truth  of  the  matters  charged  may  be  inquired 
into  ;  but  shall  not  amount  to  a  defence,  unless 
it  was  for  the  public  benefit  that  the  said  matters 
charged  should  be  published." 

It  requires  very  little  consideration 
to  see  that  a  provision  of  this  sort  would 
not  apply  to  libels,  seditious  or  blas- 
phemous. First,  it  only  makes  the  truth 
of  the  facts  a  justification,  where  it  is  for 
the  public  benefit  that  such  facts  should 
be  published,  and  it  enables  the  party  to 
plead  such  justification  if  it  were  for  the 
public  benefit ;  but  no  person  can  assert 
that  it  is  for  the  public  benefit  to  publish 
a  matter  blasphemous  and  seditions.  Such 
a  publication,  therefore,  never  can  be  for 
that  object. 

Even  if  it  were  necessary  to  refer  to  the 
plea  itself,  it  is  clear  that  it  does  not  com- 
ply with  the  requisites  of  the  statute  by 
putting  forward  the  truth  of  any  of  the 
specific  matters  of  fact  contained  in  the 
libel.  The  demurrer  therefore  must  be 
allowed. 

BuKTON,  J.,  concurred. 

Crampton,  J. :  This  plea  is  untenable ; 
it  does  not  come  within  the  terms  of  the 
Act ;  and  even  if  it  did,  it  is  bad  in  point 
of  form.  The  indictment  charges  that  the 
libel  is  a  seditious  and  defamatory  libel.  I 
think  that  the  statute  is  applicable  to  all — 
1  will  not  say  to  all  private  libels — but  it  is 
applicable  to  all  personal  libels ;  and  every 
section  of  the  statute  shows  that  such  is 
its  meaning.  The  6th  section  uses  the 
word  "  defamatory  ** ;  but  upon  the  argu- 
ment used  by  the  defendant's  Counsel, 
that  word  would  have  no  meaning  at  all. 
This  Act  applies  to  that  species  of  libel 
which  involyes  matter  of  a  personal 
character;  and  accordingly  the  justifica- 
tion which  the  party  is  allowed  to  pnt 
in  is  a  justification  such  as  would  be  put 
forward  in  an  action  for  defamation ; 
plainly  showing  that  the  statute  appUes  to 
private  libels.  If  this  Act  was  intended  to 
apply  to  seditious  libels,  it  would  haye 
referred  to  the  Crown  by  specific  terms,  or 
used  some  words  to  show  uiat  the  Legisla- 
ture intended  libels  of  that  public  descrip- 
tion ;  and  that  the  8th  section  shows,  for 
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it  aseis  the  words  "private  prosecutor"; 
and  why  use  these  words,  unless  it  was 
intendea  to  distinguish  such  private  pro- 
secutor flrom  persons  acting  in  a  public 
capacity ;  I  apprehend  the  language  of 
that  section  coniines  the  operation  of  the 
Act  to  merely  personal  libels;  for  it 
says: 

*'  That  in  the  case  of  any  indictment  or  infor- 
mation by  a  private  prosecutor  for  the  publica- 
tion of  any  defamatory  libel,  if  judgment  shall 
be  given  for  the  defendant  he  shall  be  entitled  to 
recover  from  the  prosecutor  the  costs." 

Now,  the  Grown  neither  gives  nor  takes 
costs;  I  therefore  think  it  plain  that  a 
seditious  libel  was  neyer  intended  to  be 
included  within  this  Act,  or  that  the  pub- 
lication of  a  seditious  libel  was  what  the 
Act  enabled  a  party  to  justify. 

Pebbin,  J. :  1  concur  in  the  judgment  of 
the  Court.  It  is  clear  that  the  6th  section 
applies  to  mere  defamatory  libels ;  it  does 
not  necessarily  mean  private  libels,  but 
libels  upon  persons  either  private  or  public. 
A  person  is  not  allowed  merely  to  justify 
the  truth  of  the  libel,  but  he  must  allege 
that  it  is  for  the  public  benefit  it  was 
published. 

The  defendant  was  afterwards  tried 
before  Blcuihbwmey  L.G.J.,  and  a  special 
jury.    The  jury  disagreed. (a) 


(a)  The  article  which  formed  the  subject  of 
prosecution  was  written  by  John  Mitchel,  and  is 
quoted  in  the  "  Life  of  John  Mitchel,"  by  W. 


Matsbials  made  use  op — This  report  is 
based  on  the  reports  in  9  Ir.  L.  a.  329, 
and  2  Oox,  0.  0.  46. 


Dillon,  vol.  1,  p.  98.  **  For  actual  measures  of 
coercion,  all  Ireland  laughs  at  that  coward 
threat.  The  military  uses  (or  abuses)  of  rail- 
ways are  tolerably  well  understood,  but  it  might 
be  useful  to  promulgate  throughout  the  country, 
to  be  read  by  all  Repeal  Wardens  in  their 
parishes,  a  few  short  and  easy  rules,  as  to  the 
mode  of  dealing  with  railways  in  case  of  any 
enemy  daring  to  make  a  hostile  use  of  them. 

**....  First,  then«  every  railway  within  five 
miles  of  DnbMn  coald  in  one  night  be  totally  out 
off  from  the  interior  country.  To  lift  a  mile  of 
rail,  to  fill  a  perch  or  two  of  any  cutting  or 
tunnel,  to  break  down  a  piece  of  an  embank- 
ment, seem  obvious  and  easy  enough. 

"Second,  the  materials  of  railways — good 
hammered  iron  and  wooden  sleepers — need  we 
point  out  that  such  things  may  be  of  use  in  other 
lines  than  assisting  locomotion. 

"Third,  troops  upon  their  march  by  rail 
might  be  conveniently  met  with  in  divers  places. 
Hofer  with  his  Tyroleans  could  scarcely  desire 
a  deadlier  ambush  than  the  brinks  of  a  deep 
cutting  on  a  railway.  Imagine  a  few  hundred 
men  lying  in  wait  upon  such  a  spot  with  masses 
of  rock  and  trunks  of  trees  readv  to  roll  down, 
and  a  train  or  two  advaneing  with  a  regiment  of 
in&ntry  .... 

"  But  'tis  a  dream.  No  enemy  will  dare  put 
us  to  realise  these  scenes.  Tet  let  all  under- 
stand what  a  railway  may,  and  what  it  may  not 
do." 
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WILLIS  against  GIPPS. 


John  Walpole  Willis 
Sir  George  Gipps,  Knt 


AND 


Appellant. 
Respondent. 


Proceedings  before  the  Judicial  Committee  of  the  Privy  Council 
ON  Appeal  from  an  Order  of  a  Colonial  Governor  and 
Council  amoving  a  Colonial  Judge  from  Office,  June  24  &  25, 
July  28,  1846.     (Reported  in  5  Moo.  P.  C.  379.) 

Complaints  having  been  made  to  Sir  George  Gipps,  Governor  of  New  South  Wales,  of  the 
conduct  of  John  Walpole  Willis,  one  of  the  Judges  of  the  Supreme  Court  of  New  South 
Wales,  the  Governor  laid  the  complaints  before  his  Executive  Council,  and  after  an  investigation 
of  the  charges,  at  which  Mr.  Willis  was  not  present,  and  of  which  no  notice  was  given  to  him,  the 
Governor,  with  the  advice  of  his  Executive  Council,  amoved  him  from  his  office  under 
22  Geo.  3.  c.  75.     Mr.  Willis  appealed  to  Her  Majesty  in  Council  under  the  same  statute. 

Held  by  the  Judicial  Committee — 

1.  22  Geo.  3.  c.  76. — Colonial  JudgeM. 

That  22  Geo.  8.  c.  75.,  empowering  a  Colonial  Governor  and  Council  to  amove  the 
holders  of  a  patent  office  in  the  colony,  if  they  should  be  wilfully  absent  from  the  colony, 
or  neglect  the  duty  of  such  office  or  otherwise  misbehave  therein,  applies  to  colonial 
judge8.(a) 

2.  Amotion  of  Colonial  Judge — Absence  of  Notice. 

That  no  notice  of  the  proceedings  or  opportunity  of  answering  the  charges  having  been 
given  to  the  judge,  the  order  of  amotion  was  bad  and  should  be  reversed. 


(a)  See  as  to  this  statute  Montagu  v.  Governor  of  Van  Dieman*8  Land,  6  Moo.  P.  V- 
489;  Robertson  v.  Gov.  Gen.  of  N.  S.  TT.,  11  Moo.  P.  C.  295;  in  re  Cloete^S  Moo.  P.  C- 
484 ;  and  as  to  the  powers  of  the  Privy  Council  see  also  in  re  the  Representatives  of 
the  Islcmd  of  Grenada  v.  Sanderson,  6  Moo.  P.  C.  38  ;  and  Memorandum  of  the  Lords  of 
the  Council  on  the  removal  of  Colonial  Judges  in  6  Moo.  P.  C,  N.  S.  after  p.  348. 


This  was  an  appeal  by  John  Waljpole 
Willis,  late  one  of  Her  Majesty's  Judges 
of  the  Supremo  Court  of  New  South 
Wales,  and  Resident  Judge  of  Port  Philip, 
against  an  order  of  amotion  from  his 
said  offices,  made  by  the  Goyernor  and 
Executive  Council  under  the  statute 
22  Geo.  3.  o.  75.,  entitled— 

**  An  Act  to  prevent  the  granting  in  future  of 
any  patent  office  to  be  exercised  in  any  colony 
or  plantation  now  or  at  any  time  hereafter 
belonging  to  Great  Britain,  for  any  longer  term 
than  during  such  time  as  the  grantee  thereof, 
or  the  person  appointed  thereto,  shall  discharge 
the  duty  thereof  in  person,  and  behave  well 
therein." 

Wliioh  after  reciting^- 
"  the  practice  of  ^nting  offices  in  H.M.  colo- 
nies and  plantations  in  the  West  Indies  to 
persons  resident  and  intending  to  reside  in 
Great  Britain  (in  consequence  whereof  such 
offices  were  exercised  by  deputy,  and  have  often 
been  fkrmed  out  to  the  best  bidder)  " 


provides  that — 

**  from  henceforth  no  office  to  be  exercised  in 
any  colony  or  plantation  now  or  at  any  time 
hereafter  belonging  to  the  Crown  shall  be 
granted,  or  grantable  by  patent,  for  any 
longer  term  than  during  such  time  as  the 
granlee  thereof,  or  persons  appointed  thereto, 
shall  discharge  the  duties  thereof  in  person,  and 
behave  well  therein. 

"  If  any  person  or  persons  holding  such  office 
shall  be  wilfully  absent  from  the  colony,  or 
neglect  the  duty  of  such  office,  or  otherwise 
misbehave  thereb,  it  shall  be  lawful  for  the 
Governor  and  Council  to  amove  such  persons 
from  every  or  any  such  office.    .    .    . 

"  In  case  any  person  or  persons  so  (as  herein 
provided)  amoved  shall  think  himself  or  them- 
selves aggrieved  thereby,  it  shall  and  may  be  law- 
ful to  and  for  the  person  or  persons  so  aggrieved 
to  appeal  therefrom,  as  in  other  cases  of  appeal, 
from  such  colony  or  plantation,  whereon  such 
amotion  shall  be  finally  Judged  of  and  deter* 
mined  by  His  Majesty  in  Coancil." 
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The  statute  of  9  Oeo,  4.  o.  83.,  under 
which  the  appellant  had  been  appointed 
one  of  the  fndf^B  of  the  Supreme  Oonrt 
of  New  South  Wales,  vested  the  appoint- 
ment in  the  Grown,  which  it  empowered 

**  from  time  to  time,  as  ocoaiiion  may  require, 
to  remoTB  and  displace  any  such  judge,  and  in 
his  place  and  stead  to  appoint  another  fit  and 
proper  person,  provided  that  in  case  of  the 
absence,  resignation,  or  death  of  any  such 
Judge,  or  in  case  of  any  such  disease  or  infir- 
mity as  shall  render  any  such  judge  incapable 
of  discharging  the  duties  of  his  office,  it  shall 
be  lawfhl  for  the  Qovemor  of  the  said  colony, 
to  appoint  some  fit  and  proper  person  to  act  m 
the  place  of  any  judge  so  being  absent,  resign- 
ing, dying,  or  becoming  incapable,  until  such 
Judge  shall  return  to  the  execution  of  his  office, 
or  until  a  successor  shall  be  appointed  by  His 
Majesty,  as  the  case  may  require." 

The  appellant  had  also  been  appointed 
Resident  Judge  of  Port  Philip,  under  a 
Colonial  Act  (4  Vict.  c.  22.)  which  em- 
powered the  Governor  of  the  colony  to 
appoint  one  of  the  Judges  of  the  Supreme 
Coui*t,  to  reside  in  the  district  of  Port 
Philip,  and  exercise  all  the  powers  of  the 
Supreme  Court  there. 

On  December  21,  1843,  the  Gk)vernor 
brooght  before  his  Council  certain  com- 
plaints against  the  appellant  for  alleged 
misbehaviour  in  his  oitice  of  resident 
judge  of  Port  Philip,  and  such  complaints 
were  considered  on  that  day,  and  on 
Jan.  16,  17,  20,  and  21,  1844. 

No  notice  was  given  to  the  appellant  of 
these  accusations  or  proceedings,  but  on 
June  24,  18t4,  he  received  a  communica- 
tion from  the  Superintendent  exercising 
the  po^rers  of  Lieutenant-Governor  at 
Port  Philip,  informing  him  that  the 
Governor  had  deemed  it  expedient  to  sub- 
mit to  the  Executive  Council  of  the  colony 
representations  which  had  been  addressed 
to  him  reepectine  the  appellant,  and  that 
after  mature  deliberation  the  Council  had 
advised  that,  in  conformity  with  the  pro- 
visions of  22  Oeo.  3.  c.  75.,  set  out  above, 
the  appellant  should  be  forthwith  amoved 
from  his  offices  of  Beeident  Judge  of  Port 
Philip,  and  Judge  of  the  Supreme  Court 
of  New  South  Wales. 

This  letter  was  accompanied  by  a  copy  of 
Letters  Patent  by  the  Governor  under  the 
great  seal  of  the  colony,  revoking  the 
appointment  of  the  appellant  as  Judge  of 
she  Supreme  Court,  and  amoving  him 
from  his  office,  and  also  by  Letters  ratont 
directed  to  the  appellant,  superseding  and 
inhibiting  all  further  proceedings  before 
him  as  judge  of  the  said  court. 

The  appellant  having,  under  the  ^o- 
Tisions  of  the  Act,  appealed  to  Her 
Majesty  in  Council,  his  petition  was  re- 
ferred to  the  Judicial  Committee  under 


The  appellant  took  no'  steps  to  procure 
the  appearance  of  the  Governor  and 
Council,  and  the  time  for  appearance 
having  expired,  applied  for  .a  final  sum- 
mons against  Sir  George  Oipps  only,  and 
affixed  the  same,  according  to  the  usual 
practice,  at  the-  Boyal  ^change.  Sir 
Oeorqe  Gipps  thereupon  appeared,  applied 
for  time  to  answer  the  appellant's  case, 
and  was  granted  ten  weeks  to  prepare  his 
case,  on  paying  the  costs  of  the  appli- 
cation. 

Dundae^ia)  Q.C.,  and  Buller  for  the  ap- 
pellant :  The  Governor  and  Council  bad  no 
power  to  amove  the  appellant  from  his 
office.  He  was  appointed  a  Judge  of  the 
Supreme  Court  of  New  South  Wales,  by 
warrant  under  the  Privy  Seal  and  Sign 
Manual  under  9  Oeo,  4.  o.  83.,  during 
pleasure  of  the  Crown ;  he  was  appointed 
Eesident  Judge  at  Port  Philip  by  Colonial 
Patent  under  the  local  act  of  4  VicL  c.  22., 
during  the  pleasure  of  the  Governor. 

The  office  of  Judge  is  never  once  men- 
tioned in  the  St^uto,  or  even  in  the  Sta- 
tute 54  Oeo,  3.  c.  61.,  which  was  passed  to 
amend  the  22  Oeo.  3.  c.  75.  The  words  of 
a  Statute  must  be  plain  and  unequivocal 
to  embrace  an  object  not  named  in  the 
Act  itself.— -Eees  v.  OregoryM  Here  they 
are  not  large  enough  to  include  a  judicial 
office.  The  Statute  was  evidently  not  in- 
tended to  apply  to  the  office  of  Judge,  for 
a  judicial  oface  cannot  be  executed  by  a 
deputy. — Com,  Dig,,  tit.  Officer,  D.  2. 
Neither  can  this  Statute  have  any  appli- 
cation to  the  office  of  a  Judge,  as  con- 
stituted by  the  subsequent  Act  of  Parlia- 
ment (the  9tb  Oeo,  4.  o.  83.),  for  that  Act 
expressly  vests  the  power  of  appointment 
and  removal  in  the  Crown,  ana  gives  to 
the  Governor  no  other  power  than  to  ap- 
point a  substitute,  in  the  case  of  tho  ab- 
sence, resignation,  death,  or  incapacity  to 
act,  of  the  Judge,  until  the  return  of  such 
Judge  to  the  execution  of  his  duties,  or 
antil  a  successor  be  appointed  by  the 
Crown.  The  Governor  of  a  colony  has 
no  greater  powers  than  such  as  are  vested 
in  him,  either  expressly  by  Act  of  Parlia- 
ment, or  delegated  to  him  by  the  terms  of 
his  Commission  from  the  Crown. — Came- 
ron V.  KyteM  Hill  v.  Bigge,{d)  Here 
the  9th  Geo.  4.  o.  83.,  and  the  Charter  of 
Justice  of  Van  Diemen's  Land,  (6)  consti- 
tuting the  Supreme  Court,  confer  no 
power  on  the  Governor  to  amove  Judges, 
nor  does  the  Governor's  Commission  ftrom 
the  Crown  convey  to  him  any  such  power. 
It  confers  similar  powers  to  those  given 


(a)  Afterwards  Solicitor-General. 

7b)  4  T.  B.  240n. 

(c)  3  Knapp,  832  j  8  St.  Tr.  N.S.  607. 

i^d)  3  Moo.  P.O.  465 ;  4  St.  Tr.  N.S.  723. 

(e)  4th  March  1881 ;  Clark's  Col.  X^aw,  C58, 
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to  other  Colonial  Governors.  The  Com- 
mission to  the  Governor  of  British 
Guiana,  only  empower8  the  Governor  to 
suspend  any  person  from  the  exercise  of 
his  office,  not  to  remove(a) ;  and  the  same 
restriction  is  provided  by  the  Instruo- 
tions  to  the  Governor  of  Newfoundland,  (6) 
and  by  the  Charter  of  Justice  of  the  Cape 
of  G^od  Hope.(c) 

Lord  Ltndhurst,  L.O.  :  I  should  doubt 
whether  the  Governor  could  remove  a 
Jud^e  under  the  powers  of  his  Commis- 
sion, ((2)  but  he  could  under  this  Statute, 
22  Oeo,  3.  c.  75.  We  have  made  inquiries 
and  have  been  furnished  by  the  Colonial 
Office  with  a  form  of  an  appointment  of  a 
Judge  in  the  Colonies,  and  observe  that 
it  follows  the  words  of  the  Statute, 
namely,  not  to  suffer  the  office  to  be  held 
by  deputy.  It  did  not  require  an  enact- 
ment in  that  Statute  expressly  to  men- 
tion judicial  offices,  for  a  judicial  office 
cannot  be  held  by  deputy.  The  only  case 
of  amotion  under  this  Statute  was  of  the 
appellant  himself  from  the  Bench  in 
Canada  in  the  year  1829,  and  the  very 
same  point—namely,  whether  the  office 
was  within  the  Statute— was  expressly 
raised  in  that  case.  The  order  of  amotion 
then  appealed  from  was  set  aside,  because 
the  appellant  was  noi  heard  in  Canada. 

Bundas:  Secondly.  It  is  essential  to 
the  validity  of  every  removal  from  office 
for  misbehaviour  by  a  functionary  having 
the  power  of  summary  removal,  that  the 
removal  should  be  preceded  by  some  in- 
quiry, in  which  the  accused  pergon  has 
au  o])portunity  of  bearing  a  part.  We 
submit  that  it  was  the  plain  duty  of  the 
Governor,  in  this  case,  to  have  given  the 
appellant  notice  of  the  accusations  made 
against  him,  and  of  the  Governor's  in- 
tention to  submit  the  same  to  the 
Council,  with  a  view  to  the  aupellant's 
amotion  from  office,  and  then  to  have  sub- 
mitted the  accusations  and  the  appellant's 
answers  to  the  Council.  The  order  of 
amotion  having  proceeded  without  the  ob- 
servance of  the  first  rule  of  justice,  and 
ex  pcvrie,  is  wholly  void.    Bagg*8  Ca8e,{e) 

(a)  Clark's  Col.  Law,  275. 

(6)  lb.  476. 

(c)  lb.  423. 

(rf)  See  Bough  v.  Murray,  2  St.  Tr.  N.S.  989. 

(c)  11  Rep.  99a.  In  Cooper  y,  Wandaoorth 
Board  of  Works,  14  C.B.  N.S.  180,  Bylei,  J., 
cites  the  judgment  of  Fortesoue,  J.,  in  Dr. 
BeDtley*f>  case.  Rex  t.  Chancellor  and  Mastere 
of  the  University  of  Cambridge,  I  Str.  557,  as 
follows  :  "  The  objection  for  want  of  notice  can 
never  be  got  over.  The  laws  of  God  and  man 
both  give  the  pftfty  an  opportunity  to  make  his 
defence  if  he  has  any.  I  remember  to  have 
heard  it  observed  by  a  very  learned  man  upon 
such  an  occasion,  that  even  Grod  himself  did  not 
pMS  sentence  upon  Adam  before  he  was  called 


Bex  V.  Oaskin.ia)  Beg.  v.  8mith.(b)  No 
question  can  arise  as  to  the  law  in  force 
in  New  South  Wales.  The  Statute 
9  Geo.  4.  c.  83.  provides  that  the  law 
of  England  is  to  apply  until  altered. 
Had  the  Appellant  been  furnished  with 
notice,  he  would  have  laid  his  answers  and 
proofs  before  the  Council,  and  have  shown 
the  groundlessness  of  the  complaints  made 
against  him. 

Lord  Ltndhurst,  L.C.  :  K  the  removal 
was  illegal,  the  Appellant  would  be  en- 
titled to  his  salary  from  the  time  of  his 
removal. 

BetheU,  Q.O.(c),  and  FolleU,  for  Sir  George 
Oippa. 

First. — The  Governor  and  Council  had 
power  to  amove  the  Appellant,  under 
the  provisions  of  the  Statute  22  Oeo. 
3.  c.  76.  It  is  enacted  by  Sec.  2  of 
that  Statute— 

**  that  it  shall  be  lawful  for  the  Governor  and 
Council,  in  the  case  of  neglect  or  misbehaviour, 
to  amove  any  person  or  persons  from  any  office." 

That  this  Statute  embraces  judicial  offices, 
was  decided  by  this  Court  in  the  year  1829, 
on  the  Appellant's  appeal,  from  an  order 
of  amotion  from  the  Bench  in  Canada. 
That  Act  is  in  no  degree  repealed  or 
altered  by  the  Statute  9  Oeo.  4.  c.  83., 
creating  the  Supreme  Court  in  the  colony. 
They  had  also  power  to  remove  under  the 
Colonial  Act  4  Vict.  c.  22.  The  com- 
mission  of  the  Appellant  to  be  the  resident 
Judge  at  Port  Philip  was  derived  from 
the  Governor,  and  during  his  pleasure, 
not  from  the  Crown.  But  independently 
of  the  above  statutes,  the  Governor  and 
Council,  as  the  Executive  Government  of 
the  colony,  had  power  to  remove  a  Jud^ 
or  any  other  officer  for  misbehaviour  m 
his  office,  if  the  misbehaviour  was  of  such 
a  nature  as  to  endanger  the  peace  and 
tranquillity  of  the  colony.  Here  the  con- 
duct of  the  Appellant  was  of  such  a  nature 
that  the  Governor  and  Council,  who  were 


upon  to  make  his  defence.  *  Adam  (says  God). 
Where  art  thou  ?  Hast  thou  not  eaten  of  the 
tree  whereof  I  oonmianded  thee  that  thou 
shonldst  not  eat  ?  '  And  the  same  question  was 
put  to  Eve  also."  Cf.  Dalton's  Justice,  18.  See 
also  Rex  v.  ChalMe,  1  Ld.  Baym.  285,  4  Mod.  33 ; 
Reg,  V.  Dyer,  6  Mod.  41 ;  Rex  v.  Clegg,  8 
Mod.  3;  Rex  v.  Ford,  12  Mod.  453;  Rex,  v. 
Simpson,  1  Str.  44  ;  Rex  v.  Orundon,  Cowp.  815  ; 
Rex  v.  Benn,  6  T.B.  198 ;  Harper  v.  Carr,  7 
T.B.  270  ;  Rex.  v.  Justices  of  Carnarvon,  4  B.  & 
Aid.  86 ;  Capel  v.  Child,  2  C.  ft  J.  558  ;  Reg, 
V.  Flintshire,  10  Jur.  475 ;  Oill  v.  Bright,  41 
L  J'.M.C.  23 ;  and  see  Dickson  v.  Viscount 
Combermere,  8  F.  &  F.  549fi,  and  the  anthoritiet 
there  cited;  Fisher  v,  Keane,  11  Ch.  D.  853 ; 
Lahouchere  v.  Whamdiffe,  18  Ch.  D.  848. 

(a)  8  T.  R.  209. 

(6)  5  Q.B.  614. 

(c)  Afterwards  Lord  Weetbury,  L.C. 
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actuated  solely  by  the  unhesitating  con- 
clusion which  they  were  compelled  to 
come  to,  thought  it  their  bounden  duty  to 
the  Crown  ana  to  the  colony,  to  remove 
the  Appellant,  as  the  only  means  of  re- 
storing peace  and  tranquillity  to  the  dis- 
trict over  which  he  presided  as  Judge, 
and  to  infuse  a  just  and  proper  confidence 
in  the  administration  of  justice,  and  in 
Her  Majesty's  Government  in  the  colony. 
His  occupation  of  the  judgment-seat  was, 
in  the  opinion  of  the  Governor  and 
Council,  incompatible  with  the  peace  and 
good  government  of  the  colony.  Since 
Sie  Appellant's  removal,  another  Judge 
has  been  appointed  for  the  district  of 
Port  Philip  by  the  Governor,  under  the 
provisions  of  the  Colonial  Act,  and  that 
appointment  has  been  confirmed  by  Her 
Majesty. 

Lord  Bbouoham  :  The  appointment  of  a 
successor  to  an  office  held  during  pleasure 
vacates  the  prior  appointment. 

BetheU  .*  Secondly. — The  objection  is 
that  the  Appellant  was  not  heard.  In  a 
case  of  this  mature ,  where  the  Government 
removes  an  officer  from  motives  of 
expediency,  notice  to  the  Appellant  of  the 
proceedings  which  were  taken  by  the 
Executive  Government,  is  not  necessary. 

Pabkb,  B.  :  It  is  a  principle  of  the 
common  law  that  a  partry  cannot  be  re- 
moved from  office  in  which  he  has  a 
freehold,  but  for  misconduct,  and  that 
be  is  entitled  to  bo  heard  upon  the 
charges  made  against  him.  If  he  held 
the  office  at  the  will  of  the  Crown,  the 
authority  which  appointed  him  may  re- 
move him. 

Bdhell:  Although  the  Appellant  now 
urges  that  if  he  had  been  afibrded  an 
opportunity,  he  would  have  shown  the 
groundlessness  of  the  accusations  brought 
against  him,  yet  he  has  always  refused  to 
admit  the  power  of  the  Executive  Council 
over  him;  neither  does  he  deny  any  of 
the  material  facts  on  which  the  accusa- 
tions made  against  him  are  founded . 
therefore,  the  opportunity,  which  he  now 
insists  ought  to  nave  been  afforded  him, 
would,  in  truth,  have  been  altogether  use- 
less; in  fact,  a  mere  formal  matter. 
Where  there  appears  a  good  ground  for 
amotion,  the  Court  will  not  award  a 
peremptory  mandamus,  the  only  effect  of 
which  would  be  to  compel  the  corporation 
to  restore  an  officer  whom  they  would  be 
bound  immediately  to  remove  in  a  more 


formal  manner.  Bex  v.  Griffith$.{a)  Bex 
V.  The  Mayor  of  Axbridge.(h)  Beg.  v. 
8nkUh.{c)  The  circumstances  of  the  case 
justified  the  exercise  of  the  power  of 
amoval. 

No  judgment  was  delivered  in  this  ap- 
peal, but  the  report  of  tbeir  Lordships, 
bearing  date  the  8th  day  of  July  1846, 
which  was  confirmed  by  Her  Majesty,  was 
as  follows : — 

"  The  Lords  of  the  Committee,  in 
"  obedience  to  your  Majesty's  said  Order 
*'  of  Reference,  have  taken  the  said  peti- 
'*  tion  into  consideration,  and  having 
'*  heard  counsel  on  behalf  of  the  said 
**  petitioner,  and  likewise  on  behalf  of 
**  Sir  Oeorge  Oippa,  late  governor  of 
**  New  South  Wales,  their  lordships  agree 
"  humbly  to  report  to  your  Majesty,  as 
**  their  opinion,  that  the  Governor  in 
"  Council  had  power  in  law  to  amove 
"  Mr.  WiUis  from  his  office  of  judge, 
*'  under  the  authority  of  the  23  Geo.  III., 
'*  and  upon  the  facts  appearing  before  the 
*'  Governor  in  Council,  and  established 
"  before  their  lordships  in  this  case,  there 
**  were  sufficient  ^rounds  for  the  amotion 
"  of  Mr.  TFiMw;  but  their  lordships  are 
•*  of  opinion  that  the  Governor  and  Council 
**  ought  to  have  given  him  some  oppor- 
**  tunity  of  being  previously  heard  against 
"  the  amotion,  and  that  the  order  of  the 
*'  17th  of  June  1843  ought,  therefore,  to 
**  be  reversed. 

*'  Her  Majesty  having  taken  ihe  said 
**  report  into  consideration,  was  pleased, 
"  bv  and  with  the  advice  of  her  Privy 
**  douncil,  to  approve  thereof,  and  to 
"  order,  as  it  is  hereby  ordered,  tJiat  the 
**  said  order  of  the  Governor  and  Council 
"  of  the  colony  of  New  South  Wales,  of 
"  the  17th  of  June  1843,  be,  and  the  same 
**  is  hereby  reversed,  for  the  reason  in 
"  the  said  report  stated,  and  the  Bight 
**  Honourable  Earl  Ghey,  one  of  Her 
**  Majesty's  Principal  Secretaries  of  State, 
"is  to  give  the  necessary  directions 
**  herein  accordingly." 

Matbeials  made  use  op. — The  above 
report  is  abridged  from  the  report  in  5  Moo. 
P.C.  379.  The  printed  cases  of  the  ap- 
pellant and  respondent  have  also  been 
consulted. 

(o)  6  B.  &  Aid.  731. 
(6)  Cowp.  523. 
(c)  5  Q.B.  614. 
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HOWARD  against  GOSSET. 
GOSSET  against  HOWARD. 


Thomas  Burton  Howard     -  -     Plaintiff,    Defendant  in  Error. 

AND 

Sir  William  Gosset  -  -    Defendant     Plaintiff  in  Error, 


Proceedings  in  the  Court  of  Queen's  Bench  before  Lord  Denman 
L.C.J.,  Coleridge,  Williams,  and  Wightman,  JJ.,  on  Demurrer 
TO  THE  Defendant's  Pleas,  November  15  and  19,  1844,  May  15, 
1845.     (Reported  in  10  Q.B.  359.) 

Proceedings  in  the  Court  of  Exchequer  Chamber  before  Tindal, 
C.J.,(a)  Coltman,  Maule,  Cresswell,  JJ.,  Parke,  B.,(6)  Aldeu- 
soN,  B.,  AND  Rolfe,  B.,(c)  ON  Writ  OF  Error,  June  and  No- 
vember 1846,  AND  February  2,  1847.  (Reported  in  10  Q.B.  411, 
16  L.J.,  Q.B.  345,  and  11  Jur.  750.) 

Action  of  trespass  against  the  Serjeant-at-Arms  attending  the  House  of  Commons  for  arresting 
and  imiirisoning  the  plaintiff.  The  defendant  pleaded  the  Speaker's  warrant,  which,  after  reciting 
that  the  House  of  Commons  had  that  day  ordered  that  the  plaintiff  should  be  sent  for  in  the 
custody  of  the  Serjeant-at-Arms,  required  and  authorized  him  to  take  into  custody  the  body  of 
the  plaintiff.  ^ 

1.  Privilege  of  Parliament. {d^-^Hight  to  enforce  attendance  of  witnesses  and  persons  charged 
with  contempt. 

Held  by  the  Court  of  Exchequer  Chamber — 
The  House  of  Commons,  as  grand  inquest  of  the  nation,  has  a  right  to  institute  inquiries 

and  to  order  the  attendance  of  witnesses. 
In  case  of  disobedience  to  such  order,  or  to  an  order  to  attend  and  answer  a  charge  of 

contempt  or  breach  of  privilege,  the  House  may  order  the  offending  parties  to  be  brought 

to  the  bar  of  the  House  in  custody,  and  is  the  sole  judge  when  such  power  should 

be  exercised. 

2.  Process  of  Superior  Court, — Speaker's  Warrant, 

Held  by  the  Court  of  Exchequer  Chamber,   overruling  the  judgment  of  the  Court  of 

Queen's  Bench — 
The  House  of  Commons  being  part  of  the  High  Court  of  Parliament,  its  process  must  be 

construed  by  the  rule  applicable  to  all  the   Superior  Courts,  that  nothing  shall  be 

intended  to  be  out  of  their  jurisdiction  unless  the  same  shall  specially  appear. 
The  Speaker's  warrant,  though  defective  according  to  the  rule  applicable  to  Inferior 

Courts,  was  sufficient,  and  justified  the  alleged  trespasses. 


(a)  Tindal,  C.  J.,  died  July  6,  1846. 
(6)  Afterwards  Lord  Wensleydale. 
(c)  Afterwards  Lord  Cranworth,  L.C. 

id)  See  Lines  v.  Russell,  14  L.T.  864,  16  J.P.  491 ;  Bradlaugh  v.  Erskine,  Times,  Jan.  13. 
Feb.  21,  1888  ;  Bradlaugh  v.  Gosset,  12  Q.B.D.  271.  ,  ,  uan.  la, 


This  was  an  aotion  of  trespass  and  false 
imprisonment  by  Thomoi  Burton  Howa/rd, 
of  Norfolk  Street,  Strand,  who  had  acted 
as  solicitor  for  the  plaintiff  in  StoeJedale  v. 
Hansard.ia)  against  Sir  William  Oosset, 
Serjeant-at-Arms,  attending  the  Honse  of 


Commons,  for  arresting  him  under  the 
following  warrant : — 

Mortis,  A*  die  Februarii,  1840. 


"  Whereas  the  House  of  Commons  have  this 
day  Ordered  that  Thomas  Burton  Howard  be 

- i  sent  for,  in  the  custody  of  the  Serjeant-at-Arms 

,  X  •  o    rn-  VI  o  *  attending  this  House:   These  are  therefore  to 

(a)  8  St.  Tr.  N.S.  723.  i  require  you  to  take  into  your  custody  the  body 
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of  the  Baid  Thomas  Burton  Howard ;  and  all 
mayors,  bailiffs,  sheriffs,  under-sheriffs,  con- 
stables, headboroughs,  and  other  officers  are 
hereby  required  to  be  aiding  and  assisting  to 
you  or  your  deputy  in  the  execution  thereof: 
for  which  this  shall  be  your  sufficient  warrant. 
Given  under  my  hand  this  4lh  day  of  Febmarv. 
1840.  ^' 

"(Signed)      Charles  Shaw  Lbfbvbb, 
"  To  the  Serjeant-at-Arms  Speaker, 

attending  the  House  of  Commons." 

The  defendant  having  pleaded  the  order 
of  the  House  of  Commons, (a)  the  plaintiff* 
demurred.  The  pleadings  entered  in  the 
record  were  as  follows : — 

In  the  Qubsk's  Bbnch. 

HOWAED  V,  GK)8SBT. 

Middlesex,  "1  Declaration  of  action  of 
to  wit,  /  trespass ;  for  that  the  de- 
fendant, on  the  6th  day  of  February,  in 
the  year  of  our  Lord  1840,  with  force 
and  arms,  &o.,  assaulted  the  plaintiff,  and 
then  seized  and  laid  hold  of  him,  and 
forced  and  compelled  him  to  go  in  and 
i^^  *  <5ertain  passage  to  a  certain  room, 
and  afterwards  in  and  along  a  certain 
other  passage  to  a  certain  other  room,  and 
then  imprisoned  the  plaintiff  for  a  long 
tune,  to  wit,  for  the  space  of  two  hours 
then  next  following,  and  then  forced  and 
compelled  him  to  return  through  and 
*^?^^^o  first-mentioned  passage  into  the 
said  first-mentioned  room,  and  there  kept 
and  detained  him  for  a  further  long 
space  of  time,  to  wit,  for  the  space  of  two 
hours  then  next  following,  contrary  to  law 
and  against  the  will  of  the  plaintiff, 
whereby  the  plaintiff  was  greatly  exposed 
and  injured  in  his  credit  and  circum- 
stances, and  other  wrongs  to  the  plaintiff 
then  did  against  the  peace  of  our  Lady  the 
now  Queen,  and  to  the  damage  of  the 
plaintiff  of  200Z.,  and  thereupon  he  brings 
suit,  &c. 

The  13th  day  of  April,  in  the  year  of  our 
Lord,  1843. 

Plea  1. 
"  That  before  and  at  the  said  time  when,  &c., 
in  the  declaration  mentioned  and  during  all 
the  time  in  the  declaration  and  in  this  plea  men- 
tioned a  Parliament  of  our  Sovereign  Lady  the 
Queen  was  holden  at  Westminster  in  the  county 
of  Middlesex,  and  was  sitting  there  at  the  said 
time  when,  &c.,  and  during  all  the  time  in  the 
declaration  and  in  this  plea  mentioned;  and 
the  defendant  further  says,  that  shortly  before 


(a)  On  March  15,  1848,  the  House  of  Com- 
mons resolved,  "That  Sir  William  Gosset 
Knight,  the  Serjeant-at-Arms  attending  this 
House,  have  leave  to  appear  and  defend  the 
action  brought  against  him  by  Thomas  Burton 
Howard  for  trespass  s  and  that  Her  Majesty's 
Attorney  General  be  directed  to  defend  Sir 
William  Goaset  agamst  the  said  action." 
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the  said  time  when,  &c.,  to  ^it,  on  the  27th  day 
of  January,  in  the  year  of  our  Lord  1840, 
certain  matters  and  things  came  on  to  be  dis- 
cussed and  debated,  and  were  under  discussion 
and  debate  in  the  said  House  of  Ck)mmons,  in 
respect  of  and  concerning  which  it  was  con- 
sidered by  the  said  House  of  Conmions  to  be 
necessary  that  the  plaintiff  should  be  questioned 
and  examined  at  the  Bar  of  the  said  House ;  and 
thereupon  and  for  the  purpose  of  procuring  the 
attendance  of  the  plaintiff,  to  be  examined  at 
the  Bar  of  the  said  House  of  Commons  touching 
and  concerning  the  matters  and  things  afore- 
said, it  was  afterwards  and  before  the  said  time 
when,  &c.,  to  wit,  on  the  day  and  year  last 
aforesaid,  ordered  by  the  said  House  of  Com- 
mens,  in  pursuance  of  and  accorcHng  to  the 
ancient  usages  and  privileges  of  the  said  House 
of  Commons  and  the  law  and  custom  of  Parlia- 
ment, that  the  plaintiff  should  attend  the  said 
House  of  Commons  forthwith,  of  which  said 
order  the  plaintiff  afterwards  and  before  the 
said  time  when,  Ac,  to  wit,  on  the  day  and  year 
last  aforesaid,  had  notice.  And  the  defendant 
further  says,  that  the  plaintiff  did  not  nor 
would  attend  the  said  House  of  Commons  in 
obedience  to  the  said  order,  but  wilfully  and 
contemptuously,  without  any  reasonable  cause 
or  excuse  in  that  behalf,  wholly  neglected  and 
refused  to  do  so,  and  disregarded  the  said  order, 
and  also  for  a  long  space  of  time,  to  wit,  from 
the  day  and  year  last  aforesaid  until  the  said 
time  when,  &c.,  concealed  and  absented  himself 
for  the  purpose  of  avoiding  the  attending  the 
said  House  of  Commons,  m  obedience  to  the 
said  order,  of  all  which  premises  the  said  House 
of  Commons  afterwards,  to  wit,  on  the  4th  day 
of  February  in  the  year  aforesaid,  was  informed 
and  had  notice.  And  the  defendant  further 
says,  that  thereupon  and  in  order  to  compel  the 
attendance  of  the  plaintiff  at  the  Bar  of  the 
said  House  of  Commons,  to  be  questioned  and 
examined  there  touching  and  concerning  the 
matters  and  things  aforesaid,  it  was  afterwards 
and  before  the  said  time  when,  &c.,  to  wit,  on 
the  day  and  year  last  aforesaid,  ordered  and 
resolved  by  the  said  House  of  Commons,  in 
pursuance  of  and  according  to  the  ancient 
usages  and  privileges  of  the  said  House  of  Com- 
mons, and  the  law  and  custom  of  Parliament, 
as  follows:  that  is  to  say,  that  the  plaintiff 
should  be  sent  for  and  brought  before  the  said 
House  of  Commons,  in  the  custody  of  the 
Serjeant-at-Arms  attending  the  said  House  of 
Commons ;  and  that  the  Speaker  of  the  said 
House  of  Commons  should  issue  his  warrant 
accordingly :  whereupon  the  Right  Honourable 
Charles  Shaw  Lefevre,  then  being  the  Speaker 
of  the  said  House  of  Commons,  in  pursuance 
of  the  order  and  resolution  hereinbefore  last 
mentioned,  and  in  pursuance  of  and  according 
to  the  ancient  usages  and  privileges  of  the  said 
House  of  Commons,  and  the  law  and  custom  of 
Parhament,  afterwards  and  before  the  said  time 
when,  &c.,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  order  that  the  plaintiff  mihht  be 
brought  in  the  custody  of  the  Serjeant-at-Arms 
of  the  said  House  before  the  said  House, 
according  to  the  order  and  resolution  last 
mentioned,  for  the  purpose  aforesaid,  by  his 
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warrant  in  that  liehalf  duly  made,  after  reciting 
therein  that  the  said  House  of  Commons  had 
that  day  ordered  that  the  plaintiff  should  be 
sent  for  in  the  custody  of  the  Serjeant-at-Arms 
attending  the  said  House,  did  require  and 
authorize  the  Serjeant-at-Arms  then  attending 
the  said  House  of  Commons  to  take  into  custody 
the  body  of  the  plaintiff.  And  the  defendant 
further  says  that  he,  the  said  defendant,  then 
(to  wit,  on  the  day  and  year  la«t  aforesaid)  was 
the  Serjeant-at-Arms  attending  the  said  House 
of  Commons,  and  that  the  said  warrant  was 
afterwards,  and  before  the  said  time  when,  &c. 
(to  wit,  on  the  day  and  year  last  aforesaid) 
duly  delivered  by  the  said  Speaker  to  the  de- 
fendant, then  being  such  ScTJeant-at-Arms  as 
aforesaid,  to  be  by  him  executed  in  due  form  of 
law  ;  by  virtue  of  and  in  execution  of  which 
said  warrant  the  defendant,  as  such  Serjeant- 
at-Arms  as  aforesaid,  afterwards  and  at  the 
said  time  when,  8cc.  in  the  declaration  mentioned, 
gently  laid  his  hands  upon  the  plaintiff  to  arrest 
him  and  take  him  into  custody,  and  did  then 
arrest  him  by  his  body,  by  virtue  of  and  in 
execution  of  the  said  warrant,  and  did  then,  in 
order  to  bring  the  plaintiff  before  the  said  House 
of  Commons,  in  execution  of  and  in  obedience 
to  the  said  warrant,  necessarily  force  and  com- 
pel the  plaintiff  to  go  in  and  along  the  said 
several  passages  in  the  declaration  mentioned 
respectively,  to  the  said  several  rooms  in  the 
declaration  mentioned  respectively,  using  no 
unnecessary  violence  to  the  plaintiff  in  that 
behalf,  and  did  then  necessarily  imprison  the 
plaintiff  and  keep  and  detain  him,  for  and  during 
the  said  several  times  in  the  declaration 
mentioned  respectively,  until  the  defendant 
could  bring  the  plaintiff  before  the  said  House 
of  Commons  in  obedience  to  the  said  warrant, 
the  same  being  reasonable  times  in  that  behalf 
respectively,  using  no  unnecessary  violence  and 
doing  no  unnecessary  damage  tp  the  plaintiff 
in  that  behalf,  as  the  defendant  lawfully  might, 
for  the  causes  aforesaid,  which  are  the  said 
several  supposed  trespasses  in  the  declaration 
respectively  mentioned,  and  of  which  the  plain- 
tiff bath  above  thereof  complained  against  the 
defendant ;  and  this  the  defendant  is  ready  to 
verify." 

Plea  2. 
The  same  as  Plea  1,  averring  in  addi- 
tion, that  the  defendant  found  and  arrested 
theplaintiff  within  that  part  of  the  Palace 
of  Westminster  appropriated  to  the  House 
of  Commons. 

Plea  3. 

After  alleging  the  sitting  of  Parliament, 
stated : — 

"  It  was  ordered  by  the  House  of  Com- 
mons of  the  said  Parliament,  in  pursuance 
of  and  in  accordance  with  the  ancient  usages 
and  privileges  of  the  said  House  of  Commons, 
and  the  law  and  custom  of  Parliament,  that  the 
plaintiff  should  attend  the  said  House  of  Com- 
mons forthwith,  upon  and  to  aoswer  a  charge 
which  had  shortly  before  been  made  against  the 
plaintiff  in  the  said  House  of  Commons,  that  he 


the  said  plaintiff  had  shortly  before  the  last- 
mentioned  day,  to  wit,  on  the  24th  day  of 
January,  in  the  year  aforesaid,  committed  and 
been  guilty  of  a  breach  and  contempt  of  the 
privileges  of  the  said  House  of  Commons,  of 
which  said  order  of  the  said  House  of  Com- 
mons the  plaintiff  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  had  notice.'' 

The  rest  substantially  as  in  Plea  1. 

Plea  4. 
After  the  averment  that  Parliament  was 
sitting, 

"  That  shortly  before  the  time  when,  &c.,  to 
wit,  on  the  27th  day  of  January,  in  the  year  of 
our  Lord  1840,  it  was  ordered  by  the  said  House 
of  Commons,  in  pursuance  of  and  according  to 
the  ancient  usages  and  privileges  of  the  said 
House  of  Commons,  and  the  law  and  cuKtom  of 
Parliament,  that  the  plaintiff  should  attend  the 
said  House  of  Commons  forthwith;  of  which 
said  order  the  plaintiff  afterwards,  and  before  the 
said  time  when,  &c.,  to  wit,  on  the  day  and  year 
last  aforesaid,  had  notice." 

The  rest  substantially  as  in  Plea  1. 

Demubker  to  Plea  1. 

"  For  that  the  same  does  not  show  or  disclose 
any  sufficient  authority  to  have  been  possessed 
by  the  defendant  for  the  committing  of  the 
trespasses  in  the  declaration  mentioned,  and  io 
the  said  plea  attempted  to  be  justified ;  and  ako 
for  that  the  said  first  plea,  idthough  it  admits 
that  the  defendant  committed  the  acts  com^- 
plained  of  by  the  plaintiff,  yet  does  not  show 
that  the  defendant  was  acting  under  any  au- 
thority, process,  warrant,  or  proceeding  known 
to  or  recognised  by  the  law,  or  for  what  or  why 
the  said  plaintiff  should  or  ought  to  hare  at- 
tended the  said  House  of  Commons,  or  state  or 
show  particularly  the  nature  of  the  matters  or 
things  with  respect  to  which  the  plaintiff  was  to 
appear  and  be  examined  before  the  said  House 
of  Commons,  so  as  to  enable  the  Court  to  judge 
of  the  necessity  of  such  appearance  and  exami- 
nation, or  of  the  legality  of  said  order  for 
plaintiff's  appearance  and  examination,  or  for 
what  or  why  he  was  to  be  amenable  to  the  juris- 
diction of  the  said  House  of  Commons,  or  that 
any  act  had  been  done  or  committed  by  said 
plaintiff  to  render  it  obligatory  on  him  to  attend 
the  said  House,  or  to  enable  the  said  House  to 
exercise  any  dominion  or  control  over  him,  or  to 
confer  on  the  said  House  any  legal  power  to 
pass  the  resolution  in  the  said  first  plea  men- 
tioned ;  nor  does  the  said  plea  show  any  sufficient 
cause  why  said  plaintiff  was  not  legally  entitled  to 
conceal  and  absent  himself,  and  avoid  yielding 
obedience  to  such  order  or  resolution,  or  why, 
because  he  did  not  attend  the  said  House,  he 
would  be,  according  to  law,  liable  to  be  appre- 
hended under  any  warrant  or  authority  from  the 
said  House ;  nor  does  said  first  plea  state  or 
show  that  said  warrant  contained  any  charge 
whatever  against  said  plaintiff,  or  show  why  or 
wherefore  he  was  to  be  apprehended ;  and  also 
for  that  the  said  first  plea  is  in  other  lespeets 
uncertain  and  insufficient,  &c." 
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To  Plea  2  prisonment ;  and  no  condition  on  Irfaioh  he 

was  to  be  delivered  fh)m  cnstodj.    3.  That, 
if  the  warrant  was  in  itself  bad,  it  could 
not  be  aided  by  extrinsic  matter  appearing 
on  the  pleas.    4.  That,  even  if  it  oonld  be 
so  aided,  no  extrinsic  matter  snfflcient  to 
bear  ont  the  warrant  appeared   on  the 
present  pleas ;  for  that  the  Moose  of  Com- 
mons had  power  to  arrest  only  on  a  con- 
tempt found  and  adjudged  against  the 
partf,  and  not  upon  a  mere  charge  of 
contempt ;  nor  for  the  purpose  merely  of 
being  brought  before  the  House  to  be 
examined.    He  also  urged  as  objections 
of  a  more  formal  kind :  5.  That  the  priyi- 
lege  of  the  House  to  arrest  xmder  the 
circumstances  was  not  sufficiently  alleged 
by  stating  merely  that  the   order    was 
made  and  the  warrant  issued  '*  in  pur- 
suance of  and  according  to  the  ancient 
usages  and  priyileffes  of  the  said  House  of 
Commons  and  the  law  and  custom  of  Par- 
liament " ;  but  that  the  possession  of  such 
priTilege  ought   to   hare   been    directly 
ayerred.    And  6.  That  the  pleas  did  not 
sufficiently  aver  notice  to  the  plaintiff  of 
the  order  to  attend  the  House  of  Com- 
mons, general  words  onl^  being  used  {**  of 
which  said  order  the  plaintiff  afterwards," 
Ac,  "had  notice");  but  that,  to  place  a 
party  in  contempt,  it  should  appear  that 
notice  had  actually  been  serred  upon  him. 
The  SoUokor-Q&neral  (Sir  F.  The$iger),(a) 
for  the  defendant,  maintained,  first :  That 
the  defendant  was  protected  by  the  Order 
of  the  House,  which  was,  of  itself,  an 
answer  to  the  action.     But  he  forebore 
to  argue  this  point,  the  Court  haying,  in 
Stookdale  y.  H<vnBCMrd,{h)  given  a  contraiy 
decision,  to  which  they  had  declared  their 
adherence  in  the  case  of  the  Sheriff  of 
MidcUeeex,  (c)    But  the  present  case  differed 
from  Stoekdale  y.  Haneard,  inasmuch  as 
the  proceedings  now  called  in  question 
were  alleged  to  haye  been  taken  in  par- 
Buance  of  the  ancient  usages  and  priyl- 
leges  of  the  House.    And  he   therefore 
contended,  2.  This  was  admitted  by  the 
demurrer,  and  therefore  the  order  Was 
in  itself  a  justification,  notwithstanding 
the  judgment   in  Sioekdale  y.  Han$a/rd, 
unless   the    Court    would    say   that  the 
ancient   usages    and   privileges    in    this 
respect  could  not  legally  be    exercised. 
3.  The  powers  claimed  by  these   pleas, 
namely,  to  compel  all  persons  to  attend 
the  House  for  the  purpose  of  being  ex- 
amined, to  compel  the  attendance  of  all 
persons  chargea  with  contempts  of  the 
House,  and   to   compel   the    attendance 
of  all  persons,  wi^ont  special  cause  as- 


Like  the  demurrer  to  Flea  1,  with  the 
following  addition : 

*<  Kor  does  it  appear,  bv  the  said  second  plea, 
how  the  presence  of  the  plaintiit  in  the  said  part 
of  Her  Majesty's  palace  of  Westminster  was 
any  Jnstification  of  the  said  trespasses  charged 
in  the  declaration,  or  that  the  presence  of  the 
pUdntiff  there  conferred,  either  of  itself  or  in 
eonjonetion  with  the  said  order,  resolution,  and 
warrant,  or  either  of  them,  any  right  or  anthority 
apon  the  defendant  to  eommit  the  same. 


To  Plba  8. 

Like  the  demurrer  to  Plea  1,  omitting 
the  averment  that  the  plea  did  not  show 
the  nature  of  the  matters  and  things  with 
respect  to  which  the  plaintiff  was  to  be 
examined,  so  as  to  enable  the  Court  to 
judffe  that  the  pliuntiff  had,  in  fact,  been 
gnilty  of  any  contempt  or  breach  of  the 
privileffes  of  the  House,  and  snbstituting 
after  the  words,  "resolution,  in  the  said 
third  plea  mentioned/* 

*'and  for  that  the  said  third  plea  does  not 
describe  or  state  any  particular  contempt  <ir 
breach  of  privilege,  so  tlmt  a  coort  of  law  oeold 
pronounce  any  judgment  upon  the  legal  effect  of 
Bueh  order  or  resolution." 


To  Plsa  4. 

Like  the  demurrer  to  Plea  3,  only  sub- 
stituting— 

**  or  the  circumstances  under  which  the  said  order 
was  made,  or  show  anj  reason  or  authority  for 
making  the  same," 

and-— 

"  nor  does  the  said  last  plea  show  why  the  plain- 
tiff would  be,  according  to  law,  liable  to  be 
apprehended  under  any  warrant  or  authority 
ftioL  the  said  House  because  he  did  not  attend 
the 


November  15  and  19, 1844. 

jre%,(a)  for  the  plaintiff,  contended :  1. 
That  the  defendant,  in  pleading  to  this 
action,  was  bound  to  set  forth  the  war- 
ranted) and  to  rest  his  justification  upon 
it.  2.  That  the  warrant  pleaded  was  bad 
in  law,  because  it  stated  no  offence  com- 
mitted by  the  plaintiff,  nor  any  cause  for 
the  arrest;  no  object  for  which  he  was 
imprisoned ;  no  place  and  no  term  of  im- 

C«i)  Afterwards  Lord  Chief  Baron. 

<&)  Ob  which  point  he  cited  aole  (1)  to 
Greene  v.  JefMt,  1  Smmd^  298,  and  the 
aolkoritiee  Ikere  rsferred  te. 


(a)  Afterwards  Lord  Chelmsford,  L.G. 
(6)  9  A.  &  B.  1 ;  8  St.  Tr.  N.S.  7a». 
(c)  11  A.  &  E.  278  ;  8  St  Tr.  N.S.  1289. 
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signed  (a)  were  established  by  precedent 
and  authority,  wore  vested  in  the  House 
by  the  law  and  custom  of  Parliament,  and 
were  necessary  for  the  discharge  of  its 
functions.  4.  The  plaintitf,  having  con- 
temptuously refused  to  obey  an  order 
of  the  House  which  they  had  jurisdiction 
to  make,  was  liable  to  be  arrested  and 
brought  before  them  in  custody  under  a 
warrant  in  the  form  sanctioned  by  their 
practice,  as  tlie  warrant  in  (picstion  was 
admitted  by  the  pleadings  to  be.  6.  The 
order  being  made  and  the  warrant  issued 
in  a  matter  over  which  the  House  hoA 
jurisdiction,  this  Court  could  not  enquire 
into  the  formal  mode  of  proceeding 
adopted  by  thorn  according  to  their  own 
usage  and  practice,  the  established  rule 
being  that  the  Court  will  not  attempt  to 
review  the  practice  of  a  Court  exercising 
co-ordinate  jurisdiction.  6.  The  warrant, 
if  it  could  be  examined  into,  was  suffi- 
ciently certain,  according  to  the  tests 
which  have  been  applied  to  warrants  issued 
by  the  superior  courts,  and  even  by  jus- 
tices of  the  peace.  7.  On  the  question  ol" 
notice,  if  the  plaintiff  meant  to  allege  an 
actual  defect  of  notice,  he  might  have 
taken  an  issue  of  fact :  as  to  the  sufficiency 
of  the  present  allegation  in  point  of  law 
(the  objection  not  being  taKon  as  a  special 
ground  of  demurrer),  he  cited  the  Dean 
atid  Chapter  of  Windsor  v.  6r over,  (2>)"  and 
note  (13)  to  that  case. 

On  the  question  whether  or  not  the 
warrant,  if  the  proceedings  were  other- 
wise invalid,  would  protect  the  officer,  the 
Solicitor-General  declined  to  offer  any 
argument,  deeming  it  most  fit  to  rest  the 
case  upon  the  authority  of  the  House  and 
the  general  validity  of  its  proceedings. 

Kelly  was  heard  in  reply. 

The  reasons  urged,  and  the  authorities 
cited  (in  addition  to  those  above  referred 
to)  on  the  several  points  of  the  case, 
appear  sutliciently  in  the  judgments  of 
the  Court,  and  in  the  report  of  the  subse- 
quent arguments  and  judgment  in  the 
Court  of  Error.  Cur,  adv,  vtdt. 

May  16,  1846. 

WiOHTMAN,  J. :  I  am  of  Opinion  that  the 

plaintiff  is  entitled  to  judgment  upon  the 

demurrer  to  the  pleas ;  and  I  come  to  this 

conclusion  for  reasons  which  involve  no 

(a)  As  to  the  power  of  the  House  of  Com- 
mons to  enforce  attendance  without  previous 
summons,  and  by  merely  sending  the  Scijeant- 
at-Arms,  without  written  warrant,  to  fetch  the 
party,  the  Solicitor-General  cited  the  cases  of 
Bainebrtgg,  I  Hats.  Prec.  92  (ed.  1818) ; 
NortoHt  ih.i  Coke*8  Servant,  I  Hats.  113; 
Bruertm,  ib.  178;  Giffoid  and  Crooke,  ib. 
196  ;  Pemberton,  ib.  208. 

(6)  9  Saiuid.,  802, 805a,  6th  ed. 


question  as  to  the  privileges  of  the  House 
of  Commons,  but  depend  entirely  upon  the 
form   of  the  warrant,   and  the   mode   in 
I  which  it  is  pleaded  as  a  justification. 

The  declaration  charges  the  defendant 
I  with  seizing  the  plaintiff,  and  compelling 
,  him   to   go   along  a   passage   to   a  room, 
and  afterwards  along  another  passage  to 
\  another  room,  and  there  imprisoning  the 
I  plaintifl' ;  and  then  compelling  him  to  re- 
turn to  the  first-mentioned  room,  and  there 
still  keeping  him  in  prison. 
I      To  thifi  prima  facie  trespass  the  defen- 
I  dant  pleads  four  pleas,  each  setting  up  in 
substAnce  the  same  justification  ;  that  the 
House  of  Commons,  in  order  to  compel 
I  the  attendance  of  the  plain tifl^  before  them, 
'  made  an  order  that  the  plaintiff  should  be 
'  sent  for  and  brought  before  them  in  cus- 
I  tody  of  the  Serjeant-at-Arms,  and  that  the 
I  Speaker  should  issue  his  warrant  accord- 
ingly; that  the  Speaker  did,  in  pursuance 
of  such  order,  and  according  to  the  usages 
i  and  privileges  of  the  House  of  Commons, 
1  in  order  that  the  plaintiff  might  be  brought 
i  in  custody  before  the  House,  by  his  war- 
rant, reciting  that  the  House  had  ordered 
that  the  plaintiff  should  be  sent  for  in  the 
custody  of  the  Serjeant-at-Arms,  require 
and  authorize  the  defendant  (being  Ser- 
jeant-at-Arms) to  take   into  custody    the 
body  of  the  plaintiff;  and  that  by  virtue 
of  this  warrant  the  defendant  did  arrest 
the  plaintiff,  and  did,  in  order  to  bring 
him  before  the  House  in  obedience  to  the 
warrant,  force  the  plaintiff  io  go  along 
the  passages  and  into  the  said  rooms,  and 
imprison  him  there,  as  mentioned  in  the 
declaration. 

To  these  pleas  there  is  a  demurrer, 
stating,  amongst  several  other  causes,  that 
the  warrant  does  not  show  why  or  where- 
fore the  plaintiff  was  to  be  apprehended. 

It  is  to  be  observed  that  the  defendant 
justifies  under  the  warrant  of  the  Speaker, 
and  under  nothing  else.  He  does  not 
justify  under  the  order  of  the  House,  nor 
under  the  order  and  the  warrant  taken 
together,  but  under  the  warrant  solely; 
what  he  did,  he  says,  was  in  execution  of, 
and  in  obedience  to  the  said  warrant. 

Admitting,  then,  the  privileges  of  the 
House  and  the  validity  of  their  order  to 
the  fullest  extent,  will  the  warrant,  as 
stated  in  the  plea,  justify  the  defendant  in 
doing  that  which,  upon  the  face  of  the 
plea,  he  admits  he  did  P 

The  warrant,  reciting  an  order  of  the 
House  that  the  plaintiff  should  be  brought 
before  them  in  the  custody  of  the  Serjeant- 
at-Arms,  directs  the  defendant  to  take  the 
plaintiff  into  custody ;  and  there  it  stope. 
It  does  not  direct  the  defendant  to  bring 
him  before  the  House,  or  to  take  him  into 
custody  in  porsnanoe  of  the  order,  or  that 
he  may  be  dealt  with:  aooording  to  the 
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order ;  bnt  simply  directs  the  defendant  i 
to  take  the  plaintiff  into  custody.  It  has  , 
no  conclusion  stating  why  he  is  to  be 
taken  into  custody,  nor  what  is  to  be  done  , 
with  him  when  taken,  nor  how  long  he  is  , 
to  be  kept.  *  j 

Under  this  warrant  the  defendant  justi-  i 
fies  not  only  the  taking  of  the  plaintiff  { 
into  custody,  bat  the  taking  him  first  to  i 
one  place  and  then  to  another  place,  and  \ 
keeping  him  there  in  order  to  take  him  i 
before  the  House  of  CommoDS,  which  he 
was  not  directed  to  do  by  the  warrant. 

The  plea  states  the  order  of  the  House 
to  have  been  made  according  to  the  usage 
and  privilege  of  Parliament,  and  that  the 
Speaker  was,  according  to  sach  usage  and 
privilege,  directed  to  issue  his  warrant 
accordiDgly;  and  that  the  Speaker  did, 
according  to  such  usage  and  privilege,  in 
order  that  the  plaintiff  might  be  brought 
before  the  House,  direct  by  his  warrant 
that  the  defendant  should  take  him  into 
custody  ;  but  the  plea  does  not  state  that, 
by  usage  or  privilege,  a  warrant  to  take 
the  plaintiff  into  custody  merely,  was  a 
warrant  not  only  to  take  him  into  custody, 
but  to  bring  him  before  the  House,  and 
to  do  all  that  was  necessary  for  that  pur- 
pose. 

Was  the  defendant,  then,  at  liberty  to 
do  more  than  he  was  expressly  directed 
by  the  warrant  to  do,  because  he  would 
see,  by  the  recital  of  the  order,  that  it 
required  more  to  be  done  to  fulfil  it  than 
was  authorised  or  required  by  the  warrant 
itself?  Or  is  the  warrant  to  be  construed 
as  directing  the  defendant  not  merely  to 
take  the  plaintiff  into  ousted v,  but  to 
bring  him  oefore  the  House,  and  to  do  all 
that  might  be  necessary  for  that  purpose  P 
The  terms  of  the  warrant  are  precise  as 
to  the  duty  of  the  defendant ;  and  inde- 
pendently of  some  usage  or  privilege  the 
existence  of  which  is  not  shown,  there  is 
no  authoritv  of  which  I  am  aware  to  war- 
rant the  adidition,  by  implication  or  in- 
tendment, of  a  much  greater  power  of 
disposing  of  the  person  of  the  plaintiff 
than  is  contained  in  the  directions  given 
in  unambiguous  terms  to  the  defendant. 

Several  cases  were  cited,  in  which  war- 
rants of  the  Speaker,  in  pursuuice  of 
orders  of  the  House  of  Commons,  were 
set  out  at  length ;  and  in  all  of  them  the 
warrants  were  in  terms  fulfilling  the 
orders  of  the  House. 

In  Bwrdett  v.  AhhoU,(a)  the  warrant 
of  the  Speaker  recited  the  order  of  the 
House  tnat  Sir  Francis  Burdett  should 
be  committed  to  the  Tower  of  London, 
and  required  the  Serjeant-at-Arms 
"to  take  into  his  custody  the  body  of 
the  said  Sir  Francis  Bwrdett,  and  forth- 

(a)  U£astl. 


with  deliver  him  into  the  custody  of  the 
Lieutenant  of  the  Tower  of  London." 
These  latter  words  would  have  been  quite 
superfluous,  if  a  direction  and  authority 
to  the  Serjeant-at-Arms  to  take  Sir  Francis 
into  custody,  without  more,  would  have 
warranted  his  not  only  taking  him  into 
custody  but  carrying  him  to  the  Tower  of 
London. 

In  the  case  of  the  Sheriff  of  MiddXese»X<') 
which  arose  out  of  that  of  Stockdale  v.  ifo^^- 
sa/rd,  the  warrant  of  the  Speaker,  after  re- 
citing the  order  of  the  House,  required 
the  Serjeant-at-Arms  to  take  the  two 
sheriffs  into  his  custody,  and  to  keep  them 
during  the  pleasure  of  the  House. 

In  both  these  cases,  as  well  as  in  all 
others  of  which  I  am  aware,  the  warrant 
of  the  Speaker  gave  to  the  Serjeant-at- 
Arms  express  authority  to  do  all  that  he 
did  in  obedience  to  it. 

The  case  of  Go/,  (6)  was  cited  for  the 
defendant  to  show  that  the  express  autho- 
rity given  by  the  warrant  might  be  ex- 
tended by  the  recital  of  the  order;  but 
that  case  is  very  distinguishable  from  the 
present.  That  was  a  commitment  to  the 
ffaoler  to  keep  the  prisoner  until  he  should 
be  dischargea  by  due  course  of  law  ;  and 
it  was  objected,  that  as  the  commitment 
was  not  for  a  crime,  some  period  for  which 
he  was  to  be  detained  should  have  been 
stated.  The  commitment  recited  an  ad- 
judication that  he  should  be  committed 
until  he  had  rendered  an  account ;  and  it 
was  held  that,  coupling  the  conclusion  of 
the  warrant  with  tne  recital,  the  time  for 
which  he  was  to  be  kept  sufficiently  ap- 
peared, and  the  conclusion  until  discharged 
by  due  course  of  law,  was  explained  by  the 
recital. 

It  is,  besides,  to  be  observed  that  the 
express  terms  of  the  warrant  in  that  case 
authorized  the  gaoler  to  do  all  that  he 
actually  did,  namely,  to  keep  the  prisoner 
in  his  custody  ;  but  here  the  express  terms 
of  the  warrant  do  not  authorize  the  de- 
fendant to  take  the  plaintiff  before  the 
House  or  to  any  particular  place  ;  and  it  is 
proposed  to  use  the  recital,  not  to  explain, 
but  to  give  additional  authority  to  the  de- 
fendant beyond  that  which  is  given  in  ex- 
press and  definite  terms. 

It  was  also  contended  for  the  defendant, 
that  any  defects  in  the  warrant  were  sup- 
plied by  the  averment  in  the  plea,  that 
the  warrant  was  made  *'  in  pursuance  of, 
and  according  to  the  usages  and  privileges 
of  the  House  of  Commons."  This  may  be 
so,  and  the  warrant,  as  far  as  it  goes,  may 
be  in  accordance  with  the  usages  and 
privileges  of  the  House  of  Commons ;  but 
the  averment  does  not  include  that  which 

(o)  11  A.  &E.278. 
(6)  8  M.  ^  S.  208. 
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the  defendant  did  beyond  the  authority 
given  by  the  warrant,  and  will  not  remove 
the  objection  taken  to  the  justification. 

It  is  quite  unnecessary  to  consider  whe- 
ther the  defendant  could  or  could  not  have 
justified  under  the  order  and  the  warrant 
together,   by   the    introduction   of    other 
averments  in  his  pleas ;  for  he  has  justified 
under  the  warrant  only.     Whether  it  was  ' 
by  mistake  or  intentionally  that  the  war- 
rant was  drawn  in  the  form  in  which  it  is, 
it  is   not  now  very   material  to  inquire. 
The  form  is  unusual,  and,  as  it  seems  to 
me,  imperfect;  and  without  at  all  ques-  ' 
tioning  the   privileges  of  the  House  of 
Commons,  I  am  of  opinion  that  the  war-  | 
rant  will  not  support   the  justification:  | 
and  though  the  objection  upon  which  1 
form   my  opinion    may   perhaps    appear 
technical  and  formal,  it  is  in  reality  very  , 
important,  as  it  is  founded  upon  the  prin- 
ciple, that  an  authority  giving  the  right 
to  seize  or  restrain  the  person  of  another, 
must  be  strictly  pursued,  and  any  defects 
in  the  express  authority  given  to  a  mini-  ; 
sterial  officer  to  arrest,  cannot,  when  the 
terms  are  otherwise  clear  and  precise,  be 
supplied  by  intendment.  I  therefore  think  ' 
that  the  plaintifi*  is  entitled  to  the  judg- 
ment. 

Coleridge,   J. :    It  is  unnecessary   for  | 
me,   alter    the  judgment  of  my    brother 
Wighima/n,  to  repeat  the  statement  of  the 
record. 

It  appears  to  me  that  the  ouestions 
which  arise  on  this  demurrer  are  nve :  Ist, 
Is  the  warrant  stated  in  the  pleas  sufficient,  ' 
if  examined  on  ordinary  principles,  and 
without  reference  to  its  having  been  or- 
dered by  the  Speaker  in  obedience  to  the 
order  of  the  House  of  Commons  P  2ndly, 
If  not,  does  that  circumstance  vary  the 
principle  on  which  it  is  to  be  tried,  so  as 
to  make  it  sufficient  P  3rdly,  If  not,  are  its 
defects  such  as  prevent  it  from  being  a 
justification  to  the  defendant,  an  officer  of 
the  House,  bound,  it  may  be  said,  to  obey 
it  P  4thly,  If  so,  may  this  be  helped  by 
the  facts  stated  in  the  pleae,  showing 
under  what  circumstances  the  warrant 
issued  P  5th]y,  If  so,  are  those  facts,  as 
stated  in  any  one  of  the  pleas,  sufficient 
for  the  purpose. 

The  statement  of  the  warrant,  which  is 
the  same  in  all  the  pleas,  is  this ;  that, 
aft^r  reciting  that  the  said  House  of 
Commons  had  that  day  ordered  that  the 
plaintiff  should  be  sent  for  in  the  custody 
of  the  Berjeant-at-Arms  attending  the 
said  House,  it  did  require  and  authorise 
the  Serjeant-at-Arms  then  attending  the 
said  House  of  Commons  to  take  into 
custody  the  body  of  the  said  plaintiff. 
The  warrant,  therefore,  discloses  that  the 
Speaker  issued,  in  parsoanoe  of  the  order 
of  the  House  to  send  for  the  plaintiff  in 


custody,  a  command  to  the  defendant  to 
take  him  into  custody  ;  but  it  does  not 
disclose  that  the  party  was  charged  with 
any  offence,  or  had  been  convicted  of  any  ; 
still  less  does  it  show  the  nature  of  the 
offence ;  neither  does  it  expressly  direct 
the  Serjeant-at-Arms  where  to  take  the 
body  of  the  plaintiff,  or  how  long  to 
detain  it.  If  for  the  House  of  Commons 
in  this  warrant,  you  substitute  any  other 
authority  known  to  the  constitution,  it  is 
quite  clear  that  this  warrant  would  be  bad. 
The  party  sought  to  be  arrested  under  it 
might  have  lawfully  resisted,  or  if  arrest- 
ed, would  be  discharged  upon  the  return 
of  such  warrant  to  a  writ  of  Habeas 
Corpus. 

It  would  be  a  waste  of  time  to  enlarge 
upon  this  point,  and  I  will  only  refer  to 
,  the  Petition  of  Right,  in  3  Cha.  1,  sec. 
5  &  10;  Lord  Cokes  Commentary  on 
Magna  Charta,  cap.  29,  2  Inst.  52  and  53 ; 
and  Lord  Hale's  Pleas  of  the  Crown,  vol.  2, 

Eages  122  and  123.     This  last  the  rather, 
ecause,  although  he  is  inclined  in  some 
measure  to  qualify  the  strong  langua^  of 
Lord  Coke,  yet  the  utmost  latitude  which 
'  he  will  allow  is, 

"  that  there  must  be  a  tolerable  certainty  m  the 
body  of  the  warrant  for  what  it  is,  as  for  felony 
generally,  though   the  particular  is  best  to  be 

I      But  secondly,  as  this  warrant  issues  by 

the  authority  of  the  House  of  Commons, 

I  it  may  be  answered ;  first,  that  as  to  the 

I  cause  of  arrest  it  is  sufficiently  stated,  for 

the  order  is  stated,  and  the  order  of  the 

I  House  is  sufficient  cause :  secondly,  that  if 

I  that  were  not  so,  still  the  warrants  of  the 

'  House  are  not  to  be  dealt  with  as  the 

warrants  of  ordinary  magistrates,  and  that 

,  the  form  here  adopted  is  sufficient :  thirdly, 

I  that  the  plea   avers   and    the  demurrer 

admits  this  warrant  to  be  issued  in  the 

form  authorized  by  the  law  and  usage  of 

Parliament ;  which  must  conclude  against 

all  objections. 

The  first  of  these  answers,  which  how- 
ever applies  only  to  the  omission  of  a 
statement  of  the  cause  of  arrest,  is  founded 
on  the  supposed  authority  of  the  House, 
and*  invokes  this  proposition,  that  the 
House  may  order  its  officer  to  arrest  any 
man  and  bring  him  in  custody  before 
them  at  its  mere  will  and  pleasure,  with- 
out any  previous  summons,  without  charge 
of  offence  or  adjudication  of  guiH,  without 
any  purpose  to  be  answered ;  in  a  word, 
without  any  cause  but  their  mere  will  and 
pleasure. 

If  this  proposition  be  true,  tihe  cause 
of  arrest  is  undoubtedly  stated ;  and  that 
objection  to  the  form  of  the  warrant  fails. 
But  is  the  proposition  trueP  It  is,  I 
believe,  the  first  time  that  it  ever  was 
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asserted ;  and  as  it  distinotly  places  the 
personal  liberty  of  every  commoner  in  the 
land  within  the  irresponsible  power  of  the 
House,  as  it  asserts  that,  whether  charged 
or  uncharged,  guilty  or  innocent,  con- 
temptuous uid  disobedient,  or  submissive 
and  obedient,  tho  House  may  imprison 
any  one  of  us,  it  surely  should  have  been 
shown,  by  those  who  maintain  it,  on  what 
foundation  it  rests,  what  authority  can  be 
cited  for  it,  whether  it  has  been  uniformly 
claimed,  or  whether  it  follows  as  a 
necessary  consequence  from  the  great 
duties  which  the  House  has  to  perform, 
or  the  generally  acknowledged  powers  with 
which  it  is  armed  by  the  constitution. 
Nothing  of  this  kind  was  attempted  in 
this  argument.  It  was  not  necessary  for 
the  learned  argument  in  StocJcdale  v. 
Hansard,  neither  does  it  follow  ^om  any- 
thing there  maintained,  that  the  Commons 
are,  in  the  words  of  Lord  Ooke,  the  general 
inquisitors  of  the  realm.  I  fully  admit 
that  it  would  be  difficult  to  define  any 
limits  by  which  the  subject-matters  of 
their  inquiry  can  be  bounded.  It  is  un- 
necessary to  attempt  to  do  so  now.  I 
would  be  content  to  state  that  they  may 
inquire  into  evwy thing  which  it  concerns 
the  public  weal  for  them  to  know ;  and 
they  themselves,  I  think,  are  entrusted 
with  determining  what  falls  within  that 
category.  Co-extensive  with  the  juris- 
diction to  inquire,  must  be  their  authority 
to  call  for  the  attendance  of  witnesses, 
and  to  enforce  it  by  arrest,  where  dis- 
obedience makes  that  necessary,  and 
where  attendance  is  required  or  refused. 
In  either  stage  of  summons  or  arrest  there 
need  be  no  specific  disclosure  of  the  sub- 
ject-matter of  inquiry,  because  that  might 
often  defeat  the  purpose  of  the  examina- 
tion. 

An  this,  however,  which  I  not  merely 
admit  but  maintain,  falls  immensely  short 
of  the  proposition  now  in  hand :  it  is  to  be 
observed  that  the  pleas  themselves,  so  far 
from  resting  on  tnis,  contain  a  full  state- 
ment of  the  circumstances  showing  that  in 
the  particular  instance  the  Commons  were 
folly  justified  in  requiring  the  warrant  to 
be  issued.  Had  the  Solicitor -Oeneral  con- 
ceived that  there  was,  by  the  constitution 
of  Parliament,  such  an  authority  as  is  now 
contended  for,  it  is  inconceivable  that  a 
much  shorter  and  more  proveable  plea 
would  not  have  been  pat  on  the  file :  the 
mere  issuing  of  this  warrant  by  order  of 
the  House  would  have  sufficed.  In  truth, 
common  learning  and  the  constitution, 
common  justice  and  common  sense,  equally 
revolt  against  it.  If  such  a  limitation  on 
the  birtnright  of  Englishmen  existed,  so 
important  and  so  remarkable  in  its  cause 
and  consequences,  it  must  have  been  stated 
though  it  would  have  been  recorded  with 


regret,  I  think,  and  something  like  shame, 
in  some  one  of  the  many  definitions  of  our 
most  valuable  right,  the  rights  of  per- 
sonal liberty,  with  which  our  text-writers 
abound. 

I  pass  on  to  the  second  answer :  that, 
with  regard  to  the  transcendant  powers  of 
the  House  and  its  identity  with  the  people 
at  large,  and  out  of  respect  to  its  great 
dignity,  the  warrants  which  it  issues  are 
not  to  be  dealt  with  as  those  which  pro- 
ceed from  tribunals  co-ordinate  with  our- 
selves or  inferior.  I  cannot  admit  that 
the  degree  of  strictness  in  which  formal 
accuracy  is  to  be  required  in  warrants  has 
been  measured,  or  ought  to  be,  by  the 
dignity  of  the  Courts  from  which  they 
issue.  Sxperience  has  shown  that  the 
liberty  of  tne  subject,  with  which  we  are 
entrusted,  is  involved  in  the  accuracy  in 
point  of  form  of  legal  proceedings;  for 
that  reason  accuracy  is  required ;  and  in 
that  view  of  it,  it  is  no  paradox  to  say  that 
form  becomes  substance.  The  more 
powerful  therefore  the  source,  the  higher 
in  point  of  rank,  the  more  strictness  ought 
we  to  show,  the  more  accuracy  may 
reasonably  be  required.  From  the  wide 
extent  of  jurisdiction,  indeed,  in  the  one 
case,  and  its  narrowness  in  the  other,  a 
different  rule  of  intendment  exists ;  but 
with  this  qualification,  the  rule  is  as  I  have 
stated:  and  as  it  is  no  breach  of  respect 
to  suppose  that  the  highest  functionary  of 
the  most  exalted  Court  may  imprudently 
err  in  point  of  form,  however  honest  his 
intention ;  and  as  the  most  mischievous 
results  mi^ht  flow  to  the  individual  or  to 
posterity  if  the  inaccuracy  were  allowed 
to  pass  into  a  precedent,  the  more  mis- 
chievous in  proportion  to  the  greater  power 
of  the  Court,  it  is  no  breach  of  respect,  but 
a  bounden  duty,  respectfully  to  set  such 
erroneous  proceedings  aside. 

But  it  is  trifling  with  language  to  speak 
of  the  present  warrant  as  defective  in  form 
only.  If  the  House  cannot  arrest  of  its 
own  mere  pleasure  and  without  cause,  to 
omit  to  state  any  cause  and  to  relv  on  its 
mere  pleasure,  is  to  proceed  with  one 
essential  of  the  jurisdiction  absent.  If  the 
only  objection  to  tho  warrant  had  been 
that  it  omitted  to  state  expressly  for  what 
time  the  plaintiff  was  to  be  in  custody,  in 
whose  custody  to  be  kept,  or  where  to  be 
carried  by  the  Serjeant,  I  think  it  might 
have  been  answered  that  all  this  might  be 
collected  with  reasonable  certainty  enough 
from  the  recitals,  at  least  sufficiently  so 
for  the  purpose  of  protecting  the  officer  in 
his  obeoience.  But  there  is  nothing  from 
which  the  cause  for  issuing  the  warrant 
can  in  the  remotest  degree  be  gathered. 

Lastly,  it  is  said,  that  from  the  language 
of  the  pleas,  we  are  bound  to  take  it  that 
the  form  of  the  warrant  is  according  to 
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words  **  in  that  behalf  duly  made;**  but  it 
is  now  settled  law  that  the  word  **  duly  ** 
will  not  supply  the  place  of  the  specific 
allegation  of  any  matter  requisite  to  the 
validity  of  the  act.  If  it  were  requisite 
that  this  warrant  should  be  under  the  seal 
of  the  Speaker,  to  allege  it  **  duly  made** 
would  not  cure  the  want  of  averment  that 
it  Wiis  under  his  seal,  (Everard  v.  PaMi- 
8(m,(a)  is  an  authority  for  this,  in  the  Ex- 
chequer Chamber);  a  fortiori,  it  will  not 
cure  the  want  of  averment  that  it  was 
made  according  to  form,  and  with  all  that 
precedent  required  by  the  usage  of  the 
House  and  the  law  of  Parliament.  It  was 
said,  we  must  presume  the  writ  to  be  in 
form  according  to  the  usage  of  the  House ; 
but  if  upon  that  its  validity  will  depend, 
and  that  would  have  been  a  traversable 
fact,  how  upon  demuiTer  can  we  presume 
it?  We  might  thereby  bar  a  plain tifiV 
when  he  might  be  in  a  condition  to  dispute 
the  fact,  upon  a  false  assumption.  Surely 
this  would  not  be  equal  justice.  1  conclude 
therefore,  thirdly,  that  the  warrant  as  it 
appears  on  these  pleas,  is  defective. 

But  it  may  reasonably  be  contended, 
that  as  the  officer  is  bound  to  execute  the 
Speaker's  warrant  generally  speaking, 
and  cannot  be  expected  or  required  to 
scan  its  defects,  it  is  not  every  fault  in  the 
warrant  that  ought  to  deprive  him  of  pro- 
tection for  obedience  to  it.  I  think  the 
law  warrants  the  argument  thus  stated, 
and  common  sense  and  justice  entirely 
sanction  it;  but  it  was  also  carried  in  the 
defendant's  points,  and  by  the  SoUciior- 
General  in  the  argument,  to  an  extreme 
which  one  heats  or  reads  with  regret,  and 
which  ought  never  to  be  heard  in  a  Court 
of  Justice  without  provoking  a  direct 
denial. 

The  defendant's  first  point  states,  that  he 
beiug  an  officer  of  the  House  is  protected 
by  an  order  of  the  House  directing  him  to 
do  to  the  plaintiS*  the  identical  act  com- 
plained of ;  that  such  an  order  is  of  itself, 
and  without  more,  an  answer  to  the  action. 
In  the  argument,  this  point,  though  staled 
to  be  unnecessary  for  the  defence,  was  in- 
sisted on.  No  exception  was  admitted  to 
the  truth,  no  limit  imposed  on  the  gen- 
erality, of  the  proposition.  What  the 
quality  of  the  act  commanded  may  be,  is 
not  to  be  inquired  into.  It  is  enough  that 
the  House  has  ordered  it;  and  as  the 
House  is  irresponsible,  so  must  its  officer  be. 
I  do  not  wish  to  misrepresent  the  language 
used,  but  I  think  I  am  bound  so  to  un- 
derstand it  as  i-esting  the  defence  of  the 
officer  not  on  the  quality  of  the  thing 
commanded,  but  on  the  unlimited  extent 
of  the  authoritv  from  which  the  com- 
mand prooeedea.      If  this  were  not  so. 


the  ancient  usages  and  privileges  of  the 
House,  the  law  and  custom  of  Parliament.  | 

If  the  result  of  the  language  of  the  re- 
cord is  that  the  plaintiff  has  admitted  this, 
then  I  also  distinctly  admit  that  he  is 
answered  as  against  him.  The  law  of 
Parliament  must  be  taken  to  be  as  ad- 
mitted; and  whenever  a  Court  of  Law  | 
finds  the  law  of  Parliament  applicable  to 
the  case  before  it,  it  is  as  much  bound  to  \ 
govern  its  decision  by  it,  as  in  another  l 
case,  by  the  common  or  statute  law  of  the  | 
realm.  The  law  of  Parliament  is  parcel 
of  the  law  of  England,  of  the  same 
authority  as  any  other  parcel.  This, 
therefore  is  merely  a  question  of  con- 
struction ;  and  the  first  plea  states  an 
order  of  the  House,  in  pursuance  of  and 
according  to  its  ancient  usages  and  privi- 
leges, and  the  law  and  custom  of  parlia- 
ment, *'  as  follows  ;  that  is  to  say,  that  the 
Elaintiff  should  be  sent  for  and  brought 
efore  the  said  House  in  the  custody  of  the 
Serjeant;'*  and  "that  the  Speaker  should 
issue  his  warrant  accordingly.'*  There 
can  be  no  doubt  that  those  last  words  im- 
port merely  that  the  Speaker  should  issue 
the  warrant  in  such  legal  and  accustomed 
form  as  will  legally  eftectuate  the  order  of 
the  House ;  but  nothing  can  be  collected 
from  them  as  to  what  is  the  legal  and 
accustomed  foi*m.  They  will  not  give 
validity  to  the  warrant,  in  any  but  the 
legal  and  accustomed  form.  The  plea 
proceeds : 

**  Whereipou  the  lii^ht  Houourahle  Charles 
Shaw  Lcfevre,  then  being  the  Speaker  of  the 
House  of  Coiumous,in  pursuance  of  theoider  and 
resolutions,  and  in  pursuance  of  and  according 
to  the  ancient  usages  and  privileges  of  the  House 
of  Commons,  and  the  law  and  custom  of  Parlia- 
ment, afterwards,  and  before,  &c.,  in  order  that 
the  plainuff  might  be  brought  in  custody  of  the 
Serjeant-at-Arms  of  the  said  House,  before  it, 
according  to  the  order  and  resolution  last  men- 
tioned, for  the  purposes  aforesaid,  by  his  warrant 
in  that  behalf  duly  made,  after  reciting  therein 
that  the  House  had  that  day  ordered  that  the 
plaiutifT  should  be  sent  for  in  the  custody  of  the 
Serjeant-at  Arms  attending  the  said  House,  did 
require  and  authorize  the  Serjeant-at-Arms  then 
attending  the  said  House  to  take  into  custody 
the  body  of  the  plaintiflf." 

It  is  a  maxim  in  the  custom  of  pleading, 
that  everything  shall  be  taken  most 
strongly  against  the  pleader ;  but  I  prefer 
to  consider  this  language  without  any 
such  unfavourable  bearing.  It  appears  to 
me  clear  that,  considered  candidly  and  by 
the  light  of  common  sense,  all  that  is  said 
of  the  usages  of  the  House  and  the  law  of 
Parliament  relates  to  the  jurisdiction  of 
the  Speaker,  and  his  act  in  issuing  the 
warrant  to  effectuate  the  resolution  of  the 
House.  AH  that  relates  to  the  qualities 
of  the  warrant  itself  is  summed  up  in  the 


(a)  6  Xaun.  626. 
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It^gQAge  most  alarming  has  beeh  wantonly 
or  carelessly  used  by  those  whom  I  with 
reason  respect  too  much  to  believe  them 
capable  of  being  wantun  or  careless  in  any 
matter,  least  of  all  in  such  a  matter  as  this. 
Bat  so  understood,  I  will  venture  to  say 
that  the  proposition  is  not  onl]^  untenable 
but  monstrous.  Extreme  as  it  is,  it  might 
not  unreasonably  be  met  with  extreme 
suppositious.  A  proposition  universally 
affirmative,  cannot  oe  true  if  the  negative  of 
it  be  true  in  any  one  particulai* ;  and  it  is 
no  answer  to  say,  that  an  abuse  of  such 
extreme  power  in  our  representative  body 
cannot  be  respectfully  or  even  detjently 
presumed.  I  will  presume  nothing.  We 
ought  to  have,  I  admit,  the  fullest  con* 
fidence  in  the  humanity,  the  justice,  or  the 
integrity  of  the  House.  It  is  entitled  to 
our  most  sincere  veneration ;  but  we,  inde- 
pendent  of  any  such  qualities  in  those  who 
are  in  authority,  have  a  right  to  con- 
sider our  liberties  as  resting  on  laws;  as 
things  not  precarious,  but  which  we  hold 
by  right  and  charter.  When  Lord  Camden 
delivered  his  memorable  judgment  in 
SnUck  V.  OairrvnaUm  (best  reported  in  the 
State  Trials,  under  the  title  of  the  Case  of 
Seizure  of  Papers),  he  thought  it  a 
legitimate  mode  of  proving  the  illegality 
of  the  warrant  to  show  the  consequences 
of  its  being  legal  on  the  security  of 
private  papers  and  confidences  of  every 
Englishman;  how  it  placed  at  the  dis- 
cretion of  the  Crown  the  secret  papers, 
the  cabinet  and  bureau,  of  every  English- 
man in  the  land,  however  innocent.  If 
time  allowed  and  I  was  so  disposed,  how 
much  more  strong  a  picture,  without  the 
slightest  exaggeration  of  a  feature,  might 
be  drawn  of  the  state  in  which  we  should 
live  by  law,  as  to  the  security  of  property, 
liberty  of  person,  safety  of  character,  or 
life  itself,  if  the  propositions  contended 
for  on  the  part  of  the  defendant  were 
TesAly  sanctioned  bv  that  law  P  But  it  is 
needless,  and  I  gladly  forbear.  It  is 
enough  to  say  that  the  law  is  supreme  over 
the  House  of  Commons,  and  over  the 
Crown  itself.  If  the  limits  of  the  law  be 
passed  by  either,  for  most  satisfactory 
reasons,  uiey  are  indeed  themselves  irre- 
sponsible, but  the  law  will  require  a  strict 
account  of  the  acts  of  all  persons  and  their 
agents ;  and  tiiose,  according  to  the  nature 
of  the  illegality,  will  be  answerable  civilly 
or  criminally. 

The  question  however  recurs,  whether 
the  defects  in  this  warrant  are  of  such  a 
nature  thai  it  is  not  a  proiiection  to  the 
officer ;  and  this  must  be  considered  as  at 
common  law.  The  same  great  judgment 
to  which  I  just  referred,  in  showing  that 
the  defendants  in  that  case  were  not 
within  the  statutable  protection  of  the 
IMth  of  €^^.  II.,  fumisheB  abundant  argu- 


ment to  prove  the  same  as  regards  the 
defendant.  I  forbear  to  enlarge  on  this, 
however;  for  the  defence  very  properly 
was  not  at  all  rested  on  it,  and  I  mention 
it  only  that  it  may  not  be  supposed  to  have 
escaped  consideration.  At  common  law  I 
take  the  test  to  be,  whether  the  defect  in 
the  warrant  goes  to  the  jurisdiction  of  the 
authority  issuing  it.  If  the  magistrate 
have  no  jurisdiction,  or  if  a  want  of  juris- 
diction appears  on  the  face  of  the  warrant, 
the  officer  was  not  bound  to  obey,  and  is 
answerable. 

I  find  the  law  thus  stated  and  illustrated 
by  Chief  Justice  iVilles.ia)  in  deliveiing  the 
judgment  of  the  Court  in  Moore  v.  James 
and  Others : — 

'*  It  has  always  been  holden  that  a  constable 
may  justify  under  a  justice's  warrant,  in  a 
matter  wherein  the  Justice  had  a  jurisdiction, 
though  the  warrant  be  never  so  faulty ;  but  if  a 
justice  of  the  peace  make  a  warrant  to  a 
constable  to  arrest  a  man  in  an  action  for  debt, 
such  warrant  will  not  justify  the  constable, 
because  he  was  not  obliged  to  obey  it,  and  must 
take  notice  at  his  peril  that  it  was  in  a  matter 
concerning  which  the  justice  had  no  jurisdic- 
tion." 

The  expression 

•*  though  the  warrant  be  never  so  fiiulty,** 

is  too  strong  and  general  to  be  quite 
accurate.  A  justice  of  the  peace  has  juris- 
diction to  cause  the  apprehension  of  a 
party  charged  on  oath  with  the  commission 
of  misdemeanor ;  but  if  the  Christian 
name  of  the  party  be  left  in  blank,  and  no 
reason  stated  for  the  omission,  but  only 
an  imperfect  description  of  the  individual, 

as  ** JET.,  son  of  George  H.,**  it  has 

been  decided  by  all  the  Judges  that  resist- 
ance would  be  lawful,  and  killing  the 
constable  not  murder ;  Rex  v.  Hood.(b) 

Now  it  cannot  be  contended  that  the 
constable  was  boxmd  to  execute  what  the 
party  might  lawfully  resist  even  to  death. 
The  ground  on  which  the  constable's  justi- 
fication can  alone  be  put,  the  act  itself 
being  prima  fa>cie  illegal,  is,  that  an 
authority  commanded  him,  and  therefore 
made  it  his  duty  to  do  it.  I  have  examined 
manv  parts  of  Lord  Coke  and  Lord  Hale 
on  this  point,  but  it  is  not  very  easy  to 
extract  a  certain  rule  from  them,  nor  to 
reconcile  them  with  each  other.  The  law, 
both  with  regard  to  the  form  of  the 
warrants,  and  the  authority  of  the  magis- 
trates to  issue  them,  was  not  so  accurately 
settled  when  they  wrote  as  it  has  since 
been.  Even  Hawkina,  at  a  later  date,  leans 
to  the  opinion  that  a  constable  may  and 
ought  to  execute  a  general  warrant  to 
bring  a  person  before  a  justice  of  the  peace 

(tt)  WiUes,  128. 
(6)  1  Moo.  aC.  881. 
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to  answer  such  matters  as  shall  be  objected 
against  him  on  the  part  of  the  King ;  for 
that  the  oflBcer  ought  to  presume  that  the 
justice  has  jurisdiction,  unless  the  contrary 
appears;  and 

"  it  may  often  endanger  the  escape  of  the  party 
to  make  known  the  crime  which  he  is  accused 
of.'Xa) 

But  neither  this  opinion,  nor  the  reasons, 
could  be  maintained  at  this  day. 

In  the  2nd  Institute,  Lord  Coke  con- 
siders this  matter  of  the  requisites  to 
make  a  good  warrant,  in  two  places :  in 
the  Commentary  on  Magna  Carta,  chap. 
39,  p.  523  r  and  on  the  statute  De  Fran- 
gentibua  Frisonam^  E.  2,  p.  691-2.  What 
he  says  in  the  latter  place,  which  would 
be  more  unfavourable  to  the  defendant, 
ought  not  to  be  relied  on,  because  it  is  said 
with  particular  reference  to  the  statute : 
in  the  former,  he  is  treating  expressly  of 
imprisonment  lawful  or  unlawful,  as  that 
may  depend  on  the  goodness  or  badness  of 
the  warrant ;  one  of  the  reqnisites  to  make 
it  good  he  asserts  to  be  a  statement  of  the 
cause  oil  its  face.  Among  his  reasons  is 
the  impossibility  of  the  Court  dealing  with 
the  case  on  a  return  to  a  habeas  corpus, 
unless  the  cause  of  imprisonment  appear ; 
and  he  states  that  the  Petition  of  Bight 
has  now  made  an  end  of  the  question. 
That  statute,  it  may  be  remembered, 
recites  the  grievance — 

**  That  divers  subjects  have  of  late  been  im- 
prisoned without  any  cause  shown," 

and  provides  against  it  for  the  future. 
Having  shown  what  is  an  unlawful  im- 
prisonment in  this  among  other  respects, 
he  comes  to  the  remedies,  and  among  them 
enumerates  this—Action  of  false  Imprison- 
ment: not  making  any  distinction,  it 
should  seem,  between  the  magistrate  who 
issues  and  the  officer  who  executes  the 
warrant. 

Lord  Hale,  Pleas  of  the  Crown,  at  page 
111  and  also  578,  states  his  opinion,  that 
the  warrant  not  containing  a  cause  special, 
but  being  only  general  to  answer  such 
matters  as  Bhail  be  obiected,  is  not  void, 
but  only  erroneous,  and  will  be  a  justifica- 
tion for  the  officer  acting  under  it.  At 
page  460  he  says  : 

'*  Although  the  warrant  be  not  in  strictness 
lawful,  as  if  it  express  not  the  cause  particular 
enough,  yet  if  the  matter  be  within  his  juris- 
diction as  a  justice  of  the  peace,  the  killing  of 
such  an  officer  in  the  execution  of  his  warrant 
is  murder ;  for  in  such  case  the  officer  cannot 
dispute  the  validity  of  his  warrant,  if  it  be 
under  the  seal  of  the  justice." 

For  this  he  cites  the  Year  Book,  14th  of 
Hmry  VIII,  page  16,  which  is  not  at  all  a 

(a)  2  Hawk.  P.C.  c.  18,  s.  10. 


satisfactory  authority.  All  the  Judges 
there  seem  to  think  that  a  justice  could 
not  arrest  for  felony ;  but  the  majority 
thought,  as  he  was  a  Judge  of  record  and 
had  a  seal  of  office,  a  warrant  under  his 
seal  would  protect  the  officer,  though  the 
matter  was  out  of  his  jurisdiction.  Again, 
Lord  Hale,  page  580,  states  : 

"  That  a  general  warrant,  upon  a  complaint 
of  robbery,  to  apprehend  all  persons  suspected, 
and  to  bring  them  befor**,  &c.,  was  ruled  void, 
and  false  imprisonmeut  lies  against  the  officer 
executing  it." 

Understood  in  one,  and  that  the  most 
reasonable  sense,  the  test  of  jurisdiction  is 
the  safest  and  most  generally  applicable 
that  can  be  suggested;  the  jurisdiction, 
namely,  to  arrest  upon  the  facts  stated  on 
the  warrant.  If  the  warrant,  in  the  shape 
in  which  it  is  granted  to  the  officer,  is  such 
that  the  party  may  lawfully  resist  it,  or, 
if  taken  on  it,  will  be  released  on  heheas 
corpiis,  it  is  a  warrant  which,  in  that  shape, 
the  magistrate  had  no  jurisdiction  to  issue ; 
which,  therefore,  the  officer  need  not  have 
obeyed,  and  which  at  common  law,  on  the 
principle  laid  down,  will  not  protect  him 
against  the  action  of  the  parties  injured. 
Where  the  cause  is  expressed  but  imper- 
fectly, the  officer  may  not  be  expect^  to 
judge  as  to  the  sufficiency  of  the  state- 
ment ;  and  there,  if  the  subject-matter  be 
within  the  jurisdiction  of  the  magistrate, 
he  may  be  bound  to  execute,  and  as  a 
consequence  be  entitled  to  protection ;  but 
where  no  cause  is  expressed,  there  is  no 
question  as  to  the  want  of  jurisdiction. 
That  is  this  case ;  and  I  am  therefore  of 
opinion  that  the  obedience  of  the  defendant 
was  voluntary,  and  not  protected  by  the 
warrant. 

I  come,  therefore,  to  the  fourth  ques- 
tion ;  whether  we  may  look  to  the  facts 
alleged  in  the  pleas,  to  supply  that  which 
is  wanting  in  the  warrant  itself  P  and 
I  have  necessarily  anticipated  much  of 
what  I  should  have  said  on  this  point,  in 
considering  the  last  preceding  question. 
Upon  principle,  this  seems  a  question  very 
easy  of  answer— Why  is  it  necessary  to 
state  at  all  the  cause  on  the  face  of  the 
warrant?  Several  reasons  are  given  in 
the  text-books ;  not  the  least  important 
is,  that  the  party  called  upon  to  Buomit  to 
the  process  of  law  may  know  what  it  is 
that  is  charged  against  him,  and  for  what 
it  is  that  he  is  called  upon  to  yield  him- 
self a  prisoner.  If  no  cause  or  an  insuffi- 
cient cause  appear,  he  takes  his  measures 
accordingly  ;  should  he  resist,  and  kill  or 
injure  the  officer  in  his  resistance,  and  be 
brought  to  trial,  it  could  not  be  contended 
that  any  fact  could  be  added  to  the  state- 
ment in  the  warrant,  to  his  prejudice. 
The  act  with  which  he  is  cbarg<ea  must 
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take  its  chttraoter  from  the  oiroumstaiioes 
as  th^  then  stood.  He  was  resisting  a 
wrongful  imprisonment ;  wrongful,  be- 
oaase  the  officer  was  not  armed  with  legal 
anthoritrjr  for  arresting  him ;  and  that  is 
the  act  for  which  he  is  to  answer.  This 
reasoning  ecjnallj  applies  if  he  submits, 
and  brings  his  action  for  damages.  What- 
ever cause  for  imprisonment  may  have 
existed,  the  action  lies,  because  the  im- 
prisonment of  which  he  complains  was 
unauthorised  and  wrongful.  As  well 
might  a  new  warrant  be  subsequendy 
granted  to  the  officer,  and  relied  on  hj 
him  as  a  defence,  as  facts  be  added  in  the 
plea  to  help  out  the  defective  warrant; 
those  facte  can  only  show  that  he  might 
have  been  well  arrested,  not  that  he  was ; 
which  is  the  question  at  issue. 

We  may  come  nearer  to  the  point,  and 
suppose  not  only  a  good  cause  but  a  good 
warrant,  only  that  the  constable  has  left 
it  at  home,  and  arrests  him  without  any. 
The  imprisonment  clearly  would  be  illegal. 
It  coula  not  be  said  to  have  been  effected 
under  and  by  virtue  of  a  warrant,  and 
surely  no  averment  in  the  pleading  could 
be  allowed  to  cure  the  defect.  Nor  is  this 
mere  form.  We  are  bound  to  look  beyond 
the  mere  instance,  at  the  evils  which  the 
precedent  might  let  in,  if  any  laxity  were 
allowed  in  these  proceedings  "by  which  our 
property,  our  liberty,  and  our  lives  are  to 
be  affected. 

The  case  thus  standing  upon  principle, 
I  do  not  find  any  authority  cited  which 
looks  the  other  way.  The  cases  most 
nearly  in  analogy  are  those  of  commit- 
ments by  magistrates  after  conviction ; 
and  those  all  maintain  the  argument  of 
the  plaintiff.  The  conviction  will  not  de- 
fend the  magistrate  unless  the  commit- 
ment agree  with  it,  and  the  execution  be 
regular.  The  Legislature  has  interposed, 
by  the  7  A  8  Geo,  4.  c.  30.  s.  39,  to 
protect  defective  commitments,  if  they 
allege  a  conviction,  and  there  be  a  good 
and  valid  conviction  to  sustain  them.  Our 
own  practice  on  returns  to  habeas  eorpM, 
with  a  certiorari  bringing  up  the  deposi- 
tions, in  felony,  proceeds  upon  the  same 
principle ;  for  though  the  warrant  be  bad, 
if  the  depositions  disclose  good  ground 
for  the  imprisonment,  we  do  not  merely 
remand  but  recommit.  WiekeB  v.  OhUter' 
bu6h(a)  and  Rogers  v.  Jones^Q))  are  autho* 
rities,  so  far  as  they  go,  the  same  way. 

I  think,  therefore,  that  we  are  not  at 
liberty  to  look  at  the  facts  stated  in  the 
plea,  for  the  purpose  of  curing  the  defect 
in  the  warrant.  It  is  unnecessary,  there- 
fore, for  me  to  consider  their  effect.  They 
are  very  properly  pleaded  ;  for  they  show 


(a)  2  Biog.  483. 
C6)  1  By.  &  M.  189. 


that  the  Speaker  had  jurisdiction  to  issue 
a  warrant,  but  they  do  not  show  that  the 
warrant  he  did  issue  was  a  lawful  one.  I 
come  to  this  conclusion  with  most  sincere 
regret.  I  cannot  but  Bee,  on  the  admitted 
facts,  that  the  House  was  pursuing  an 
inquiry  strictly  within  its  province;  and 
it  is  to  be  lamented  that  its  course  should 
be  obstructed  by  an  inadvertency  in  the 
language  used  in  the  proceeding  necessary 
to  enforce  due  obedience  to  its  commands, 
or  that  this  Court  or  any  members  of  it 
should  even  appear  to  be  in  conflict  with 
it.  It  is  a  consolation  that  the  difference 
is  only  apparent.  No  question  of  privilege 
or  of  jurisdiction  is  really  at  issue.  One 
or  two  propositions  have  indeed  been  put 
forward,  which  I  have  been  compelled  to 
notice  and  to  dissent  from ;  but  those  have 
not  been  shown  to  be  founded  on  any  usage 
of  the  House.  We  were  indeed  told  that 
to  the  JoumalB  of  the  House  we  must 
refer  for  the  law  of  Parliament  in  this 
matter;  and  I  agree  to  the  remark,  for 
the  law  of  Parliament  must  govern  us  in 
this  case ;  the  usage  of  Parliament,  mean- 
ing thereby  the  clear  ancient  uniform 
usage,  is  the  law  of  Parliament ;  but  upon 
a  reference,  no  warrant  was  produced  in 
this  form,  or  open  to  this  censure.  It  was 
said  that  in  earlier  times  the  House  arrested 
without  a  written  warrant ;  and  no  doubt 
that  appears  to  be  so ;  but  this  avails 
nothing  in  the  argument,  unless  it  can  be 
shown  that  the  Serjeant  did  not  orally 
communicate  to  the  party  the  cause  for 
which  he  was  summoned  or  arrested.  It 
is  perfectly  consistent  with  what  appears, 
that  he  did  so ;  and  we  ought  to  presume 
that  he  did,  for  we  must  presume  that  the 
House  of  Commons  would  proceed  in  the 
manner  most  consonant  with  reason  and 
justice,  and  the  analogy  of  the  common 
law. 

No  distinction  between  the  several  pleas 
has  been  made  in  the  argument  on  the 
part  of  the  defendant.  The  conclusion, 
upon  the  whole,  to  which  I  have  come,  is, 
that  our  judgment  ought  to  be  for  the 
plaintiff. 

Williams,  J. :  I  have  the  misfortune  to 
differ  from  the  rest  of  the  Court  in  this 
case;  it  is  some  satisfaction,  however,  to 
think  that  this  difference  does  not  arise 
upon  any  question  affecting  the  existence 
or  the  extent  of  the  privileges  of  the 
House  of  Commons.  No  doubt  was  at- 
tempted to  be  raised  upon  this  point,  in 
the  argument  of  the  learned  counsel  for 
the  plaintiff;  the  objection  to  the  pleas, 
and  the  right  of  the  plaintiff  to  the  judg- 
ment of  the  Court,  were  made  to  rest 
exclusively  upon  the  form  of  the  Speaker's 
warrant  as  set  forth  in  those  pleas  :  a  few 
additional  words,  as  I  understood  that 
argument,  would  have  removed  all  doubt 
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and  difficulty  from  the  case.  If  in  the 
warrant  of  the  Speaker,  the  direction  to 
the  defendant  had  been  not  merely  to  take 
the  plaintiff  into  custody,  but  "  him  safely 
to  keep  during  the  pleasure  of  the  House  " 
(and  I  am  at  a  loss  to  understand  what 
validity  the  warrant  can  receive  from  that 
addition),  I  should  have  been  unable  to 
distinguish  this  case  from  that  of  the 
Sheriff  of  Middlesex, (a)  because,  although 
in  the  present  there  ia  not,  as  in  that  case 
there  was,  a  direct  resolution  or  adjudica- 
tion of  a  contempt,  yet  a  contempt  of  the 
House  of  Commous  and  of  its  undoubted 
privileges  plainly  appears  from  the  undis- 
puted facts  of  the  case. 

It  may  be  convenient  therefore,  thus 
early  in  the  course  of  the  remarks  I  am 
about  to  offer,  to  bring  at  once  distinctly 
into  notice  what  were  the  circumstances 
and  what  the  occasion  upon  which  the 
plaintiff  was  taken  into  custody  by  the 
defendant,  the  Serjeant-at-Arms  of  the  | 
House  of  Commons  ;  and  in  so  doing  I 
shall  not  deem  it  needful  to  travel  out  of 
the  plea  and  the  allegations  therein  con- 
tained. 

It  appears,  then,  that  certain  matters 
were  under  discussion  in  the  House  of 
Commons,  and  that  it  was  considered  by 
the  said  House  to  be  necessary  that  the 
plaintiff  should  be  examined  at  the  bar  of 
the  said  House;  that  it  was  thereupon 
ordered  that  the  plaintiff  should  attend 
forthwith  ;  that  the  plaintiff  had  notice  of 
the  said  order  and  did  not  attend,  but 
*  *  wilfully  and  contemptuously  "  refused 
so  to  do ;  and  that  the  said  House  waa  in- 
formed and  had  notice  thereof ;  that  there- 
upon it  was  ordered  that  the  plaintiff 
should  be  sent  for  and  brought  before  the 
House  in  the  custody  of  the  Serjeant-at- 
Arms,  and  that  the  Speaker  should  issue 
his  warrant  accordingly.  Then  follows 
the  warrant,  which  it  will  be  necessary 
hereafter  to  notice  more  particularly.  At 
present  I  am  only  considering  whether  a 
contempt  was  in  fact  committed;  and 
upon  this  part  of  the  case  no  doubt,  as  I 
believe,  has  been  or,  as  I  think,  can  be 
raised.  In  the  consideration  of  it,  I  per-  | 
feotly  agree  with  what  was  said  by  Lord 
Denma/n  in  the  case  of  the  Sheriff  of  Mid- 
dlesex : 

"  It  is  unnecessary,'*  says  his  Lordship, "  to 
discuss  the  question  (the  strong  opinion  of  Lord 
Coke  in  4th  Institute  37,  and  ttie  passages  cited 
in  argument,  however,  is  well  known)  whether 
each  House  of  Parliament  he  or  be  not  a  Court. 
It  is  clear  that  they  cannot  exercise  their  proper 
functions  without  the  power  of  protecting  them- 
selves against  interference." 

Equally  clear  is  it,  in  my  opinion,  that 
in  the  exercise  of  their  inquisitorial  func- 

(a)  8  St.  Tr.  N.S.  1289. 


tions  they  must  have  the  power  of  enforcing 
the  attendance  of  witnesses,  or  their 
authority  would  be  nothing,  and  the 
House  of  Commons  but  the  shadow  of  a 
name.  The  House,  therefore,  had  an  un- 
doubted right  to  order  the  attendance  of 
the  plaintiff;  and  upon  his  ** contemptu- 
ous "  refusal,  to  commit  him  for  the  con- 
tempt ;  or,  as  I  think,  to  order  him  to  be 
brought  in  custody  before  them,  to  show 
cause,  if  he  had  any,  why  he  refused  to 
attend,  or  to  give  evidence  if  required. 
Up  to  this  point,  therefore,  there  is,  I  ap- 
prehend, no  doubt,  and  the  matter  is  clear. 
The  question  is,  as  already  stat^,  upon 
the  form  and  manner  in  which  the  author- 
ity of  the  House  has  been  vindicated  upon 
the  present  occasion. 

The  ploa  states  the  Speaker's  warrant 
thus : — 

"  Wherefore  the  {Speaker,  in  pursuance  of  the 
said  last-mentioned  order  (that  the  plaintiff 
should  be  brought  before  the  House  in  custody, 
&G.),  and  according  to  the  ancient  usages  and 
privileges  of  the  said  House  of  Commons,  and 
the  law  and  custom  of  Parliament,  by  his  war- 
rant duly  made,  after  reciting  therein  that  the 
said  House  had  that  day  ordered  that  the  plain- 
tiff should  be  sent  for  in  the  custody  of  the 
Serjeant-at-Arms,  did  require  and  authorize  the 
said  Serjeant  to  take  into  custody  the  body  of 
the  plaintiff." 

Then  follows  the  justification  of  the  de- 
fendant, that  he  took  him  by  virtue  of  the 
warrant,  in  order  to  bring  him  before  the 
House ;  and  the  question  is,  whether  the 
said  warrant  be  or  be  not  to  him  a  justifi- 
cation to  him  in  the  execution  of  his  duty, 
no  excess  therein  being  pretended. 

And  before  I  proceed  to  examine  that 
more  minutely,  I  think  it  right  to  premise 
that  all  cases  of  warrants  of  commitment 
by  inferior  jurisdictions  are,  in  my  opinion, 
wholly  inapplicable  to  the  present.  It 
seems  to  me  clear  that  the  warrant  of  the 
Speaker  of  the  House  of  Commons,  if 
brought  before  this  Court,  is  judged  of 
upon  principles  entirely  different  f^om 
those  which  govern  the  decision  of  the 
cases  just  referred  to.  The  warrant  in  the 
case  of  the  Sheriff  of  Middlesex  was  in 
the  following  form : — 

"  Whereas  the  House  of  Commons  have  this 
day  resolved  that  William  Evans,  Esq.,  and 
John  Wheelton,  Esq.,  Sheriff  of  Middlesex, 
having  been  guilty  of  a  contempt  and  breach  of 
the  privileges  of  this  House,  he  committed  to 
the  custody  of  the  Serjeant-at-Arms  attending 
this  House :  These  are,  therefore,  to  require 
you  to  take  into  your  custody  the  bodies  of  the 
said  Wilham  Evans  and  John  Wheelton,  and 
them  safely  to  keep  during  the  pleasure  of  this 
House;  for  which  this  shall  be  your  sufficient 
warrant.    C.  S.  Lefevre." 

Now  this,  if  examined  according  to  the 
roles  which  prevail  in  the  cases  above 
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mentioned,  is,  I  apprehend,  manifestly  de- 
fective. If  a  person  be  convicted  of  beine 
**  a  rogue  and  vagabond,"  and  committed 
accoroin^ly,  and  facts  be  stated  not  suffi- 
cient to  justify  the  legal  inference,  he  is 
entitled  to  his  discharge.  Bex  y.  Brown* (a) 
Equally  defective,  I  presume,  would  it 
have  been  if  the  warrant  had  stated  a 
conviction  of  the  party  as  being  **  a  rogue 
and  vagabond,"  without  more.  If  Com- 
missioners commit  a  bankrupt  for  a  con- 
tempt in  not  answering  questions,  this 
Court  would  discharge  him  if  the  questions 
were  not  specified,  so  that  the  Court 
might  judge  of  their  legality.  By  two 
Judges,  in  Ev  parte  J^keXh)  and  in 
Ooff'M  ca8e,(c)  (hereafter  more  fully 
noticed),  a  warrrant  of  commitment  for 
not  accounting  and  paying  over  money, 
directing  the  party  to  be  kept  "till  dis- 
charged by  due  course  of  law,"  would,  it 
seems,  have  been  held  bad,  if  it  had  not 
been  supported  by  previous  parts  of  the 
warrant.  If,  as  contended  for  in  the 
argument  for  the  plaintiff,  conyenient 
certainty  as  to  the  place  where,  and  the 
time  during  which  the  custody  is  to  be, 
are  requisite  in  order  to  make  a  warrant 
legal,  that  object  seems  to  be  imperfectly 
forwarded  by  the  statement,  **that  liie 
parbr  should  be  kept  during  the  pleasure 
of  the  House."  What  would  be  thought 
of  a  magistrate's  warrant,  however  in 
all  other  respects  unexceptionable,  which 
should  direct  a  commitment  during  the 
pleasure  of  any  man  or  set  of  men  whatso- 
ever? Yet  the  Speaker's  warrant,  in  the 
form  above  set  forth,  was  sustained  by  this 
Court,  and  the  parties  applying  for  libera- 
tion remanded,  and  that,  too,  under 
circumstances  which,  if  any  such  case  can 
ever  exist,  would  have  led  to  an  examina- 
tion of  it  with  the  greatest  anxiety  and 
jealousy;  and  not  only  was  such  the 
decision  of  this  Court,  but  all  doubt  may 
be  considered  at  an  end  by  the  questions 

Sropoeed  by,  and  the  answers  given  to  the 
[ouse  of  Lords  in  the  case  of  Burdett 
v.  A}Aoit,{d) 

I  come  now  to  the  allegation  in  the  plea 
above  set  forth ;  and  I  believe  it  is  con- 
sidered that  the  words 
"the  Speaker,  in  pursuance  of  the  said  last- 
mentioned  order,  and  according  to  the  ancient 
usages  and  privileges  of  the  said  House  of 
Commons,  and  the  law  and  custom  of  Parlia- 
ment, bv  his  warrant  duly  made,  did  require 
and  authorize  the  said  Serjeant  to  take  into 
custody  the  body  of  the  plaintiff," 

simpl V  mean  that  the  Speaker  did  in  fact 
make  his  warrant.    I  confess,  however,  that 


(o)  8  T.  R.  26. 
(6)  9  B.  &  C.  284. 
(c)  3  M.  &  S.  203. 
id)  5  Dow.  165,  199. 


I  entertain  some  doubt  whether  the  allega- 
tion onght  to  be  so  restrained,  or  whether 
it  is  not  also  descriptive  of  the  nature  and 
quality  of  that  warrant ;  that  is,  whether 
it  is  not  to  be  understood  from  the  allega- 
tion that  the  warrant  was  in  such  form  as, 
according  to  the  usages  of  the  House  and 
the  law  of  Parliament,  had  been  in  like 
cases  issued  by  the  Speaker  to  bring  a 
party  in  custody  before  the  House ;  and  if 
so,  I  should  also  doubt  whether  such 
allegation  so  understood  would  not  at  once 
have  closed  the  question,  upon  the  ground 
that  the  House  of  Commons  is  competent 
to  regulate  the  forms  of  its  own  proceed- 
ings, and  is  the  solo  judge  of  them.  In 
the  case  Ex  pa/rte  Smyth, {a)  it  appeared 
that  the  Judicial  Committee  of  the  Privy 
Council  had  ordered  Snvyth  to  appear  "ab- 
solutely." Of  this  order  Smyth  com- 
Elained,  and  applied  fur  a  prohibition 
oth  to  this  Court  and  to  the  Exchequer. 
Both  Courts  upon  the  hearing  considered 
the  question  m  the  same  manner:  Was 
the  case  within  the  jurisdiction  of  the 
Court  below  P  If  so,  the  inquiry  is  at  an 
end,  for  the  complaint  respects  the  con- 
duct of  the  cause  in  that  Court,  and  with 
its  practice  we  will  not  interfere ;  and  this 
too  in  the  case  of  an  inferior  Court.  It  is 
unnecessary,  however,  to  pursue  this  pari 
of  the  subject  further,  or  to  pronounce 
any  decisive  opinion  upon  it,  because  in 
another  view  the  warrant  may  in  my  opi- 
nion be  sustained  ;  and  even  if  it  ought  to 
be  examined  in  the  manner  contended  for 
by  the  plaintiff,  it  is  good  and  sufficient 
in  law. 

Upon  this  part  of  the  case  two  ques- 
tions, as  it  seems  to  me,  arise :  1st,  whe- 
ther the  recital  in  the  warrant  may  be 
resorted  to,  in  order  to  explain  and  support 
the  mandatory  part  P  and  2nd,  if  it  may, 
whether  snch  recital  be  sufficient  for  the 
purpose  P 

Now  upon  the  first  question,  Ooff^s  case, 
above  referred  to  generally,  has  a  strong 
bearing.  It  is  indeed  decisive  to  show 
that  previous  matter  may  have  the  effect 
of  explaining  and  rectifying  in  a  warrant 
what  would  otherwise  be  imperfect  and 
erroneous.  Goff  was  committed  by  war- 
rant of  two  justices,  for  that  he,  being 
collector  of  rates  for  the  parish  of  Rich- 
mond under  23  Oeo,  3.  c.  41.,  refused  to 
pay  over  monies  collected  by  virtue  of  the 
Act,  to  W,  8,\  and  the  justices  adjudged 
that  he  should  be  committed  to  gaol,  there 
to  remain  until  he  should  account  and  pay 
oyer  the  said  monies* to  the  said  W.  a. 
They  then  required  the  keeper  of  the  gaol 
to  receive  and  keep  him  "  until  he  should 
be  discharged  by  due  course  of  law."    For 

(a)  8  A.  &  E.  719 ;  &  2  Cr.  M.  &  R.  754. 
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this  fault  and  the  nncertainty  of  the  latter 
part  of  it,  the  warrant  was  objected  to, 
and  the  cases  of  commitments  by  Com- 
missioners of  Bankrupt,  which  had  there- 
fore been  ill,  were  cited;  and  those  cases 
were  not  questioned  in  the  argument,  but 
reliance  was  placed  on  the  previous  part 
of  the  warrant,  and  especially  the  adjudi- 
cation that  Goff  should  be  committed  until 
he  accounted  and  paid ;  and  it  was  con- 
tended that  the  conclusion  ought  to  be 
construed  with  reference  to  that  which 
precedes  it,  and  so  be  sustained.  And  per 
Lord  Ellenhorough — 

"  Coupling  the  premises  with  the  conclusion, 
is  it  not,  in  effect,  the  same  as  if  the  warrant 
had  directed  the  gaoler  to  detain  the  party  till 
he  had  accounted  ?  We  must  read  the  war- 
rant as  if  the  niagistnites  had,  in  the  conclusion, 
recited  over  again  the  adjudication." 

The  prisoner  was  remanded.  The  prin- 
ciple of  this  case  has  since  been  recog- 
nized by  the  Court  of  Exchequer,  Coster  v. 
Wil6(m,(a)  It  cannot  indeed  be  said  that 
the  previous  matter  in  Ooff^s  case  is  in 
kind  the  same  as  that  which  I  am  about 
to  notice  in  the  present ;  but  the  principle 
of  reference  for  the  purpose  of  sustaining 
the  warrant  is,  I  thinlc,  thereby  estab- 
lished. 

Upon  the  second  question  proposed,  a 
few  remarks  will  suffice :  the  warrant  re- 
cites an  order  that  the  plaintiff  "  should 
be  sent  for  in  the  custody  of  the  Serjeant- 
at-Arms."  Now,  what  is  the  meaning  of 
**  sent  for  in  custody  ?  "  or  rather,  what 
can  it  be  but  that  the  plaintiff  was  to  be 
'  *  brought  before  the  House  in  the  custody 
of  the  Serjeant-at-Arms  P  *'  and  if  so, 
**  coupling  the  premises  with  the  conclu- 
sion** (according  to  Lord  Ellenborough), 
what  can  bo  a  more  reasonable  interpre- 
tation than  that  the  warrant  being  to  lake 
the  plaintiff  into  custody,  it  ought  to  be 
understood,  by  aid  of  the  recited  order, 
as  directing  **  to  take  him  into  custody  for 
the  purpose  of  bringing  him  before  the 
House;"  and  if  so,  the  warrant,  in  my 
opinion,  is  perfectly  legal.  In  the  case  of 
a  warrant  of  commitment  by  the  Speaker 
of  the  House  of  Commons,  a  resolution 
that  the  party  has  been  guilty  of  a  con- 
tempt is  requisite,  but  not  any  specifica- 
tion of  the  nature  of  that  contempt ;  and 
as  we  have  already  seen,  neither  tne  time 
during  which,  nor  the  place  where,  the 
imprisonment  is  to  be,  need  be  stated. 
Moreover,  a  contempt  in  fact  may  have 
been  committed  or  it  may  not;  nothing 
appears,  but  credit  is  given  (which  in  the 
case  of  an  iDferior  jurisdiction  would  not 
be)  to  the  House  of  Commons,  that  they 
would  not  commit  without   a  sufficient 


(a)  3M.  &  W.  411. 


I  cause  ;  at  all  events,  this  Court  cannot  in- 
I  quire  in  such  case  :  and  why  may  not  the 
I  intendment  also  be  made  in  the  present 
instance,   that  the   House    of   Commons 
'  ordered  that  the  plaintiff  should  **  be  sent 
for  in  the  custody  of  the  Serjeant-at-Arms," 
j  or    (as   I  think  it  must    be  understood) 
j  *'  brought  before  the  House  "  in  that  cus- 
tody, for  some  good  and  sufficient  cause  P 
for  surely  there  may  be  many  such :  that 
seems  to  me  scarcely  a  more  forced  sup- 
position than  that  a  contempt  has  been  in 
fact  committed,  though  none  appears. 

It  remains  that  I  shonld  add  a  few 
words  upon  a  point  connected  with  this 
part  of  the  case,  briefly  touched  upon 
already,  but  requiring,  perhaps,  some  fur- 
ther notice.  It  was  contended  in  argu- 
ment, that  the  only  unobjectionable  course 
for  the  House  to  pursue,  was  to  adjudge 
the  party  guilty  of  a  contempt,  and  com- 
mit hira  accordingly.  I  cannot  accede  to 
this  argument.  I  think  that  having  or- 
dered the  attendance  of  the  plaintiff  as  a 
witness,  of  the  fitness  of  which  the  House 
of  Commons  alone  had  the  competence  to 
judge,  they  might,  upon  his  wilful  de- 
fault, compel  his  attendance  to  answer  for 
that  default,  and  upon  that  attendance 
make  such  order  respecting  him  as  to  the 
House  might  seem  meet.  If  a  witness, 
having  notice  that  the  House  had  ordered 
his  attendance,  disobeys,  no  further  order, 
in  the  shape  of  a  second  notice,  is  neces- 
sary. Even  in  the  case  of  Commissioners 
of  Bankrupt,  if  the  bankrupt  refuses  to 
attend,  no  second  summons  is  necessary 
before  a  warrant  of  commitment  issues, 
but  such  warrant  may  go  at  once.  Ex 
'parte  Linthwaite{a) ;  and  Batiye  v.  Gfret- 
ley.{h)  Then  what  is  the  diH'erenoe,  so 
far  as  the  party  affected  is  concerned,  be- 
tween the  two  modes  of  proceeding  P  If 
the  party  be  committed  for  a  contempt 
during  the  pleasure  of  the  House,  his 
chance  of  liberation  depends  upon  his  ap- 
pearing and  submitting  to  do  what  is  re- 
quired. If  the  course  be  pursued  (as  here) 
of  ordering  him  to  be  brought  in  cnstody 
before  the  House,  his  opportsnity  of 
making  such  amends  as  ma^  lead  ta  lus 
deliverance  is  more  immediate;  and  so 
far  this  course  is  more  benefioiid  to  him. 
If  upon  any  given  state  of  facts,  a  person 
may  be  sent  to  prison  for  contempt,  surely 
he  may  be  brought  before  the  House, 
whereby  he  may  avoid  being  sent  to  prison 
at  all.  'The  power  in  each  case  seems  to 
me  to  be  precisely  similar,  and  to  depend 
upon  the  same  principle,  the  necessity  of 
vesting  such  power  in  the  House  of  Com- 
mons for  the  sake  of  the  public  interest 
and  welfare. 


(a)  16  Yes.  284,  235. 
(6)  8  East.  319,  326. 


349]       Howard  against  0o$8€i;  Qm^et  agavnst  Howard,  1844-7.        [860 


Upon  the  whole  my  opision  is,  that  the 
judgment  should  be  for  the  defendant. 

£ord  Dbhman,  L.O.J. :  The  case,  not- 
withstanding the  length  of  the  argoment 
and  the  weight  of  the  matters  discussed, 
appears  to  me  to  lie  in  a  very  narrow  com- 
pass. The  defendant  justifies  the  imprison- 
ment of  the  phuntiff  ander  the  warrant  of 
the  Speaker  of  the  House  of  Commons, 
which  directed  the  defendant  to  take  the 
i^aintiff  into  custody,  after  reciting  that 
his  presence  had  been  required  in  the 
House  bj  an  order  of  the  House,  of  which 
order  the  plaintiff  had  notice,  bnt  to  avoid 
obedienoe  to  which  he  contemptuouely 
concealed  himself.  There  was  no  necessity 
for  authorities  to  show  the  power  of  either 
House  of  Parliament  to  commit  for  a  eon- 
tempt  ;  that  power,  which  they  possess  in 
common  with  all  the  superior  Courts,  was 
fully  recognized  in  Siockddle  y.  Hansard^ 
and  was  acted  upon  in  a  proceeding  which 
grew  out  of  that  case,  Beff.  y.  Th^  Sheriff 
of  MidtUeaex^  That  power,  indeed,  was 
neither  directly  nor  indirectly  questioned 
by  the  learned  counsel  for  the  plaintiff  on 
tne  present  occasion.  The  privilege  of 
Parliament  to  prosecute  all  inqoiries 
which  they  deem  necessary  for  the  dis- 
charge of  their  hi^h  duties,  was  also  ad- 
mitted without  dispute,  and  the  power, 
consequently,  to  compel  the  attendance  of 
all  persons  whom  they  may  require  for 
such  parposes. 

Some  doubt  has  been  strongly  and  elo- 
quently stated  on  the  power  to  order  a 
person  to  be  brought  berore  the  House  in 
custody,  in  the  first  instance,  or,  at  least, 
without  apprising  him  of  the  reason  for 
requiring  his  attendance.  But  I  confess 
that  it  would  rather  appear  to  me,  though 
sensible  of  the  weight  of  these  coneidera- 
tions,  that  as  the  exercise  of  their  privilege 
of  inquiry  may  obykrasly  be  wholly  de- 
feated by  delay,  it  may  be  necessary  to 
secure  such  attendance  by  coercive  mea- 
sures and  without  ezplana^on,  and  that  of 
that  necessity  the  House  alone  can  judge. 

Bnt  the  defendant  rests  his  justification 
on  hig:her  grounds,  and  puts  foremost  in 
the  points  to  be  argued  a  much  more  ex- 
tensive principle.  The  defendant,  he  says, 
being  ob  effioer  of  the  House  of  Commons, 
is  protected  by  an  order  of  the  House, 
directing  him  to  do  to  the  plaintiff  the 
identicalact  complained  of;  such  an  order, 
of  itself  and  without  more,  is  an  answer  to 
the  action.  Now  this  is  the  leading  pro- 
position maintained  hy  the  defendant  in 
the  case  of  Siockddls  v.  Hansard,  and  it 
was  upon  examinaticm  deliberately  denied 
by  the  unanimous  judgment  of  this  Courtb 
To  the  doctrine  established  b^  that  judg- 
ment I  folly  adhere,  unquestioned  as  it 
has  been  in  any  Court  of  Brror ;  strictly 
conformable,  as  I  am  firmly  convinced,  to 


the  principles  oi  our  law,  and  essential  to 
the  existence  of  a  free  constitution. 

Holding,  therefore,  that  the  mere  order 
of  the  House  of  Commons  does  not  of 
itself  legalize  whatever  it  may  enjoin, 
whether  executed  by  its  own  officer  or  by 
any  other  person,  I  must  reject  this  ground 
of  defence.  On  the  contrary,  I  hold  that 
this  Court  is  not  at  liberty  to  decline  the 
jurisdiction  of  examining  the  grounds  on 
which  the  imprisonment  of  any  one  of  our 
fellow  subjects  may  be  justified;  what- 
ever the  dig^ity^  or  power  of  those  who  may 
have  caused  his  imprisonment,  whether  it 
be  questioned  in  an  action  for  dama^,  or 
on  a  return  to  a  haheas  corpu$,  or  in  the 
more  solemn  inquest  that  may  be  con- 
ducted in  a  criminal  court  in  a  case  of  life 
and  death,  where  homicide  may  have  re- 
sulted from  enforcing  or  opposing  the 
order,  and  the  Judge  may  be  compelled 
to  decide  on  its  legality. 

If,  in  the  performance  of  this  duty,  I 
find  the  defendant  justified  by  an  order  of 
the  House  of  Commons,  either  convicting 
or  punishing  the  plaintiff  for  a  contempt, 
or  made  for  the  purpose  of  bringing  the 
plaintiff  before  them  for  the  necessary  ex- 
ercise of  their  privileges,  the  defendant 
will  be  of  course  entitled  to  our  judgment 
Here,  however,  it  is  unfortunate  that 
serious  objections  are  urged  against  the 
warrant  set  forth  in  the  plea.  It  recites 
that  the  plaintiff's  presence  had  been  re- 
quired in  the  House  of  Commons ;  that 
he  had  notice  of  their  resolution  to  that 
effect,  and  the  order  thereupon  made,  but 
that  he  contemptuously  concealed  himself 
to  avoid  obedience  to  it ;  and  then  the  re- 
solution that  he  should  be  sent  for,  and 
brought  before  the  House  of  Commons, 
and  "  that  Mr.  Speaker  do  issue  his  warrant 
accordingly.*'  Whereupon  the  Speaker,  in 
order  that  the  plaintiff  might  be  brought 
before  the  House  in  the  custody  of  the 
Serjeant-at-Arms  according  to  the  order 
and  resolution  aforesaid,  by  his  warrant, 
reciting  that  the  House  had  that  day  or- 
dered that  the  plaintiff  should  be  sent  for 
in  the  custody  of  the  Seijeant  at-Arms, 
did  require  and  authorize  that  officer  to 
take  into  custody  the  body  of  the  plaintiff. 
Here  the  warrant  ends ;  under  it  toe  arrest 
and  detention  of  the  plaintiff  are  justified. 

This  instrument  must  be  considered  as 
a  committal  for  contempt,  or  as  a  means 
of  compelling  the  plaintiff's  attendance 
in  the  House  of  Commons,  or  perhaps  as 
both.  In  both  points  of  view  it  is  said  to  be 
essentially  defective,  for  omitting  to  state 
the  object  and  end  for  which  it  was  issued. 
If  it  were  to  enforce  sentence  of  contempt, 
the  plaintifi^s  learned  counsel  insisted 
that  some  limit  to  that  imprisonment 
ought  to  appear  in  it.  If  the  intention 
was  only  to  bring  him  before  the  House, 
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rule  the  opinion  of  Lord  Holt,  proceeds  on 
the  authority  of  his  decision  in  Bracy*8 
case  ;  taking  no  notice  of  this  supposed 
dictum,  or  of  the  inaccurate  reporter  on 
whose  single  statement  it  rests  ;  a  dictum 
unnecessary  to  the  decision  and  plainly 
repugnant  to  it  on  principle,  as  well  as  to 
Lord  HoWs  known  opinion.  It  is  men- 
tioned by  CoTiiberhach  that  an  action  had 
been  talked  of;  and  we  may  well  suppose 
that  Lord  Holt  would  be  desirous  of  dis- 
couraging so  vexatious  a  proceeding  for  a 
mere  slip  in  the  officer,  and  that  his  lan- 
guage was  misconstrued  into  an  opinion 
that  no  action  could  be  maintained. 

From  this  ancient  and  indisputable 
principle,  it  follows  that  a  bad  warrant 
cannot  be  eked  out  by  the  more  regular 
and  formal  conviction  ;  or  rather,  indeed, 
it  is  the  same  principle.  It  required  no 
authority ;  but  there  is  a  decision  on  the 
very  point  in  Wickes  v.  Clutterbuck.{a) 
Gaff's  case  does  not  appear  to  me  incon- 
sistent, for  there  Lord  Ellenborough  dis- 
tinctly lays  down  this  principle: 

"  If  there  had  been  any  uncertainty  on  the 
face  of  the  -warrant,  I  should  have  agreed  with 
the  argument ;  but  coupling  the  premises  with 
the  conclusion,  is  it  not  in  effect  the  same  as  if 
the  wiirrant  had  directed  the  gaoler  to  detain 
the  party  till  he  had  accounted?  We  must 
read  the  warrant,"  he  says,  "  as  if  the  magis< 
trates  had,  in  the  conclusion,  recited  again  the 
adjudication.*' 


that  intention,  it  was  said,  ought  to  be  , 
disclosed.     The  officer,  it  was  contended, 
is  bound  to  look  no  further  than  the  direc-  j 
tion  in  the  warrant,  and  that  places  him  , 
in  the  officer's  custody  without  any  intima- 
tion how  long  or  for  what  purposes  the  I 
prisoner  is  to  be  detained.     The  prisoner,  i 
it  was  also  contended,  has  a  right  to  see  ^ 
the  warrant  that  he  may  submit  to  it,  if 
lawful ;  but  however  sensible  of  the  obli- 
gation to  submit  to  the  authority  of  the  \ 
House,  he  would  not  be  bound  to  undergo 
an  imprisonment  at  the  discretion  of  the 
otticer,  to  whom  the  House  has  not  dele-  ! 
gated  such  discretion;  for  the  Speaker's 
waiTant  was  likewise  impeached,  as   not 
pursuing  the  resolution  on  which  it  pro- 
ftisses  to  be  founded,  but  which  only  di- 
rected that  the  plaintiff  should  be  brought 
**  before  the  House  of  Commons." 

The  objections  were  met  in  various 
ways.  First,  it  was  said  that  the  resolu- 
tion set  forth  in  the  plea,  that  the  plaintiff 
should  be  brought  before  the  House,  may 
be  incorporated  into  the  warrant  which 
requires  the  Serjeant  to  take  him  into 
custody.  But  at  common  law  every  war- 
rant must  speak  for  itself,  and  must  show 
two  things;  a  good  cause  for  depriving 
the  party  named  of  his  liberty,  and  some 
lawful  period  for  his  confinement. 

•*The  warrant,*'  says  Lord  Coke  (2  Inst.  5li), 
"  containing  a  lawful  chusc,  ought  to  have  a 
lawful  conclusion." 

This  is  repeated  by  Lord  Hale  and  all  the 
text-writers,  and  it  is  well  established  by 
numerous  authorities.  Lord  Chief  Justice 
Holt  assei-ted  this  principal  in  Bracy's 
case(a) ;  so  did  Lord  Ellenhorotigh  in 
Goff'a  case(6) ;  the  whole  Court  in  Lord 
Tenterden's  time,  in  Groom  v.  Forrester ; 
and  the  Court  of  Exchequer  recently,  in 
the  case  of  Daniel  v.  Philips. (c)  In  the 
last-mentioned  case  Mr.  Baron  Farhe  ex- 
presses himself  in  the  very  words  of  Chief 
Justice  Holt  : 

"  The  cause  of  commitment  ought  to  be  cer- 
tain, to  the  end  that  the  party  may  know  for 
what  he  suffers,  and  how  he  may  regain  his 
liberty,  and  if  it  be  not,  it  is  not  only  a  ground 
for  discharging  the  party,  but  the  warrant  is 
void  and  no  justification  in  an  action  of  false 
imprisonment." 

He  adds  the  following  sentence,  after 
citing  Groom  v.  Forrester  ;— 

"Contrary  to  the  dictum  of  Lord  Holt  in 
Bracy^H  case." 

I  must,  however,  here  remark,  that  Groom 
V.  Forrester, (d)  far  from  professing  to  over- 

(a)  1  Ld.  Eaym.  99,  Comb.  390,  5  Mod.  308. 

(6)  3  M.  &  S.  208. 

(c)  1  Cr.  M.  &  R.  662,  6  Tyr.  293. 

(<0  5  M.  &  S.  314. 


Justice  Le  Blanc  observed : 

"  When  the  party  has  paid  over  the  money, 
he  will  be  entitled  to  be  discharged  by  due 
course  of  law." 

That  is,  the  warrant  itself  both  indicates 
a  conclusion  of  the  imprisonment,  and 
the  party's  discharge  by  due  course  of 
law,  which,  though  vicious  as  too  general, 
if  it  stood  alone,  receives  an  explanation 
from  the  other  words  in  the  same  warrant, 
showing  that  his  accounting,  in  conformity 
to  his  duty,  is  the  means  of  such  discharge. 
But  the  warrant  before  us  has  no  ooncla- 
sion  whatever,  and,  even  if  it  iustified  the 
arrest  (which  is  questioned  on  other 
grounds),  cannot  justify  any  of  the  ulte- 
rior proceedings  against  the  plaintiff. 

I  apprehend  that  the  goodness  of  a  war- 
rant in  respect  of  its  contents  is  wholly 
independent  of  the  authority  from  which 
it  proceeds.  However  dignified  and  power- 
ful the  body  which  sends  forth  process, 
that  process  must  be  consistent  with  itself 
and  with  the  law,  in  order  to  defend  the 
officer  who  acts  upon  it.  There  is  no  dis- 
respect to  the  hi^h  Assembly  with  which 
^his  matter  originated,  in  applying  the 
same  rules  of  construction  to  the  instru- 
ment by  which  it  acts,  as  to  those  that 

(a)  2  Bmg.  4«3. 
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been  aesesBed  at  200L,  and  reooromended 
that  a  writ  of  error  shoald  be  bron^bt,  and 
that,  as  the  levying  of  the  plaintiffs  exe- 
cation  wonld  in  no  way  prejudice  the 
proceedin|^  on  the  writ  of  error,  thoy  did 
not  deem  it  expedient  to  advise  the  Hoase 
to  interpose  to  prevent  the  levy. (a) 


may  be  issued  by  an  ordinary  jnstice  of 
the  peace.  It  is  impossible  to  make  the 
distinction ;  the  magistrate  is  as  absolnte, 
while  exercising  his  jurisdiction,  as  an 
Act  of  Parliament  can  make  him :  a  re- 
cent Act(a)  has,  in  certain  cases,  permitted 
him  to  avail  himself  of  a  good  conviction 
where  a  commitment  would  otherwise 
have  been  imperfect ;  but  that  Act  proves 
what  ^e  common  law  was,  and  has  no 
application  to  the  present  case. 

There  is  a  general  averment  in  the  plea 
that  the  acts  complained  of  were  done  in 
accordance  with  the  ancient  usages  and 
privileges  of  the  House,  and  the  Taw  and 
custom  of  Parliament;  and  the  plaintiff 
is  said  to  have  admitted  this  as  a  fact,  by 
demurring.  But  I  am  of  opinion  that 
this  would  give  too  extensive  an  effect  to 
admissions  by  demurrer,  which  ought  to 
be  rigidly  confined  to  what  the  rules  of 
construction  require,  especially  when  the 
averment  is  ambiguous,  and  the  fact  is 
not  peculiarly  within  tJie  knowledge  of 
the  party.  The  averment  here  will  be 
satisfied  by  being  interpreted  with  refer- 
ence to  the  mere  issuing  of  the  warrant ; 
we  cannot  suppose  either  that  the  de- 
fendant claims  for  the  House  of  Commons 
the  privilege  of  issuing  a  bad  warrant,  or 
that  the  party  questioning  the  conduct  of 
its  officer  admits  such  privilege. 

The  point  lastly  stated  for  argument  on 
behalf  of  the  defendant  is,  that  the 
Speaker's  warrant  issued  in  a  case  where 
the  House  of  Commons  had  jurisdiction  ; 
and  the  Courts  of  Common  Law  have  no 
right  or  power  to  inquire  into  the  formal 
mode  in  which  they  hlave  proceeded.  But 
the  answer  is,  that  we  are  inquiring  not 
how  the  House  proceeded,  but  how  the 
officer  acted.  The  view  that  I  take  steers 
clear  of  all  collision  with  any  privilege  of 
the  House,  except  that  large  and  general 
one  to  which  I  nrst  adverted,  and  renders 
it  unnecessary  to  consider  the  other  ob- 
jections to  the  plea.  And  thouffh  the  ob- 
jections  to  this  warrant  may,  at  nret  sight, 
appear  of  a  technical  nature,  they  will  be 
found,  on  consideration,  to  involve  prin- 
ciples of  vital  importance  to  the  liberty  of 
the  subject.  For  the  reasons  that  I  have 
given,  I  think  the  plaintiff  is  entitled  to 
our  judgment. 

Judgment  for  the  Plaintiff. 

On  May  19,  1845,  the  House  of  Com- 
mons appointed  a  Select  Committee  to 
inquire  into  the  proceedings  in  the  action 
of  Howard  v.  OosBetf  and  report  to  the 
House. 

On  May  29,  the  Committee  reported 
(C.  888)  that  the  plaintiff  had  executed  his 
writ  of  inquiry,  and  that  his  damages  had 

(a)  7  ft  8  Geo.  4.  c.  80.  8.  89. 
767M. 


Ik  the  BxcHsqusA  Chakbbb. 

June  13  and  15,  November  30,  and  De- 
cember 1, 1846. 

Before  Tikdal,  C.J.,(fc)  Coltman,  Maulb, 
and  CfissswsLL,  JJ.,  Pa&kb,  B.,(c)  Alder- 
son,  B.,  and  Bolfb,  B.{d) 

[The  AHorney  General  (Sir  F.  The$iger){4) 
for  the  plaintiff  in  error :  The  judges  in  the 
Court  below  did  not  Agree  in  their  reasons. 
Wightman,  J.,  proceeded  entirely  on  the 
very  narrow  and  technical  ground  that  the 
warrant  merely  ordered  the  Serjeant-at- 
Arms  to  take  the  plaintiff  into  custody, 
and  was  no  justification  for  taking  him 
first  to  one  place  and  then  to  another,  and 
keeping  him  there  in  order  to  take  him 
before  the  House  of  Commons,  which  he 
was  not  directed  to  do  by  tJie  warrant. 
Coleridge,  J.,  proceeded  mainly  on  the 
ground  that  the  warrant  shewed  no  cause 
of  arrest.  Lord  Denman  differs  f^om  this, 
and  appears  in  the  result  to  base  his  judg* 
ment  on  the  same  reasons  as  Wightman,  «f.] 

Now,  mv  Lords,  the  more  I  examine 
the  grounds  and  reasons  which  are  as- 
signed by  the  learned  Judges  in  the  Court 
below  for  the  judgment  which  they  have 
pronounced,  the  more  I  am  astonished  at 
the  conclusion  at  which  they  have  arrived, 
and  the  more  satisfied  am  I  that,  upon  ex- 
amination, your  Lordships  cannot  sapport 
that  judgment ;  and,  my  Lords,  intrusted 
as  I  am  with  the  important  duty  of  main- 
taining the  privileges  of  the  House  of 
Commons,  or  I  should  rather  say,  of  de- 
fending the  exercise  of  a  power  which  is 
essentiallv  necessary  for  the  administra- 
tion of  the  high  constitutional  fanctions 
which  they  have  to  discharge,  it  is  a  g^eat 
satisfaction  to  me  that  we  appear  for  the 
first  time  before  a  tribunal  to  which  the 
discussion  of  these  great  and  important 
constitutional  qu^tions  is  entirely  new. 
Not  one  of  your  Lordships  is  committed 
to  any  judicial  decisions  upon  them.  I 
proceed  to  state  the  first  important  pro- 

(a)  In  a  second  report,  dated  June  20,  1845, 
the  Committee  critioiBed  the  judgments  of  the 
majority  of  the  Court,  and  assign^  reasons  for 
recommending  a  writ  of  error.  See  Second 
Beport,  Printed  Papers,  Howard  v.  Gosset, 
c.  897. 

(6)  Tindal,  C.J.,  died  before  the  conclusion 
of  the  argument  on  July  6, 1846. 

(c)  Afterwards  Lord  Wensleydale. 

(</)  Afterwards  Lord  Cranworth,  L.C. 

(e)  Afterwards  Lord  Chelmsford,  L.C. 
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position  which  I  am  prepared  to  mi^ntaia» 
which  is  the  groundwork  of  the  whole, 
and  which  is  of  such  mugnitude  and  im- 
portance as  to  reduce  all  the  others  to 
complete  insigniBcance ;  the  proposition 
is,  that  the  act  complained  of  appearing 
to  have  been  done  by  the  Order  of  the 
House  of  Commons,  that  Order  constitutes 
a  complete  justification  of  the  officer,  and 
is  a  perfect  answer  to  the  action. 

My  Lords,  in  the  Court  below,  I  merely 
stated  that  as  one  of  the  propositions  to 
be  maintained,  without  arguing  it.  In 
BtockdoUe  v.  HanBard,{a)  although  it 
appears  to  have  been  unnecessary  to 
a  decision  of  that  case,  that  Court 
had  expressed  an  adverse  opinion,  and 
in  the  subsequent  case  of  the  Sheriff 
of  Middlesex,  {h)  their  Lordships,  in  the 
strongest  manner,  expressed  their  appro- 
bation of  their  previous  judgment  in 
StoeJedale  v.  Haneardy  and  therefore  it 
would  have  been  idle  and  absurd  to  at- 
tempt to  endeavour  to  maintain  the  pro- 
position for  which  1  now  contend  before 
your  Lordships  In  the  Court  below  I 
protests  against  the  judgment  in  Stock- 
dale  Y.  Hansard t  and  I  stated  that  I  desired 
to  leave  the  question  entirely  open,  in  order 
that  if  any  future  opportunity  occurred, 
I  might  take  advantage  of  it  to  dispute 
the  propriety  of  that  judgment. 

My  Ldrds,  I  know  that  this  question 
has  been  the  subject  of  very  angry  dis- 
cussion ;  that  extreme  views  have  been 
taken  upon  the  subject,  perhaps  I  may 
say  on  both  sides,  and  that  in  the  con- 
troversy which  has  occurred  the  great 
constitutional  question  which  is  now  to 
be  decided  has  very  frequently  been  lost 
sight  of.  A  very  favourite  mode  of 
arguing  this  question  is  to  put  extreme 
and  extravagant  cases,  and  to  argue  from 
them  against  the  possibility  of  the  ex- 
istence of  the  power  or  privilege  itself. 
This  is  not  a  fair  and  proper  mode  of 
arguing  a  great  constitutional  question. 
If  it  were  applied  to  other  acknowledged, 
recognised,  and  le^timate  powers,  it  would 
go  to  the  destruction  of  all  constitutional 
power  and  authority.  I  shall  be  content 
to  use  the  words  of  Mr.  Justice  BlacksUme 
in  Braes  Crosby* s  oa8e(c),  who  says : 

"  The  objections  which  are  brought  of  abusive 
confleqaences  prove  too  much,  because  they  are 
applicable  to  all  courts  of  dernier  resort;  et 
ab  ahusu  ad  uaum  non  valet  consequentia  is  a 
maxim  of  law  as  well  as  of  logic." 

I  proceed  therefore  to  the  oonsideration 
of  tne  important  proposition,  with  this 
P|reliminary  observation,  that  there  is  no 
single  case  to  be  found  in  the  books,  in 

(a)  8  St.  Tr.  N.S.  7«8. 
(6)  lb.  1280. 
(e)  8  Wils.  905. 


which  any  action  has  been  maintained 
against  an  officer  of  the  House  of  Com- 
mons for  anything  done  by  him  in  obe- 
dience to  the  authority  of  the  House,  and 
that  action  has  been  successful;  aud 
what  is  more  striking  still,  there  is  not  to 
be  found,  through  all  the  range  of  au- 
thorities, one  single  solitary  diotum  that 
any  such  action  is  maintainable,  until  we 
come  down  to  the  year  1839,  and  to  the 
case  of  Stockdale  v.  Ha/nsard. 

As  to  the  case  of  Jay  v.  Tophamf(a)  it  is 
clear,  as  stated  by  Lord  Dewman  in  StoeJe- 
dale V.  Hansard^  that  it  involved  no  ques- 
tion of  privilege  whatever.  In  the  note  to 
BfM-dett  V.  Abbott,(h)  the  record  is  given, 

**  The  declaration  is  in  the  common  form, 
by  John  Jay  against  John  Topham,  for  a 
trespass,  assault,  and  false  imprisonment,  and 
detaining  him  in  custody  for  10  davs,  until  the 
plaintiff  paid  30/.  for  his  liberation.*' 

The  plea  is, 

*'Et  prffidictus  Johannes  Topham  per  R.  G. 
attomatum  suum  venit,  et  defendit  vim  et  in- 
juriam,  et  dicit  quod  curia  dicti  domini  regis 
nunc  hie  cognitionem  placiti  predicti  habere 
non  debet.*' 

Then  it  goes  on  to  state,  that  at  a  Par- 
liament holden  at  Westminster,  Topham 
was  the  Serjeant-at-Arms  lawfiilly  con- 
stituted, and  that  by  the  knights,  citizens, 
and  burgesses  assembled  in  Parliament, 

*'  Ordinatum  et  preeceptum  fait  ipti  predicto 
Johanni  Topham  secundum  legem  et  consuetu- 
dinem  Parliamenti,  quod  ipse  prsodictus  Johannes 
Topham  praedictum  Johannem  Jay  adduceret 
ad  barram  domus  illius  in  castodia  ipsius  Jo- 
hannis  Topham ; " 

by  virtue  of  which  he  took  him.  Then  it 
goes  on : 

"Ideoque  materia  ilia  per  milites  oives  et 
burgenses  Parliamenti  in  Parliamento  assem- 
blatos  et  non  alibi  examinari  et  determinari 
debet.  Et  hoc  paratus  est  verifioare.  Unde 
non  intendit  quod  curia  dicti  domini  regis  nunc 
hoc  placitum  prsdictum  ulterius  cognoscere 
velit  aut  dobeat.'' 

This  was  a  plea  to  the  jurisdiction, 
although  it  began  apparently  with  a  fall 
defence.  There  was  a  demurrer  that  it 
was  not  pleadable  to  the  jurisdiction  after 
a  full  defence.  That  was  bad,  beoanse 
a  party,  after  commencing  his  plea  with 
that  which  appears  to  be  a  full  defenoe, 
may  go  on  to  plead  to  the  jurisdiction, 
Co,  IaU.  127  b.,  and  2  Wm.  Sawnd.  209 
b.  A  0. 

But  there  was  another  cause  of  de- 
murrer: 

<'Ac  quod  placitum  illud  et  totaKter  in* 
sufllciens  et  minime  respondet  ad  totas  materias 
in  narratione  prsdiota  superius  specificatas.** 


(a)  12  St.  Tr.  816. 

(b)  14  ^mt,  108. 
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Now  there  is  no  doubt,  that  if  this  had 
been  a  plea  in  bar,  it  would  have  been 
bad,  be^Mise  it  clearly  did  not  answer  the 
Bubatanoe  of  the  oomplaint  in  the  declara- 
tion, namely  detaining  him  till  he  paid  30L 
The  Ooort  decided  against  the  yalidity  of 
the  plea ;  bat 

"  Id  the  next  term,  namely,  Baster  85ih  of 
Charles  the  2nd,  Rol.  101,  there  is  an  entry  of 
a  declaration  of  Jay  against  Topham  for  80/., 
money  had  and  received,  to  which  Topham 
pleaded  the  general  issue,  but  no  further  pro- 
ceedings in  this  caose  are  stated ; '' 

•o  that  it  would  appear  as  if  Ja/y  had 
abandoned  the  proceeding  in  the  action 
of  trespass,  and  had  commenced  a  fresh 
action  merely  for  the  money  which  had 
been  taken  by  Tophamk,  the  Serjeant-at- 
Arms.  It  is  quite  clear  that  Jay  v.  Top^ 
ham  involved  no  question  of  privilege 
whatever. 

We  are  not  prepared  to  maintain  upon 
the  present  occasion  that  you  can  plead  to 
the  jurisdiction  where  an  action  of  trespass 
is  thought  against  an  officer  for  an  act 
done  under  the  authority  of  the  House; 
because  it  is  quite  clear  that  the  officer 
must  come  in  and  must  plead  the  Order 
and  anthority  of  the  House. 

In  V&rdon  v.  Topham  {a)  a  similar  plea 
to  that  in  Jay  v.  fopham  appears  to  have 
been  pleaded : 

"Trespass  of  assault,  battery  and  imprison- 
ment until  the  plaintiff  paid  60/.  The  de- 
fendant pleaded  to  the  jurisdiction,  for  that  the 
trespass,  &c.  was  done  by  order  of  the  knights, 
citizens,  and  burgesses  of  the  Commons  House 
in  Parliament  assembled,  to  the  defendant  being 
their  8eijeant-at-Arms,  to  bring  the  plaintiff  be- 
fore them,  propter  diversa  imlefacta  by  him 
committed  about  an  election  of  knights  to  serve 
in  Parliament,  and  therefore  the  matter  ought 
to  be  examined  and  determined  there  et  n<m 
alibi  et  hoc,  (fc,  imde  non  intendit  quod  curia 
hie  cognoecere  velit  out  deheat.  The  plaintiff 
demurred  generally,  and  WilUame,  late  Speaker, 
urged  that  the  plea  was  good,  and  prayed  time 
till  the  next  term  to  speak  to  it.  But  the 
Court  would  not  grant  it,  but  awarded  that  the 
defendant  should  answer  over." 

We  have  not  been  able  to  trace  an^ 
further  proceedings  in  this  case>  but  it 
appears  from  what  is  said  by  Sir  Franeia 
Pemberion,  in  12th  State  Trials,  page  823, 
that  in  some  way  or  other  there  was  a 
trial  of  the  case  of  Verdon  v.  Topham^  and 
that  5002.  damages  were  given  by  the 
jury ;  for  Sir  Fra^oiB  Pemb^ion  says  that 
ihey  thought  the  damages  were  excessive, 
and  they  granted  a  new  trial.  Probably 
the  defendant  let  judgment  go  by  default. 

There  is  another  case  of  Verdon  v. 
l}eaele,(h)  arising  out  of  the  same  trans. 

(g)  Jones,  T.,  208 ;  Nelson,  Abr.  248. 
(A)  2  Show.  800. 


action ;  Trespass  for  false  imprison- 
ment. The  defendants  justified  by 
virtue  of  a  warrant  from  the  House  of 
Commons.  The  plaintiff  replied  that  at 
the  time  of  the  taking,  the  Parliament 
was  prorogued.  And  Sie  defendants  re- 
join, and  say  they  had  no  notice;  and 
the  plaintiff  sa^rs  they  had  notice ;  and 
ihereon  issue  is  joined,  and  a  trial  had  at 
the  bar.  Bosolved,  per  Cwriam,  that 
wheresoever  no  man  is  bound  to  ^ve 
notice  every  man  is  bound  to  take  notice ; 
but  yet  reasonable  time  for  notice  is  re- 
quired to  take  notice  where  it  is  impos- 
sible to  do  so.  But,  on  the  evidence  here, 
it  appeared  that  for  three  or  four  of  ^e 
six  days  the  defendants  were  told  all  along 
the  road  that  the  Parliament  was  pro- 
rogued, by  persons  of  good  credit,  and 
the  jurvffave  460Z.  damagee  to  the  plain- 
tiff. The  record  in  Uiis  case  is  in 
Brownlow*8  Eniriei,  p.  129,  and  as  to  the 
assaolt  and  imprisonment  and  detention 
of  the  plaintiff  during  six  days,  they 
plead  that  a  Parliament  was  held  (stat- 
ing the  day)  at  Westminster,  and  that 
the 

"milites  cives  et  burgenS  Domns  Coffin  n  in 
eodem  Parliameoto  assemhlat  (et  adtonc  seden) 
adtnnc  et  ittm.  seoondnm  legem  et  cunram 
Parliament  Ordinaver  ^d  ^iot  Sam.  Verdon 
addnoeretur  (AngHce,  should  be  sent  for)  in 
custod.  senrien.  ad  Arma  attenden.  Dom.  Comun 
ilt  ad  respond,  ad  barram  ^Jusdem  Domus  pro 
notoriosa  violaSone  Privileg  P  ipm  commiss 
contra  Dom.  Comun.  ^diot" 

It  then  goes  on  to  state  that  Topham 
was  the  Serjeant-at-Arms,  that  he  dele- 
gated his  authority  to  Smithy  and  that 
the  defendants  in  aid  of  Smith  arrested 
and  imprisoned  the  plaintiff,  that  the 
arrest  and  imprisonment  took  place  90 
miles  from  Westminster,  that  the  Parlia- 
ment was  prorogued  upon  a  particular  day, 
that  they  were  not  aware,  and  that  they 
had  no  notice  of  the  prorogation  of  Par- 
liament. As  a  justification  of  the  deten- 
tion of  the  plaintiff  for  the  five  days,  they 
plead  having  no  notioe  of  prorogation; 
stating  that  immediately  upon  their  re- 
ceiving notice  they  discharged  the  plaintifi*. 

Aldebsoh,  B.  :  They  were  five  days  going 
90  miles. 

Attomey-Oeneral :  That  is  a  plea  which 
in  terms  contains  a  justification  similar  to 
that  which  exists  in  the  present  case,  that 
it  was  an  Order  of  the  House  of  Commons ; 
that  the  party  should  be  brought  to  the 
bar  of  the  House,  and  in  that  case  the 
plea  is  pleaded  without  the  statement  of 
any  warrant  having  been  issued;  and 
therefore  it  would  appear  that  no  warrant 
had  been  issued,  ana  the  plea  without  a 
warrant  is  treated  as  a  good  justification ; 
and  it  is  remarkable  that  thatn^lea  is 
signed  *'J.SoU:' 

U  2 
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Tbo  replication  Btates  that 

"The  defendants  detained  the  plaintiff  in 
prison  for  the  space  of  five  days,  part  of  the 
time  in  the  declaration  mentioned  after  they 
had  notice  of  the  prorogation  of  Parliament ;  " 

and  the  rejoinder  takes  issue  upon  the 
fact  of  notice.  Therefore  it  is  quite  clear 
that  that  case  went  entirely  upon  the 
question  whether  the  plaintiff  had  been 
aetained  by  the  defendants  after  the  pro- 
rogation or  Parliament,  with  notice  on  the 
part  of  the  defendants  that  Parliament 
nad  been  prorogued;  that  no  question  of 
privilege  arose ;  that  the  plea,  signed  by 
HoU,  stating  the  Order  of  the  House  that 
the  party  should  be  brought  to  the  Bar  to 
answer  for  a  notorious  violation  of  the 
privileges  of  the  House,  is  treated  as  a 
good  justification,  and  no  demurrer  is  put 
upon  the  record  to  that  plea ;  it  is  allowed 
to  be  an  answer  to  the  action;  but  the 
party  raises  a  question  of  fact  with  re- 
ference to  the  prorogation  and  notice,  and 
that  question  of  fact  alone  in  that  case 
was  decided.  This  is  the  first  occasion  on 
which  the  pleadings  in  Verdon  v.  Beacle 
have  been  brought  before  the  Court. 

These  are  the  only  cases  in  which  an 
action  has  been  maintained  against  an 
officer  or  servant  of  the  House  of  Com- 
mons, and  proceedings  were  afterwards 
taken  by  the  House  of  Commons  against 
the  Judges  who  decided  Jay  v.  ToplMm. 

There  are  also  various  cases  in  which, 
by  Judges  of  the  highest  eminence  and 
learning,  it  has  been,  over  and  over  again, 
stated  that  no  such  action  can  be  main- 
tained. 

The  authorities  are  principally  cases  on 
writs  of  habeas  corpus ^  but  are  applicable 
to  a  question  of  an  action  of  trespass,  as 
appears  from  the  judgment  of  Lord  Ellen- 
borough  in  Bwrdett  v.  Abbott  (a) : 


"  It  has  been  said,  in  answer  to  all  these  cases 
of  refusal  by  the  Courts  to  liberate  on  habeas 
corpus  the  parties  who  had  been  committed  by 
either  House  of  Parliament  for  contempt,  that 
the  Courts,  knowing  that  the  party  committed 
had  a  remedy  by  action  if  he  had  been  illegally 
committed,  would  not  give  him  relief  in  that 
direct  mode,  but  tamed  him  over  to  the  remedy 
by  action,  if  he  were  entitled  to  it,  without 
inquiry  whether  or  not  he  were  entitled  to  relief 
in  the  particular  instance.  But  is  it  found  in 
any  one  instance,  that  upon  a  refusal  by  the 
Courts  to  discharge  the  party  upon  the  writ 
of  habeas  corpus,  m  times  even  of  popular  in- 
flammation, and  where  he  might  have  had  a 
chance  of  getting  a  large  compensation  in  da- 
mages, if  he  were  proved  to  have  been  injured, 
any  such  action  has  been  afterwards  brought  ? 
No  such  action  has  been  ever  brought,  nor  is  it 
pretended  that  in  any  one  of  the  various  oases, 
in  all  of  which  the  Judges  have  refused  to 
liberate  the  party  committed  for  oontempt,  any 

(a)  14  East,  149.  ^ 


ulterior  remedy  by  action  was  ever  suggested  as 
fit  to  be  resorted  to." 

The  Attorney  General  proceeded  to  refer 
to  the  following  authorities,  which  are  fully 
dealt  with  in  Lord  CampbeWs  argument  in 
Stockdale  v.  Hansard,  (3  St.  Tr.  N.S.,  748) 
13  Rep.  63;  Com.  Dig.  Parliament  G.  1; 
Streater's  case  (a) ;  Pya's  case  (6) ;  Lord 
Shaflesbv/ry's  case,(c)  in  which  Sir  Thomas 
Jmies,  who  was  one  of  the  judges  in  the 
case  when  the  habeas  corpus  was  moved  for, 
gave  it  as  his  opinion  that  the  prisoner 
must  be  remanded.    He  says  : 

"  Such  a  comiuitment  by  an  ordinary  court 
of  justice  would  have  been  ill  and  uncertain, 
but  the  case  is  different  when  it  comes  before 
this  High  Court,  to  which  so  much  respect  has 
been  paid  by  our  predecessors,  that  they  have 
deferred  the  determination  of  doubts  conceived 
on  an  Act  of  Parliament  until  they  have  re- 
ceived the  advice  of  the  Lords;  and  now, 
instead  thereof,  it  is  demanded  of  us  to  control 
the  judgment  of  all  the  Peers  given  on  a  Mem- 
ber of  their  own  House,  and  during  the  continu- 
ance of  the  same  Session.  The  cases  where  the 
Courts  of  Westminster  have  taken  cognizance 
of  privilege  differ  from  this  case,  for  in  those  it 
was  only  an  incident  to  the  case  before  them, 
which  was  of  their  cognizance ;  but  the  direct 
point  of  the  matter  is  now  the  judgment  of  the 
Lords.  The  course  of  all  Courts  ought  to  be 
considered,  for  that  is  the  law  of  the  Court. 
Lane's  case,  2  Rast.  And  it  has  not  been 
affirmed  that  the  usage  of  the  House  of  Lords 
has  used  to  express  the  matter  more  particu- 
larly on  commitments  for  contempts,  and  there- 
fore 1  shall  take  it  to  be  according  to  the  course 
of  Parliament.  4th  Inst.  50.  It  is  that  the  said 
Judges  are  assistants  to  the  Lords,  to  inform 
them  of  common  law  ;  but  they  ought  not  to 
judge  of  any  law,  custom,  or  usage  of  Parlia- 
ment." 

The  Attorney  General  proceeded  to  refer 
to  the  proceedings  in  the  House  of  Com- 
mons regarding  Jay  v.  Tofham,{d)  Beg.  ▼. 
Paty,(e)  Entinck  v.  Carrmgton,(f)  Mur- 
ray's ca.ae,{g)  and  Brass  Crosby's  caae,{h) 

ITow,  my  Lords,  I  must  read  the  judg- 
ment of  Mr.  Justice  Blackstone,  who  says : 

**l  concur  in  opinion  that  we  cannot  dis- 
charge the  Lord  Mayor.  The  present  case  is  of 
great  importance,  because  the  liberty  of  the 
subject  is  materially  concerned.  The  House  of 
Commons  is  a  supreme  Court,  and  they  are 
judges  of  their  own  privileges  and  contempts, 
more  especially  with  respect  to  their  own  mem- 
bers. Here  is  a  member  committed  in  execu- 
tion by  the  judgment  of  his  own  House.  All 
Courts,  by  which  I  mean  to  include  the  two 
Houses  of  Parliament  and  the  Courts  of  West- 
minster Hall,  can  have  no  control  in  matters  of 
contempt.    The  sole  adjudication  of  contempts. 


(a)  5  St.  Tr.  866. 
(6)  Jb.  948. 
(c)  6  St.  TY.  1270. 
12  St.  Tr.  826. 


(e)  2Ld.B^m.ll05. 
(/)  19St.ir.1047. 
(a)  1  Wils.  299. 
(A)  8  Wils.  199. 
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and  the  punishment  thereof  in  any  manner,  be- 
longs exclafldyely,  and  withoat  interfering,  to 
each  respective  Court.    Infinite  confusion  and 
disorder  would  follow  if  (Courts  could,  by  writ 
of  habeas  corpus,  examine  and  determine  the 
contempts  of  others.    This  power  to  commit 
results  from  the  first  principles  of  justice,  for  if 
they  have  power  to  decide,  they  ought  to  have 
power  to  punish ;  no  other  Court  shall  scan  the 
judgment  of  a  superior  Court,  or  the  principal 
seat  of  justice.    As  I  said  before,  it  would  occa- 
sion the  utmost  confusion  if  every  Court  of  this 
Hall  should  have  power  to  examine  the  com- 
mitments of  the  other  Courts  of  the  Hall  for 
contenipts ;  so  that  the  judgment  and  cosmiit- 
ment  of  each  respective  Court,  as  to  contempts, 
must  be  final  and  without  control.    It  is  a  con- 
fidence   that    may,    with    perfect    safety    and 
security,  be  reposed  in  the  Judges  and    the 
Houses  of  Fktrliament    Tlie  LegishUure,  since 
the  Revolution  (see  9  &  10  Will.  3.  c  15.),  have 
created  many  new  contempts.    The  objections 
which  are    brou^^ht    of  abusive    consequences 
prove  too  much,  because  they  are  applicable  to 
all  courts   of  dernier  ressort ;   et  ah  abusu  ad 
Msum  non  valent  consequential  is  a  maxim  of  law 
as  well  as  of  logic.     General  convenience  must 
always^    outweigh  partial  inc<mvenience,  even 
supposing  (which,  in  my  conscience,  I  am  ikr 
from  supposing)  that  in  the  present  case  the 
House  has  abused  its  power.    I  know  and  am 
sure  that  the  House  of  Commons  are  both  able 
and  well  inclined  to  do  justice.    How  prepos- 
terous is  the  present  murmur  and  complaint  1 
The  House  of  Commons  have  this  power  only 
in  common  with  all  the  Courts  of  Westminster 
Hall ;  and  if  any  persons  may  be  safely  trusted 
with  this  power,  they  must  surely  be  me  Com- 
mons, who  are  chosen  by  the  people,  for  their 
privileges  and   powers  are  the  privileges  and 
powen  of  the  people.    There  is   a  great  fal- 
lacy in   my  brother  Glynn's  whole  argument 
when  he  makes  the  question  to    be    whether 
the    House   have  acted    according    to    their 
rights  or  not    Can  any  good  man  think  of  in- 
volvmg  the    Judges  in  a  contest  with  either 
House  of  Ptoliament  or  with  one  another  ?  And 
yet  this  manner  of  putting  the  question  would 
produce  such  a  question.    The  House  of  Com- 
mons is  the  only  judge  of  its  own  proceedings. 
Holt  differed  from  the  other   Judges  inthis 
point ;  but  we  must  be  governed  by  the  eleven 
and  not  by  the  single  one.    It  is  a  right  inherent 
in  all  supreme  Courts ;  the  House  of  Commons 
have  always  exercised  it." 

Now,  my  Lords,  upon  this  judgment  of 
Mr.  Jnstice  Bltuksione^  some  very  strong 
remarks  were  made  by  my  Lord  Denma/n^ 
in  the  case  of  Stockdale  v.  Man9ard.(a)  He 
says: 

'*  Sir  William  Blackstone  clearly  showed  on 
the  same  occasion  that  the  return  was  good  on 
acknowledged  principles  of  law,  and  declared 
the  power  then  exercised  to  be  one  which  the 
House  of  Commons  only  possesses  in  common 
with  the  Coxais  of  We«tminster  Hall.  But  it 
must  be  confessed  that  his  remarks  on  the  state 
of  public  feeling  rather  evince  the  spirit  of  a 

(a)  S  St  Tr.  N.S.  728. 


political  partisan  than  the  calmness  and  inde- 
pendence which  become  the  judicial  seat.  We 
know  now  as  a  matter  of  history  that  the  House 
of  Commons  was  at  that  time  engaged,  in  unison 
with  the  Crown,  in  assailing  the  just  rights  of 
the  people.  Yet  that  learnt  judge  proclaimed 
his  unqualified  resolution  to  uphold  the  House 
of  Commons,  even  though  it  should  have  abused 
its  power;  rebuked  the  murmur  and  complaint 
which  its  proceedings  had  justly  excited ;  depre- 
cated as  the  last  of  misfortunes,  and  in  terms 
which  might  lead  to  a  supposition  that  he  was  at 
liberty  to  withdraw  from  it,  a  contest  between 
the  Courts  of  Justice  and  either  House  of  Parlia- 
ment ;  and,  with  reference  to  objections  pressed 
against  the  mode  of  executing  the  warrant, 
worked  himself  up  at  length  to  the  untenable 
position,  it  is  our  duty  to  presume  the  orders  of 
that  House  and  their  execution  are  according  to 
Uw." 

My  Lords,  I  oannot  forbetkr  expressing 
my  astonishment  that  snch  a  passage 
should  be  found  in  a  jndgpsient  which,  I 
will  venture  to  say,  if  your  Lordships  will 
calmly  consider  it,  is  not  free  from  the 
very  same  reflection  which  has  been  oast 
upon  ^e  judgment  of  Mr.  Justice  Black- 
stone;  and  when  his  Lordship  brings  him- 
self to  this  conclusion,  that  Mr.  Justice 
Blcickstone  has  at  length 

**  worked  himself  up  to  the  untenable  position, 
that  it  is  our  duty  to  presume  the  orders  of  that 
House  and  their  execution  are  according  to  law," 

I  am  bound  to  remind  your  Lordships 
that  this  untenable  position  to  which  tne 
learned  Judge  is  supposed  to  have  worked 
himself  up,  not  exhibiting  the  calmness 
and  forbearance  which  should  adorn  the 
judgment  seat,  is  a  position  which  is  con- 
firmed by  a  series  of  the  highest  aathori- 
ties,  and  which,  I  will  venture  to  say,  is 
the  most  unquestionable  and  the  best 
established  proposition  of  law  which  can 
possibly  be  maintained.  I  shall  presently 
show  ^rour  Lordships  that  this  is  so  by 
authorities  on  the  subject. 

IThe  Attorney  General  refeiTed  to  Oliver* s 
case,  (a)  Bex  v.  Flower, {b)  Bwrdett  v.  Ah- 
hoUM)  Rex  V.  Hobhou8e,(d)l 

I  close,  with  the  case  of  The  King  v. 
Hobhouse,  the  series  of  authorities  which  I 
have  adduced  for  the  purpose  of  establish- 
ing that  there  is  not  only  no  authority  for 
saying  that  an  action  can  be  maintained 
for  obedience  to  an  Order  of  the  House  of 
Commons,  but  that  there  is  the  repeated 
recognition  of  the  contrary  by  Judges  of 
the  highest  authority,  without  a  single 
exception,  from  the  time  of  Lord  Shafies- 
bury  down  to  the  time  of  Mr.  Hobhouse, 
when  all  the  cases  were  brought  in  review 
before  the  Court  of  King's  Bench.  Those 
learned  Judges  have  invariably  decided 


(a)  2  W.  Bl.  785. 
(6)  8  T.  B.  814. 


(c)  14  East,  145. 
(<0  SChitBep.S07. 
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upon  principles  which  are  entirely  op- 
posed to  any  notion  that  such  an  action  as 
this  can  be  maintained,  or  that  an  Order 
()f  the  House  of  Commons  is  not  in  itself 
conclusive  of  the  question,  and  an  ade- 
quate and  sufficient  protection  to  the 
officer  of  the  House  for  any  act  which  is 
complained  of  which  he  has  done  in 
obedience  to  it. 

Alderson,  B.  :  Suppose  they  were  to 
order  a  person  to  be  executed,  what  would 
you  say  P 

Attorney  General:  I  say,  my  Lord,  that 
I  decline,  respectfully  but  firmly,  to  argue 
upon  such  an  extreme  case. 

Alderson,  B.  :  The  course  of  the  law 
may  be  that  the  House  of  Commons  has 
the  power  of  committing  for  contempt, 
and  that  no  man  ought  to  judge  whether 
they  have  the  power  of  doing  so.  Is  there 
any  course  of  decisions  which  enables  the 
House  of  Commons  to  turn  a  man  out  of 
his  freehold  P 

Attorney  Oeneral :  I  shall  decline  to  argue 
any  extreme  or  extravagant  cases  of  that 
kind  which  may  be  put  to  me.  I  submit 
that  I  am  not  bound  to  do  so. 

Alderson,  B.  :  Does  not  it  follow  from 
the  general  proposition  which  you  lay 
downP  I  do  not  think  it  necessary  for 
your  argument. 

Attorney  Oeneral:  I  do  not  wish  to  be 
provoked  into  any  unseemly  recrimina- 
tions, but  I  might  adduce  many  instances 
to  show  how  the  best  recognised  powers 
which    unquestionably    your    Lordships 

EDssess  may  be  abused,  and  how  your 
ordships  may  be  utterly  irresponsible. 
But  I  do  not  wish  to  enter  into  an  argu- 
ment of  that  kind. 

Aldebson,  B.  :  There  is  a  material  dis* 
tinction  between  abusing  known  powers 
and  using  unknown  powers. 

Attorney  Oeneral :  If  such  an  occasion 
should  ever  arise  it  will  be  the  proper 
time  unquestionably  to  argue  upon  what 
is  put  now  merely  as  an  imaginary,  and, 
as  1  think,  an  impossible  case.  I  am  not 
called  upon  to  say  what  would  be  my 
opinion  under  those  circumstances ;  nor 
am  I  to  be  pushed,  nor  ought  I  fairly  to 
be  pushed,  to  any  argument  of  that  kind, 
which,  as  your  Lordship  has  intimated,  is 
not  necessary  for  the  decision  of  the 
question,  and  which,  therefore,  ought  not 
to  be  applied  as  a  test  to  jud^e  of  the 
propriety  of  the  argument  which  I  am 
offering  to  your  Lordships,  confined  with- 
in  legal  and  constitutional  limits. 

Aldebson,  B.  :  It  is  not  as  a  test  of 
your  argument,  but  of  the  grounds  on 
which  you  found  your  argument. 

Attorney  Oeneral:  That  I  venture  to  sub- 
mit is  a  constitutional  question,  and  not  a 
legal  question,  llie  remedy  is  not  in  the 
courts  of  law  under  those  circumstances. 


Aldebson,  B.  :  You  would  not  have  the 
slightest  difficalty  if  it  were  the  case  of 
the  Queen.  If  the  Queen  were  to  order  a 
person  to  be  turned  out  of  his  freehold, 
the  Courts  of  Law  would  interfere  and 
stop  it.  You  would  not  have  any  difficulty 
in  following  out  the  argument,  suppose 
the  Queen  were  to  order  a  person  to  be 
executed. 

Attorney  Oeneral :  It  is  quite  clear,  my 
Lord,  that,  with  regard  to  the  Sovereign, 
the  Sovereign  has  delegated  all  power  of 
judicature  to  the  Judges.  The  Sovereign 
cannot  even  issue  a  warrant.  You  may 
put  a  variety  of  cases.  Suppose,  for  in- 
stance, any  personal  injury  is  done  by  the 
Sovereign,  what  redress  is  there  P 

Alderson,  B.:  There  is  none,  because 
the  law  says  so ;  and  so  it  says  of  the 
House  of  Commons.  There  can  be  no 
punishment  for  what  they  do. 

Attorney  Oeneral:  But  there  is  no  re- 
dress of  any  kind  in  the  case  of  the 
Sovereign  in  the  case  which  I  have  put. 

Aldebson,  B.  :  Yes,  there  is  redress. 
That  is  to  say,  the  act  itself  could  not  be 
justified  by  the  person  doing  it.  You 
must  not  presume  that  the  Sovereign  does 
it  with  her  own  hand. 

Attorney  Oeneral :  Why  may  I  not  pre- 
sume it  P  When  your  Lordship  is  putting 
upon  me  extreme  cases,  why  may  not  i 
presume  a  case  where  the  Sovereign,  with 
her  own  hand,  inflicts  an  injury  P 

Aldebson  B.  :  The  law  there  interferes, 
and  stops  you  from  pursuing  such  redress, 
but  the  officer  of  the  Sovereign  is  not 
protected. 

Attorney  Oeneral:  The  distinction  I  ap- 
prehend to  be  this — I  think  really  I 
should  hardly  be  driven  to  consider  ques- 
tions of  this  kind. 

Aldebson,  B.  :  You  may,  no  doubt,  show 
a  course  of  decisions  which  have  estab- 
lished, as  a  matter  of  fact,  that  the  House 
of  Commons  have  been  recognised  by 
courts  of  justice  from  time  immemorial  as 
having  the  power  of  committing  a  man 
for  contempt. 

Attorney  Oeneral:  It  is  quite  unneces- 
sary for  me  to  extend  the  limits  of  my 
proposition  beyond  what  is  essential  for 
the  occasion ;  and  your  Lordships,  I  am 
sure,  will  do  me  the  justice  to  aamit  that 
I  ha^e  not  attempted  anything  of  the 
kind,  but  that  I  nave  endeavoured,  as 
carefully  as  possible,  to  guard  myself 
against  the  possibility  of  intruding  into 
the  arguments  finy  such  imaginary,  and, 
as  I  should  venture  to  say,  such  extrava- 
gant cases.  Suppose,  however,  that  the 
House  of  Lords  had  done  the  very  act 
which  is  now  the  subject  of  inquiry  before 
your  Lordships,  through  their  officer; 
the  Court,  as  in  this  case,  decides  against- 
the  officer.    The  matter  oomes  ultimately, 
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by  appeal,  to  the  HooBe  of  Lords,  as  the 
Ooiirt  of  last  resort,  and  the  House  of 
Lords  may  reverse  the  decisions  of  the 
Courts,  and  may  uphold  the  authority  of 
their  own  act.  You  may  put  even  the 
case  of  murder,  and  yet  tne  House  of 
Lords  would  be  completely  irresponsible. 
You  would  not  have  even  the  power 
which  you  possess  in  some  degree,  con- 
stitutionally to  punish,  if  I  may  so 
call  it,  the  act  of  the  House  of  *0om- 
mou8,  where  that  House  has  exceeded  tbe 
limits  of  the  constitution,  by  dissolving 
them,  because  when  the  next  t^arliament 
assembled,  the  very  same  body  of  Peers 
would  re-assemble,  and  there  could  exist 
no  power,  therefore,  to  check  or  control 
them.  Here,  then,  is  a  case  in  which  the 
powera  and  privileges  of  the  two  Houses 
are  admittea  to  be  the  same,  and  yet  in 
one  case  it  is  quite  clear  there  would  eiist 
perfect  irresponsibility ;  and  yet  I  am  to 
be  pressed  here  by  an  argument  with  re- 
gara  to  the  exercise  of  a  similar  power  on 
the  part  of  the  House  of  Commons,  and  it 
is  to  be  suppoved  that  there  would  be  a 
difference  m  the  result  and  in  the  con- 
clusion at  which  your  Lordships  would 
arrive  in  the  two  cases. 

Aldesson,  B.  :  The  House  of  Lords,  as 
a  judicial  body,  is  different  from  the 
House  of  Lords  in  its  other  capacity. 
We  cannot  help  that.  They  ought  to 
be  bound  by  judicial  rules.  We  cannot 
say  that  they  would  be,  because  human 
nature  is  imperfbct. 
Attorney  General :  Nor  can  you  help,  in 

reference  to  the  other  case,  any  excess  in 

the  authority.    I  mean  the  Courts  of  Law 

could  not.    it  is  a  constitutional  matter. 
Aldebson,  B.  :  What  their  power  is,  is  a 

matter  of  fact ;  that  is,  at  the  common  law. 

It  is  the  common  law  of  the  land,  what  are 

the  pHvileges  of  Parliament,  is  not  it  P 
Attorney  General :  The  ecclesiastical  law 

and  the  Admiralty  law  are  part  of  the  law 

of  the  land,  but  they  are  not  part  of  the 

common  law.    They  are  part  of  the  law  of 

England,  but  they  are  not  part  of  the 

common  law  of  England ;  and  your  Lord- 
ships will  find  that  in  these  cases  the  dis- 
tinction  is  always  taken.     Suppose,  my 

Lords,  that  the  House  of  Lords  were  to 

give  a  corrupt  decision  in  favour  of  one  of 

their  own  bcKly,  how  could  you  redress  it  P 
Albbbsok,    B.  :    There    could    be    no 

remedy. 
Attorney  General:  But  ^lat  dearly  would 

not  prove  that  thepower  does  not  exist. 
Aldsbsoh,  B.  :  Tne  power  they  have  is 

a  discretionary  power. 
Atiomey  GenercU:  No  doubt  the  power 

they  have  is  the  power  of  a  Court. 

Aldbbsov,  B.:  It  is  a  definite  power, 

although  it  is  a  discretionary  |>ower,  be- 

Oftuse  It  ie  defined  l^  its  discretion.    The 


only  difference  between  the  two  things  is 
chis :  it  may  be  among  the  powers  of  any 
Court  to  determine  upon  what  are  their 
known  privileges,  among  which  may  be 
the  very  power  of  determining  by  their 
discretion  what  are  their  privileges.  That 
is  defined  power ;  and  if  they  have  it,  you 
cannot  check  the  misuse  of  that  discre- 
tion. The  House  of  Lords  have  that  dis- 
cretion; the  constitution  and  the  law  give 
it  to  them.  If  they  wrongly  exercise  it, 
there  is  no  remedy.  But  it  is  a  very 
different  thing  to  say  that  the  House  of 
Lords  or  the  House  of  Commons  have  the 
discretion  of  making  to  themselves  a  new 
privilege. 

Attorney  General :  In  a  variety  of  cases 
it  is  impossible  to  say  that  they  have  not. 
Aldsbsom,  B.  :  Then  that  is  making  a 
law,  and  not  administering  it. 

AttopMy  General:  They  may,  without 
the  slightest  power  of  controlling  them, 
commit  acte  of  the  greatest  iigustice. 

Aldbbsok,  B.  :  And  it  may  be  perfectly 
lawful  all  the  time. 

Attorney  General :  It  may  be  lawful,  so 
far  as  the  Courts  of  Law  are  concerned ; 
it  may  be  lawful,  because  there  is  no  possi- 
bility of  controlling  it,  or  of  redressing  it. 
I  have,  therefore,  I  think,  my  Lords, 
successfully  maintained  the  proposition  for 
which  I  was  contending,  that  tne  exercise 
of  the  power  of  the  House  of  Commons  is 
beyond  the  control  of  Courto  of  Law,  and 
is  in  itself  a  sufficient  protection  to 
the  officer  for  obedience  to  it.  As  to  the 
cases  in  which  it  is  said  the  Courto  have 
entertained  the  question  of  privilege, 
and  have  decided  upon  it— the  cases  of 
Lwr}ce,(a)  Thorp,(h)  Olerh,(e)  H%de,{d)  Att- 
v}yle,{e)  WaUh  and  OoueinXf)  FerrereXg) 
Trmoynnard,{h)  Oooky{i)  PledaU,{h)  Dueheee 
of  8omer8et,{l)  FiisJuMrri8,{m)  Benyon  v. 
Evelyn(n) — in  none  of  them  did  any  ques- 
tion arise  with  regard  to  any  authority  of 
the  House,  any  power  exercised  by  the 
House,  or  any  protection  of  its  officer,  act* 
ing  in  obedience  to  ite  orders  or  warrant. 
They  are  all  oases  in  which  certain  claims 
have  been  made,  many  not  argued  at  all, 
for  the  privilege  of  Parliament,  either  for 
the  party  or  for  his  servants,  or  for 
something  connected  with  the  privilege. 

(a)  1  Hats.  Pr.  17. 
C6)  5  Rot.  Pari.  239. 

(c)  5  Rot.  Pari.  374. 

(d)  6  Rot.  Pari.  160. 

(e)  6  Rot.  Pari.  191. 
(/)  4  Prynne  Reg.  757. 
(a)  1  Hats.  Pr.  68. 
(X)  4  Pr>ime  Reg.  780. 
(0  1  Hats.  Pr.  96. 
(ft)  4  Prynne  Reg.  1213. 
(/)  4  Prynne  Reg.  59. 
(m)  8  St.  Tr.  223. 
(n)  O.  Bridg.  824. 
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I  do  not  deny  that  the  Conrts  of  Law^,  the 

qnestion  arising  incidentally,  may,  nay, 

must,  decide  upon  it,  tor  the  cases  cannot 

be  concluded  without.    Nor  did  any  such 

point    arise    in    Ashby    v.     White,((i)   or 

Bamardiston  v.  8oame,(b)    or    Wynne  v. 

Middleton,(c) 
My  Lords,  I  have  argued  this  question 

generally  upon  the  Order  of  the  House  of 

Commons,  and  without  reference  to  the 

nature  and  character  of  that  order.     My 

proposition  is,  that  where  a  party  acts  in 

obedience  to  an  Order  of  the  House  of 

Commons,  and  where  an  action  is  brought 

against  him  for  that  act,  and  it  appears 

that  the  act  was  done  in  obedience  to  that 

order,  that  in  itself  is  an  answer  to  the 
action. 
Aldehson,  B.  :  Whatever  be  the  act  P 
Maule,  J.:   Without  a  Speaker's  war- 
rant? 

Attorney  General:  No  doubt,  my  Lord. 
There  can  be  no  doubt,  by  referring  to 
what  was  the  course  of  proceeding  for- 
merly, that  there  was  no  warrant. 

Parke,  B.:  You  would  not  contend 
that  in  this  case  the  warrant  was  not 
necessary  ? 

Attorney  General:  No.  That  was  the 
mode  in  which  the  House  directed  that 
the  Speaker  should  proceed. 


Monday,  15th  June  1846. 

Attorney  General  i  All  that  has  been 
done  has  been  done  in  pursuance  of 
the  ancient  usages  and  privileges  of 
the  House,  and  the  law  and  custom  of 
Parliament;  it  is  absolutely  essential  to 
the  due  execution  of  the  functions  with 
which  they  are  invested  that  the  House 
should  possess  the  powers^claimed  in  the 
first  and  second  pleas,  to  summon  wit- 
nesses before  the  House  upon  a  matter 
which  was  debating  there,  and  enforce 
their  attendance,  and,  also  the  power, 
claimed  in  the  third  plea,  to  compel  the 
attendance  of  a  party  to  answer  for  a  con- 
tempt and  a  breach  of  the  privileges  of  the 
House. 

The  jndgnaente  of  the  Court  below  per- 
haps leave  it  doubtful  whether  the  de- 
murrer admits  that  the  warrant  was 
framed  according  to  the  privileges  and 
the  law  and  onstom  of  Parliament,  but  it 
is  clear  upon  authority  that  the  powers 
claimed  are  inherent  m  the  House,  and 
essential  to  the  proper  discharge  of  its 
functions,  and  up  to  the  issuing  of  the 
warrant  this  is  admitted  by  Lord  Denman, 
L.O.  J.,  and  Ooleridge,  J.,  below. 


(a)  14  St.  Tr.  695 ,  a  Ld  Baym.  988. 
r6)  9  Lev.  114. 
(c)  Willes,  606. 


Coke  says  (a) : 

"  The  Commons  being  the  general  inquisitors 
of  the  realm,  have  principal  care  in  the  begin- 
ning of  the  Tarliaraent  to  appoint  days  of  com- 
mittees ;  viz.,  of  grievances  (both  in  the  Church 
and  commonwetilth),  of  conrts  of  justice,  of 
privileges,  and  of  advancement  of  trade." 
"  And  it  appeared  by  the  statute  of  86th  of 
Edward  the  Third,  c.  10.,  that  it  is  one  of  the 
principal  ends  of  the  Parliament  to  redress 
grievances.'* 

In  Burdett  v.  Abbott, (b)  Lord  Ellen- 
borough  says : 

•*  Independently,  therefore,  of  any  precedents 
or  recognised  practice  on  the  subject,  such  a 
body  must  d  priori  be  armed  with  a  competent 
authority  to  enforce  the  free  and  independent 
exercise  of  its  own  proper  functions,  whatever 
those  functions  might  be." 

In  Stookdale  v.  Han8ard,{c)  Lord  DeH' 
man  says : 

"  The  Commons  of  England  are  not  invested 
with  more  of  power  and  dignity  by  their  legis- 
lative character  than  by  that  which  they  bear 
as  the  grand  inquest  of  the  nation.  All  the 
privileges  that  can  be  required  for  the  energetic 
discharge  of  the  duties  inherent  in  that  high 
trust  are  conceded  without  a  murmur  or  a 
doubt." 

Littledale,  J.,  says  id) : 

"  There  is  no  doubt  about  the  ri^ht  as  exer- 
cised by  the  two  Houses  of  Parliament,  with 
regard  to  contempts  or  insults  offered  to  the 
Hou.se,  cither  within  or  without  their  walls; 
there  is  no  doubt  either  as  to  the  freedom  of 
their  members  from  arrest,  or  of  their  ri^ht  to 
summon  witnesses,  to  require  the  production  of 
papers  and  records,  and  the  right  of  printing 
documents  for  the  use  of  the  members  of  the 
constituent  body,  and  as  to  any  other  thing 
which  may  appear  to  be  necessary  to  carry  on 
and  conduct  the  great  and  important  functions 
of  their  charge." 

Battesony  J.,  says : 

*'  The  House  is  armed  with  fample  powers  to 
send  for  all  persons  who  can  give  them  informa- 
tion, either  before  a  committee  or  at  the  bar  of 
the  House." 

If  the  House  was^proceedinir  in  the 
exercise  of  its  high  constitutional  duties, 
it  is  not  competent  to  a  court  of^ justice 
to  inquire  into  the  formal  mode  in  which 
it  carries  out  its  proceedings. 

Some  of  the  observations  of  the  judges 
below  are  at  variance  with  all  the  authori- 
ties on  this  subject. 

Coleridge,  J.,  says : 

**  I  pass  on  to  the  second  answer, — that  with 
regard  to  the  transcendent  powers  of  the  House, 
and  its  identity  with*  the  [people  at  [large  ;  and 


(a)  4  Inst  11. 
(6)  14  East,  138. 
(c)  9  A.&JBi.  115. 
id)  lb.  168. 
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oat  of  re0p«3ct  to  its  great  dignitj,  the  vrarrants  { 
which  it  issues  are  not  to  be  dealt  with  as  those  i 
which  proceed  from  tribanals  co-ordinate  with 
ourselves  or  inferior.  I  cannot  admit  that  the 
degree  of  strictness  in  which  formal  accoraoy  is 
to  be  required  in  warrants  has  been  measured, 
or  onght  to  be,  by  the  dignity  of  the  Courts 
from  which  they  issue.  Experience  has  shown 
that  the  liberty  of  the  subject,  with  which  we 
are  entrusted,  is  inroWed  in  the  accuracy  in 
point  of  form  of  legal  proceedings;  for  that 
reason  accuracy  is  required  ;  and  in  that  view 
of  it,  it  is  no  paradox  to  say  that  form  becomes 
substance.  The  more  powerful,  therefore,  the 
source,  the  higher  in  point  of  rank,  the  more 
strictness  ought  we  to  show,  the  more  accuracy 
may  reasonably  be  required.  From  the  wide 
extent  of  jurisdiction,  indeed,  in  the  one  case, 
and  its  narrowness  in  the  other,  a  different  rule 
of  intendment  exists,  but  with  this  qualification, 
the  rule  is  as  I  have  stated;  and  as  it  is  no 
breach  of  respect  to  suppose  that  the  highest 
functionary  of  the  most  exalted  Court  may  im- 
prudently err  in  point  of  form,  however  honest 
his  intention;  and  as  the  most  misdiievous 
results  might  flow  to  the  individual,  or  to  pos- 
terity, if  the  inaccuracy  were  allowed  to  pass 
into  a  precedent,  the  more  mischievous  in  pro- 
portion to  the  greater  power  of  the  Court,  it  is 
no  breach,  of  respect,  but  a  bounden  duty  re- 
spectfully to  set  such  erroneous  proceedings 
aside.  But  it  is  trifling  with  language  to  speak 
of  the  present  warrant  as  defective  in  form  only. 
If  the  House  cannot  arrest  of  its  own  mere 
pleasure,  and  without  cause, — to  omit  to  state 
any  cause,  and  to  rely  on  its  mere  pleasure,  is 
to  proceed  with  one  essential  of  the  jurisdiction 
absent." 

Lord  Denman,  L.C.  J.,  said : 

*'  1  apprehend  that  the  goodness  of  a  warrant 
in  respect  of  its  contents  is  wholly  independent 
of  the  authority  from  which  it  proceeds.  How- 
ever dignified  and  powerful  the  body  which 
sends  forth  process,  that  process  must  be  con- 
sistent with  itself  and  with  the  law,  in  order  to 
defend  the  officer  who  acts  upon  it.  There  is 
no  disrespect  to  the  high  assembly  with  which 
this  matter  originated,  in  applying  the  same 
rules  of  construction  to  the  instrument  by  which 
it  acts  as  to  those  that  may  be  issued  by  an 
ordinary  justice  of  the  peace." 

Now,  certainly,  my  Lords,  I  must  re- 
spectfully express  my  astonishment  at  the 
langDa^e  which  is  nsed  by  these  learned 
judges  m  face  of  the  anthon ties,  and  at  the 
conoliision  whieh  they  haye  come  to,  inas- 
much OS  they  have  taken  no  notice  whatever 
of  the  varioos  decisions  from  the  case  of 
Lord  Shafteslmry  to  Mr.  H<)bhou8e*8  case  in 
1820,  and  the  more  so,  becanse  in  the  case 
of  the  Sheriff  of  MiddUsMf{a)  their  Lord- 
ships had  very  recently  held  a  warrant  of 
commitment  by  the  Speaker  of  the  Hoase 
of  Commons  to  be  good,  although  it  did 
not  state  what  the  contempt  was,  and  the 
commitment  was  "  during  the  pleasure  of 

(o)  11  A.  &  B.278. 


the  House,"  either  of  which  defects  would 
have  rendered  the  warrant  of  a  Justice  of 
the  Peace,  or  an  inferior  Court,  void ;  Be» 
V.  Jame$,{a)  ex  parte  Bes8et.{h) 

The  view  taken  by  WUUams,  J.,  is  cor- 
rect and  consonant  to  the  authorities. 
[The  Attorney  General  read  the  passage.] 

There  are  a  variety  of  authorities  to 
show  that  it  is  not  competent  to  the  Courts 
to  treat  the  warrant  of  the  Speaker  of  the 
House  of  Commons  upon  the  same  footing 
as  the  warrant  of  a  Court  of  inferior  juris- 
diction or  the  warrant  of  a  magistrate. 

Haufhins  says  (c) : 

"  There  can  be  no  doubt  but  that  the  highest 
regard  is  to  be  paid  to  all  the  proceedings  of 
eimer  of  those  Bouses,  and  that  wherever  the 
contrary  does  not  plainly  and  expressly  appear, 
it  shall  be  presumed  that  they  act  wiUiin  their 
jurisdiction,  and  agreeably  to  the  usages  of  Par- 
liament, and  the  rules  of  law  and  justice.^ 

That  the  House  of  Commons  is  a  dis- 
tinct court  of  judicature,  at  least  on  a 
level  with  the  other  courts,  is  laid  down  in 
4  Inst.  28-28,  and  in  the  judgments  of 
Lord  EUenborough  and  Bayley,  J. ,  in  Burdett 
V.  Abbott  ((f)  assented  to  by  Lord  Denman 
in  Stochdale  v.  Han8ard.{e) 

This  also  appears  from  the  question  put 
by  Lord  Elaon,  L.C,  to  the  judges  in 
Bv/rdett  v.  AVboU  in  the  House  of  Lords  (/) : 

*<  Whether,  if  the  Court  of  Common  Pleas, 
having  adjudged  an  act  to  be  a  contempt  of 
court,  had  committed  for  the  contempt  under 
a  warrant,  stating  such  adjudication  generally 
without  the  particular  circumstances,  and  the 
matter  were  brought  before  the  Court  of  Kind's 
Bench,  by  return  to  a  writ  of  fmbeoB  corput,  the 
return  setting  forth  the  warrant  stating  such 
adjudication  of  contempt  generally ;  whether  in 
that  case  the  Court  of  Kii^s  Bench  would  dis- 
charge the  prisoner,  because  the  particular  facts 
and  circumstances  out  of  which  the  contempt 
arose,  were  not  set  forth  in  the  warrant  f  " 

Lord  Chief  Baron  Bicharda  delivered 
the  unanimous  opinion  of  the  judges  that 
in  such  a  case  the  Court  of  £jing*s  Bench 
would  not  liberate. 

Now,  my  lords,  tiiere  are  authorities 
expressly  applicable  to  the  question  of 
commitment  and  the  proceedings  of  the 
House  of  Commons.  In  Lord  8h<rftetibury*8 
case  ig)  Sir  Thoma*  Jones  says : 

**  Such  a  commitment  by  an  ordinary  court  of 
justice  would  have  been  ill  and  uncertain." 

Li  Beg.  v.  Po^y,  Oould  says : 

**  If  this  had  been  a  return  of  a  commitment 
by  an  inferior  court,  it  had  been  naught,  because 

(a)  5  B.  &  Aid.  894. 

(6)  6  Q.  B.  481. 

(c)2Hawk.,P.C.  c.  16  s.  78. 

((0  14  East,  18  8. 

(«)  n  A.  &E.,278. 

(/)  5  Dow,^199. 

(,g)  6  St.  Tr.  1270. 
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it  did  not  set  out  a  sufficient  cause  of  commit- 
ment ;  but  this  return  being  only  a  commitment 
by  the  House  of  Commons,  which  is  superior  to 
this  court,  it  is  not  reversible  for  form  ;  and  that 
answers  the  objections  to  the  form  of  the  com- 
mitment." 

Povyye,  J.  observed : 

**  The  second  objection  was,  that  the  warrant 
was  not  under  seal;  and  2r.d  Institute,  52,  is, 
that  warrants  of  commitment  must  be  in  writ- 
ing, under  hand  and  seal.  But  to  this  I  answer 
that  the  House  of  Commons  is  a  court,  and  so 
my  Lord  Coke  says,  in  his  4th  Institute,  28,  23  ; 
and  commitments  by  a  court  need  not  be  under 
hand  and  seal.  And  besides,  the  consuetudo 
Parliamenti  will  justify  this  commitment.  .  .  . 
...  If  all  commitments  for  contempts,  even 
those  by  this  Court,  should  come  to  be  scanned, 
they  would  not  hold  water.  Our  warrants  here 
in  such  cases  arc  short,  as  for  a  contempt,  or  for 
a  contempt  in  such  a  cause.  So  in  Chancery 
the  commitments  for  contempts  are  for  a  con- 
tempt in  not  fully  answering,  &c. ;  and  would 
not  this  commitment  be  sufficient?  .  .  .  The 
House  of  Commons  is  a  great  court,  and  all 
things  done  by  them  are  to  be  intended  to  have 
been  rite  acta,  and  the  matter  need  not  be  so 
specially  recited  in  their  warrants,  by  the  same 
reason  as  we  commit  people  by  a  rule  of  court 
of  two  lines,  and  such  commitments  are  held 
good,  because  it  is  to  be  intended  that  we 
understand  what  we  do." 

Powell,  J.  Bays : 

*'  And  as  to  that  objection  to  the  warrant,  that 
it  was  to  detain  the  prisoners  daring  the  pleasure 
of  the  House  of  Commons,  that  he  said  was  the 
constant  form  of  warrants  by  the  House." 

In  Brass  Crosby's  case,  De  Orey,  0.  J.  (a) 
says : 

**  In  order  to  judge,  I  will  consider  the  prac- 
tice of  the  courts  in  common  and  ordinary 
cases.  I  do  not  find  any  case  where  the  courts 
have  taken  cognizance  of  such  execution,  or  of 
commitments  of  this  kind ;  there  is  no  precedent 
of  Westminster  Hall  interfering  in  such  a  case. 
In  Sir  J.  Paston's  case,  13  Kep.,  there  is  a  case 
cited  from  the  Year-Book,  where  it  is  held  that 
every  court  shall  determine  of  the  privilege  of 
that  Court ;  besides,  the  rule  is,  that  the  court  of 
remedy  mnst  judge  by  the  same  law  as  the  court 
which  commits.  Now  thin  Court  cannot  take 
cognizance  of  a  commitment  by  the  House  of 
Commons,  because  it  cannot  jucU^e  by  the  same 
law,  for  the  law  by  which  the  Commons  judge 
of  their  privileges  is  unknown  to  us.  If  tiEe 
Court  of  Common  Pleas  should  commit  a 
person  for  a  contempt,  the  Court  of  King's 
Bench  would  not  inquire  into  the  legality  or 
particular  cause  of  commitment,  if  a  contempt 
was  returned ;  yet  in  some  oases  the  Court  of 
King^s  Bench  is  a  court  of  inquiry,  but  in  this 
case  is  only  co-ordinate  with  this  Couii." 

And  BlachsUme,  J.  says : 

"  Little  nice  objections  of  particular  words, 
and  forms  and  ceremonies  of  execatioD>  are  not 

(a)  8  Wils.  199. 


to  be  regarded  in  the  acts  of  the  House  of  Com- 
mons ;  it  is  our  duty  to  presume  the  orders  of 
that  House  and  their  execution  are  according  to 
law." 

In  Hdbhouse*s  case  Lord  TerUerden  said : 

**  We  cannot  inquire  into  the  form  of  the 
commitment,  even  supposing  it  open  to  an  ob- 
jection on  the  ground  of  informality." 

The  House  of  Commons  is,  at  least,  to 
be  treated  npon  the  footing  of  the  snperiop 
courts  of  justice.  In  justifying  nnder  the 
process  of  an  inferior  court,  it  is  abso- 
lutely necessary  to  show  that  the  inferior 
court  had  jurisdiction  over  the  subject 
matter,  but  not  where  the  authority  is 
derived  from  a  superior  court,  note  to 
Peacock  V.  Bell.{a)  Taylor  v.  Clenison,(b) 
Harrison  v.  Wright,{c)  Corny n's  Dig. 
tit.  Pleader,  3  M.  24;  in  Throgmort^ 
y.  Allen{d)  and  in  Mayhew  and  Locke{e) 
it  was  held  that  the  Chief  Justice  of 
the  King's  Bench  might,  by  word  of 
month,  order  the  marshal  to  arrest  a 
person  and  bring  him  before  him  to  answer 
those  things  which,  in  the  King's  behalf, 
should  be  objected  against  him. 

Aldersok,  B.  :  In  the  greatest  case  of 
all,  a  capital  execution,  there  is  no  warrant 
at  all. 

TiNDAL,  0.  J. :  That  is  because  there  is 
a  record ;  that  distinction  is  laid  down  in 
Lord  Hale's  Pleas  of  the  Crown,  and  in 
I  Salk.  329. 

Attorney  General :  In  Watson  v.  BodeU,(f) 
an  action  of  trespass  against  the  messenger 
of  the  Bankruptcy  Court  for  detaining  the 
plaintiff  in  custody  until  he  paid  costs 
under  an  order  of  the  Bankruptcy  Court 
which  was  not  under  seal,  ParJee,  B., 
said  that  if  a  warrant  was  necessary  it 
should  have  been  under  the  Commis- 
sioner's hand  and  seal,  but  added : 

"  It  is  clear  that  a  Court  of  Record  may 
commit  by  order  to  the  custody  of  its  officer  in 
open  court,  as  the  Queen's  Bench  or  Quartet 
Sessions,  for  there  is  or  ought  to  be  a  record  of 
such  commitment,  and  the  order  giyen  sedente 
curid  by  the  court  in  this  case  would  probaUy 
be  a  protection  to  the  officer." 

Hawkins  (g)  lays  down  that  a  commit- 
ment by  the  Chief  Justice,  not  Ehowing 
any  cause  whatever,  shall  be  intended  to 
be  for  a  contempt.  The  ancient  practice 
of  the  Queen's  Bench  used  to  be  to  attadi 
parties  charged  with  serious  contempts  in 
the  first  instance  without  any  notice  at 
all,  to  make  them  answer  npon  interroga- 

(a)  1  Saund.  74a. 

(A)  2  Q.  B.  lOSl. 

(c)  18  M.  &  W.  816,  818. 

(</)  »  BolL  Abr.  658« 

(€)  7  Taun.  6«. 

(/)  14  M.  &  W.  57. 

(y)  2  Hawk.  P.  C.  c.  16  s.a7. 
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tories,  Besb  t.  J(me8,(d^  Afwnt(h)  Scrnndars 
y.  Mdhw^hXc)  When  the  disputes  ftrose 
in  the  reign  of  James  I.,  between  my 
Lord  Coke  and  the  Lord  Gha/nceUor^  as  to 
the  jurisdiction  of  the  Court  of  Ohanoerj, 
an  attempt  was  made  to  reduce  the  Oonrt 
of  Chancery  to  the  level  of  an  inferior 
court,  by  denying  authority  to  the  war- 
rants of  commitment  from  the  Court  of 
Chancery  on  account  of  their  generality, 
because  they  did  not  express  the  cause  or 
show  a  proper  authority  (2  Hawk.  P.  C. 
c.  16.  s.  76) : 

"Whether  bail  is  grantable  by   tbe  King's 
Bench  tu  a  person  committed  by  the  Court  of 
Chanceiy  little  is  said  in  the  books,  except  in 
the  reign  of  King  James  I.,  at  tbe  time  when 
Sir  Edward  Coke  was  Chief  Justice,  when  this 
matter  was  verj  much  litigated,  and  occasioned 
great  heats  between  the  two  courts,  and  several 
persons  committed  to  the  Fleet  by  tbe  Chancellor 
were  1)ailed  by  the  Court  of  King's  Bench  upon 
exceptions  to  the  generality  of  Sie  form  of  tbe 
commitments,  as  not  showing  the  time  of  tbe 
commitment,  or  setting  forth  only  the  command 
of  the  Lord  Chancellor  as  the  ground  of  the 
imprisonment,  without  mentioning  any  crime  at 
all,  or  mentioning  the  crime  in  general  terms, 
as  for  a  contempt  to  the  Court  of  Chancery, 
without  showing  what  the  contempt  was,  or  at 
what  time  committed.    And  one  Qlanvil,  who 
was  generally  committed  by  tbe  command  of 
the  Lord  Chancellor,  without  setting  forth  any 
cause  of  such  command,  seems  to  have  been 
bailed,  upon  examination  of  the  merits  of  the 
decree,  for  disobeying  whereof  be  was  in  truth 
committed ;  whereby  it  appeared  that  tbe  decree 
related  to  a  matter  before  adjudged  at  the  com- 
mon law,  whioh  was  thought  contrary  to  the 
purport  of  the  statutes  of  27  Edw.  8,  c.  1,  and 
4  Hen.  4,  c.  23.    But  this  proceeding  being  re- 
sented by  the  Lord  Ohanoellor,  tbe  said  Qlanvil 
was  afterwards  reoommitted  by  him  for  the  same 
miitter,  and    yet  was    afterwards,  on  another 
habuu  corjmty  bailed  the  second  time  by  tbe 
Court  of  King's  Bench;  but  I  have  not  met 
with  any  precedent  of  Uie  kind  of  late  years ; 
and  bow  far  tbe  long  disuse  of  such  like  pro- 
ceedings may  have  lessened  the  authority  of  the 
cases  above  mentioned,  may  deserve  to  be  con- 
sidered.   However,  it  cannot  but  be  expected 
that  tbe   superior  courts  will  pay  the  highest 
regard  to   one  another's  proceedings,  and  be 
ready  to  presume  that  they  are  agreeable  to  law, 
unless  die  contrary  appear,  or  the  case  be  very 
particular  and  extraoidinary,  which  mav  per- 
haps reasonably  induce  them,  in  some  cnrcum- 
Btances,  to  make  exceptions  from  those  general 
ruks  which,  in  common  cases,  usually  govern 
their  discretion.    But  what  case  in  particular 
may  be  said  to  be  of  so  extraordinary  a  nature, 
it  would  be  needless  and  presumptuous  for  me 
to  endeavour  to  examine.    But  as  to  tbe  case 
above  mentioned,  which  was  formerly  so  much 
litigated,  concerning  the  Chancery's  giving  relief 


(a)  1  Str.  185. 
(by  1  Salk.  84. 
(o)  e  Mod.  78. 


against  a  judgment  at  law,  since  it  seems  to  be 
settled  at  this  day  that  the  Chancery  may,  in 
some  cases,  give  relief  agftinst  tbe  unequitable 
use  of  such  a  judgment,  especially  as  to  a  point 
not  relievable  by  law,  whenever  it  stands 
indifferent  whether  tbe  matter  examined  by 
Chancery,  after  a  judgment  at  law,  be  of  sueb 
a  nature  as  is  proper  for  relief  in  Chancery  or 
not,  it  is  not  probable  that  any  other  Court  of 
Westminster  will  easily  presume  that  it  is  not, 
when  the  Chancellor,  who  is  the  proper  judge, 
bath  determined  that  it  is.  And  agreeably  hereto 
it  hath  been  adjudged,  that  a  commitment  fitmi 
Chancery  for  disobedience  to  a  decree  is  good, 
without  showing  what  the  decree  was." 

In  BUoB  Y.  Lord  Brougham  (a)  the  war- 
rant under  whioh  Mr.  Dioas  was  com- 
mitted to  the  custody  of  the  warden  of  the 
Fleet,  if  tried  by  the  test  which  is  sug- 
gested in  the  judgment  of  the  Court  below, 
certainly  would  have  been  wholly  insuffi- 
cient, for  it  stated  no  cause  and  ordered 
the  plaintiff  to  be  detained  "till  my 
fnrUier  order."  Undoubtedly  it  appeared 
that  the  proceedings  of  Lord  Brougham 
had  not  been  according  to  the  ordinary 
practice  of  the  Court  of  Chancery;  but 
Xiord  Lyndhwr9t  says : 

"  Has  not  tbe  Lord  Chancellor  the  power  of 
altering  tbe  practice  of  the  Court  of  Chancery  ? 
Lord  Chancellors  have  altered  the  practice  in 
meet  important  particulars ; " 

and  then  he  says, 

"  I  have  no  doubt  that  the  Chancellor  has  the 
authority  to  make  an  order  in  a  particular  case, 
altering  the  practice." 

And  he  also  held  that  a  atpeeial  plea  was 
not  necessary,  as  the  action  woula  not  lie. 
BusheWi  ca8e,(6)  Hamond  v.  JEroii^.(o) 

Ln  the  case  of  an  inferior  Court  an  action 
lies  for  an  irregular  commitment,  Boa/ik-^ 
renin  y.  8oott.{d) 

The  well-known  forms  of  attachment  in 
the  different  Courts  may  be  referred  to.(e) 

In  the  Queen's  Bench  the  fbrm  is : — 

'« We  command  you  that  you  attach  So-and- 
so,  that  you  may  have  bim  before  us  on  such  a 
day,  to  answer  for  certain  trespasses  and  con- 
tempts by  him  lately  done  and  committed  in  our 
Court  before  us." 

In  the  Exchequer : — 

*  That  you  attach  C.  D.  by  bis  body  whereso- 
ever you  shall  find  him  in  your  bailiwick,  and 
bim  safely  keep,  so  that  you  may  have  him 
before  tbe  Farons  at  Westminster,  to  answer 
concerning  divers  trespasses,  contempts,  and 
offdnces  by  him  lately  done  and  committed ." 

(a)  6  C.  &  P.  249. 

(b)  1  Mod.  119. 

(c)  lb.  184. 

(d)  8  Camp.  888. 

(0)  Tidd's  PTaotieal  Forms,  p.  181. 
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But  the  form  in  the  Common  Pleas  is 
mnch  more  vagae  and  general ;  it  is : — 

"  To  answer  as  of  and  concerning  those  things 
which  on  our  behalf  shall  then  and  there  be 
objected  against  him." 

It  is  true  that  there  is  an  indorsement 
stating  the  names  of  the  parties,  and  the 
canse  of  commitment;  bat  it  does  not 
show  that  the  cause  itiself  is  within  the 
jurisdiction  of  the  Court. 

Inferior  courts,  it  is  true,  in  their  war- 
rants must  show  their  jurisdiction,  as 
appears  from  many  authorities.  Rex  v. 
I'owle^',(a)RexY.  Eitret{b)  Bex  v.  DtLgger,(c) 
Beg.  V.  Thor(mgood,{d)  In  the  matter  of 
Clarke,  (e)  Therefore  it  was  wrongly  as- 
sumed in  the  Courts  below  that  there  is  no 
difference  between  the  warrants  of  superior 
and  inferior  Courts. 

BoLFE,  B. :  Have  you  the  form  in  which 
Mr.  Lechmere  Charlton  was  committed  P 

Attorney  Oenerdl:  The  forms  of  commit- 
ment in  Mr.  Lechmere  Charlton's  and  Mr. 
Long  Wellesley*8  cases  were  forms  that 
were  recently  adopted,  and  recited  a  very 
special  order  and  a  formal  adjudication; 
but  a  less  complete  form,  ordering  merely 
that  the  party  do  stand  committed  for  his 
contempt  in  writing  and  setting  forth  a 
paper  recited  in  the  order,  was  held  suffi- 
cient by  the  Lord  Chancellor  in  Va7i 
8andam'8  case,(/)  as  having  been  in  use 
for  over  a  century. 

Aldbbson,  B.  :  There  can  be  no  doubt 
that  the  Court  has  a  ri^ht  to  make  any 
objection  to  the  form  of  its  own  warrant ; 
the  House  of  Commons  could  set  a  party 
at  liberty  because  thev  thought  that  the 
warrant  was  not  a  good  warrant. 

Pabks,  B.  :  There  is  no  adjudication  of 
contempt  upon  the  face  of  the  ordinary 
warrant. 

Attorney  Oenerdl :  According  to  the  view 
which  Coleridge,  J.,  appears  to  have  taken 
in  this  case,  everv  warrant  ought  to  con- 
tain, upon  the  face  of  it,  sufficient  to 
enable  the  party  to  know  the  ground  of 
the  proceeding  against  him,  in  order  that 
he  may  determine  for  himself  whether  he 
is  bound  to  obey  it  or  not. 

TiNDAL,  C.J. :  That  would  not  apply  to 
a  warrant  of  the  Court  of  Common  Pleas. 

Pabke,  B.  :  How  would  it  apply  to  cases 
where  thev  arrest  without  warrant?  for 
instance,  the  House  of  Lords  may  arrest 
by  the  mace. 

Aldebson,  B.  :  That  is  the  practice  of 
the  House  of  Lords  now. 


(a) 

(O 

CO  1  Ph.  445,  605. 


1  Salk.  298. 

2  Str.  1066. 
5B.  &  Ald.791. 
12  A.  &  E.  188,  198J 
2  Q.  B.  610. 


Attorney  General:  And  it  cannot  be 
assumed,  as  suggested  in  the  Court  below, 
that  the  Serjeant  would  orally  communi- 
cate to  the  party  the  cause  to  which  he 
was  summoned  or  arrested. 

As  to  the  form  of  the  warrant  and  the 
practice  of  the  House  of  Commons,  that  is 
a  matter  upon  which  no  Court  will  inter- 
fere with  any  other  Court. 

Pabkb,  B.  :  We  must  take  notice  of  the 
practice  of  the  House  of  Commons.  I 
think  that  was  decided  in  Lake  v.  The 
King, {a)  in  regard  to  printing  petitions, 
was  it  not  P 

Attorney-  General :  In  Burd&tt  v.  Abhott,  (6) 
Uolroyd  said : 

**  Suppose  a  party  was  arrested  upon  a  void 
writ  out  of  the  Common  Pleas,  as  if  a  writ 
tested  in  one  term  were  not  returnable  till  the 
second  term,  which  has  been  held  to  be  a  void 
writ,  if  he  sued  his  writ  .of  habeas  corpus, 
returnable  in  this  Court  instead  of  in  the 
Common  Pleas,  this  Court  would  not  discharge 
him,  but  would  refer  him  to  the  Court  out  of 
which  the  writ  issued." 

Lord  Ellenhorough  answered : 

'*  Without  touching  the  question  of  contempt, 
1  should  rather  think  that  if  a  person  arretted 
on  a  process  absolutely  void  upon  the  face  of  it 
claimed  his  discharge  of  ns,  we  should  discharge 
him  whether  it  were  an  Exchequer  or  Common 
Pleas  process;  as,  suppose  the  defect  in  the 
process  were  in  a  matter  required  by  positive 
statute,  of  which  all  the  Courts  most  take  cog- 
nisance. If  indeed  it  were  a  doabtful  matter, 
which  might  involve  any  question  as  to  the 
practice  of  another  Court,  we  should  SMid  him 
to  that  Court." 

Ex  parte  Smyth  in  the  Court  of  King's 
Bench,  (c)  and  Court  of  Exchequer,  (d)  is  a 
direct  authority  on  that  point. 

The  question  as  to  the  validity  of  the 
warrant,  raised  by  Mr.  Justice  Col&ridge, 
and  the  question  as  to  the  sufficiency,  raised 
hj  Mr.  Justice  Wightman,  are  mere  ques- 
tions of  form  and  of  practice. 

The  demurrer  admits  that  the  warrant 
was  duly  issued  by  the  proper  person. 
Fowye,  J.,  in  B^x  v.  Paty,  says  that  things 
done  by  the  House  of  Commons  will  be 
presumed  rite  acta,  without  special  recital, 

**  by  the  same  reason  as  we  commit  people  by  a 
rule  of  court  of  two  lines,  and  snch  commit- 
ments are  held  good,  because  it  is  intended  that 
we  understand  what  we  do." 

Now  I  only  ask  for  the  same  presump- 
tion in  favour  of  the  acts  of  the  Speaker 
of  the  House  of  Commons. 

(a)  1  Saund.  18U 
(6)   14  East,  68. 
(c)8A.  &E719. 
(<0  S  Cr.  IL  &  B.  748. 
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Bat,  even  constrtdng  this  warrant  as 
if  it  iasaed  from  an  inferior  Ooort,  it  is 
good,  for  it  recites  that  the  House 

**  had  that  day  ordered  that  the  plaintiff  should 
be  sent  for  in  the  costodj  of  the  Serjeant-ftt- 
Arms,  attending  the  said  Hoose/' 

and  connecting  that  recital  with  the  sub- 
sequent part,  which 

"did  require  and  authorise  the  Serjeant-at- 
Arms,  then  attending  the  said  House  of  Com- 
mons, to  take  into  custody  the  body  of  the 
plaintiff," 

it  is  obvious  that  "  take  into  custody  " 
must  be  understood  so  as  to  be  a  fulfil- 
ment of  the  recited  order  that  he  should 
be  sent  for,  and  must  therefore  mean  that 
he  was  to  be  brought  before  the  House. 
The  recital  in  a  warrant  may  be  so  coupled 
with  the  mandatory  part.  Oofter  j. 
WiUon,{a)  Ex  parte  Ooff,(b)  DamieU  v. 
PhUUpp$,{c)  Ex  parte  Foul7ce8,{d) 

Petersdorffy  for  the  defendant  in  error : 
My  Lords,  in  appearing  in  support  of 
the  judgment  of  the  Court  of  Queen's 
Bench,  it  is  impossible  to  approach  your 
Lordships  without  expressing  veir  deep 
regret  indeed  that  tne  House  of  Com- 
mons should  have  deemed  it  essential, 
in  order  to  maintain  their  numerous  and 
high  privileges,  to  assert  the  right  of 
issuing  a  warrant  in  the  form  which  has 
been  adopted  in  this  case,  and  acted  upon 
by  their  oflSoers.  No  question  of  privilege 
can  Intimately  arise  in  this  case.  Tne 
House  of  Commons  is  no  party  to  the 
proceeding  at  all,  but  is  introduced 
incidentally.  The  real  question  is,  whe- 
ther any  Court  whatever,  whether  it  be 
the  Court  of  Parliament,  or  any  High 
Court  attached  to  the  administration  of 
justice,  can  issue  a  warrant  for  the  appre- 
hension of  any  man  in  the  state  and  form 
which  has  been  adopted  on  this  occasion. 

It  need  not  be  controverted  that  the 
Houses  of  Parliament,  to  the  same  extent 
as  the  higher  Courts  of  judicature,  possess 
the  power  of  adopting  such  measures  as 
may  oe  essential  for  their  own  protection 
and  for  the  maintenance  of  their  dignity. 
Consequently  they  have  the  power  of  com- 
mitting for  contempt  like  other  Courts,  but 
it  is  an  indispensaole  requisite  of  all  such 
commitments  for  contempt  that  the  Court 
must  formally  adjudicate  on  that  point. 
A  contempt  must  be  found,  and  must  be 
shown  in  the  warrant  of  arrest.  That  in- 
volves the  acknowledgment,  on  my  part, 
that  the  House  of  Commons  possesses  the 
full  power  of  committing  for  contempt. 


(a)  8M.&W.  411. 

(6)  8  M.  &  S.  208. 

(c)  1  Or.  M.  &  B.  66S,  678. 

(lO  15  M.  &  W.  612. 


Li  the  case  of  the  Earl  of  Shc^fteshwry.ia) 
Murray's  oase,(&)  Bex  v.  Fowler, (e)  Bex 
V.  Paty,(d)  Brass  Oroshy*s  case,(0)  and 
the  case  of  the  Sheriff  of  MiddlBsex,{f) 
adjudications  of  contempt  appeared. 

It  mav  further  be  admitted  that  the 
House  of  Commons  has  a  general  inquisi- 
torial power,  but  the  onestion  here  is  what 
means  it  is  authorised  in  using  to  obtain 
evidence. 

The  issuing  of  this  warrant  is  clearly 
a  judicial  act  done  by  the  House  of 
Commons,  acting  as  a  CJourt,  for  it  is  not 
done  in  the  exercise  of  legislative  or  in- 
quisitorial powers.  Now  it  is  well  estab- 
lished that  a  superior  Court  ma^  inquire 
into  the  legality  of  process  issumg  from 
another  Court,  whether  of  limited  or 
general  jurisdiction.  Case  of  the  Marshal- 
sea,{g)  Prigg  v.  Adams, {h)  Bryant  v. 
Okitton,(i)  Barker  v.  Braham.(j)  The 
House  of  Commons  has  no  privilege  ex- 
empting it  from  such  a  rule.  The  extent 
of  their  privileges  has  been  repeatedly 
inquired  into  by  the  Courts  iUonne  v. 
Walshe,{k)  Biver  v.  Cosins,{l)  Benyon  v. 
Evelyn,{m),  Wynne  v.  Middleton,{n),  AsKby 
V.  White,{o)  CoundeU  v.  John,(p)  Bex  v. 
Creevy,{q)  Bex  v.  Lord  Ahingdon.{r)  As  to 
actions  against  the  officers  of  the  House, 
in  Ja^  V.  Topham{s)  the  plaintiff  suc- 
ceeded. 

Pabkb  B.  :  That  was  for  excess. 

Petersdorff:  But  the  Court  took  cog- 
nisance of  the  case ;  Verdon  v.  Deadest) 
BwrdeU  v.  A}iboti,(u)  where  Lord  EUen- 
horough  said,  at  p.  148, 

<'  I  agree  with  Wright  and  Dennison,  J  J.  (in 
Murray's  case)  in  thinking  that  it  need  not 
appear  what  the  contempt  was ;  hut  I  am  not 
prepared  to  say  with  them  that  we  could  in  no 
case  judge  of  it,  or  that  there  might  not  appear 
such  a  cause  of  commitment,  as,  coming  col- 
laterally before  the  Court  in  the  way  of  a  justi- 
fication pleaded  to  an  action  of  trespass,  the 

(a)  6  St.  Tr.  1269. 

(6)  1  Wils.  209. 

(c)  8  T.  B.  814. 

((0  2Ld.Baym.  1106. 

(e)  8  Wils.  188. 

(/)  11  A.  &  E.  278 ;  8  St  Tr.  N.  S.  1289. 

(jg)  10  Rep.  68b. 

(A)  2  Salk.  674. 

(0  1  M.  &  W.  408. 

O)  8  Wile.  868. 

(A)  1  Hats.  Prec.41. 

(0  O.  Bridg.  384. 

(m)  O.  Bri%  824. 

(n)  Willes,  606. 

(o)  2  Ld.  Baym.  988. 

(|>)  2  Salk.  504. 

Iq)  1  M.  &  S.  278. 

(r)  1  Esp.  226. 

(0  12  St.  Tr.  825. 

(0  2  Show.  800. 

(v)  14  East,!. 
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Cooft  mif^ht  not  be  obliged  to  consider,  and  to 
prononncc  to  be  defective." 

Stockdale  v.  Ha7uard.{a)  If  an  oflScer  acts 
under  an  illegal  warrant  of  the  House  of 
Commons  it  is  no  protection  to  him. 
Oourts  of  Equity  and  Ecclesiastical  Courts 
have  acted  on  the  same  principles,  Cooh*8 
ca8e,(&)  Long  Wellesley^s  ca8e,(c)  Lechmm-e 
Charlton's  ca8e,(i)  Dxtchesa  of  Somerset's 


case,(e)  Shirley's  ca8e,(/)  and  the  other 
oases  referred  to  in  Stockdale  v.  Han- 
sard, Lord  Ellenhorough's  judgment  in 
Burdett  v.  Abbott  shows  that  if  the 
warrant  of  the  House  of  Common  were 
illegal  on  the  face  of  it,  as  if  they  ordered 
a  man  to  he  transported  for  a  contempt, 
the  Courts  would  interfere. 

Aldebson  B.  :  You  are  now  putting  a 
totally  different  case.  You  find  no  au- 
thority for  the  House  of  Commons  ever 
transporting  anybody.  If  they  trans- 
ported a  party,  or  ordered  him  to  be  put 
-to  death,  that  would  be  a  different  ques- 
tion, because  you  must  then  see  whether 
in  any  instance  they  have  exercised  that 
authority.  It  is  a  very  different  thing 
to  my  mind,  exercising  an  authority  which 
I  find  in  the  law  books  they  have  exercised 
from  time  immemorial,  and  exercising 
authority  in  a  way  in  which  I  find  no 
trace  of  their  exercising  it  from  time 
immemorial. 

Petersdorff:  The  Court  would  look  to 
the  whole  wariBnt,  in  order  to  see  whether 
or  not  it  is  a  legal  instrument.  In  Bex  v. 
Wright(g)  Lord  Kenyon  said : 

"I  do  not  say  that  cases  may  not  occur  in 
which  wo  would  inquire  whether  or  not  the 
House  of  Commons  were  justified  in  any  par- 
ticular measure.  If,  for  instance,  they  were  to 
send  their  Serjeant-at-Arms  to  arrest  a  counsel 
here,  who  was  arguing  a  case  between  two  indi- 
viduals, or  to  grant  an  injunction  to  stay  the 
prooeedings  here  in  a  common  action,  un- 
doubtedly we  shoald  pay  no  attention  to  it." 

In  all  the  applications  to  discharge  a 
party  detained  under  a  warrant  of  the 
House,  a  discussion  has  taken  place  upon 
the  point  whether  the  warrant  was  le^al 
or  not .  Those  cases  s ustain  the  proposition 
that  the  Courts  will  look  at  the  privileges 
of  the  House  and  ascertain  whether  what 
has  been  done  falls  or  not  within  its  legal 
limits. 

The  objection  therefore  is  open  that  the 
warrant  does  not  authorise    the  arrest. 


(a)  8  St.  Tr.  N.  S.  723. 
(6)  Pryme's  Pari.  Writs,  Pt.  iv.,  1,244. 
(c)  2  Russ.  &  Myl.  639. 
id)  2  Myh  &  Cr.  816. 
(«)  4  Pryme's  Pari.  Beg. 
(/)  Margrave's  Preface  to  Hale's  Jurisdiction 
of  ti^e  House  of  Lords. 
C^)  8  T.  R.  298. 


The  defendant  has  placed  it  on  the  record 
according  to  the  rule  in  Oreen  v.  Jones. (a) 

*'  In  trespass  alone  if  the  defendant  justifies 
under  a  writ,  warrant,  precept,  or  any  other 
authority  whatever,  he  must  set  it  forth  par- 
ticularly in  his  plea ;  for  it  is  not  sufficient  to 
allege  generally  that  he  committed  the  act  com* 
plained  of  by  virtue  of  a  certain  writ  or  other 
warrant  directed  to  him,  but  he  must  set  it 
forth  specially ;  and  the  defendant  ought  further 
to  aver  in  his  plea  that  he  has  substantially 
pursued  such  authority.** 

The  warrant  before  the  Court  is  in  direct 
opposition  to  one  of  the  principal  pro- 
visions of  Magna  Carta. 

*'  No  freeman  shall  be  taken  or  imprisoned, 
or  be  disseised  of  his  freehold  or  his  liberties,  or 
free  customs,  or  be  outlawed  or  exiled,  or  in  any 
otherwise  destroyed;  nor  will  we  pass  upon 
him,  nor  condemn  him,  unless  by  the  lawful 
judgment  of  his  peers,  or  by  the  law  of  the 
land." 

Coke  (b)  explains  this. 

"  *  But  by  the  law  of  the  land.'  For  the  true 
sense  and  exposition  of  these  words,  see  the 
statute  of  the  37th  Edward  the  Third,  chap.  8., 
where  the  words, '  by  the  law  of  the  land,'  are 
rendered  *  without  due  process  of  law ' ;  for 
there,  it  is  said,  '  though  it  be  contained  in  the 
Great  Charter  that  no  man  be  taken,  imprisoned, 
or  put  out  of  his  freehold  without  process  of  the 
law,  that  is,  by  indictment  or  presentment  of 
good  and  lawfiil  men,  where  such  deeds  be  done 
m  due  manner,  or  by  writ  original  of  the  com- 
mon law.  Without  being  brought  in  to  answer 
but  by  due  process  of  the  common  law.  No  man 
be  put  to  answer  without  presentment  before 
justices  or  thing  of  record,  or  by  due  process, 
or  by  writ  original,  according  to  the  old  law  of 
the  land.'  .  .  . 

"Now,  seeing  that  no  man  can  he  taken, 
arrested,  attached,  or  imprisoned  but  by  due 
process  of  law,  and  accordmg  to  the  laws  of  the 
land,  these  conclusions  hereupon  do  follow: 
Jirst,  that  a  commitment  by  lawful  warrant, 
either  in  deed  or  in  law,  is  accounted  in  law  due 
process  or  proceeding  of  law,  and  by  the  law  of 
the  land,  as  well  as  by  process  by  form  of  the 
king's  writ ;  second,  that  he  or  they  which  do 
commit  them  have  lawful  authority ;  third,  that 
his  warrant  or  mittiwuis  be  lawful,  and  that 
must  be  in  writing  under  his  hand  and  seal." 

Then  there  is  this  passage : 

*'  The  4th  cause  must  be  contained  in  the  warrant 
as  for  treason,  felony,  &c.,  or  for  suspicion  of 
treason  or  felony,  &c. ;  otherwise,  if  the  mittimus 
contain  no  cause  at  all,  if  the  prisoner  escape,  it 
is  no  offence  at  all ;  whereas  if  the  mittimus  con- 
tained the  cause,  the  escape  were  treason  or 
felony,  though  he  were  not  guilty  of  the  offence ; 
and,  therefore,  for  the  king's  benefit,  and  that 
the  prisoner  may  be  the  more  safely  kept,  the 
mittimus  ought  to  contain  the  eause." 

(a)  1  Saund.  297. 
(6;  2  Inst.  50,  52. 
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There  is  another  passage  in  page  138  of 
the  third  Yolnme  of  Black»ione  (a) : 

"The  glory  of  the  English  law  consists  in 
deeiiy  defining  the  times,  the  eaose,  and  the 
extent  when,  wherefore,  and  to  what  degree  the 
imprisonment  of  the  subject  may  be  lawftU. 
This  it  is  which  indoces  the  absolute  necessity 
of  expressing  upon  every  commitment  the  reason 
for  which  it  is  made,  that  the  Court,  upon  an 
habeas  corpus,  mAj  examine  into  its  validity, 
and,  aocordmg  to  the  circumstancos  of  the  case, 
may  discharge,  admit  to  bail,  or  remand  the 
prisoner.** 

To  the  same  effect  are  2  Haie  P.C.  Ill, 
112,  LambanTa  Eirenarcha  87  B  2,  c.  2, 
and  Dr.  Oroenvdi^s  ca8e,(6)  and  the  judg- 
ment of  HoU,  O.J.,  in  KendaVa  oa8e.(o) 

The  objection  of  aiicertainty  which  pre- 
vailed in  Money  v.  Leaoh  (d)  applies  here, 
and  it  was  said  there : 

"  It  is  said  that  usage  will  justify ;  and  it  ap- 
pears that  the  same  form  subsisted  at  the  Bevo- 
lution,  and  has  been  continued  e?er  since. 
Usage  has  great  weight,  but  it  will  not  hold 
against  the  dear  and  solid  principles  of  law." 

Again,  the  point  as  to  the  legality  of  a 
warrant,  and  the  effect  it  wonld  have 
in  protecting  an  officer,  was  distinctly 
brought  under  the  attention  of  the  Court 
in  Wickes  t.  ChUterhuckt{e)  and  in  Cafidle 
▼.  8eymour,{f)  the  necessity  of  describing 
the  offence  so  as  to  show  an  authority  to 
iniprison  is  insisted  on. 

If  any  distinction  is  to  be  drawn  be- 
tween a  warrant  to  arrest  and  a  warrant 
to  commit  to  prison,  it  is  more  important 
that  the  warrant  to  arrest  should  be  ex- 
press and  explicit  as  to  the  cause,  than 
where  a  warrant  is  made  out  for  com- 
mittal, because  resistance  to  such  a  war- 
rant is  more  likely. 

Pabkb,  B.  :  What  cause  is  specified  in  a 
eapioB  ad  respondsndAkm  ? 

Peter$dorff:  That  is  civil  process. 

Parks,  B,  :  You  say  the  cause  of 
the  roan's  detention  is  to  be  expressed 
upon  the  instrument.  What  is  there  in  a 
capias  ad  respondendum  f  Only  that  the 
man  be  taken  to  answer.  It  does  not  even 
recite  that  there  has  been  any  original  writ. 

Petersdoxff:  If  your  Lordship  will  per- 
mit me  to  read  it,  you  will  see  that  it 
embodies  a  statement  of  the  cause  for 
which  the  process  has  been  issued. 

**  That  you  take  C.  D.  late  of ,  if  he  be 

found  in  your  bailiwick,  and  him  safely  keep,  so 
that  you  may  have  hi^  body  before  us  to  answer 
A.  B.  in  a  plea,  for  that  whereas  — ** 

Then  it  recites  the  action  and  the  cause 


(a)  8  Bla.  Com.  138  and  1  BU.  Com.  187. 
(6)  1  Ld.  Raym.  218. 
(e)  5  Mod.  78,  85. 

(d)  1  W.  BL  555. 

(e)  2  Bng.  491. 
(/)  1  Q.  B.  889. 


of  action ;  that  is,  that  the  defendant 
against  whom  this  prooess  has  been  sued 
out  has  been  guilty  of  a  breach  of  coven- 
ant, or  that  he  has  failed  to  render. 

Aldbrson,  B.  :  Surely  you  are  wrong  in 
saying  that  it  recites  that.  It  only  says, 
"  We  order  yon  to  take  him  that  he  may 
answer  A.  B."  respecting  something  of 
that  kind. 

Feiersdorff:  Is  not  that  stating  the 
cause? 

Aldbrson,  B.  :  It  may  amount  to  a 
statement  that  there  is  such  an  action 
pending  in  Court. 

Parkb,  B.  :  If  you  scan  the  writ  of  capias 
with  the  same  minute  accuracy  with  which 
you  have  scanned  the  justice's  warrant, 
yon  might  say  it  does  not  appear  distinctly 
that  there  is  a  ]>endinff  cause ;  because  it 
may  be  either  in  a  plea  which  has  been 
instituted,  in  which  case  a  Conrt  of  com- 
mon law  would  haye  a  right  to  issue  a 
warrant ;  or  in  a  cause  to  be  instituted, 
in  which  case  it  would  not  baye  the  right. 
Must  not  yon  apply  to  warrants  of  the 
House  of  Commons  the  same  rule  that 
you  would  apply  to  the  writs  of  a  superior 
Court,  that  it  is  within  their  jurisdiction, 
if  the  contrary  does  not  appear?  Yon 
may  suppose,  of  course,  that  the  capias 
refers  to  an  existing  plea. 

Petersdorff:  1  admit  there  is  a  distinc- 
tion between  the  process  of  a  superior 
and  an  inferior  Court,  but  I  say  that 
whether  it  is  from  a  superior  or  an  inferior 
Conrt,  certain  elements  are  necessary  in 
eyery  warrant.  Certain  regulations  and 
rules  cannot  be  infringed  upon  without 
the  warrant  being  bad.  It  does  not  torn 
upon  any  of  these  minute  distinctions. 

Aldbrson,  B.  :  Are  we  to  construe  the 
warrant  of  the  House  of  Commons  as  the 
warrant  of  a  superior  Court,  or  as  the 
warrant  of  a  magistrate  ?  According  to 
the  dictum  in  Brass  Oros'by*8  case,  (a)  it 
is  upon  the  footing  of  a  superior  Court. 

Tetersdorf :  That  may  be  admitted;  but 
still,  according  to  the  authorities,  it  ought 
to  show,  first,  a  lawful  cause  for  depriving 
the  party  of  his  liberty ;  secondly,  a  jurist 
diction  not  only  oyer  the  subject  matter, 
but  oyer  the  person  to  be  apprehended ; 
thirdly,  some  duration  for  the  imprison- 
ment, or  the  eyent  or  contingency  upon 
which  the  party  may  obtain  bis  discharge ; 
and  fourthly,  there  must  be  a  proper  con- 
clusion to  eyery  warrant.  The  iDstrnment 
in  question  has  none  of  these  requisites. 

The  recital  does  not  show  any  rieht  to 
send  for  Mr.  Howa/rd,  or  that  he  had  done 
anything  to  giye  the  House  of  Commons 
jurisdiction  oyer  him;  neither  is  there 
anything  in  the  mandatory  part  to  show 
that  the  House  had  any  jurisdiction  or 

(a)  8  Wils.  188. 
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bj  the  common  law  it  was  a  good  war- 
rant? 

Petersdorff:  This  warrant  of  the  House 
of  Commons  is  qaite  without  a  parallel. 

Nor  is  this  proceeding  analogous  to 
process  for  ol)taining  the  attendance  of 
witnesses.  That  is  not  compulsory  in  the 
first  instance.  There  must  be  disobedi- 
ence before  an  attachment  issues.  The 
superior  Courts  do  not  begin  by  sending 
for  a  witness  in  custody.  On  this  warrant 
it  appears  that  the  House  of  Commons 
does. 

Alderson,  B.  :  That  is  if  you  construe 
the  warrant  like  that  of  a  magistrate. 

Petersdorff:  No  Courts  of  Law  have  the 
power,  when  they  send  for  a  party  to  give 
evidence,  of  enforcing  his  attendance  at 
once,  by  taking  him  into  custody. 

Alderson.  B.  :  They  have  the  power 
to  commit  a  person  to  give  evidence  in 
criminal  matters. 

Petersdorff:  That,  my  Lord,  is  a  statu- 
tory right  under  1  &  2  P.  &  If .  c.  13.  s.  5, 
2  &  3  P.  A  If.  c.  10.  8.  2.,(a)  in  case  of 
felony,  and  there  is  a  contempt  of  Court 
committed  by  a  party  refusing  to  enticr 
into  a  recognizance. 

Alderson,  B.:  Supposing  he  cannot 
enter  into  a  recogpiizance. 

Petersdorff :  A  married  woman  hag  been 
held  capable  of  entering  into  a  recog- 
nizance in  BeTi/net  v.  Wat$on.{b)  The 
Police  Act,  2  A  3  Vict.  o.  71.  s.  22.,  em- 
powers a  police  magistrate  to  issue  his 
warrant  for  bringing  a  witness  before  him 
who  has  been  served  with  a  summons  and 
disobeys.  It  is  only  by  statute  that  such 
powers  can  be  exercised. 

As  a  further  test  of  the  validity  of  the 
warrant,  what  would  have  been  the  effect 
supposing  that  Mr.  Howard  had  resisted 
Sir  William  Oosset  f  In  the  Countess  of 
Rutland's  case  (c)  it  was  held  that — 

**  The  sheriff  or  any  one  by  his  authority  who 
arrested  the  person  of  another,  ooght,  upon  the 
arrest,  to  show  at  whose  suit  it  is,  out  of  what 
Court,  and  for  what  cause  he  doth  it,  and  when 
the  process  is  returnable." 


that  Mr.  Howard  was  amenable  to  it.  If 
there  are  one  or  two  instances  under  the 
Commonwealth  in  which  the  House  has 
issued  warrants  as  vague,  they  are  clearly 
irregular,  and  can  only  weaken  any  argn- 
ment  upon  uniformity  of  practice.  As  to 
the  forms  of  attachment,  those  in  the 
Queeu*s  Bench  and  Exchequer  do  disclose 
a  cause.  Attachments  in  the  Conrt  of 
Chancery  recite  a  contempt,  and  say  that 
the  party  is  to  answer  that  charge  and  to 
abide  the  order  of  the  Court.  No  ques- 
tion was  raised  as  to  the  form  of  the 
warrant  in  I)i(uis  v.  Lord  Brougham,  and 
it  cannot  be  considered  an  authority. 
The  form  in  the  Common  Pleas — 

**  We  command  you  that  you  attach , 

Esq.,  sheriff  of  our  said  county,  so  that  you 
have  him  before  our  justices  at  Westminster,  to 
answer  us  of  and  concerning  those  things  which 
on  our  behalf  shall  then  and  there  be  objected 
against  him  ** — 

is  more  general,  but  it  contains  a  great 
deal  more  than  the  warrant  here,  because 
it  does  inform  the  party  what  he  is  re- 
quired to  do ;  that  he  is  to  come  and 
•'answer  of  and  concerning  those  things 
which  on  our  behalf  shall  then  and  there 
be  objected  against  him,*'  and  an  indorse- 
ment is  always  added  which  makes  the 
information  complete.  Further,  it  is 
issued  against  the  sheriff,  an  officer  of  the 
Court,  and  it  has  been  adopted  uniformly 
for  a  vast  series  of  years  ;  and  it  clearly 
shows  that  the  party  is  required  to  an- 
swer, and  that,  on  answering,  he  will  have 
performed  the  duty  sought  to  be  enforced 
oy  the  Court,  and  will  be  entitled  to  his 
discharge. 

Still,  if  the  question  were  raised,  this 
form  might  be  held  bad  according  to  the 
doctrine  of  Money  v.  Leach  that  long 
usage  will  not  justify  a  practice  opposed 
to  general  principles. 

Aldebson,  B.  :  That  refers  to  the  prac- 
tice of  a  particular  person,  the  Secretary  of 
State,  but  the  usage  of  a  superior  Court  is 
common  law,  or  rather  what  is  the  common 
law  but  universal  usage  P  The  usage  of 
the  Lord  Mayor  of  London,  for  instance, 
would  not  be  the  common  law.  The  case 
of  Money  v.  Leach  does  not  meet  the  ques- 
tion whether  a  general  warrant  in  use  by 
a  superior  Court  having  iurisdiction  over 
the  whole  kingdom  would  not  be  justified 
b^  immemorial  usage.  Then  the  question 
will  meet  you,  whether  the  House  of  Com« 
mouB  has  not  general  jurisdiction  over  the 
whole  realm  of  England,  and  whether, 
therefore,  the  immemorial  usage  would 
not  apply  to  themp  Supposing  it  could 
be  shown  that  from  all  time,  A*om  the 
time  of  Magna  Carta  and  before  it,  the 
House  had  used  this  particular  form  of 
warrant,  would  not  that  be  evidence  that 


In  Hale  P.  C.  c.  50.  p  583  it  is  stated : 

"If  the  officer  be  demanded,  he  must  show 
his  warrant ;  but  if  he  doth  it  virtuie  officii,  as 
a  constable,  &c.,  it  is  sufficient  to  notify  that  he 
is  the  constable,  or  that  he  arrests  in  the  King's 
name." 

And  at  p.  457— 

"  If  the  sheriff's  buliff  come  to  execnte  a 
process,  but  hath  not  a  lawful  warrant,  as  if  the 
name  of  the  bailiff,  plaintiff,  or  defendant  be 
interlined  or  inserted  after  the  sealing  thereof 


(a)  And  see  11  &  12  Vict.  c. 
(6)  8  M.  &  S.  1. 
(c)  6  Bep.  54. 


42. 
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by  the  baiJiff  himself  or  any  other,  if  such 
bailiff  be  killed,  it  is  but  manslaughter  and  not 
murder." 

Then  in  12th  Reports,  page  50,  there  is 
this  statement : 

"And  in  the  circuit  of  Northampton,  when 
the  Lord  Anderson  and  Glanville  were  Justices 
of  Assize,  a  pursuivant  was  sent  by  the  Ck)m- 
missioners  to  arrest  the  body  of  a  man  to  ap- 
pear before  them,  and  in  resistance  of  the  arrest 
and  striving  amongst  them  the  pursuivant  was 
killed,  and  if  this  was  murder  or  not  was  doubt- 
ful, and  this  depended  upon  the  validity  of 
power  and  authority  of  the  pursuivant,  for  if 
his  authority  was  lawful,  then  the  killing  of  an 
officer  of  justice  in  execution  of  his  office  is 
murder,  and  advisement  was  taken  till  the  next 
assises,  and  upon  conference  at  the  next  assizes 
it  was  resolved  that  the  arrest  was  tortious,  and 
by  consequence  that  this  was  not  murder/' 

The  same  rule  was  laid  down  in  Bwlem 
V.  Fem,{a)  and  in  Hawin  v.  Bwrrow^) 
and  BooTca  r.  Hood,(e) 

If  the  warrant  be  bad,  the  other  matters 
stated  in  the  pleas  cannot  aid ;  they  are 
only  explanatory  and  matters  of  indnoe- 
ment.  It  is  not  even  slated  that  the  acts 
complained  of  were  done  in  obedience  to 
the  orders  of  the  House.  Where  a  party 
justifies  under  an  authority  of  law,  and 
that  authority  is  bad,  it  is  useless  referring 
to  any  antecedent  proceedings  in  the 
cause.  A  sheriff'  in  justifying  under  an 
illegal  warrant  could  not  show  that  the 
plaintiff  had  a  good  and  valid  judgment, 
or  that  all  the  proceedings  antecedent  to 
the  issuing  of  that  warrant,  and  tlie  act- 
ing upon  it,  were  legal.  You  cannot  aid 
a  warrant  essentially  bad  by  any  extrinsic 
matter,  or  by  the  statement  of  any  cir- 
camstances  which  preceded  or  surrounded 
the  granting  of  it. 

Pabke,  B.  :  If  the  warrant  be  bad,  then 
eadU  queBtio.  The  warrant  conveyed  no 
authority  to  him,  becauHC  it  was  not  such 
a  warrant  as  the  law  requires.  Then  he 
was  not  authorised. 

PeteT$dorff:  There  is  a  final  question. 
Did  the  warrant  only  authorise  the  Ser- 
jeant-at-Arms  to  take  into  custody  the 
body  of  the  plaintiff",  not  carrying  him 
from  one  room  to  another,  imprisoning 
him,  and  then  forcing  him  to  return  and 
again  imprisoning  him.  These  are  not 
mere     aggravations,    but    separate    tres- 


Cbesswbll,  J. :  You  say  it  is  an  order 
to  take  him,  and  not  to  fetch  him. 

PeterBdorff:  There  is  a  vast  difference 
between  fetching  him  and  taking  him 
from,  place  to  place. 


(«)  2  Wils.  47. 
(*)  6  T.R.  132. 
(c)  1  Moo.  C.C.  281. 


Maulb,  J.:  May  he  not  move  him  an 
inch  P  Because  sJl  the  allegations  in  the 
declaration  may  be  satisfied  by  a  second 
of  time  and  an  inch  of  space. 

Peter $dorff:  No  doubt.  The  argument 
is,  that  where  a  party  under  an  authority 
of  this  description  seeks  to  justify  the 
whole  of  the  complaints  in  the  plaintiff's 
declaration,  he  must  Hhow  a  clear  autho- 
rity to  do  the  several  acts  which  constitute 
the  plaintiff's  complaints.  There  is  no 
doubt  that  if  the  warrant  had  gone  on,  and 
had  said,  **  You  are  to  take  Mr.  Howard,  and 
to  keep  him  in  custody,  and  imprison 
him,"  it  might  have  been  as  Mr.  Justice 
Mauls  has  said. 

BoLFE,  B. :  Does  not  it,  looking  at  the 
whole  of  it,  really  mean,  '*  GK>  and  fetch 
him"P 


Tuesday,  1st  Deoember  1846. 

The  Attorney  GenercU,  in  reply :  Before 
Stoekddle  v.  Jua^taard,  there  is  no  case  in 
which  the  direct  acts  of  the  House  of 
Commons  or  the  direct  acts  of  their 
officers,  fiowin^  from  their  authority, 
have  been  questioned  in  a  court  of  law. 

£The  Attorney  Oeneral  referred  to  the 
analogous  immunity  of  Judges  as  seen 
in  Hamond  v.  HovoeU^ia)  Floyd  v.  Ba/rker,{b) 
Miller  v.  Lea/fe,(c)  Oaimett  v.  Ferrand,{d) 
Br.  Qroenvelt  v.  BwrweU^e)  Moatyn  v.  Fab- 
rlg<is,(f)  and  argued  that  the  fact  of  a 
privilege  being  open  to  abuse  was  no  proof 
that  it  did  not  exist.] 

Further,  if  the  Court  is  at  liberty  to  ex- 
amine at  all  into  the  validity  of  the  war- 
rant, it  will  stand  the  test,  if  it  be  treated 
as  the  warrant  of  a  Superior  Court,  and 
the  rule  be  applied  to  its  construction 
which  my  learned  friend  has  admitted 
ought  to  be  applied,  but  which  most 
unquestionably  has  not  been  applied  by 
the  Judges  in  the  Court  below. 

Pabke,  B.  :  I  do  not  understand  you  to 
argue  that  in  this  case  the  plea  would  be 
supported  without  a  warrant. 

Attorney  Oeneral:  No,  my  Lord,  cer- 
tainly not. 

Parke,  B.  :  You  use  the  term  that  **  The 
Order  of  the  House  would  be  a  justifica- 
tion." 

Attorney  Oeneral:  I  meant,  my  Lord, 
the  Order,  and  the  proceedings  upon  the 
Order. 

Maule,  J. :  The  plea  does  not  limit  it- 
self to  the  order  to  the  officer ;  it  might 


rer^s. 


(a)  2  Mod.  218. 

(6)  12  Rep.  23. 

(c)  2  W.  81. 1141-7. 

Id)  6  B.  &C.  611,  626. 

(e)  1  Ld.  Raym.  454-468. 

{/)   1  Cowp.  161,  172. 
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be  another  question  whether  the  simple 
statement  of  the  Order  of  the  House  was 
not  safficient. 

Attorney  Oeneral;  That  was  the  course 
taken  in  Ja/u  v.  Topham.  Here  I  admit  that 
the  plaintiff  in  error  does  rely  upon  the 
warrant  in  this  case,  because  the  war- 
rant was  the  mode  in  which  the  House 
directed  that  its  Order  should  be  executed, 
and  therefore  the  Speaker,  in  obedience  to 
the  Order  of  the  House,  was  compelled  to 
ii^Bue  his  warrant,  and  the  oflBcer  is  com- 
pelled to  rely  upon  that  as  his  authority ; 
and  the  question  will  be,  in  what  way  the 
validity  of  that  warrant  is  to  be  tested. 

As  to  the  generality  of  this  warrant. 
The  words  '*  per  legem  teiTse  "  in  Magna 
Carta  only  mean  that  the  taking  must  be 
according  to  law,  as  we  contend  it  was 
here.  The  passage  cited  from  1  Bla. 
Com.  137  applies  to  commitments,  and 
the  passage  from  3  Bla.  Com.  133  is  too 
general,  and  is  contradicted  by  the  prac- 
tice on  attachments.  The  passages  cited 
from  Hale  and  Lambardf  and  the  cases  of 
WickesY.  CUUterhuch  and  Caudle  y.  Seymowr, 
relate  to  the  warrants  of  justices  of  the 
peace.    Hale  says  :(a) 

**  Regularly,  the  warrant  ought  to  contain  the 
caufle  specially,  and  should  not  be  generally  to 
answer  such  matters  as  shall  be  objected  against 
him  ;  because  it  cannot  appear  whether  it  be 
within  the  jurisdiction  of  the  justice  of  the 
peace,  neither  can  it  appear  whether  the  part^' 
be  bailable  or  not  .  .  .  But  yet  I  hold  such  a 
warrant  is  not  therefore  void  ;  but  if  de facto  the 
matter  be  within  the  jurisdiction  of  the  justice 
and  BO  averred,  such  a  general  warrant  is  a  good 
justification,  especially  in  case  of  felony;  and 
anciently  it  was  generally  held  such  general 
warrants  were  good  in  cases  of  treason  or  felony, 
though  in  warrants  of  the  peace  and  good  be- 
havionr  the  cause  must  be  shown,  that  the  party 
may  come  provided  with  his  sureties,  and  accord- 
ingly ;  vide  Kastal's  Entries,  title  Attachment ; 
1  Dalton,  c.  117,  p.  329  b;  Crompt.  de  Pace, 
f.  148  a,  T.  37  Eiiz.,  C.  B.  Broughton  and  Mul- 
shoe ;  and  accordingly  ruled  by  my  Lord  Coke 
himself,  contrary  to  his  opinion  in  his  comment 
upon  Magna  Carta,  T.  7  Jac.,  C.  B.,  the  case  of 
the  Mayor  of  Canterbury,  vide  supra.  Part  I., 
cap.  54,  p.  609,  Breach  of  Prison." 

The  passage  from  Hale  shows  that  it  is 
unnecessary  in  such  a  warrant  to  state 
more  than  in  a  general  manner  the  bus 
picion  which  attaches  upon  the  part^ ;  and 
it  is  perfeclty  clear  that  there  is  no 
necessity  for  a  warrant  of  apprehension  to 
state  the  cause,  because  there  need  not  be 
a  warrant  at  all.  A  party  may  be  appre- 
hended who  has  committed  a  felony,  or  a 
breach  of  the  peace,  without  any  warrant, 
and  may  be  carried  immediately  before  a 
justice. 

Money  v.  Leaeh  does  not  show  that  all 

(a)  2  Hale,  P.C.  211. 


i  general  warrants  are  bad.  Nothing  could 
I  be  more  general  than  the  press  warrant 
'  set  oat  in  Bex  v.  Tvibs  :(a) 

*^  To  impress  seamen,  sea&ring-men,  and  per- 
sons whose  occupations  and  callings  were  to 
work  in  vessels  and  boats  upon  rivers." 

Alderson,  B.  :  The  general  press  war- 
lant  is  confined  to  seamen  ;  those  are 
persons  oyer  whom  the  Crown  has  always 
had  from  all  time  a  general  authority. 

Attorney  General:  Where  a  magistrate 
has  power  to  bind  witnesses  over  to  pro- 
secute or  to  give  evidence,  if  a  party  either 
refuses  or  is  unable  to  find  sureties  for  his 
appearance  as  a  witness,  and  the  magis- 
trate commits  him,  that  is  a  very  strong 
application  of  the  lex  terrce  under  such  cir- 
cumstances. But  all  the  anthorities  as  to 
warrants  are  unimportant  when  it  is  ad- 
mitted that  this  warrant  is  to  be  treated  as 
the  warrant  of  a  Superior  Court. 

Petersdorff:  My  learned  friend  oaght 
not  to  say  that  I  admitted  it ;  I  said  that 
I  would  examine  the  warrant  according  to 
the  tests  that  my  learned  friend  had  laid 
down. 

Attorney  Oeneral:  It  is  clear  fVom  the 
authorities,  4  Inst.  23,  28,  Burdett  v.  AhboU, 
U  East  162,  160,  and  5  Dow,  199,  and  Lord 
Benman  hfimself,  Stockdale  v.  Hansard^  9  A. 
&  E.  130,  Beg.  v.  Paty,  Lord  Shaftesbury's 
case,  and  Brass  Oroshy's  case.  These  au- 
thorities refute  the  doctrine  laid  down  by 
Lord  Benman  and  Coleridge^  J.,  that  the 
warrants  of  the  House  of  Commons  are  to 
be  tried  by  the  same  test  as  those  of  a 
justice  of  the  peace,  and  that  in  proportion 
as  the  rank  of  the  Court  is  higher  the 
construction  ought  to  be  more  strict. 

Alderson.  B.  :  It  rather  turns,  I  think, 
upon  the  extent  of  the  jurisdiction  than 
the  dignity  of  the  person.  A  maffiatrate 
has  limited  jurisdiction  with  regara  to  the 
matters  coming  before  him,  and  therefore 
you  are  obliged  to  see,  upon  the  face  of 
the  warrant,  that  he  has  acted  within  the 
limit  of  the  powers  given  to  him.  It  is 
very  dififerent  from  the  Court  exercising 
general  powers. 

Attorney  General :  Prwndfaeie  an  inferior 
Court  has  no  jurisdiction;  primd  faaie 
a  Superior  Court  has  a  general  jurisdic- 
tion, though  there  may  be  a  Superior 
Court  which  has  not  jurisdiction  over  the 

j  whole  kingdom. 

I      Parke,  B.,  referred  to  the  Court  of  the 

I  County  Palatine  of  Durham  and  to  Peaeoek 

i  V.  Bdlib) 

Attorney  Oeneral;  The  distinction  was 
discussed  in  Harrison  v.  Wright (o) 

I      The  langaage  of  Ooleridge,  J.,  in    the 

'  (a)  Cowp.  512. 

I  (i)  1  Saund.  73. 

(c)  18M.  &W.  818. 
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present  OMe  is  ofc  TMrianoe  with  what  he 
said  in  Biotkdaie  t.  Hcmta/rd :  (a) 


"  Although  in  the  case  of  an  inferior  Court 
over  which  the  Court  exercises  a  power  of  revi- 
sion and  control,  eyen  in  matters  directly  within 
their  cognizance,  it  will  require  to  see  the  cause 
of  committal  in  the  warrant,  jet,  with  r^ard  to 
Courts  of  so  high  a  dignity  as  th^  Houses  of 
Parliament,  if  an  adjudication  be  stated  gener- 
.  ally  for  a  contempt,  as  contempts  are  clearly 
within  their  cognizance,  a  respectful  and  a 
reasonaUe  inteodment  will  be  made,  that  the 
particular  facts  in  which  the  committal  in 
qnestioa  has  proceeded,  warranted  it  in  point  of 
jurisdiction ;  for  the  propriety  of  the  adjudication, 
that  being  assumed,  would  of  course  not  be  to 
be  inquired  into.  But  in  both  cases  the  principle 
of  the  decision  is,  that  there  has  been  an  adjudi- 
cation by  a  Court  of  competent  jurisdiction." 

Lord  Denmcm  in  his  judgment  admits 
that  the  House  is  armed  with  powers  to 
enforoe  the  attendance  of  witnesses,  and 
says: 

*•  As  the  exercise  of  their  privilege  of  inquiiy 
may  obviously  be  wholly  defeated  by  delay,  it 
may  be  necessary  to  secure  such  attendance  by 
coercive  measures  and  without  explanation,  and 
of  that  necessity  the  House  alone  can  judge.'' 

If  the  House  were  inquiring  into  a  trea- 
sonable conspiracy,  and  considered  it 
necessary  to  examine  someone  who  would 
abscond  on  notice  of  their  intention,  and 
cause  others  to  abscond  as  well,  then  if  the 
warrant  would  not  be  good  without  stating 
the  cause,  the  priyacy  of  the  investigation 
would  be  frustrated. 

Petendorff:  It  should  at  least  appear 
that  the  party  was  to  attend  generally 
to  be  subject  to  examination. 

Parks,  B.  :  Do  you  say  that  the  warrant 
would  haye  been  good  if  it  had  stated  that 
he  was  to  be  brought  for  the  purpose  of 
examination  P 

Pdendarff:  A  warrant  issued  by  the 
House  to  bring  the  party  before  the  House, 
in  order  that  he  might  furnish  informa- 
tion, would  be  better  if  it  stated  that  he 
was  to  be  brought  before  the  House  to 
f^imish  that  information,  than  a  warrant 
that  gave  no  cause  at  all,  but  still  I  say 
that  that  would  be  bad.  It  must  show 
that  he  will  not  come  voluntarily,  and 
therefore  must  be  taken. 

Pabks,'B.  :  The  form  I  put  to  you  first, 
you  say  is  not  8u£Scient.  Would  this  be 
sufficient  P — 

*'  Whereas  it  appears  to  the  House  of  Com- 
mons, that  the  witness  will  not  voluntarily  come, 
and  must  be  taken  into  custody  to  be  brought ;  '* 

would  it  be  good  then,  or  must  they  say 
that  he  had  absconded  from  a  former 
orderP 

(a)  9  A.  &  £.  228. 


Fet&ndorf:  It  would  not,  because  they 
cannot  send  for  him  in  custody  in  the  first 
instance. 

Pabks,  B.  :  Do  you  denjr  that  in  any 
cases  they  can  take  a  man  into  custody  to 
be  brought  up  as  a  witness  P 

Petormfor^.-  Not  in  the  first  instance, 
not  until  he  is  guilty  of  contempt. 

Pabke,  B.  :  That  they  cannot  in  any 
case  briuff  him  up  in  custody  as  a  witness, 
but  that  he  must  be  summoned  in  the  first 
instance,  and  that  they  must  have  adjudi- 
cated that  he  is  in  contempt  before  they 
can  bring  him  up  in  custody. 

Attorney  Qeneral:  That  would  be  a  cir- 
cuitous mode  of  effecting  the  purpose,  and 
very  likely  to  defeat  it ;  in  the  judgment 
of  Ooleridge,  J.,  it  seems  admitted  that 
such  a  course  was  not  necessary.  Sup- 
posing tiiis  was  an  order  of  a  Superior 
Court  of  Becord,  whether  the  proceedings 
were  irregular  merely,  or  whether  they 
were  void,  no  action  could  be  maintained 
against  the  officer  for  executinf^  it,  unless 
it  were  a  statutory  power  which  he  had 
exceeded.  If  a  writ  of  right,  in  which 
the  Common  Pleas  had  exclusive  jurisdic- 
tion, had  been  brought  in  the  Court  of 
Queen's  Bench  or  in  the  Exchequer, 
the  officer  would  not  be  liable  for  exe- 
cuting the  process,  because  he  is  the 
officer  of  a  Superior  Court,  and  is  bound 
to  execute  its  process  without  inquiry; 
in  inferior  Courts,  if  he  puts  in  force  that 
which  the  Court  has  no  authority  to  order, 
it  is  at  his  peril.  EiddeU  v.  PaJcemt¥H{a) 
is  an  instance  of  exemption  where  irregular 
proceedings  had  been  taken  in  a  Superior 
Court  and  never  set  aside ;  the  law  as  to 
cases  before  inferior  Courts  and  justices  is 
laid  down  by  TrndcU,  C.J.,  in  MorreU  v. 
Martm.{b) 

In  an  Ecclesiastical  Court,  no  action 
lies  against  a  judge  for  excommunicating 
improperly,  if  he  acted  within  his  juris- 
diction, Aoh^ley  v.  ParMfifon;(c)  other- 
wise, if  he  exceeded  it,  Beawram  y. 
8eott;(d)  and  the  same  law  applies  to  the 
officer. 

In  the  Countess  of  EutUmd^i  case,(6)  it 
was  held  that  the  sheriff  and  his  officers 
might  execute  a  eapias  awarded  against 
the  Countess  by  the  Court  of  Common 
Pleas,  although  the  warrant  showed  that 
she  was  a  peeress  and  that  no  capias  lay 
against  her;  Andrews  v.  Marr%8,{f)  Ca/r- 
rait  V.  Morl&y,(g)  Draper   v.    Blaiiey,(h) 

(a)  2  Cr.  M.  &  R.  80. 
(6)  8  Man.  &  Q.  581. 
(c)  8  M.  &  S.  411. 
Id)  8  Camp.  888. 
(«)  6  Bep.  526. 
(/)  I  Q-  B.  8. 
(S)  1  Q.  B.  18. 
(A)  2  Saund.  198. 
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Action  can  be  maintained  against  the 
officer  who  has  executed  it.  If,  therefore, 
we  transfer  the  pinnciples  which  are  ap- 
plicable to  the  case  of  Courts  of  superior 
jurisdiction,  to  the  ca«e  of  a  warrant  or 
order  of  the  House  of  Commons,  then  this 
subsisting  warrant  is  a  good  justification 
to  the  officer — he  was  boand  to  obey  it,  he 
would  have  been  imprisoned  for  a  con- 
tempt of  the  House  if  he  had  not  obeyed 
it ;  and  in  conformity  to  that  which  has 
been  laid  down  with  regard  to  officers  of 
the  superior  Courts  of  Justice,  an  officer 
of  the  House  of  Commons  executing  a 
warrant  in  a  matter  upon  which  they  have 
jui  isdiction,  is  completely  protected  from 
any  action  being  maintained  against  him. 
If  the  warrant  of  a  House  of  rarliament 
is  not  to  be  tried  by  the  same  rules  as  the 
process  of  an  inferior  Court,  or  the  warrant 
of  a  justice,  there  is  no  authority  for  re- 

?uiring  a  direct  adjudication  of  contempt, 
n  Lord  Shafteshwri/^s  case,  the  warrant 
ordered  the  (Jonstable  of  the  Tower  to  take 
and  keep  the  prisoners  in  custody 
"  during  His  Majesty's  pleasure  and  the  pleasure 
of  this  House  for  their  high  contempt  committed 
against  this  House.*' 

There  is  no  adjudication  of  contempt  in  the 
warrant,  and  it  is  to  keep  during  the  plea- 
sure of  the  King  and  the  House.  It  would 
certainly  be  bad  by  the  tests  contended  for 
on  the  other  side.     Sir  Thomae  Jones  said : 


PwrBons  V.  Lloyd. (a)  Grant  v.  Bagge,(b), 
It  would  be  idle  to  say  that  the  sheriff  or 
his  officer  is  not  liable  if  the  action,  not 
lying  in  the  Court  from  which  the  pro- 
cess issued,  could  be  brought  in  another. 
Where,  however,  the  Courts  are  exercising 
a  power  created  by  Act  of  Parliament 
stricter  rules  prevail,  as  in  the  case  of 
orders  by  the  Lortl  Ch^i^iceJloTt  or  '''ourt 
of  Review,  under  6  Geo,  4.  c.  16.  Muslceit 
V.  DrummonJ,{c)  ChriHie  v.  JJnwiny(iJ) 
Branck^s  v.  Molynt*tLx.{e) 

Pauke,  B.  :  In  Uarrison  v.  Wright  the 
objection  that  a  judge  of  the  Court  of 
Exchequer  had  exceeded  a  statutory 
jurisdiction  was  got  over  by  show- 
ing the  consent  of  the  parties  to  the 
order. 

Attorney  General:  The  distinction  be- 
tween common  law  and  statutory  juris- 
diction seems  contemplated  by  Lord 
Ellenborough  in  Burdett  v.  Abbott ^(f)  where 
he  puts  the  case : 

"  Suppose  the  defect  in  the  process  were  in  a 
matter  required  by  positive  statute  of  which 
all  the  Courts  must  take  cognisance.  If,  indeed, 
it  were  a  doubtful  matter  which  might  involve 
any  question  as  to  the  jiractice  of  another  Court, 
we  should  send  him  to  that  Court.'* 

The  cases  cited  on  the  other  side  do  not 
establish  the  proposition  that  a  Superior 
Court  will  judge  of  the  process  issuing 
from  another  Superior  Court. 

In  the  case  of  the  Marehalsea,  it  was  the 
process  of  an  inferior  Court.  Prigg  v. 
Adams  decided  that  a  judgment  of  the 
Common  Pleas  contrai'y  to  a  statute  esta- 
blishing a  local  Court  was  voidable  only, 
and  not  void,  and  that  no  action  would  lie 
against  the  officer  of  the  Common  Pleas 
for  executing  the  process.  In  an  inferior 
Court  this  would  have  been  otherwise,  and 
the  case  is  authority  for  the  plaintiff  in 
error.  In  Barker  v.  Braham  the  ca.  sa, 
from  the  Court  of  Queen's  Bench  had  been 
set  aside  bv  that  Court  before  the  action 
was  brought  in  the  Common  Pleas.  In 
Bryant  v.  Clutton,{g)  it  was  held  that  the 
party  who  had  sued  out  a  wrongful  attach- 
ment might  be  liable,  but  the  attachment 
was  then  at  an  end. 

There  is  conclusive  authority  to  show 
that  where  a  process  is  subsisting,  whether 
that  process  is  irregular  or  void,  in  the 
case  of  a  Court  cf  superior  jurisdiction  no 

(a)  2  W.  Bl.  845  ;  8  Wils.  341 

(6)  3  East  128,  140. 

(c)  10  B.  &  C.  153. 

id)  11  A.  &  E.  373.  Parke,  B.,  stated  that 
the  order  there  was  not  made  by  the  Lord 
Chancellor,  as  reported,  but  by  the  Court  of 
Review. 

v«)  4  M.  &  G.  226. 

C/)  14  East  64. 

{g)  1  M.  &  W.  408. 


**  Such  a  return  made  by  an  ordinary  Court  of 
justice  would  have  been  ill  and  uncertain ;  but 
the  case  is  different  when  it  comes  from  this 
high  Court,  to  which  so  great  respect  hath  been 
paid  by  our  predecessors,  that  they  deferred  the 
determination  of  doubts  conceived  in  an  Act  of 
I'arliament  until  they  had  received  the  advice  of 
the  Lords  in  Parliament.'* 

Maulb,  J. :  Certainly,  in  the  warrant  in 
Lord  8hafteshury*8   case  there  was  some- 
thing to  let  the  pei*son  know  why  he  was 
taken  and  carried  to  the  Tower.     In  this 
i  warrant,  there  is  nothing  further  than  that 
j  the  House  of  Commons  wants  him. 
I      Attorney  General :  In  Gre&n  v.  Elgie  (a)  a 
I  warrant  similar  to  that  in  Lord  Shafies- 
j  hwry'8  case,  when  issued  by  an  inferior 
Court,  the  Court  of  Review,  was  held  bad. 
I  The  case  of  Beg.  v.  Paty  is  the  strongest 
'  authority  in  favour  of  the  absolute  and 
;  uncontrolled  jurisdiction  of  the  House  of 
'  Commons  on  matters  at  least  of  contempt, 
j  because   there    they  introduced    circum- 
stances into  the  warrant  which  of  them- 
selves would  not  amount  to  a  contempt, 
and  yet  adjudged  that  they  did  amount  to 
a  contempt  and  a  breach  of  the  privileges 
of  the  House. 

*♦  By  virtue  of  an  Order  of  the  House  of 
Commons  of  England  in  Parliament  assembled. 


(a)  6  Q.  B.  99. 
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this  day  made,  these  are  to  require  yon  forth- 
with upon  sig]it  hereof  to  receive  intp  your 
custody  the  body  of  John  Paty,  who,  as  it 
appears  to  the  House  of  Commons,  is  guilty  of 
commencing  and  prosecuting  an  action  at  com- 
mon law  against  the  late  constables  of  Ayles- 
bury, for  not  allowing  his  vote  in  the  election  of 
Members  to  serve  in  Parliament,  contrary  to  the 
declaration,  in  high  contempt  of  the  jurisdiction 
and  in  breach  of  the  known  privileges  of  this 
llon^e,  and  him  in  safe  custody  to  keep  duriug 
the  pleasure  of  the  said  House  of  Commons,  for 
which  this  shall  be  your  warrant." 

It  was  held  by  all  the  Jndges  of  England, 
except  my  Lord  Holt^  that  the  House  of 
Oommons  haying  adjudged  that  there  v^as 
a  contempt,  the  Oonrt  conld  not  inqaire 
into  it ;  it  had  passed  in  rem  judiccdam, 
and  they  were  concluded  by  that  return. 
This  is  distinctly  laid  down  by  Patteson 
and  Coleridge,  J  J.,  in  StocJcdaie  v.  Han- 
8ard,{a) 

Aldsbsok,  B.  :  It  is  very  difficult  to  say, 
if  a  commitment  which  states  a  contempt 
and  no  specific  cause  be  good,  why  a  state- 
ment of  the  circumstances  they  call  a  con- 
tempt should  make  ao^  difierence. 

Attorney  Oeneral :  The  authorities  show 
that  with  regard  to  warrants  of  the  House 
of  Commons,  there  is  infinitely  more  laxity 
allowed  than  with  regard  to  the  warrants 
of  any  of  the  regular  and  ordinary  tribunals 
of  the  country.  In  HohhouaesooBeyh)  the 
warrant  recited  a  contempt,  but  did  not,  if 
construed  with  strictness,  purport  to  com- 
mit for  contempt. 

As  to  the  question  of  adjudication,  it 
may  be  arguoa  that  this  warrant  does  show 
an  adjudication;  it  was  admitted  by  the 
Court  of  Queen's  Bench  in  the  present 
case,  and  not  denied  in  Stochdale  v.  JJon- 
sard,  that  the  House  of  Commons  as  a 
Court  of  inquiry  may  compel  the  attend- 
ance of  witnesses  whom  they  wish  to 
examine,  and  the  warrant  here  recites  their 
order  that  the  plaintiff  should  be  sent  for. 

Lastly,  the  warrant  justifies  the  tres- 
passes complained  of.  It  is  clear  that 
''sent  for"  in  the  recital  means  that  the 
party  is  to  be  brought  hefore  the  House 
and  the  necessary  acts  done  for  that  pur- 
pose. 

Pabks,  B.  :  There  was  not  a  majority 
with  n^  brother  Wightnum  on  that  point. 
Cwr.  cuM^.  tmlt 

Tuesday,  2nd  February  1847. 

Pabks,  B.,  delivered  the  judgment  of 
the  Court:  This  case  was  argued  very 
ably  and  elaborately  at  the  sittings  of  this 
Court  of  Error,  after  Trinity  and  Michael- 
mas Terms  last.  During  the  intenral  be- 
tween the  two  sittings  we  haye  lost  our 

(a)  9  A.  &  E.  195  and  228. 
(6)  2  Chit  Rep.  208. 


deeply  lamented  chief,  the  Lord  Chief 
Justice  Tindalf  and  if  the  surviving  mem- 
bers of  this  Court  had  had  any  difference 
of  opinion  upon  the  judgment  which  they 
ought  to  pronounce,  they  would  certainly 
have  desired  the  attendance  of  the  other 
Judges  who  now  compose  the  Court,  upon 
a  second  argument  of  this  important  case ; 
but  ray  brothers,  Alderson^  Ooltman,  Maule, 
Bolfe,  CreseweU,  and  myself,  who  heard 
the  whole  argument,  agreeing  entirely  in 
opinion,  we  have  thought  it  unnecessaiy 
to  require  that  assistance. 

Upon  the  argument,  every  case  bearing 
upon  the  question  under  consideration,  or 
relating  to  the  powers  and  privileges  of 
Parliament,  was  brou«:(ht  before  us,  and 
commented  upon.  We  deem  it  right  to 
abstain  from  giving  an  opinion  upon  some 
of  the  questions  as  to  the  privileges  of 
the  House,  which  were  discussed  by  the 
learned  counsel,  because  our  judgment  in 
no  way  depends  upon  them. 

We  neea  not,  therefore,  decide  whether 
the  House  of  Commons  is  the  sole  judge 
of  its  own  privileges,  not  merely  when  it 
is  adjudicating  on  their  alleged  violation, 
but  in  all  cases,  so  that  whatever  it  com- 
mands must  be  deemed  to  be  in  conformity 
to  them,  and  the  mere  order  of  the  House, 
under  all  circumstances,  a  sufficient  justi- 
fication, precluding  all  inquiry  into  its 
legality  by  any  ordina^  Court ;  because 
we  find  that  the  privileges  involved  in 
this  case  are  not  in  the  least  doubtful, 
and  the  warrant  of  the  Speaker  is,  in  our 
opinion,  valid,  so  as  to  be  a  protection  to 
tne  officer  of  the  House,  upon  a  principle 
which,  as  it  applies  to  the  process  and 
officers  of  every  Superior  Court,  must 
surely  be  applicable  to  those  of  the  High 
Court  of  Parliament,  and  each  branch 
of  it. 

The  question  arises  upon  a  writ  of  error, 
after  a  judgment  on  demurrer  to  pleas  in 
an  action  of  trespass,  and  all  we  have  to 
determine  is,  whether  those  pleas,  or  any 
and  which  of  them,  are  a  ^ood  answer  to 
the  declaration  of  the  plaintiff  below, 
complaining  of  a  trespass ;  and  in  order 
to  do  so,  we  must  decide  whether  the 
defendant  was  justified  or  not  in  doing 
the  act  complained  of,  by  the  authority 
relied  on  in  the  pleas,  and  consequently 
whether  that  authority  was  sufficient  in 
point  of  law. 

The  trespass  alleged  is  an  assault  on 

the  plaintiff,  the  caiTying  him  along  a 

passage  to  a  room,  and  then  along  another 

i  passage  to  another  room,  and  aetaining 

him  there. 

The  first  and  second  pleas  do  not  differ 
from  each  other  in  any  respect  necessary 
to  be  noticed.  They  both  state  that  cer- 
tain matters  came  on  to  be  discussed  and 
debated  in  the  House  of  Commons  j  that 
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it  was  considered  by  that  House  to  be 
necessary  that  the  plaintiff  shonld  be 
questioned  and  examined  at  the  Bar  of 
tne  House  touching  those  matters ;  that 
an  order  of  the  House  was  made  that  he 
should  attend  the  House  forthwith,  of 
which  order  he  had  notice ;  that  he  wil- 
fully and  contemptuously  refused  to  obey 
the  order,  and  concealed  himself  for  the 
purpose  of  avoiding  attendance  on  the 
House,  and  thereupon,  in  order  to  compel 
the  attendance  of  the  plaintiff  at  the  Bar 
of  the  House,  to  be  questioned  on  those 
matters,  it  was  ordered  ond  resolved  by 
the  House,  that  the  plaintiff  should  be 
sent  for,  and  brought  before  the  House  in 
the  custody  of  the  Serjeant-at-Arms,  and 
that  the  Speaker  should  issue  his  warrant 
accordingly;  that  the  Speaker  did  issue 
his  warrant  accordingly,  by  which  warrant, 
after  reciting  therein  that  the  House  of 
Commons  had  that  day  ordered  that  the 
plaintiff  should  be  sent  for  in  the  custody 
of  the  Serjeant-at-Arms,  he  required  and 
authorized  the  Serieant-at-Arms  to  take 
into  custody  the  body  of  the  plaintiff;  and 
the  defendant  then  proceeds  to  justify,  as 
Serieant-at-Arms,  all  the  trespasses  com- 
plained of,  including  the  detaining  of  the 
plaintiff  until  he  could  bring  him  before 
the  House. 

The  tliird  plea  states,  that  it  was  ordered 
by  the  House  that  the  plaintiff  should 
attend  the  House  to  answer  a  charge 
against  him  of  a  breach  and  contempt  of 
privilege,  of  which  order  he  had  notice  ; 
that  he  did  not  attend,  but  wilfully  and 
contemptuously,  and  without  reasonable 
cause,  disregarded  the  order,  and  con- 
ocaled  and  secreted  himself,  and  there- 
apon  an  order  and  warrant,  similar  to 
those  in  the  first  and  second  pleas,  were 
made,  under  which  there  is  a  similar 
justification. 

The  fourth  plea  states  an  order  to 
attend  (without  assigning  the  rause  of  the 
order),  and  a  wilful  disol>edience  of  the 
order,  and  the  warrant  as  before. 

Upon  the  argument  of  the  demurrer  to 
these  pleas,  the  Court  of  Queen's  Bench 
was  divided;  but  judgment  was  dven  by 
the  majority  for  the  plaintiff ;  and  that  on 
the  ground  of  a  defect  in  the  warrant ; 
and  the  question  which  wo  have  to  decide 
is  the  same,  whether  the  warrant  was 
defective  or  not  ? 

For  it  cannot  be  disputed  that  the 
House  of  Commons  has  by  law  the  par- 
ticular powers  to  take  into  custody  which 
in  the  three  firstpleas  it  is  expressly  averred 
to  have  exercised  (and  we  have  nothing  to 
do  with  any  other).  First,  that  Hoase, 
which  forms  the  great  inquest  of  the 
nation  (OoJoe,  4  Inst  11),  has  a  power 
to  insfcitnte  inquiries,  and  to  order  the 
"inoe  of  witnoMes,  and  in  ease  of 
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disobedience  (whether  it  has  not  even 
without  disobedience  we  need  not  inquire) 
to  bring  them  in  custody  to  the  Bar,  for 
the  purpose  of  examination ;  and  secondly, 
if  tnore  be  a  charge  of  contempt  and 
breach  of  privilege,  and  an  order  for  the 
person  charged  to  attend  and  answer  it, 
and  a  wilful  disobedience  of  that  order, 
the  House  has  undoubtedly  the  power  to 
cause  the  person  charged  to  be  taken  into 
custody,  and  to  be  brought  to  the  Bar  to 
answer  the  charge ;  and  further,  the 
House  alone  is  the  proper  judge  when 
these  powers,  or  either  oi  them,  are  to  be 
exercised.  These  are  the  only  (questions 
of  privilege  involved  in  this  inquiry,  inde- 
pendently of  the  form  of  the  warrant. 

The  first  of  these  two  propositions  was 
rightly  admitted  in  the  iudgments  of 
Lord  bennum  and  my  Brother  OoUridget 
in  this  case  (as  well  as  by  Lord  Denmcun  in 
the  case  of  Stockdalev.  Han$ard),{a)  and  also 
in  the  judgment  of  my  Brother  Williamat 
in  this  case ;  and  it  was  not  disputed  by 
my  Brother  Wightman,  nor  at  the  Bar,  on 
the  argument  before  us ;  and  the  second 
is  equally  clear,  for  it  belongs  at  least  to 
every  Superior  Court. 

The  question,  therefore,  turns  upon  the 
form  of  the  warrant  alone ;  if  it  be  good, 
and  if  it  authorized  all  that  is  alleged  to 
have  been  done  by  virtue  of  it,  the  defen- 
dant was  justified;  if  it  was  bad,  or  if  it 
did  not  aatborize  all  that  the  defendant 
did,  he  was  not  justified ;  for  it  was  ad- 
mitted, and  properly  so,  on  the  part  of  the 
defendant,  that  he  could  not  justify  under 
the  order  of  the  House  (independently  of 
the  warrant),  because  the  order  authorized 
no 'pariieular  person  to  take  the  plaintifi[^ 
To  connect  the  defendant  with  the  order, 
a  warrant  to  him  was  necessary. 

The  answer  to  the  question  as  to  the 
validity  of  the  warrant  depends  mainly 
upon  a  preliminary  point,  on  what  prin- 
ciple is  the  instrument  to  be  construed  P 
Is  it  to  be  examined  with  the  strictness 
with  which  we  look  at  the  warrants  of 
magistrates,  or  others  acting  by  special 
statutory  auihoritv,  and  out  of  the  course 
of  the  common  lawj  or  is  it  to  be  re- 
garded as  the  mandate  or  writ  of  a 
Superior  Court,  acting  according  to  the 
course  of  the  common  law  P 

The  Judges  who  composed  the  majority 
of  the  Court  of  Queen's  Bench  seem  all  to 
have  thought  that  the  Speaker's  warrant 
was  to  be  strictly  construed;  and  Lord 
Denman  and  mj  Brother  Colefidge  appear 
to  have  assimilated  it  to  the  warrant  or 
ooramitment  of  a  justice  of  the  peace,  and 
applied  the  same  rules  of  oonstaruotion  to 
which  suoh  an  instrament  is  always  sub- 
jected ;  all  the  three  Judges  held  it  to  be 


(a)  9  A.  &  B.  116. 
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void,  becaoBe  it  did  not  show  a  siifSoient 
aathority,  on  the  face  of  it,  to  jnetify  the 
defendant  in  all  he  admitted  to  have  done, 
thonf^h  they  did  not  agree  in  the  nature  of 
the  defect.  If  this  hiMl  been  the  case  of  a 
ma^trate  acting  nnder  Bome  statute 
which  gave  him  a  special  authority  to 
take  a  man  into  cusboay,  under  the  same 
circumstances  as  are  stated  in  the  three 
first  pleas,  we  should,  no  doubt,  have 
agreed  wiUi  those  learned  Judges,  that  a 
warrant  in  a  similar  form  would  have 
been  void,  those  circumstances  not  ap- 
pearing upon  the  face  of  it;  for  in  the 
case  of  special  authorities,  given  by 
statute  to  justices  or  others,  acting  out  of 
the  ordinary  course  of  the  common  law, 
the  instruments  by  which  they  act,  whether 
warrants  to  arrest,  commitments,  or 
orders,  or  convictions,  or  inquisitions, 
ought,  according  to  the  course  of  deci- 
sions, to  show  their  authority  on  the  face 
of  them,  by  direct  averment  or  reasonable 
intendment:  not  so  the  process  of 
Superior  Courts,  acting  by  the  authority 
of  the  common  law. 

In  the  argument  of  the  case  of  Peacock 
y.  BeU,(a)  the  rule  as  to  pleading  is  well 
expressed  thus: 

'*  The  old  mle  for  jurisdiction  is,  thst  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of 
the  Superior  Court  but  that  which  specially 
appears  to  be  so;  nothing  is  intended  to  be 
within  the  jurisdiction  of  an  Inferior  Court  but 
that  which  is  expressly  alleged ;  " 

and  therefore  the  muority  of  the  Court 
held,  that  the  Courts  of  Counties  Palatine, 
being  Superior  Courts,  the  record  in  those 
Courts  need  not  state  the  cause  of  action 
to  have  arisen  within  the  jurisdiction.  In 
like  manner,  it  is  presumed  with  respect 
to  such  writs  as  are  actually  issued  by 
Superior  Courts,  that  they  are  dul^  issued, 
ana  in  a  case  in  which  they  have  jurisdic* 
tion,  unless  the  contrary  appear  on  the 
face  of  them  ;  as  it  would,  for  instance,  if 
a  writ  of  capias  for  a  criminal  matter 
issued  from  tne  Common  Pleas,  or  a  writ 
in  a  real  action  (before  the  abolition  of 
such  remedies)  between  subject  and  sub- 
ject, fh)m  the  King's  Bench,  or  the  Ex- 
chequer, in  all  which  cases  the  want  of 
jurisdiction  would  appear.  But  writs 
msued  by  a  Superior  Court,  not  appearing 
to  be  out  of  the  scope  of  their  jurisdiction, 
are  valid  of  themselves,  without  any 
further  alle^tion,  and  a  protection  to  all 
officers  and  others  in  their  aid,  acting 
under  them ;  and  that,  although  they  be 
on  the  face  of  them  irregular,  as  a  capias 
agauMt  a  peeress,  Countess  of  RtMand's 
ca8e»(&)  or  void  in  form,  as  a  capia$  ad 
reapimdendum,   not   returnable  the    next 

(a)  1  SauDd.  74. 
(6)  6  Bep.  64a. 


term,  Par$on9  v.  Llayd,(a)  for  the  officers 
ought  not  to  examine  the  judicial  act  of 
the  Court,  whose  servants  they  are,  nor 
exercise  their  judgment  touching  the  vali- 
dity of  the  process  in  point  of  law,  but  are 
bound  to  execute  it,  and  are  therefore 
protect.ed  by  it. 

Many  of  the  writs  issued  by  Superior 
Courts  do,  upon  the  face  of  them,  recite 
the  cause  of  their  issuing,  and  show  their 
legality ;  writs  of  execution,  for  instance. 
Others,  however,  do  not,  and  though  un- 
questionably valid,  are  framed  in  a  form 
which,  if  they  had  proceeded  from  magis- 
trates  or  persons  having  a  special  juris- 
diction unfaiown  to    the    common    law, 
would  have  been  clearly  insufficient,  and 
would    have   rendered   them    altogether 
void.      A    cojpicu   ad   reapandendvm,    for 
example,  issued  before  the  recent  statute, 
1  and  2  Vici.  c.  110.,  states  no  original 
writ,  no  affidavit  of  debt,  nor  any  plea 
commenced  before  the  capias  issued,  and 
is  still  unquestionably  valid ;   yet  if  in- 
stead of  being  issued  by  a  Superior  Court, 
it  had  proceeded  from  an  individual  who 
had  a  special  limited  power  by  a  statute, 
after    an    original   writ   from    Chancerv 
directed  to  him,  or  after  a  suit  instituted, 
and  affidavit  of  debt,  to  command  another 
to  be  arrested,  a  warrant  in  this  form 
would  have  been  as  clearly  bad.    So  writs 
of  attachment  from    Superior  Courts  do 
not  state  the  previous  steps  of  a  charge 
of  contempt,  the  rule  of  Court  that  they 
should  issue,  or  the  nature  of  the  con- 
tempt.   That  issued  from   the  Common 
Pleas  (not  against  officers  of  the  Court 
merely,  but  against  individuals)  simply 
orders  the  sheriff  to  bring  the  party  into 
Court  on  a  certain  day,  to  answer  to  Her 
Majesty  of  and  concerning  those  things 
which,  on  her  behalf,  shall  then  and  there 
be  objected  against  him.    There    is    no 
recital  of   any  previous    proceeding,   no 
statement  of  the  nature  of  the  charge, 
none  of  the  adjudication  of  the  Court  that 
it  ought  to  be  answered ;  yet  this  writ  is 
as  unquestionably  good,  as  it  would  have 
been    unquestionably  bed,   had    it    been 
j  issued  by  a  magistrate  or  other  individual 
'  who  bad  a  special  jurisdiction  to  punish 
I  for  such  offences  as  would  constitute  a 
contempt  of  Court,  or  any  other  particular 
offence.    It  appears,  indeed,  that  if  a  writ 
of  a  Superior  Court  expressed  no  cause  at 
all,  it  would  be  legal,  and  the  defendant 
not  bailable,  according  to  what  Lord  Cok$ 
says  in  the  Brew&rs'  case.(&) 

It  was  a  mistake  to  assert,  as  was  done 
at  the  Bar,  that  an  adjudication  of  a  con- 
tempt was  a  necessary  part  of  every  com- 
mittal  for  a  contempt,  and  that  an  attach- 


(a)  8  Wile.  341. 

(ft)  I  BoUe  Rep.  184. 
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it  was  considered  by  that  House  to  be 
necessary  that  the  plaintiff  should  be 
questioned  and  examined  at  the  Bar  of 
tne  House  touching  those  matters ;  that 
an  order  of  the  House  was  made  that  he 
should  attend  the  House  forthwith,  of 
which  order  he  had  notice ;  that  he  wil- 
fully and  contemptuously  refused  to  obey 
the  order,  and  concealed  himself  for  the 
purpose  of  avoiding  attendance  on  the 
House,  and  thereupon,  in  order  to  compel 
the  attendance  of  the  plaintiff  at  the  Bar 
of  the  House,  to  be  questioned  on  those 
matters,  it  was  ordered  and  resolved  by 
the  House,  that  the  plaintiff  should  be 
sent  for,  and  brought  before  the  House  in 
the  custody  of  the  Serjeant-at-Arms,  and 
that  the  Speaker  should  issue  his  warrant 
accordingly;  that  the  Speaker  did  issue 
his  warrant  accordingly,  by  which  warrant, 
after  reciting  therem  that  the  House  of 
Commons  had  that  day  ordered  that  the 
plaintiff  should  be  sent  for  in  the  custody 
of  the  Serjeant-at-Arms,  he  required  and 
authorized  the  Serjeant-at-Arms  to  take 
into  custody  the  body  of  the  plaintiff;  and 
the  defendant  then  proceeds  to  justify,  as 
Serjeant-at-Arms,  all  the  trespasses  com- 
plained of,  including  the  detaining  of  the 
plaintiff  until  he  could  bring  him  before 
the  House. 

The  third  plea  states,  that  it  was  ordered 
by  the  House  that  the  plaintiff  should 
attend  the  House  to  answer  a  charge 
against  him  of  a  breach  and  contempt  of 
privilege,  of  which  order  he  had  notice  ; 
that  he  did  not  attend,  but  wilfully  aud 
contemptuously,  and  without  reasonable 
cause,  disregarded  the  order,  and  con- 
oealed  and  secreted  himself,  and  there- 
open  an  order  and  warrant,  similar  to 
those  in  the  first  and  second  pleas,  were 
made,  under  which  there  is  a  similar 
justification. 

The  fourth  plea  states  an  order  to 
attend  (without  assigning  the  cause  of  the 
order),  and  a  wilful  disobedience  of  the 
order,  and  the  warrant  as  before. 

Upon  the  argument  of  the  demurrer  to 
these  pleas,  the  Court  of  Queen's  Bench 
was  divided;  but  judgment  was  given  by 
the  majority  for  the  plaintiff ;  and  that  on 
the  ground  of  a  defect  in  the  warrant ; 
and  the  question  which  we  have  to  decide 
is  the  same,  whether  the  warrant  was 
defective  or  not  ? 

For  it  cannot  be  disputed  that  the 
House  of  Commons  has  by  law  the  par- 
ticular powers  to  take  into  custody  which 
in  the  three  first  pleas  it  is  expressly  averred 
to  have  exercised  (and  we  have  nothing  to 
do  with  any  other).  First,  that  House, 
which  forms  the  great  inquest  of  the 
nation  {Oohe,  4  Inst.  11),  has  a  power 
to  institute  inquiries,  and  to  order  the 
attendanoe  of  witnesses,  and  in  ease  of 


disobedience  (whether  it  has  not  even 
without  disobedience  we  need  not  inquire) 
to  bring  them  in  custody  to  the  Bar,  for 
the  purpose  of  examination ;  and  secondly, 
if  tnore  be  a  charge  of  contempt  and 
breach  of  privilege,  and  an  order  for  the 
person  charged  to  attend  and  answer  it, 
and  a  wilful  disobedience  of  that  order, 
the  House  has  undoubtedly  the  power  to 
cause  the  person  charged  to  be  taken  into 
custody,  and  to  be  brought  to  the  Bar  to 
answer  the  charge ;  and  further,  the 
House  alone  is  the  proper  judge  when 
these  powers,  or  either  oi  them,  are  to  be 
exercised.  These  are  the  only  (questions 
of  privilege  involved  in  this  inquiry,  inde- 
pendently of  the  form  of  the  warrant. 

The  first  of  these  two  propositions  was 
rightly  admitted  in  the  iudgments  of 
Lord  bennum  and  my  Brother  Oolertdge, 
in  this  case  (as  well  as  by  Lord  Denmanin 
the  case  of  Stockdalev. Hansa/rd),(a)  and  also 
in  the  judgment  of  my  Brother  Williams, 
in  this  case ;  and  it  was  not  disputed  by 
my  Brother  Wightman,  nor  at  the  Bar,  on 
the  argument  before  us ;  and  the  second 
is  equally  clear,  for  it  belongs  at  least  to 
every  Superior  Court. 

The  question,  therefore,  turns  upon  the 
form  of  the  warrant  alone ;  if  it  be  good, 
and  if  it  authorized  all  that  is  alleged  to 
have  been  done  by  virtue  of  it,  the  defen- 
dant was  justified;  if  it  was  bad,  or  if  it 
I  did  not  aathorize  all  that  the  defendant 
did,  he  was  not  justified;  for  it  was  ad- 
mitt>ed,  and  properly  so,  on  the  part  of  the 
defendant,  that  he  could  not  justify  under 
the  order  of  the  House  (independently  of 
the  warrant),  because  the  order  authorized 
no  particular  jpereon  to  take  the  plaintiff. 
To  connect  the  defendant  with  the  order, 
a  warrant  to  him  was  necessary. 

The  answer  to  the  question  as  to  the 
validity  of  the  warrant  depends  mainly 
upon  a  preliminary  point,  on  what  prin- 
ciple is  the  instrument  to  be  construed  P 
Is  it  to  be  examined  with  the  strictness 
with  which  we  look  at  the  warrants  of 
magistrates,  or  others  acting  by  special 
statutory  auihoritv,  and  out  of  the  course 
of  the  common  law  j  or  is  it  to  be  re- 
garded as  the  mandate  or  writ  of  a 
Superior  Court,  acting  according  to  the 
course  of  the  common  law  P 

The  Judges  who  composed  the  majority 
of  the  Court  of  Queen's  Bench  seem  all  to 
have  thought  that  the  Speaker's  warrant 
was  to  be  strictly  construed;  and  Lord 
Derttnan  and  my  Brother  Coleridge  appear 
to  have  assimilated  it  to  the  warrant  or 
ooffimitment  of  a  justice  of  the  peace,  and 
api)lied  the  same  rules  of  construction  to 
which  such  an  instrvment  is  always  sub- 
jected ;  all  the  three  Judges  held  it  to  be 


(a)  9  A.  &  E.  116. 
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void,  because  it  did  not  show  a  saflScieDt 
aathority,  on  the  face  of  it,  to  jnetify  the 
defendant  in  all  he  admitted  to  have  done, 
thoof^h  they  did  not  agree  in  the  nature  of 
the  defect.  If  this  had  been  the  case  of  a 
ma^trate  acting  nnder  some  statute 
which  gave  him  a  special  authority  to 
take  a  man  into  custody,  under  the  same 
circumstances  as  are  stated  in  the  three 
first  pleas,  we  should,  no  doubt,  have 
agreed  with  those  learned  Judges,  that  a 
waiTant  in  a  similar  form  would  have 
been  void,  those  circumstances  not  ap- 
pearing upon  the  face  of  it;  for  in  the 
case  of  special  authorities,  given  by 
statute  to  justices  or  others,  acting  out  of 
the  ordinary  course  of  the  common  law, 
the  instruments  by  which  they  act,  whether 
warrants  to  arrest,  commitments,  or 
orders,  or  convictions,  or  inquisitions, 
ought,  according  to  the  course  of  deci* 
sions,  to  show  their  authority  on  the  face 
of  them,  by  direct  averment  or  reasonable 
intendment:  not  so  the  process  of 
Superior  Courts,  acting  by  the  authority 
of  the  common  law. 

In  the  argument  of  the  case  of  Feaeock 
y.  BeU,(a)  the  rule  as  to  pleading  is  well 
expressed  thus: 

'*  The  old  mle  for  junsdiction  is,  that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of 
the  Superior  Court  but  that  which  specially 
appears  to  be  so;  nothing  is  intended  to  be 
within  the  jurisdiction  of  an  Inferior  Court  but 
that  which  is  expressly  alleged ;  " 

and  therefore  the  minority  of  the  Court 
held,  that  the  Courts  of  Counties  Palatine, 
being  Superior  Courts,  the  record  in  those 
Courts  need  not  state  the  cause  of  action 
to  have  arisen  within  the  jurisdiction.  In 
like  manner,  it  is  presumed  with  respect 
to  such  writs  as  are  actually  issued  by 
Siiuerior  Courts,  that  they  are  dul;jr  issued, 
ana  in  a  caee  in  which  they  have  jurisdic- 
tion, unless  the  contrary  appear  on  the 
face  of  them  ;  as  it  would,  for  instance,  if 
a  writ  of  capias  for  a  criminal  matter 
issued  from  tne  Common  Pleas,  or  a  writ 
in  a  real  action  (before  the  abolition  of 
such  remedies)  between  subject  and  sub- 
ject, from  the  Kind's  Bench,  or  the  Ex- 
chequer, in  all  which  cases  the  want  of 
jurisdiction  would  appear.  But  writs 
issued  by  a  Superior  Court,  not  appearing 
to  be  out  of  the  scope  of  their  jurisdiction, 
are  valid  of  themselves,  without  any 
further  allegation,  and  a  protection  to  all 
officers  and  others  in  toeir  aid,  acting 
under  them;  and  that,  although  they  be 
on  the  face  of  them  irregular,  as  a  capias 
against  a  peeress.  Countess  of  RrxUafnd*8 
ca8e,(&)  or  void  in  form,  as  a  capias  ad 
respondendum,   not   returnable  the    next 

(a)  1  Saund.  74. 
(6)  6  Bap.  64a. 


term.  Parsons  v.  Lloyd,{a)  for  the  officers 
ought  not  to  examine  the  judicial  act  of 
the  Court,  whose  servants  they  are,  nor 
exercise  their  judgment  touching  the  vali- 
dity of  the  process  in  point  of  law,  but  are 
bound  to  execute  it,  and  are  therefore 
protected  by  it. 

Many  of  the  writs  issued  by  Superior 
Courts  do,  upon  the  face  of  them,  recite 
the  cause  of  their  issuing,  and  show  their 
legality ;  writs  of  execution,  for  instance. 
Others,  however,  do  not,  and  though  un- 
questionably valid,  are  framed  in  a  form 
which,  if  they  had  proceeded  from  magis- 
trates or  persons  having  a  special  juris- 
diction unknown  to    the    common    law, 
would  have  been  clearly  insufficient,  and 
would    have   rendered   them    altogether 
void.      A    capias   ad  respondendum,    for 
example,  issued  before  the  recent  statute, 
1  and  2  Vioi.  c.  110.,  states  no  original 
writ,  no  affidavit  of  debt,  nor  any  plea 
commenced  before  the  capias  issued,  and 
is  still  unquestionably  valid ;   yet  if  in- 
stead of  being  issued  by  a  Superior  Court, 
it  had  proceeded  from  an  individual  who 
had  a  special  limited  power  by  a  statute, 
after    an    original   writ   from    Chancerv 
directed  to  him,  or  after  a  suit  instituted, 
and  affidavit  of  debt,  to  command  another 
to  be  arrested,  a  warrant  in  this  form 
would  have  been  as  clearly  bad.    So  writs 
of  attachment  from    Sui)erior  Courts  do 
not  state  the  previous  steps  of  a  charge 
of  contempt,  the  rule  of  Court  that  they 
should  issue,  or  the  nature  of  the  con- 
tempt.   That  issued  from  the  Common 
Pleas  (not  against  officers  of  the  Court 
merely,  but  against  individuals)   simply 
orders  the  sheriflP  to  bring  the  party  into 
Court  on  a  certain  day,  to  answer  to  Her 
Majesty  of  and  concerning  those  things 
which,  on  her  behalf,  shall  then  and  there 
be  objected  against  him.    There    is    no 
recital  of   any  previous    proceeding,  no 
statement  of  the  nature  of  the  charge, 
none  of  the  adjudication  of  the  Court  that 
it  ought  to  be  answered  ;  yet  this  writ  is 
as  unquestionably  good,  as  it  would  have 
been    unquestionably  bed,   had    it    been 
issued  by  a  magistrate  or  other  individual 
who  bad  a  special  jurisdiction  to  punish 
for  such  offences  as  would  constitute  a 
oontempt  of  Court,  or  any  other  particular 
offence.    It  appears,  indeed,  that  if  a  writ 
of  a  Superior  Court  expressed  no  cause  at 
all,  it  would  be  legal,  and  the  defendant 
not  bailable,  according  to  what  Lord  Coke 
says  in  the  Brewers*  case.(6) 

It  was  a  mistake  to  assert,  as  was  done 
at  the  Bar,  that  an  adjudication  of  a  con- 
tempt was  a  necessary  part  of  every  com- 
mittal  for  a  contempt,  and  that  an  attach- 


(a)  3  Wils.  341. 

(ft)  I  EoUe  Rep.  184. 
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possibly  lead  to  tho  aame  consequence,  the 
abuse  of  the  liberty  of  the  subject,  by 
their  imprisoning  any  one  at  their  mere 
will  and  pleasure  ? 

i      The  possibility  of  abuse,  which  is  urged 
I  as   an   objection   to   the   power  of  either 
j  Honso  to  issue  its  mandate  in  such  a  form, 
,  is  no  valid  argument  against  its  existence. 
■  If  it  were,  it  would  apply  equally  to  all 
the  Superior  Courts,  which,  without  doubt, 
I  have  the  power  of  issuing  theirs,  in  the 
form  before  referred  to ;  and  it  would  ap- 
ply also  to  the  other  admitted  legal  powers 
of  these   Courty,   which  may  be  abused 
without  adequate  remedy. 

In  case  of  an  improper  exercise  of  this 
power  of  attachment  by  a  Oourt  of  Law  or 
Equity,  or  by  either  branch  of  the  High 
Court  of  Parliament,  there  can  be  no 
appeal ;  the  only  remedy  is  by  application 
to  the  sense  of  justice  oi  each  Court ;  and 
it  would  be  improper  to  suppose  that  any 
one  of  them  would  be  more  likely  to 
abuse  the  power,  or  less  likely  to  grant 
redress,  than  another. 

That  the  rule  which  we  have  stated  does 
prevail  with  respect  to  the  proceedings  of 
the  High  Court  of  Parliament,  is  proved 
by  numerous  authorities.  Mr.  Justice 
PowySf  in  Beg,  v.  Paty,{a)  says : 

*  That  the  House  of  Commons  is  a  great 
Court,  and  nil  things  done  by  them  are  pre- 
sumed to  he  rite  acta^  and  the  matter  need  not 
he  specially  recited  in  their  warrants,  for  the 
same  reason  as  we  commit  people  by  a  rule  of 
two  lines  ;  and  such  commitments  are  held  good, 
because  it  is  to  he  intruded  that  we  uuderstand 
what  we  do." 


mcnt  would  be  invalid  without  it.  It  is 
not  so  in  the  Superior  Courts  of  common 
law,  as  has  been  stated,  nor  in  the  Court 
of  Chancery,  as  Lord  Lyndhurst  has  lately 
deci<led,  after  an  inquiry  into  precedents, 
Ex  parte  Van  Sandam.(a) 

The  proceedings  of  the  House  of  Com- 
mons in  the  two  cases  stated  in  tho  plead- 
ings, in  each  of  which  it  is  acting  for 
ittelf,  and  enforcing  its  own  lawful  antho- 
rity,  bear  a  close  analogy  to  cases  of  con- 
tempt, in  which  the  Superior  Courts  in 
Westminster  Hall  are  acting  for  them- 
selves, and  are  enforcing  theirs.  If  in 
these  Courts  the  writ  of  attachment  need 
not  state  any  special  grounds,  in  order  to 
show  that  the  Court  is  acting  duly,  form- 
ally, and  regularly,  what  good  reason  can 
be  assigned  for  requiring  the  House  of 
Commons  to  do  so  P  If  the  writ  of  attach- 
ment in  the  general  form  used  is  a  pro- 
tection to  the  sheriff,  the  ofl5cer  of  the 
Court  executing  it  (as  it  undoubtedly  is. 
and  he  need  slate  nothing  in  his  plea  but 
the  issuing  of  the  attachment,  I  refer  to 
Levinz's  Entries,  page  191,  Britton  v. 
CoUAh)  Com.  Dig.  Pleader,  3  M.  24),  why 
should  not  the  warrant  of  tho  Speaker,  in 
a  general  form,  he  equally  a  protection  to 
the  Serjeant-at-  ^.rms,  the  proper  officer  of 
the  House  P  We  are  clearly  of  opinion 
that  at  least  as  much  r aspect  is  tu  be 
shown,  and  as  much  authority  to  be  attri- 
buted, to  these  mandates  of  the  House  as 
to  those  of  the  highest  Courts  in  the  coun- 
try ;  and  if  the  officers  of  the  ordinary 
Courts  are  bound  to  obey  the  process 
delivered  to  them,  and  are  therefore  pro- 
tected by  it,  the  officer  of  the  House  of 
Commons  is  as  much  bound,  and  equally 
protected.  The  House  of  Commons  is  a 
part  of  the  High  Court  of  Parliament, 
which  is,  without  question,  not  merely  a 
superior,  but  the  Supreme  Court  in  this 
country,  and  higher  than  the  ordinary 
Courts  of  Law  (Lord  Camden^  in  Entick 
V.  Carrington  (c) ) ;  and  if  we  give  credit  to 
the  Courts  of  common  law,  that  they  will 
not  issue  writs  of  attachment  except  in 
due  course,  and  in  accordance  with  the 
powers  which  the  law  gives  them,  and 
that,  notwithstanding  the  possible  abuse 
of  the  liberty  of  the  subject  to  which  this 
principle  may  give  rise,  by  enabling  a 
Oourt  to  imprison  for  any  cause,  whv 
should  we  not  equally  give  credit  to  both 
branches  of  the  High  Court  of  Parliament, 
that  they  also  will  duly  execute  their 
powers,  in  obedience  to  the  law  from 
which  they  derive  them,  and  to  which,  in 
common  with  all  other  Courts,  they  are 
subject,    thoagh    this    course    may    also 

rd)  1  Ph.  445,  606. 
(6)  1  Salk.  409. 
(O  I9  8t.  Tr.  1047. 


Mr.  Justice  Blacketone  says  in  Erase 
Crosby's  case: (6) 

*'  Little  nice  objections  of  particular  words, 
and  forms  and  ceremonies  of  execution,  are  not 
to  be  regarded  in  the  acts  of  the  House  of  Com- 
mon ;  it  is  our  duty  to  presume  the  Orders  of 
that  House,  and  their  execution,  to  be  according 
to  law." 

By  •'  execution,*'  we  suppose  he  means 
the  warrant,  and  Hawkins  sums  up  the 
authorities  thus  :(c) 

"  There  can  be  no  doubt  that  the  highest  re- 
spect is  to  be  paid  to  all  their  proceedings,  and 
that  whenever  the  contrary  does  not  plainly  and 
expresnly  appear,  it  shall  be  presumed  that  they 
act  -within  their  jurisdiction,  and  agreeably  to 
the  usage  of  Parliament,  and  to  the  rules  of 
Uw  and  justice." 

Citations  ma^  be  multiplied  to  the 
same  effect.  Sir  Thomas  Jones,  in  Lord 
8haftethtfry*s  case,(c2)  says : 

"  The  coarse  of  all  Courts  ought  to  be  oon- 

(a)  S  Ld.  Baym.  1108. 
(6)  8  WiU.  206. 
(c)  a  Hawk.  P.O.  c.  15.  s.  78. 
(</)  6  St.  Tr.  1206. 
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mandatory  part.  (See  the  Printed  Report 
of  the  Committee  of  Privilege,  in  Howa/rd 
V.  Qoeset,  pages  94,  99,  101,  103, 104, 106, 
115,  118.) 

For  these  reasons,  we  think  that  the 
warrant  was  valid ;  and  the  difference  be- 
tween the  opinion  of  this  Court  and  that 
of  the  majority  of  the  Court  of  Queen's 
Bench  is  only  this,  that  they  construe  the 
warrant  as  they  would  that  of  a  magis- 
trate, we  construe  it  as  a  writ  from  a 
Superior  Court.  The  authorities  relied 
upon  by  them  relate  to  the  warrants  and 
commitments  of  magistrates ;  they  do  not 
apply  to  the  writs  and  mandates  of  Su- 
perior Courts,  still  less  to  those  of  either 
branch  of  the  High  Court  of  Parliament. 

One  question  only  remains :  Was  the 
warrant  such  as  to  authorize  all  the  tres- 
passes complained  of  P 

It  appears  to  us  that  we  ought  to  read 
the  mandatory  part  in  connexion  with  the 
recital,  and  so  reading  it,  it  seems  to  us 
clear  that  it  authorizes  the  defendant  to 
do  that  which  the  recited  Order  com- 
manded; viz.  not  merely  to  take  the 
plaintiff,  but  to  bring  him  to  the  Bar.  In 
this  respect,  both  my  late  Brother 
WUUams  and  my  Brother  OoUridgSt  and 
we  think  rightly,  differed  from  Lord  D&rk- 
man  and  my  Brother  WighMnan, 

We  agree  therefore  with  my  late 
Brother  Williams, {a)  and  consider  this 
warrant  to  be  valid  ;  and  are  of  opinion, 
also,  that  the  defendant  was  justified  by  it 
in  all  which  he  did.  And  for  these  reasons 
we  think  that  the  Judgment  of  the 
Court  of  Queen's  Bench  on  all  the  pleas 
ought  to  be  reversed. 


sidered,  for  it  is  the  law  of  the  Court,  and  it  has 
Dot  been  affirmed  that  the  usage  of  the  House  of 
Lords  has  used  to  express  the  matter  more  par- 
ticularly, on  commitraents  for  contempts,  and 
therefore  I  shall  take  it  lo  be  aocording  to  the 
course  of  Parliament.** 

Oofdd,  J.,  Beg,  v.  P<%,(a)  says : 

**  A  commitment  of  the  House  of  Commons, 
which  is  superior  to  this  Court,  is  not  reversible 
for  form.*' 

Lord  Tenterden,  in  Hohhouee^e  case,(&) 
says: 

*'  We  cannot  inquire  into  the  form  of  the  com- 
mitment«  even  supposing  it  to  be  open  to  objec- 
tion on  the  ground  of  informality.** 

If,  then,  we  construe  the  warrant  of 
the  Speaker  with  only  the  same  respect 
that  we  should  show  to  a  writ  out  of  any 
of  the  Courts  of  Westminster,  we  olearly 
think  we  ought  to  hold  it  to  be  valid. 

From  the  three  first  pleas  we  know  that^ 
in  fact,  the  warrant  issued  in  a  matter  in 
which  the  House  had  olearly  jurisdiction, 
and  that  it  properly  issued,  and  in  its 
form  there  is  nothing  to  show  the  con- 
trary. The  fourth  plea,  though  it  does 
not  show  affirmatively  that  the  warrant 
did  issue  in  a  matter  within  their  jurisdic- 
tion, does  not  show  the  contrary,  and  as 
the  Order  is  within  the  scope  of  their 
general  jurisdiction,  we  cannot  say  that  it 
was  unduly  made.  The  House  had  an 
undoubted  right  to  order  the  plaintiff  into 
custody,  and  to  have  him  brought  to  the 
Bar,  and  had  also  as  much  right  over  its 
own  forms  as  any  other  Court  has;  it 
must  be  presumed  that  this  is  the  right 
form,  being  that  which  it  has  chosen  to 
adopt.  And  if  we  instruct  ourselves  b^ 
consulting  precedents,  we  know  that  it  is 
in  a  form  not  improper;  for  there  are 
many  in  a  form  as  general  with  respect  to 
the  recital,  and  some  equally  so  as  to  the 

(a)  2Ld.  Baym.  1106. 
(6)  2  Chit  Bep.  210. 

0 


M^TsaiALS  MAJ>B  USE  OF. — The  above 
report  is  compiled  from  the  published 
shorthand  writer's  notes  and  the  report 
in  10  Q.B.  359. 


(a)  Died  September  14,  1846. 
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MUNDEN  against  THE  DUKE  OF  BRUNSWICK. 


CflARLOTTB  Munden 


The  Duke  of  Brunswick  - 


AGAINST 


Plaintiff. 
Defendant, 


Proceedings  in  the  Court  of  Quefn's  Bfnch  before  Lord  Denman, 
L.C.J.,  Patteson,  Wightman,  akd  Erle,  JJ.,(a)  in  an  Action  of 
Debt  on  demurrer  to  the  Plaintiff's  Replication.  April  27, 
May  25, 1847.  (Reported  in  10  Q.B.  656,  11  Jur.  80],  &  16  L.J.  N.S. 
Q.B.  300.) 

Action  of  debt  on  an  annuity  deed.  Plea,  that  at  the  time  of  making  the  deed  the  defendant 
-was  the  reigning  sovereign  duke  of  Brunswick  and  Luneberg ;  that  the  deed  was  made  by  him 
witliin  his  dominions  ;  and  that,  from  the  time  of  the  making  thereof  until  action  brought,  he  had 
been,  and  still  was,  justly  entitled  to  all  the  rights,  prerogatives,  and  privileges  appertaining  to  him 
as  the  duke  of  Brunswick  and  Luneberg.  Replication,  that  after  the  making  of  the  deed,  the 
defendant  had  quitted  his  dominions,  and  was  domiciled  in  England  as  a  private  individual. 

Held  by  the  Court  of  Queen's  Bench  on  demurrer  to  the  replication — 

Action  gainst  foreign  sovereign,  (^b) 

That  the  plea  was  bad  for  not  stating  that  defendant  was  reigning  sovereign  duke  at  the 
time  when  the  action  was  brought  or  plea  pleaded. 

(a)  Afterwards  Chief  Justice  of  C.P. 

(A)  See  The  Duke  of  Brunswick  v.  the  King  of  Hanover^  and  cases  there  cited,  above,  p.  34. 


Debt  on  an  annuity  deed  of  2nd  Feb- 
raary  1829,  by  whicb  the  defendant 
granted  to  the  plaintiff  an  annuity  of  200Z. 
for  her  life.  The  declaration  claimed  2001. 
as  the  annuity  due  and  unpaid  in  Febraary, 
1846. 

Plea.  That,  at  the  time  of  making  the 
deed,  the  defendant  was  a  sovereign 
prince  ;  that  is  to  say,  the  reigning  sove- 
reign duke  of  the  duchy  of  Brunswick  and 
Limeberg.  That  the  said  deed  was  made 
by  him  within  his  said  dominions,  and 
that  from  the  time  of  the  making  thereof 
continually,  and  at  the  time  of  tne  com- 
mencement of  this  suit,  defendant  had 
been,  and  still  was,  justly  entitled  to  all 
the  rights,  prerogatives  and  privileges 
appertaining  to  him  as  the  Duke 
of  Brunswick  and  Luneberg.  That,  by 
reason  of  the  premises,  he  ought  not  to  be 
compelled  against  his  will  to  answer  to 
any  action  for  the  cause  aforesaid  before 
any  justice  or  minister  of  the  Queen  of 
this  Kingdom,  or  other  judge  whomsoever, 
or  any  Court  whatsoever. 

Eeplication.  lliat  the  Court  ought  not 
to  be  barred  &om  taking  cognizance  of 
the  aforesaid  action  of  the  ptaintiff;  be- 
cause the  said  contract  was  made  by 
defendant,  and  the  said  debt  accrued  from 
defendant  to    plaintiff,    not    for,    or   in 


respect  of,  or  concerning,  any  matter  or 
thing  appertaining  to  the  said  state, 
government  or  policy  of  the  said  duchy  of 
Brunswick  and  Luneberg;  but  the  said 
debt  was,  and  is,  a  private  debt  owing  from 
defendant  in  his  private  and  personal  ca- 
pacity to  plaintiff.  That,  after  the  making 
of  the  saia  deed,  and  before  the  accruing 
of  the  said  debt,  to  wit  on  Ist  of  January 
1844,  defendant  quitted  the  dominions  and 
territory  of  the  said  duchy,  and  became,  and 
at  the  time  of  the  accruing  of  the  said  debt 
and  the  clfcimencement  of  this  suit  was, 
and  still  is,  resident  and  domiciled  within 
the  kingdom  of  England  and  the  jurisdic- 
tion of  this  Court,  not  as  a  sovereign 
Erince,  but  as  a  private  individual ;  and 
ecame  aod  was,  and  still  is,  under  the 
protection  of,  and  subject  to,  the  laws  and 
government  of  this  realm,  owing  allegiance 
to  our  Sovereign  Lady  the  Qaeen;  and 
this  the  plaintiff  is  ready  to  verify. 
Wherefore  she  prays  judgment  that  this 
Court  may  have  and  take  cognizance  of 
her  aforesaid  action  against  defendant, 
and  that  defendant  may  further  answer 
thereto. 

Demurrer,  on  the  following  grounds: 
That  the  replication  does  not  traverse  any 
matter  alleged  in  the  plea»  nor  any  matter 
necessarily  implied  therein.    That,  if  the 
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allegation  therein,  that  defendant  is  resi- 
dent and  domiciled  within  the  kingdom  of 
England  and  the  jnrisdiotion  of  this  Court, 
not  as  a  sorereign  prince  bat  as  a  priyate 
individaal,  be  intended  as  a  denial  of  the 
av^erment,  in  the  plea,  that  defendant  is 
entitled  to  all  the  rights,  prerogatires  and 
and  pririleges  appertaining  to  him  as  the 
Dake  of  Brunawiek  and  Ltm€herg,  it  is  an 
informal  and  argnmentatiye  denial  thereof. 
That  the  replioation  is  not  sufficient 
by  way  of  confession  and  aroidance, 
inasmuch  as  it  admits  that,  at  the 
time  of  making  the  deed,  defendant  was  a 
sovereign  prince ;  and  it  does  not  av^er 
that  the  same  was  not  made  by  him  in 
that  character,  or  that  it  was  not  a  sore- 
reign act  and  grant,  or  that  the  same  was 
not  made  and  granted  by  him  in  his  sove- 
reign character.  That  the  averment,  that 
the  said  contract  was  made  by  defendant, 
and  the  debt  accrued  from  defendant  to 
plaintiff,  not  for,  or  in  respect  of,  or  con- 
cerning, any  matter  or  thing  appertaining 
to  the  state,  government  or  policy  of  the 
said  duchy  of  Brunswick  and  Luneberg,  is 
ambiguous,  uncertain  and  insufficient; 
and,  if  by  the  word  "contract"  be  in- 
tended the  deed  in  the  declaration  men- 
tioned, the  plaintiff  ought,  according  to 
the  rules  of  pleading,  to  have  so  designated 
it ;  and  it  is  consistent  with  the  whole  of 
the  said  allegation,  that  the  said  deed  was 
a  sovereign  act  and  grant ;  and  the  allega- 
tion, that  the  debt  was  and  is  a  private 
debt,  is  a  mere  inference  of  law.  Joinder 
in  demurrer. 

The  demurrer  was  argued  in  Saster 
term. 

LushXo)  for  the  defendant:  A  sovereign 
prince  is  not  liable  to  be  sued  in  this 
country  for  any  act  done  by  him  in  his 
own  dominions  ;  and  it  is  admitted  on  the 
record  that  the  defendant  executed  this 
deed  in  Brunswick,  and  that  he  was  then 
the  sovereign  of  that  state.  Nor  does  the 
replication  contain  any  traverse  of  the 
averment  that  the  defendant  is  still  en- 
titled to  the  prerogati?es  of  a  sovereign 
prince;  if  it  does,  the  traverse  is 
argumentative  and  incomplete;  for  the 
statement,  that  the  defendant  is  domiciled 
in  England  and  subject  to  its  laws,  would 
be  satisfied  by  proof  that  he  was  a  visitor 
in  this  country.  The  case  set  up  by  the 
replication  is,  that  the  act,  in  respect  of 
which  the  defendant  is  sued,  was  not  an 
act  of  state,  and  that  he  is  now  an  English 
subject.  But  the  act  in  question  is 
averred,  in  the  plea,  to  have  been  done  by 
the  defendant  while  he  was  a  sovereign 
prince ;  and  it  must  be  presumed  that  it 
was  done  by  him  in  that  character.  This 
point  was  much  discussed  in  Ths  Duke  of 

(a)  Aflerwards  Lord  Justice  of  Appeal. 


Bnmswiek  v.  The  King  of  Hanover,{a) 
where  Lord  Langdale,  in  his  judgment, 
says: 

**In  respect  of  any  act  done  out  of  this 
realm,  or  any  act  as  to  which  it  may  be  doubtful 
whether  it  ought  to  be  attributed  to  the 
character  of  sovereign  or  to  the  character  of 
subject,  it  appears  to  me  that  it  ought  to  be  pre- 
sumed to  be  attributable  rather  to  the  character 
of  sovereign  than  to  the  character  of  subject. 
And  it  further  appears  to  me,  that  in  a  suit  in 
this  Court  against  a  sovereign  prince,  who  is  also 
a  subject,  the  bill  ought  upon  the  face  of  it,  to 
shew  that  the  subject  matter  of  it  constitutes  a 
ease  in  which  a  sovereign  prince  is  liable  to  be 
sued  as  a  subject.  I  cannot,  therefore,  comuder 
the  present  suit  as  an  ordinary  suit  between 
subject  and  subject;  it  is  a  suit  against  a  de- 
fendant, who  is  primd  facie  entitled  to  special 
immunities,  and  it  ought  to  appear  on  the  bill, 
that  the  case  made  by  it  is  a  case  to  which  the 
special  immunities  ought  not  to  be  extended.'^ 

There  might  have  been  some  room  for 
argument,  if  the  replication  had  shewn 
that  the  defendant  could  have  been  sued 
in  his  own  country ;  Melan  v.  Ths  Dukede 

^ovUl,(c)  oonk-a.  The  replication  is 
framed  upon  the  very  passage  cited  from 
Lord  Langdale's  judgment.  The  plea 
relies  on  the  primd  facie  immunity;  and 
the  replication  answers  it  by  introdacing 
the  exceptional  facts  which  give  iurisdic- 
tion  to  this  Court,  namely,  that  the 
defendant  is  an  English  subject,  and  that 
the  act  in  question  is  not  attributable  to 
his  character  of  sovereign.  It  was  for  the 
defendant  to  state  that  he  was  not  liable 
to  be  sued  on  the  deed  in  his  own  country, 
if  the  fact  be  so ;  it  appears  that  the  dbed 
was  executed  in  Brunswick ;  but  what  the 
law  of  Brunswick  is  does  not  appear. 

L^isht  in  reply :  The  act  in  question  was 
not  done  by  the  defendant  as  an  English 
subject ;  he  was  not  liable  to  the  jurisdic-  * 
tion  of  English  courts  at  the  time  of  the 
contract;  and  no  subsequent  change  of 
circumstances  can  render  him  liable.  The 
judgment  of  Lord  Langdale  turns  entirely 
on  the  point  that  the  act  in  question 
before  him  had  not  been  done  by  the  King 
of  Hanover  as  an  English  subject;  and  the 
character  of  the  act  in  other  respects  was 
immaterial  to  the  judgment. 

Patteson,  J. :  In  Hill  v.  Biffge  (d)  a  pass- 
age is  cited  from  Puffendorf{e)  **  De  officio 
hominis  et  civis,"  which  bears  on  the 
present  case : 

"  If  the  subject  be  aggrieved  by  a  sovereign, 


(/»)  6  Beav.  1.  57 

(6)  1  B.  &  P.  138. 

(c)  Afterwards  Chief  Justice  of  C.  P. 

00  8  Moore,  P.  C.  465,  467. 

(e)  No  reference  is  given.    See  B  2.  c.  9. 
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he  cauuot  maintain  an  action,  or  oblige  him  to 
redress;  he  may  persuade  him  if  he  cau."(<<) 

Cur.  adv.  vuU. 

Lord  Denman,  L.C.J.  (May  25ih),  de- 
livered the  judgment  of  the  Court 

We  think  the  defendant's  plea  is  bad  for 
not  stating  that  he  was  a  sovereign  at  the 
time  of  commencing  the  suit,  or  of  plea 
pleaded.  That  he  was  a  sovereign  prince 
when  he  made  the  contract  is  an  im- 
material fact ;  that  he  is  justly  entitled  to 
the  privileges  and  prerogatives  belonging 
to  that  character,  is  merelv  his  opinion  of 
his  rights,  an  opinion  which  he  might 
hold,  though  he  bad  formally  abdicated 
his  sovereignty,  and  most  probably  would 
hold  if  he  had  been  an  usurper,  in  the 
temporary  occupation  of  royal  power, 
justly  driven  by  the  legitimate  mler  from 
the  realm. 

If,  indeed,  being    sovereign  prince  de 

(a)  There  was  also  an  argument  upon  the 
form  of  the  plea.  It  was  objected  that  the  plea 
was  in  abatement,  whereas  it  ought  to  have  been 
in  bar,  as  it  gave  no  better  writ ;  and  Evant  v. 
Stevens  (4  T.  R.  224),  West  v.  Turner  (6  A. 
&  £.  614),  MoBtyn  v.  FabrigoM  (Cowp.  161, 
172),  and  Hunter  v.  Neck  (8  Man.  &  G.  181) 
were  cited.    Note  in  IC  Q.B. 


fcLcto,  he  had,  in  that  character,  made  such 
a  contract  with  the  plaintiff,  and  so  had 
not  bound  himself  as  an  individual,  that 
might  perhaps  constitute  a  good  defence 
to  the  action,  not  a  good  plea  to  the  juris- 
diction. But  sovereign  princes  may  con- 
tract obligations  in  their  private  ca- 
pacity on  considerations  purely  personal,  (a) 
Whether  by  the  laws  of  their  own  country 
these  might  be  there  enforced,  we  have  no 
means  of  knowing ;  there  is  no  presumption 
either  way.  Neither  is  there  any  pre- 
sumption  that  this  contract  is  an  act  of 
state;  the  contrary  would  be  more 
naturally  inferred  from  the  nature  of  it. 
Without  an  averment  to  that  effect,  the 
plea  tells  us  nothing  but  that  the  de- 
fendant, when  for  good  consideration  he 
entered  into  a  certain  contract;,  was  a 
sovereign  prince.  This  is  clearly  in- 
sufficient. 

Judgment  for  plaintiff.(6) 

Materials  made  use  of. — ^The  above  re- 
port is  taken  from  10  Q.B.  666,  and  16  L.J. 
N.S.  Q.B.  300. 

(a)  See  Mighell  v.  SuUan  of  Johore,  1894, 
1  Q.B  149. 

(J))  See  Dighy  v.  Alexander ^  8  Bing.  416. 
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THE  QUEEN  against  THE  ARCHBISHOP  OF  CANTERBURY. 

Proceedinos  in  the  Court  of  Queen's  Bench  bepork  Lord  Denman, 
L.C.J.,  Patteson,  Coler(dgb,  and  ERLE,(a)  J  J.,  January  14,  24-7, 
February  1, 1848,  on  a  rule  for  a  mandamus  to  the  Archbishop 
OF  Canterbury.  (Reported  in  11  Q.B,  483,  17  L.J.,  Q.B.,  252,  and 
12  Jur.  862.) 

Dr.  Hampden  haTing  been  elected  Bishop  of  Hereford  by  the  dean  and  chapter,  in  pnrsoance  of 
letters  missive  and  amgS  d^^lirct  letters  patent  issued  to  the  Archbishop  of  Canterbury  (A)  requiring 
him  to  confirm  and  consecrate  the  bishop-elect.  The  Archbishop  appointed  the  confirmation  to 
be  held  before  his  commissioners  at  the  Church  of  St.  Mary  le  Bow,  and  notice  thereof  and  a 
citation  of  opposers  was  published  and  affixed  to  the  church  door.  At  the  confirmation,  opposers 
having  been  called,  three  clergymen  claimed  to  appear  and  to  put  in  a  libel,  stating  objections  to 
the  confirmation  on  the  ground  that  Dr.  Hampden  had  published  works  repugoant  to  the  doctrine 
of  the  Established  Church,  for  which  he  had  been  censured  by  the  University  of  Oxford.  The 
commissioners  refused  to  lUlow  the  objectors  to  appear,  and  the  confirmation  was  proceeded  with. 
The  opposers  afterwards  obtained  a  role  nistf  In  the  Court  of  Queen's  Bench,  for  a  mandamus  to 
the  Archbishop  or  his  Vicar  General  to  admit  the  three  opposers  to  appear,  and^to  hear  and 
determine  upon  their  opposition,  but  the  rule  was  discharged  after  argument,  the  judges  being 
equally  divided. 

It  is  provided  by  25  Hen.  8.  c.  20.  s.  5  that  the  election  of  the  dean  and  chapter  pursuant  to  the 
cangS  ivAire  and  letters  missive  *<  shall  stand  good  and  effectual  to  all  intents,"  and  that  the 
person  elected  "  shall  be  reputed  and  taken  by  the  name  of  the  lord  elected  of  the  said  dignity,'* 
and  that  the  Crown  rhall  signify  the  said  election  to  the  Metropolitan  by  letters  patent  '*  requiring 
and  commanding  "  him  **  to  confirm  the  said  election,  and  to  invest  and  consecrate  "  the  bishop- 
elect,  *'  and  to  give  and  use  to  him  all  such  benedictions,  ceremonies,  and  other  things  requisite 
for  the  same,  without  any  sneing,  procnring  or  obtaining  bulls,  letters,  or  other  things  ^m  the  See 
of  Rome  for  the  same  in  any  behalf,"  and  by  s.  7  that  if  the  Archbishop  '*  shall  refuse,  and  do 
not  confirm,  invest,  and  consecrate  with  all  due  circumstance,*'  within  twenty  days,  he  shall  incur 
the  penalties  of  pr^munire, 

1.  Crown — Appointment  oj  Bitkopi^  25  Htn,  8.  c.  2i).     Obfectiona  to  Confirmation, 

Held  by  Lord  Dbnman,  L.C^T.,  and  Erlb,  J.,  that  objectors  to  the  confirmation  were 
properly  not  heard,  the  Archbishop  being  bound  by  the  Act  to  confirm  the  election. 

Held  by  Pattkson  and  Colkridob,  JJ.,  tbat  objectors  to  the  confirmation  ought  to  have 
been  heard,  the  confirmation  required  by  the  Act  being  according  to  the  canonical 
practice  theretofore  observed  in  Enghind. 

2.  Mandawtus, 

Held  by  the  whole  Court  that,  if  the  objections  were  wrongftilly  refused,  a  mandamMM  would  go. 

^.Practice,    Attomejf-General — Right  of  Reply, {c) 

The  Court,  after  hearing  counsel  on  both  sides,  has  a  right  to  say  whether  the  case  ought 

to  be  further  argued. 
Qtutre  whether  the  Attorney-General  has  a  vested  right  of  reply  in  other  than  jury  cases. 


(a)  Afcerwards  Chief  Justiee  of  C.  P. 

(6)  Archbishop  Howley. 

(c)  See  2  St.  Tr.  N.8.  1019  &  5  St.  Tr.  N.S.  3ji. 


On  28th  December  1847,  the  Bererend 
Benn  Dichton  Hampden,  D.D.,  was  elected 
bishop  by  the  Dean  and  Chapter  of  Here- 
ford in  pnrdaance  of  a  conge  d'elire  and 
letters  missive  from  the  Grown.  Tberenpon 
letters  patent  bearing  date  the  6th  day  of 
January  18^,  issued,  directed  to  his  Grace 
the  Archbishop  of  Canterhwry,  which  after 
reciting  snoli  election,  proceeded : 

**  We,  accepting  of  such  election,  have  given 
our  Royal  Assent  thereto ;  and  this  we  signify 
unto  you  by  these  presents,  requiring  and  ttrictly 
commanding  you,  by  the  faith  and  allegiance  by 


which  you  stand  bound  to  us,  to  cof^Hrm  the 
said  election,  and  to  conucrate  Uie  said 
R,  Z>.  H.,  so  as  aforesaid  chosen  to  be  Bishop 
of  the  said  See,  and  to  do,  perform  and  execute, 
with  diligence,  favour  and  effect,  all  and  singu- 
h&r  other  thin^  which  belong  to  your  pastoral 
office,  accordmg  to  the  Uws  and  statutes  of 
England  in  this  behalf  made  and  provided  In 
witness  wliereof,  we  have  caus^  these  our 
letters  to  be  made  patent.    Witness^"  &o. 

On  January  8,  the  Axchbishop  issned  a 
commission,  appointing  the  Bight  Hon. 
Sir  Herbert  J&nner  Fwi,  Imiffht,  Doctor 
of  Laws,  Official  Principal  of  the  Arch- 


411]         The  Queen  against  The  Archbishop  of  Canterbury,  1848.         [412 


bishop's  Court  of  Canterbury,  Dr.  Bumaby, 
Vicar  General  of  the  Province  of  Canter- 
bury, Dr.  Lushingtoiit  Judge  of  the  Con- 
sis  torial  Court  of  London,  and  Sir  John 
Dodson,  his  commissioners,  giving  them 
**  full  power  and  authority  for  us,  and  in  our 
stead,  to  approve  and  confirm  the  election  of  the 
person  of  the  said  Renn  Dickson  Hampden, 
made  and  solemnized,  and  the  election  itself, 
and  the  person  so  elected,  according  to  the 
direction  of  the  laws  and  statutes  of  this  realm 
of  England,  and  according  to  the  tenor,  form, 
and  effect  of  Her  Majesty's  said  mandate  made 
and  directed  to  us  in  this  hehalf,  as  aforesaid,  so 
far  as  it  shall  appear  to  you,  any  or  either  of 
you,  that  the  said  election  was  and  is  rightfully 
and  lawfully  made,  to  approve  and  allow  of, 
and  rightfully  and  lawfully  to  supply  all  defects 
(if  any  shall  have  happened),  and  all  and  sina^u- 
lar  other  thing  and  things,  act  and  acts,  which 
in  this  behalf  shall  be  necessary  or  in  anywise 
requisite  to  do,  exercise,  and  perform." 

The  confirmation  was  appointed  to  take 
place  on  January  11,  in  the  church  of 
St.  Mary  le  Bow,  according  to  the  nsual 
practice,  and  in  accordance  with  such 
practice,  a  few  days  before  the  confirma- 
tion the  Archbishop  issued  a  citation 
directed 

"  to  all  and  singular  clerks  and  literate  persons, 
whatsoever  they  be  in  and  throughout  the  pro- 
vince of  Canterbury," 

directing  that  all  and  singular  opposers 
should  bo  cited  peremptorily  in  the  said 
church,  and  also  by  fixing  the  citation  in 
the  said  church,  to  appear 
"  to  say  against,  except  to,  or  oppose  the  said 
election,  the  form  thereof,  or  the  person  elected, 
if  they  think  themselves  concerned,  in  due 
course  of  law  ;  " 

and  giving  notice  that,  whether  opposers 

appeared  or  not,  the  confirmation  would 

be  proceeded  with  according  to  the  laws 

and  statutes  of  the  realm, 

"  the  absence  or  rather   contumacy  of  the  so 

cited,  intimated,  and  not  appearing  in  anywise 

notwithstanding.*' 

On  January  11,  the  Bishop-elect  having 
first  given  his  consent  to  the  election  at 
Doctors'  Commons,  the  confirmation  was 

Eroceeded  with  in  St.  Mary  le  Bow  church 
efore  Dr.  Bumahy,  the  Vicar  General^  Dr. 
Lushington  and  Sir  John  Dodson.  Piayers 
having  been  read.  Underwood,  as  proctor 
for  the  Dean  and  Chapter,  applied  that  the 
letters  patent  directing  the  Archbishop  to 
confirm,  should  be  reaS,  which  was  done. 
Whereupon,  Underwood  prayed  the  Vica/r 
General  to  take  upon  himself  the  duty  of 
the  said  confirmation,  and  decree  that 
the  same  be  proceeded  in,  according  to 
the  form  of  the  said  letters  patent  and 
exigency  of  the  law.  And,  the  Vicar 
General  n&YVift  signifiod  his  assent,  Under ' 
wood  produced  Dr.  Hampden  as  bishop- 


elect  of  Hereford,  and  exhibited  the  Arch- 
bishop's mandate  and  citation  against  all 
opposei*s,  with  a  certificate  of  its  due  exe- 
cution indorsed  thereon,  and  prayed  that 
such  opposers  might  be  publicly  called. 

Vicar  General:  Let  the  opposers  be 
publicly  called. 

Apparitor  General :  Oyez !  Oyez  !  Oyez ! 
All  manner  of  persons  who  shall  or  will 
object  to  the  confirmation  of  the  Reverend 
Benn  Dickson  Hampden,  D.D.,  to  be  bishop 
and  pastor  of  the  Cathedral  Church  of 
Hereford  let  them  come  forward,  and 
make  their  objections  in  due  form  of  law, 
and  they  shall  be  heard. 

Thereupon  Toumeend  appeared  as  proc- 
tor for  the  Eev.  Bleha/rd  Webster  HwUley, 
clerk,  M.A.,  of  the  University  of  Oxford, 
Vicar  of  Alberbury,  in  the  county  of 
Salop  and  diocese  of  Hereford ;  the 
Eev.  John  Jebb,  clerk,  M.A.,  of  TMnity 
College,  Dublin,  Rector  of  Peterstow  in 
the  county  and  diocese  of  Hereford ; 
and  the  Eev.  WiUiam  Frederick  Powell, 
clerk,  M.A.,  of  the  University  of 
Cambridge,  perpetual  curate  of  Ciren- 
cester, in  the  county  of  Gloucester,  and  he 
exhibited  proxies  under  their  bands  and 
seals,  and  declared  that  he  opposed  the 
confirmation  of  the  election  of^  the  said 
Dr.  B.  D.  H.  to  the  office  or  dignity  of 
Bishop  of  Hereford  aforesaid. 

Vicar  General:  What  are  yonr  objec- 
tions ?  Have  you  them  in  writing  P — We 
are  acting  here  under  a  mandate  Sora  the 
Crown,  issued  pursuant  to  the  provisions 
of  the  statute  of  the  25  Hen.  8.  o.  20. ;  and 
we  conceive  ourselves  bound  to  confirm, 
without  suff*ering  any  opposition,  let,  or 
hindrance. 

Towr^end:  Eight  worshipful,  I  bring 
in  a  libel. 

Dr.  Lushington:  No,  you  will  not;  you 
are  not  permitted  to  appear ;  and,  Mr. 
Townaend,  you  know  perfectly  well,  as  an 
ecclesiastical  practitioner,  that  you  aro 
not  able  to  bring  in  a  libel  until  you  are 
permitted  to  appear. 

Addams,  one  of  the  advocates  in- 
structed by  Tovmsend  to  appear  on  behalf 
of  the  opposers,  in  reply  to  the  Vicar 
General,  st  ited  that  he  wished  to  be  heard 
on  the  question,  whether  counsel  had  a 
right  to  be  heard  or  not. 

Vicar  General :  We  confine  you  to  that. 

Dr.  Lushington :  Distinctly  understand 
to  what  you  are  confined,  namely,  the 
question,  whether,  considering  the  statute 
of  Hen.  8,  which  has  been  referred  to, 
yon  have  a  right,  notwithstanding  that 
statute,  to  be  heard  at  all. 

After  argument,  the  Coart,  without 
calling  on  Uie  counsel  for  the  Dean  and 
Chapter,  decided  that  they  were  precluded 
by  25  Hen.  8.  from  allowmg  any  BQch  ob- 
jections to  be  entertained. 
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The  confirmation  was  then  proceeded 
with,  in  the  oonrse  of  which,  Underwood 
(proctor  of  the  said  dean  and  chapter) 
said :  I  accnse  the  contumacj  of  all  and 
Bingnlar  persons  cited,  intimated,  pnblicly 
called,  and  not  appearing,  and,  in  pain  of 
snch  of  their  oontamaoy,  pray  that  they 
and  eyery  of  them  be  precladed  from  the 
means  of  farther  opposing  against  the 
said  election,  the  manner  thereof,  or  the 
person  elected  in  this  behalf;  and  also 
that  it  may  be  decreed  to  be  proceeded  to 
•farther  acts  in  this  business  of  con6rma- 
tion,  the  absence  or  contumacy  of  the  per- 
sons so  cited,  intimated,  publicly  called, 
and  not  appearing,  in  anywise  notwith- 
standing :  and  I  porreot  a  schedule,  which 
I  pray  to  be  reaa 

The  Vica/r  General  then  read  and  signed 
the  schedule. 

Underwood:  In  pain  of  the  contumacy 
of  all  and  singular  persons  cited,  inti- 
mated, publicly  called,  and  not  appearing, 
I  give  this  summary  petition  in  writing, 
which  I  pray  to  be  admitted ;  and  that  it 
be  decre^  to  be  proceeded  summarily  and 
plainly,  and  that  a  term  be  assigned  me 
to  prove  the  same  immediately. 

Vicar  General :  We  do  admit  this  your 
summary  petition,  so  far  as  the  same  may 
be  by  law  admitted,  and  do  decree  that  it 
may  be  proceeded  summarily  and  plainl^r ; 
and  we  ao  assign  you  a  term  to  prove  this 
your  summaiy  petition  immediately. 

Underwood:  In  pain  of  the  contumacy 
of  all  and  singular  persons  cited,  inti- 
mated, publicly  called,  and  not  appearing, 
and  in  support  of  proof  of  the  matters 
contained  in  my  saia  summary  petition,  I 
exhibit  a  certificate  touching  ana  concern- 
ing the  election  of  the  aforesaid  Beyerond 
jB.  U.  H,,  D.D.,  to  be  bishop  and  pastor  of 
the  said  Cathedral  Church  of  Hereford, 
made  by  the  said  dean  and  chapter  of  the 
said  Church,  and  issued  under  their  com- 
mon seal.  I  likewise  exhibit  a  public  in- 
strument of  the  consent  of  the  said  Doctor 
R.  D.  H.  to  the  said  election,  and  Her 
Majesty's  letters  patent  before  read.  And 
I  allege  that  all  and  singular  the  matters 
set  forth  in  the  said  exhibits  respectively 
were  and  are  true,  and  so  had  and  done 
as  therein  contained;  and  I  pray  all  of 
them  to  be  admitted,  and  that  a  term  be 
assigned  me  to  hear  sentence  instantly. 

Vicar  General:  In  pain  of  the  contu- 
macy of  all  and  singular  the  persons  so  as 
aforesaid  cited,  intimated,  puolicly  called, 
and  not  appearing,  we  do  admit  these 
public  instruments,  and  do  assign  to  hear 
sentence  instantly. 

Underwood:  I  pray  all  and  singular  the 
said  opposers  to  be  i^in  publicly  called. 

Vica/r  Qeneral:  Let  the  oppoeers  be 
again  pablidy  called. 


Apparitor  General :  Oyez !  Ojez !  Oyez ! 
All  ye  who  shall  or  may  or  will  object  to 
the  confirmation  of  the  Beverend  B.  D. 
Hampden,  as  Lord  Bishop  of  the  Episcopal 
See  of  the  Cathedral  Church  of  Hereford, 
now  come  forward  and  state  your  objec- 
tions, and  you  shall  be  heard. 

Underwood :  I  accuse  the  contumacy  of 
all  and  singular  the  persons  so  as  afore- 
said cited,  intimated,  publicly  called,  and 
not  appearing ;  and  I  pray  them  to  be  pro- 
nounced contumacious;  and,  in  pain  of 
such  their  contumacy,  that  it  be  decreed 
to  be  {)roceeded  to  the  pronouncing  your 
definitive  seneence ;  and  I  porreot  a  sche- 
dule which  I  pray  to  be  read. 

The  proceedings  terminated  bv  Doctor 
Sampden  taking  the  oaths  nsual  and  re- 
quired in  such  cases:  and  the  Vioar 
General  signed,  promulgated,  and  gave 
the  following  sentence  in  writing : 

<*In  the  name  of  Grod,  Attien.  We,  S.  B. 
Bumaby,  Doctor  of  Laws,  Vicar  General  and 
Official  Principal,  lawfully  constituted,  of  the 
most  Reverend,  &c.,  William  ftc,  Loid  Arch- 
bishop of  Canterbury,  Primate  of  all  Bnglaad 
and  MetropolitaD,  being  hereunto  sufficiently 
and  lawfully  au^orised,  and  having  heard, 
seen,  understood  and  discussed  the  merits  and 
circumstances  of  a  certain  business  of  confir- 
mation of  an  election  made  and  celebrated  of 
the  Beverend  R.  D.  H.,  D.D.,  elected  bishop 
and  pastor  of  the  Cathedral  Church  of  Hereford, 
which  is  controverted  and  remains  undeter- 
mined before  us  in  judgment,  and  having  con- 
sidered the  whole  process  had  and  done  in  the 
business  of  such  confirmation,  and  having  ob- 
servtd  all  and  singular  the  matters  and  &nigs 
that  by  law  in  this  behalf  ought  to  be  observed  : 
we  have  thought  fit,  and  do  thus  think  fit,  to 
proceed  to  the  giving  our  definite  sentence  or 
final  decree  in  this  business,  in  manner  follow- 
ing. Whereas,  by  the  Acts  enacted,  deduced, 
alleged,  propounded,  exhibited  and  proved  be- 
fore us,  relating  to  such  oonfirmation,  we  have 
amply  found,  <md  do  find,  that  the  said  election 
wa$  rightfully  and  lawfully  made  and  celebrated 
by  the  dean  and  chapter  of  the  eaid  Cathedral 
Church  of  Hertford,  of  the  eaid  reverend  the 
bishop-elect,  a  man  both  prudent  and  discreet, 
deservedly  laudable  for  his  Itfe  and  conversation^ 
of  a  free  condition,  bom  in  lawful  wedloch,  of 
due  age,  and  an  ordained  priest,  and  that  there 
neither  was  nor  is  anything  in  the  ecclesiastical 
laws  that  ought  to  obstruct  or  hinder  his  being 
confirmed  by  our  authority  bishop  of  the  said 
See :  Therefore  we,  S.  B.  B.,  Doctor  of  Laws, 
the  Judge  aforesaid,  bavin^^  weighed  and  con- 
sidered the  premises,  and  with  the  assistance  of 
the  learned  in  the  law,  do,  by  the  authority 
wherewith  we  are  invested,  confirm  the  afore- 
said election  made  and  celebrated  of  the  person 
of  the  said  Reverend  B.  D.  U.,  D.D.,  to  the 
bishopric  of  Hereford.  And  we  do,  so  far  as  in 
our  power  and  by  law  we  may,  supply  all  defects 
in  the  said  election^  if  any  there  happen  to  be. 
And  we  do  commit  unto  the  said  bishop  elected 
and  confirmed  the  care,  government  and  ad- 
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The  deponents  farther  stated  that  the 
opposition  to  the  confirmation  was  foimded 
upon  two  books  written  and  pnblished  by 
Dr.  Hampden,  in  which  the  opposers 
alleged  that  he  had 


ministration  of  the  spirituals  of  the  said  bishop- 
ric of  Uereford.  And  we  do  pronounce,  decree 
and  order,  by  this  our  definitive  sentence  or  final 
decree,  which  we  make  and  publish  in  these 
presents,  that  the  said  bishop,  so  elected  and 
coutinncd,  or  his  lawful  proctor  for  him,  shall 
be  inducted  into  the  real,  actual  and  corporal 
possession  of  the  said  bishopric,  and  of  all  its 
rights,  diffni ties,  honour?,  privileges  and  appurte- 
nances whatsoever,  and  be  installed  and  en- 
throned by  the  Archdeacon  of  Canterbury,  or 
his  deputy,  according  to  the  laudable  and  ap- 
proved manner  and  custom  of  the  said  ( 'athedral 
(Jhurch,  not  being  contrary  to  the  laws  and 
statutes  of  this  realm." 

UMderwood:  The  Lord  Bishop  elected 
and  confirmed,  and  myself,  pray  a  public 
instrument  and  letters  testimonial  to  be 
made  out,  of  and  concerning  the  pre- 
mises." 

Viccvr  Oeneral :  We  do  decree  as  prayed. 


Sir  Fihroy  Kelly,  (a)  in  Hilary  term,  1848, 
applied  for  a  rule  calling  upon  the  Arch- 
bishop of  Oanterhv/ry,  and  his  Vicar  Oeneral 
to  show  cause  why  a  writ  of  mandamus 
ehould  not  issue,  commanding  them,  or 
one  of  them,  at  a  Court  to  be  therefore 
duly  holden,  in  the  cause,  or  business  or 
matter,  of  the  confirmation  of  the  election 
of  the  Reverend  Bmm  Dickson  Hampden 
to  the  bishopric  of  Hereford,  to  permit 
and  admit  to  appear  the  three  opposers 
above  mentioned,  in  due  form  of  law, 
to  oppose  the  said  confirmation  of  the 
said  election  of  the  said  Doctor  Benn 
Dickson  Hampden,  and  to  hear  and  deter- 
mine u|K)n  such  opposition,  and  upon  the 
articles,  matters,  and  proofs  thereof. 

The  application  was  grounded  on  the 
affidavit  of  William  Frederick  Powell,  of 
Cirencester,  in  the  county  of  Gloucester, 
clerk,  perpetual  curate  of  Cirencester 
aforesaid;  and  BicJiard  Edward  Austin 
Townsend,  of  Doctors*  Common,  proctor 
and  notary. 

The  affidavit  set  out  the  proceedings 
reBpecting  the  confirmation  as  above,  and 
alleged  that  the  forms  and  proceedings 
used  and  adopted  in  the  said  business  or 
matter  of  the  said  confirmation  were  of 
the  same  tenor  and  description  as  the 
forms  and  proceedings  used  and  adopted 
in  suits  and  causes  in  the  ecclesiastical 
conrts ;  and  that  the  same  forms  of  cita- 
tions, proclamations,  summary  petitions, 
or  plea,  proofs,  sentence,  and  other  forms, 
as  were  used  and  adopted  in  the  said  busi- 
ness or  matter,  bad  been  commonly  used 
in  the  confirmations  of  the  elections  of 
bishops  in  England,  ever  since  the  said 
statute  of  the  25  Hen.  8.  was  revived  in 
the  reign  of  Queen  Elitabeih. 

(a)  Afterwards  Chief  Baron  of  the  Ex- 
chequer. 


*'  spoken  or  declared  in  the  manifest  derogation 
or  depraving  of  many  things  in  the  Book  of 
Common  Prayer,  and  maintained  or  affirmed 
divers  doctrines  repugnant,  or  at  least  contrary, 
to  the  Thirty-nine  Articles  of  the  Church  of 
England,  especially  tl  ose  or  most  or  many  of 
them  particularly  concerning  faith  and  doctrine." 
*•  That,  expressly  by  reason  of  or  with  refer- 
ence to  such  his  two  books  aforesaid,  he  the  said 
Doctor  K.  D.  H.  (then  recently  appointed  Re- 
gius Professor  of  l>ivinity  in  the  Uniyersity  of 
Oxford),  in  A.D.  1836,  incurred  the  solemn  cen- 
sure of  that  University ;  and  which  censure  (the 
said  Doctor  K.  D.  H.  neither  then  nor  since 
having  in  any  manner  explained  or  renounced 
or  retracted  those  parts  of  his  teaching  which 
have  le<l  to  his  beiug  so  justly  suspected  as 
aforesaid)  was  in  effect  re  affirmed  by  the  said 
University,  iu  1842." 

The  affidavit  further  stated  that  articles, 
alleging  and  setting  up  such  unsoundness 
of  doctrine  and  teaching  of  the  said 
Doctor  B.  D,  H.,  had  oeen  prepared 
and  signed  by  certain  learned  civilians, 
ready  to  be  given  in  as  aforesaid,  bad 
the  Haid  parties  been  permitted  to  ap- 
pear; and  which  the  deponents  were 
advised  and  believed  to  present  and  con- 
tain sufficient  ground  of  opposition  to  the 
confirmation  of  the  said  Doctor  B.  D,  H., 
and  which  the  said  B.  E.A.  Townsend  was 
ready  to  bring  in,  in  due  form  of  law,  as 
aforesaid,  and  then  and  there,  if  called 
on  so  to  do,  to  sustain  by  proof. 

Sir  F,  Kelly,  in  moving  for  a  role  nisi, 
argued  that  the  confirmation  of  the  election 
required  by  26  Hen.  8.  c.  20.  was  a  confirma- 
tion according  to  the  old  canonical  practice 
under  which  the  Archbishop  was  bound  to 
hear  objections.  He  referred  to  the  pro- 
ceedings on  the  confirmation  of  a  biBoop, 
as  stated  in  "  1  Burn's  Ecclesiastical  Law,*' 
p.  205.  In  EvaTis  v.  Ascuithe,{a)  a  case  as 
to  the  right  to  temporalities,  in  which 
it  was  necosenry  to  consider  the  whole 
form  of  proceeding  on  the  appointment 
of  a  bishop,  and  the  periods  at  which 
certain  rights  were  acquired  by  the  bishop 
so  appointed,  the  Court  observed: 

**  Fourthly,  then  the  King  writes  to  tue  Arch- 
bishop to  consecrate  and  install  the  person 
elected ;  fifthly,  then  the  Archbishop  puts  for- 
ward a  citation  for  all  who  will  oppose  ihe  con- 
secration, and  appoints  a  certain  day ;  and  on 
that  day  if  no  one  comes,  all  are  pronounced 
contumacious,  and  the  Archbishop  confirms  him, 
and  then  he  is  consecrated." 


(«)  Palmer.    457,  472;    1    Jones,  W.,   158  j 
Latch,  31,  233  ;  Noy,  98;  8  RoU.  K.  450. 
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And  the  same  case  is  reported  in  Sir 
WUliam  Jones*  Beports,  where,  at  p.  160, 
he  sajs : 

<<  £t  donqoe  le  Boy  per  ses  letters  pattents 
done  ion  royal  SBsent,  et  coannand  TArche- 
veflqne  de  Iny  confirme  et  consecrate,  et  a  faire 
toat  choses  necessary,  snr  que  TArchevesq ; 
examin  le  election,  et  ability  del'person,  et  sur 
ceo  11  confirme  le  election,  et  apres  luy  conse- 
crate." 

In  the  report  in  PoZmer,  JDodderidge,  J., 
cites  the  tnstUuiiones  Juris  Ccmonid  of 
Lanceliotus,  a  foreign  canonist  of  creat 
eminence  and  a  native  of  Femgia.  Lcm- 
oeUoius  says : 

"  Confirmatio  non  coneediiur,  nisi  cum  causa 
cognitUme,  Is  antem  ad  quern  confirmatio  per- 
tinet,  diligenter  examinare  debet,  et  eleotionis 
processom,  et  personam  electL  Est  enim  hoc 
generale,  ut  ad  eum  pertineat  examinatio,  ad 
quern  manfis  impositio-spectat  Et  cilm  omnia 
rite  concommt,  tunc  munns  ei  confirmadonis 
impendat.  Qu6d  si  secus  factum  fuerit,  non 
solhm  dejiciendus  erit  indigne  promotus,  veriim 
etiam  indigne  promovens  puniendus.  Nihil  est 
enim  quod  ecclesiso  Dei  magis  ofBciat,  quitm  si 
indigm  nd  regimen  assumantur  animamm.(a) 
Quod  cnm  in  cunctis  sacris  ordinibns  locum 
sibi  yindicet :  in  episcopo  tamen  multo  fortius, 
qui  ad  ouram  aliomm  positns  in  seipso  debet 
ostendere,  quamodo  cceteros  in  Dome  Dei 
oportet  conversari/' 

The  heading  of  the  9th  section  is : 

**  In  co^ftrmatione  facienda  citandi  sunt, 
quorum  inUresse  potest.** 

And  the  section  says : 

^  niud  etiam  confirmantem  obserrare  oportet 
ne,  dum  nimi&  in  confirmando  celeritate  utitnr 
contra  doctrinam  Apostoli,  proprium  affectum 
jnri  et  leqnitati  prsejponat.  Itaque,  si  co-electos 
aliquis,  Tel  contradictor  apparet,  ante  confirma- 
tionem  nominatim  vocandus  est :  alioqui  si 
nemo  apparet,  in  foribus  ecdesis,  in  qua  electio 
facta  est,  generaliter  ediceodum  erit,  ut  si  qui 
sint,  qui  coufirmationi  future  velint  opponere, 
ad  contradicendum  in  assignato  peremptorio, 
termino,  praesentes  esse  debeant  Qnse  omnia 
locum  habent,  sive  concorditer  electio  fuerit 
celebrata,  sive  non/'(6) 

And  then  there  is  another  observation  : 

**  Opponentes  electioni,  at  d^ciant  in  proha- 
tionibus,  sunt  puniendi, 

**Si  eleotus  co-electum  aut  specialem  suas 
electionis  adTenarium  habeat,  is  ante  confirma- 
tionem  nominatim  vocandus  erit;  alias  ubi 
concors  fuit  electio,  aut  nullus  nominatim  se 
electioni  opponit,  generale  ac  peremtorium  edic- 
tnm  proponendum  est  in  ecclesid  in  qu&  electio 
facta  est,  ut  si  qui  sint,  qui  se  volunt  opponere, 
constituto    termino    veuiant.      Confirmationes 


(a)  Lib.  i.,  tit.  9,  §  6. 

{by  Ferrari's  BiHiotheca    Canonica  to  the 
effect  was  also  cited. 


hisce  non  obsenratis  facta)  ex  eodem  capite  de- 
clarantur  viribus  omnino  carere,  irritae,  et 
nuUie." 

Lyndwood,  an  English  canonist,  in  his 
Provineiale,  De  Jure  PatronatHs,  jp.  218,  (a) 
speaking  of  the  election  and  confirmation, 
says: 

*'  Una  concluaio  est,  qu6d  in  uegotio  elec- 
tionis. de  qua  hie  loquitur,  non  snfficit  sola 
citatio  eorum  <}uoram  interest,  sed  opus  est  dis- 
cussione  negotii :  alioquin  non  Yalet  confirmatio. 
Ex  qua  conclusione  apparet,  qndd  in  negotio 
prsssentationis,  quod  squiTalet  negotio  elec- 
tionis, ut  infriH  <&cetur,  non  sufBcit  yocationem 
fieri,  sed  cum  hoc  opus  est  discussione  negotii. 
Alia  condusio  est,  qu6d  licet  confirmatio  elec- 
tionis sine  Yocatione  &cta  sit  irrita  et  inanis, 
electio  tamen  tenet  in  suo  robore  et  vigore,  ita 
qu6d  iterum  quieri  debeat  de  yiribus  ipsius 
electionis  ....  Tertia  conclusio  est,  qood  si 
plures  sunt  ooelecti,  vel  plures  oppositores, 
singuli  sunt  vocandi,  si  de  eis  constet." 

And  then,  in  the  same  book  is  the  Consti- 
tation  of  Oihobon,  with  the  Gloss  of  John 
de  Athon  (an  English  canonist)— a  work 
which  is  published  as  a  sort  of  appendix  to 
Lyndwooa — at  p.  133,  there  is  this  gloss 
on  the  word  Oonfirmatio  : 

**  Quse  fieri  non  debet  absque  vocatione  nomi- 
natim facti,  ubi  specialis  et  certus  est  adver- 
sarius  sen  contradictor ;  immo  nee  alias  absque 
generali  prodamatione  in  ecclesift  ubi  fiebat 
electio." 

And  then  in  the  same  page  and  title,  in 
the  text,  there  is  this  : 

"  Qu6d  si  in  aliquo  prsemissorum  is,  ad  quem 
oonfirmatio  spectat,  electum  deficere  suA  discus- 
sione compererit,  eidem  nullatenus  munus  confir- 
mationis  impendat. "(6) 

The  two  chief  English  post-Beformation 
authorities — AyUffe*s  Parergon,  and  CHh- 
son*s  Cod&e,  show  how  indispensable  thin 
notice  is,  and,  if  it  should  not  take  place, 
the  proceeding  shall  be  void.  Ayhffe  in 
his  Parergon,  p.  245 : 

"  In  granting  confirmation,  all  such  persons 
ought  to  be  first  cited  who  have  opposed  the 
election;  and  these  ought  to  be  cited  nomi- 
natim, if  the  election  was  made  of  a  part  of  the 
electors :  but  if  the  election  was  made  unani- 
mously and  concorditer,  then  all  such  persons 
ought  to  be  cited  in  general,  who  may  or  will 
object  any  thing  against  such  election,  to  appear 
at  a  certain  day  and  place,  when  the  confinna* 
tion  is  to  be  performed,  in  order  to  show  cause 
of  their  disapproving  of  the  election,  and  to  im- 
peach the  confirmation  thereof.  And  thus  as  an 
election  gives  a  beginning  to  some  church  pre- 
ferments, so  does  confirmation  add  a  perfection 
thereunto." 

And  the  same  doctrine  is  to  be  found  in 
Oibson*s  Oodea,  vol.  i.,  p.  110,  in  a  chapter 

(a)  Oxford  edition  of  1679,  Lib.  iii.,  tit.  21. 
{b)  Tit.  81. 


76723. 
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which  contains  the  whole  law  and  praotice 

upon 

"  the  manner  of  electing,  confirming  and  conse* 

crating. 

"According  to  the  direction  of  the  an<^nt 
canon  law,  where  it  makes  all  confirmations 
Toid  that  are  performed  nullis  vocatity  et  non 
diacusso  negotio,**  and  then  adds  • — "  vocationem 
autem  hujusmodi  nomtnatimt  ubi  est  coelectus, 
vel  apparet  opposiioTt  alias  getteraliter  in  er- 
cleaia  in  qua  electio  facta  dst  %U  si  qui  sint, 
qui  se  velint  opponeref  compareant  assignato 
peremptorio  termino  competentiy  faciendam  esse 
censemus.  Qua,  etiamsi  electio  in  concordia 
celebrata  fuerity  volumus  observari.** 

All  these  anther i ties  show  that  the  objec- 
tion ought  to  have  been  heard. 
The  rule  was  granted. 


January  24-7. 

The  Attorney  OeneraX  (Sir  /.  Jervis)y(a) 
the  Solicitor  General  (Sir  D.  Dundas),  M, 
D.  Hilly  Dr.  Bayford,  and  Waddington 
showed  cause. 

First,  the  Archbishop  and  Vicar  General 
had  no  power  to  hear  the  objections.  The 
confirmation  is  merely  matter  of  form. 

The  question  arises  upon  26  Hen.  8.  c.  20. 
repealed  by  stat.  1  &  2  P.  <fc  Jtf.  o.  8. 
8S.  9,  11,  but  re-enacted  by  1  Eliz.  c.  1. 
88.7,10.(6)    It  is  entitled: 

"  An  Act  for  the  non-payment  of  first-fruits  to 
the  Bishop  of  Rome.*'(c) 

Sect.  3  states  that  in  the  recited  statute 
23  Hen.  8.  c.  20. : 

<<it  is  not  plainly  and  certainly  expressed  in 
what  manner  and  fashion  archbishops  and 
bishops  shall  be  elected,  presented,  invested  and 
consecrated  within  this  realm,'* 

and  enacts  that  the  recited  statute  shall 
stand,  except  that  no  person 

*'  shall  be  presented,  nominated  or  commended 
to  the  said  Bishop  of  Rome,  to  or  for  the  dignity 
or  office  of  any  archbishop  or  bishop  within  this 
realm," 


(a)  Afterwards  Chief  Justice  of  C.  P. 

(6)  See  Hargrave's  note  (5)  [216]  to  Co. 
Litt  184a. 

(c)  It  was  pointed  out  that  in  1  Gibs.  Cod.  107. 
(ed.  2)  the  title  is  "  Of  the  electing  and  conse- 
crating of  archbishops  and  bishops  within  this 
realm^';  and  reference  was  made  to  stat 
8  EliB.  c.  1.  8.  2.  and  to  stat  1  Eliz.  c.  1.  s.  7., 
where  the  title  given  is  **An  Act  restrain- 
ing the^  payment  of  annates  or  first  fruits 
to  the  Bitnop  of  Home,  and  of  the  electing  and 
oonsecrating  of  archbishops  and  bishops  within 
this  roalm"j  also  to  the  "Statutes  of  the 
Bealin"  (published  by  the  Comniiaiioneri  of 
the  Publio  Records),  vol.  iii.  p.  462,  where  it  is 
"  An  Act  restraining  Ihe  payment  of  Annates, 
^0 ,"  Note  in  11  Q.& 


Or  procure  there 

**  bulls,  breeves,  palls  or  other  things  requisite 

for  an  archbishop  or  bishop," 

Or  pay  annates,  first  fruits,  &c.,  for 
expedition  of  any  such  bulls,  &c.  Sect.  4 
enacts  that,  at  every  avoidance  of  an 
Archbishopric  or  bishopric,  the  King  may 
grant  a  licence  to  the  dean  and  chapter. 
Sec,  to  proceed  to  election, 

**  with  a  letter  missive,  containing  the  name  of 
the  person  which  they  shall  elect  and  choose :  by 
virtue  of  which  licence  the  said  dean  and  chap- 
ter ...  .  shall  with  all  speed  and  celerity  in 
due  form  elect  and  choose  the  same  person 
named  in  the  said  letters  missive  ....  and 
none  other." 

If  they  delay  aboye  twelve  days,  the 
King  may  nominate  and  present  by  letters 
patent ;  and  every  such  nomination  and 
presentment,  if  to  the  offioe  of  bishop, 
shall  be  made  to  the  Archbishop  and 
Metropolitan  of  the  proyiace,  if  the  arch- 
bishopric be  full. 

By  sect.  5,  in  the  case  of  such  nomina- 
tion as  last  aforesaid,  the  Archbishop 
or  bishop,  to  whom  the  nomination  is 
directed,  is  to  '*  invest  and  consecrate " 
*'  with  all  speed  "  the  person  nominated. 
And,  if  the  dean  and  chapter,  &c., 

<<  within  the  said  twelve  days  do  elect  and 
choose  the  said  person  mentioned  in  the  said 
letters  missive  ....  their  election  shidl  stand 
good  and  effectual  to  all  intents ; " 

The  person  elected  shall  be  reputed  lord 
elected ; 

**  and  then  nmking  such  oath  and  fealty  only  to 
the  King's  Majesty,  his  heirs  and  suooeasors,  as 
shall  be  appointed  for  the  same,  the  King's 
Highness,  by  his  letters  patent  under  his  great 
seal,  shall  signify  the  said  election,  if  it  be  to 
the  dignity  of  a  bishop,  to  the  archbishop  and 
metropolitan  of  the  province  where  the  see  of 
the  said  bishoprick  was  void,  if  the  see  of  the 
said  archbishop  be  full  and  not  void  .  .  .  .  re- 
quiring  and  commanding  such  archbiMkop,  to 
whom  any  such  sign\ficaiion  shall  be  mads,  to 
confirm  the  said  election,  and  to  invest  and  con- 
secrate the  said  person  so  elected  to  the  qfice 
and  dignity  thai  Ke  is  elected  unto,  and  to  give 
and  use  to  him  all  such  benedictions,  cere- 
monies, and  other  things  requisite  for  the  same, 
without  any  suing,  procuring  or  obtaining  any 
bulls,  letters  or  other  things  from  Uie  see  of 
Rome  for  the  same  in  any  behalf.'* 

By  sect  7,  if  the  dean  and  chapter,  iic, 

**  after  such  licence  as  is  afore  rehearsed,  9hall 
be  delivered  to  them,  proceed  not  to  election, 
and  signify  the  same  according  to  the  tenor 
of  this  Act,  within  the  space  of  twenty  days 
next  after  such  licence  shall  come  to  their 
hands  i  or  else  if  any  archbishop  or  Inshop, 
within  an^  of  the  King's  dominions,  after  any 
such  election,  nomination,  or  presentation  shau 
be  signified  unto  them  by  the  King's  letters 
patents,  shall  refnse,  and  do  oot  oonfiim,  invest, 
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and  oonseciate  with  all  due  ciroomstanoe  as  is 
af<»e8aid,  erery  such  peffou  as  shall  be  so 
elected,  nominated,  or  presented,  and  to  them 
signified  as  is  above  mentioned,  within  twenty 
days  neit  after  the  King's  letters  patents  of 
SQch  signification  or  pfesentation  shall  come  to 
their  huids ;  or  else  if  any  of  them,  or  any  other 
person  or  persons^  admit,  maintain,  allow,  obey, 
do  or  execute  any  censures,  excommunications, 
interdictions,  inhibitions,  or  any  other  process  or 
act,  of  what  nature,  name  or  quality  soever  it 
be,  to  the  contrary,  or  let  of  due  execution  of 
this  Act ;  that  then  **  "  every  dean  and  particu- 
lar person  of  the  chapter,  and  every  Archbishop 
and  bishop,  and  all  other  persons,  so  offending 
and  doing  contmry  to  this  Act,  or  any  part 
thereof,  and  their  aiders,  counsellers  and  abet- 
ters, shall  run  into  the  dangers,  pains  and 
praalties  of  the  statute  of  the  provision  and 
pramumre,  made  in  the  five  and  twentieth  year 
of  the  reign  of  King  Edward  III.,  and  in  the 
sixteenth  year  of  King  Bichard  II.'* 

Under  this  Aot  the  Arohbishop  is  bonnd 
to  confirm. 

LancelottuM,  cited  in  moTing  for  the  rule, 
is  of  no  great  an thority  even  in  the  Roman 
Church,  bnt  taking  his  acconnt  of  con- 
firmation, it  inyolves  inquiries  inconsistent 
with  the  statute,  and  which  the  statute 
intended  to  abolish  in  the  case  of  bishops. 

In  Lancelotttts  the  party  confirming  is 
to  examine  pertonam  elech,  becanse  there 
may  have  been,  according  to  the  then  form 
of  canonical  election,  a  coelectuSy  on  an 
equality  of  votes.  Also,  at  the  election, 
disqualified  electors  may  have  voted  in 
numbers  sofficient  to  determine  the  elec- 
tion :  therefore,  the  processus  eleciionis  is 
to  be  examined  into  at  the  confirmation. 
Also,  where  a  contradictor  had  appeared  at 
the  election,  who  might  then  have  raised 
objections  founded  on  personal  disoualifi- 
cations,  if  such  a  contradictor  haa  been 
overruled  at  the  election,  he  might  be 
heard  at  the  confirmation ;  irhioh,  so  far, 
was  in  the  nature  of  an  appeal ;  and,  for  this 
purpose,  he  was  to  be  called  on,  at  the  con- 
firmation, by  name.  Under  the  statute 
the  election  is  only  a  form;  there  can 
he  no  coelectus  or  contradictor,  for  the 
statute  says  that  the  nominee  of  the 
Crown  shall  be  elected,  and  that  the  elec- 
tion is  "  to  stand  good  to  all  intents  and 
purposes."  The  C^wn  is  the  sole  judge  of 
the  fitness  of  its  nominee,  and  there  can 
be  no  queation  of  the  persona  eleoH  exoept 
as  to  his  identity.  The  statement  m 
LancdoUusi,  and  also  in  Ferrari,  is 
founded  upon  the  ordinance  of  the  third 
Council  of  Lateran,(a;  which  is  of  no 
authority  in  this  countrv.  Weitber  does 
it  appear  that  the  rules  laid  down  in 
either  LaneeloUus  or  Ferrari  were  ever 
authorised    by   the    Pope.    The  passage 


(a)  Hardnin,  Concil.,  fom.  vii.,  p.  39. 


from  AyUffe  only  refers  to  elections  which 
were  still  canonical,  as  those  of  priests, 
deacons,  &c.,  not  to  canons.  So,  too, 
Lyndwood.  The  two  decretals  upon  which 
Lancelottus  appears  to  have  relied,  those 
of  Gregory  IX.  lib.  i.  tit.  6.  c.  44.,  and 
8extu8,  lib.  i.  tit.  6.  c.  47.,  only  apply 
to  praslaH,  not  to  bishops.  Lyndwood,**  rro- 
vinoiale,**  lib.  iii.,  tit.  21.  ^.  218  h,  ed. 
1679)  will  be  cited,  but  Lord  uoU,  in  Bex  v. 
Baines,(a)  says  that 

«  one  half  of  what  one  finds  in  Lyndwood  is  not 
the  hfcw  of  the  bind." 

£As  to  the  form  of  election  before  the 
statute,  counsel  referred  to  .iyZt^e'a  "Par- 
ergon,"  p.  126 ;  Co.  Lit.  134a,  344a ;  VoAfi, 
Espen,"  Jus  Bcclesiasticum  "  ;  the  charter 
of  John  granting  freedom  of  elections; 
36  Edw.  1. 0. 4 ;  25  Edw.  3.  c.  22  (Provisors.)! 

At  common  law,  and  notwithstanding 
the  charter  of  John,  bishoprics  were  do- 
native. In  O'Bria^  v.  Knivan,(h)  which 
came  before  the  Court  of  King's  Bendi 
on  error  from  the  Irish  Court  of  King's 
Bench,  the  (question  arose,  whether  a 
bishop,  appointed  (in  the  reign  of 
Edw.  6.)  before  the  Irish  statute  2  Eliz. 
c.  4.,  by  letters  patent  without  conge 
d'elvre,  was  properly  appointed;  and  it 
was  held  that  he  was ;  ana  the  Court  said : 

"That  the  King  here,  and  also  in  Ireland» 
before  the  said  statute,  might  create  a  bishop 
by  his  patent  without  any  writ  of  congi  d^ilire, 
which  is  but  a  form  or  ceremony  which  the 
kinffs  of  this  r^alm  have  agreed  to  observe ;  but 
if  they  will  not  observe  this  course,  it  is  well 
enough;  wherefore  this  creation  before  that 
statute  was  good  enough." 

But  it  will  be  said  that  as  s.  5  directs 
the  Archbishop  to 
«  confirm  the  said  election,'* 

the  confirmation  must  still  follow  the 
rules  laid  down  for  a  confirmation  under 
the  old  process  of  canonical  election. 
But,  where  the  dean  and  chapter  fail  to 
elect,  and  the  King  nominates,  no  con- 
firmation is  at  all  required;  and  where 
the  dean  and  chapter  elect  the  person, 
named  in  the  letter  missive,  their  election 
is 
<*  to  stand  good  and  effectual  to  all  intents," 

the  person  elected  is  to  be  reputed 

"  lord  elected," 

and  as  such  may  even  excommunicate : 

Fitz.  N.  B,  62  N.    The  Archbishop  is  only 

ordered 

« to  confirm  the  said  election,  and  to  invest  and 

consecrate  the  said  person." 

(a)  1  Ld.Raym.  361,363. 

(6)  Cro.  Jac.  552  ;  S.  C.  Palmer  22.  (Bishop 
of  Ossory's  case)  ;  2.  Boll.  R.  101  (as  Sohrean 
V.  Kevati)  ;  Fitz.  N.  B.  170. 

o  2 
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The  confirmation  is  confined  to  the  elec- 
tion, the  only  direction  as  to  the  person 
being  that  he  is  to  be  consecrated  and 
invested,  &c.  All  that  the  Archbishop  is 
anthorised  to  examine  into  is  the  com- 
pliance with  the  statutory  directions  as 
to  the  election,  and  the  identity  of  the 
person. 

By  sect.  7  the  penalty  of  prcvmvnire  is 
imposed  upon  the  dean  and  chapter  if 
they  do  not  proceed  to  election  and  signify 
the  same 

"  according  to  the  tenor  of  this  Act  in  twenty 
days  " ; 

upon  the  Archbishop  or  bishop  if  he  does 
not  confirm,  invest  and  consecrate  within 
twenty  days  after  signification  to  him  by 
the  letters  patent,  and  generally  upon 

"  every  dean  and  particular  person  of  the  chap- 
ter, and  every  Archbishop  and  bishop,  and  all 
other  persons," 

who  shall 

<*  admit,  maintain,  allow,  obey,  do  or  execute 
any  censures,  excommunications,  interdictions, 
inhibitions,  or  any  other  process  or  act,  of  what 
nature,  name  or  quality  soever  it  be,  to  the  con- 
trary, or  let  of  due  execution  of  this  Act.** 

The  election  and  confirmation,  therefore, 
are  mere  ceremonies ;  and  the  forms 
which  accompany  them  either  are  mere 
matters  of  routine,  continued  with  the 
view  of  retaining  an  apparent  resemblance 
to  the  earlier  institutions,  or  ought  not  to 
have  an  J  place  at  all  in  the  ceremonial. 
For  it  IS  absurd  to  suppose  that  a  long 
investigation  can  be  carried  out,  when 
parties  delaying  for  twenty  days  are  made 
liable  to  a  prcemunvre.  Such  a  construc- 
tion of  the  Act  would  justify  the  pbi*ase 
which  has  been  applied  to  it,  of  *'  The 
Magna  Charta  of  Tyranny. "(«)  The  con- 
firmation is  now  as  mere  a  ministerial 
act  as  the  allowance  of  a  poor  rate  by 
justices. 

That  the  whole  ceremony  was  under- 
stood to  be  a  mere  form  appears  from  the 
recital  oilEdw.  6.  c.  2.(6) 

"  Forasmuch  as  the  elections  of  Archbishops 
and  bishops  by  the  deans  and  chapters  within 
the  King's  Majesty's  realms  of  England  and 
Ireland  at  this  present  time  be  as  well  to  the 
long  delay  as  to  the  great  costs  and  charges  of 


(a)  This  was  understood  to  be  an  allusion  to 
a  passage  in  a  letter  addressed  by  the  Bishop  of 
Fxeter  to  Lord  John  Russell,  in  which  the 
writer  had  so  characterised  the  legislative  enact- 
ment. The  letter  had  reference  to  the  proposed 
appointment  of  Dr.  Hampden,  and  appeared 
about  Ae  end  of  1847. — Keporter's  note. 

(6)  This  was  cited  from  1  Bum's  "  Ecc.  L." 
202  (ed.  9),  and  1  Gibs.  "Cod."  113,  (2d  ed.). 
See  "  Statutes  of  the  Beakn,"  published  by  the 
Commissioneri  of  the  Public  Records,  vol,  iv.. 


such  persons  as  the  King's  Majesty  giveth  any 
Arcbbishoprick  or  bishoprick  unto  ;  and  where- 
as the  said  elections  be  in  very  deed  no  elections 
but  only  by  a  writ  of  congi  d^Slire  have  colours 
shadows  or  pretences  of  elections,  serving  never- 
theless to  no  purpose  and  seeming  also  dero^^ 
tory  and  prejudicial  to  the  King's  prerogative 
Royal,  to  whom  only  appertaineth  the  collation 
and  gift  of  all  Archbisliopricks  and  bishoprioks 
and  sufifragan  bishops  within  His  Highness's 
said  realms,"  &c. 

This  was  repealed  by  1  Mary,  st.  2. 
c.  2. ;  but  it  furnishes  a  nearly  contem- 
porary exposition  of  25  Hen.  8.  c.  20.  Fur- 
ther, the  Irish  statute  2  Eliz.  o.  4.,  which 
did  away  with  the  congtt  d^t-lire^  repeats 
the  recital  of  1  Edw.  6.  c.  2.  It  is  true  that 
the  word  used  is  **  elections  "  ;  but,  oanoni- 
cally,  the  confirmation  was  only  a  part  of 
the  election.  Confirmation  formed  no 
part  of  the  making  of  sufi'ragan  bishops, 
under  26  Ken.  8.  c.  14.  So  the  powergivon 
to  the  Crown  to  create  bishops  by  31  Uen.  8. 
c.  9.  was  to  be  exercised  simply  by  letters 
patent.  Neither  in  Ireland  nor  in  the 
Isle  of  Man  does  any  confirmation  now 
take  place. 

The  Attorney  General  also  referred  to 
"  1  Bla.  Com."  377,  379,  4  i6.  108. 
In  its  earliest  form,  the  confirmation 
of  the  Archbishop  appears  to  have  been 
merely  a  recognition  that  the  election  was 
properly  complete  ;  Bmgham*8  **  Christian 
Antiquities,"  p.  69,  Book  II.  cb.  16.  s.  12., 
pp.  137,  138 ;  Book  IV.  ch.  2.  s.  6.,  &o. 
When  he  ceased  to  preside  in  person  at 
the  elections,  what  nad  been  done  was 
certified  to  him.  It  was  merely  the  last 
step  completing  the  election.  AyUffe^  127, 
8,  in  describing  the  election  of  bishops, 
uses  very  different  language  from  that 
which  he  uses  in  speaking  of  canonical 
elections. 

"  Afterwards  the  proctor  exhibits  his  proxy 
from  the  dean  and  chapter,  and  presents  the 
new  elected  bishop  to  the  Vicar  General,  returns 
the  citation,  and  desires  that  three  proclama- 
tions may  be  made  for  the  opposers  to  appear  : 
which  bemg  done,  and  none  appearing,  he  de- 
sires that  they  may  proceed  to  confirmation  in 
potnam  cantumacia" 

Here  the  non-appearance  of  opposers  is 
taken  for  granted ;  and  the  whole  is 
treated  as  a  matter  of  form.  So,  too, 
Gibson  in  "  1  Gibs,  Cod."  109  (ed.  2.)  i 

"the  only  choice  the  electors  have,  tmder 
this  restraint,  is,  whether  they  will  obey  the 
King,  or  incur  a  pntmunire  ;  " 

Andftirther: 

"The  election,  from  beginning  to  end,  pro- 
ceeds, seemingly,  upon  the  oongi  d*4lire,  without 
any  appearance  of  restraint  from  the  letters 
missive,  and  in  the  same  manner,  as  if  there  were 
no  such  restraint;  and  the  only  ciroumstanoe 
remarkable  in  it,  is,  the  solemn  declaring  of  the 
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person  elected,  to  the  clergy  and  people,  m- 
sembled  in  the  church;  wherein  we  see  the 
footsteps  of  the  more  ancient  way  of  electing, 
and  of  the  part  which  they  had  in  the  election." 

He  then  gives  an  aocoont  of  the  confir- 
mation, substantially  as  in  LanceloUus, 
and  notices  the  citation  of  Opposers 

**  according  to  the  direction  of  the  ancient  canon 
law,  where  it  oiakes  all  confirmations  Toid,  that 
are  performed,  nullis  voeaiis,  et  non  discuMw 
neffoHo" 

Therefore,  in  order  to  make  this  appli- 
cable in  support  of  the  rale,  it  must  be 
contended  that,  in  spite  of  the  words  of 
the  statute,  a  confirmation  without;  cita- 
tion or  discussion  would  be  merely  void. 
Then  he  mentions  the  calling  by  name,  in 
the  ca89  of  a  coelect  or  an  opposer,  which, 
cannot  03cur  since  the  statute  (as  before 
pointed  out);  then  the  first  schedule; 
then  the  summary  petition,  whidi  is  the 
petition  of  the  proctor : 

'*that  the  bbhop  elect  may  be  confirmed, 
upon  his  alleging  and  proving  the  regularity 
of  the  election,  and  the  merits  of  the  person 
elected  :  which  he  does  in  nine  articles." 

CKbsan  then  sets  them  out,  and  adds : 

**  All  which  articles  conclude  (tenthly)  with 
a  petition,  that,  in  pursuance  of  the  premises, 
confirmation,  Ac.  may  be  decreed.  Then,  the 
Smmaria  Petitio  is  admitted,  and  the  Court  de- 
crees to  proceed  summarih  et  de  piano,  and  assign 
him  a  term  ad  ttatim  to  prove  the  particular  mat- 
ters contained  in  the  petition ;  for  proof  of  which, 
he  exhibits  the  process  of  the  election  made  by 
the  dean  and  chapter,  the  consent  of  the  Arch- 
bishop, and  the  royal  assent." 

Thus  the  process,  the  consent  and  the 
royal  assent  prove  the  regularity  and  the 
merits,  so  far  as  the  Court  has  power  to 
inquire  at  all.  The  proctor  who  exhibits 
this  proof  is  the  proctor,  not  of  the  bishop, 
but  of  the  dean  and  chapter,  whose  elec- 
tion is  in  the  nature  of  a  judicial  act,  and 
precludes  opposition;  for  which  reason 
the  term  assigned  is  ad  statim.  It  may  be 
noticed  that,  in  the  case  of  old  deaneries, 
the  commission  from  the  bishop  directs 
the  commissioners  to  examine  the  election 
of  the  person  elected, 

<*  ad  approbandum,  ratificandum  et  confirman- 
dum,  ao  si  opus  fuerit  ae  res  ita  exegerit,  infirman- 
dum,  annnllandum,  irritandum  et  cassandumi 
dictamque  electionem  ac  ipsnm  electionis  nego- 
tium^unik  cum  suis  incidentibus,  emer^entibus, 
dependentibus,  annexis  et  oonnexis  quibuscun- 
qne  discutiendnm  et  decidendum,  et  finaliter 
terminandum,  prout  de  jure  fuerit  faciendum." 

This  form  appears  in  2  Ouahton,  *'  Ordo 
Judiciorum,*^  79.,  No.  127.  The  words  ap- 
parently describe  an  examination  as  com* 


plete  as  any  that  can  be  found  touching 
the  confirmation  of  a  bishop :  yet  no  oppo- 
sition to  the  confirmation  of  a  dean  takes 
place. 

The  case  of  Parker  was  mentioned  on 
movino^  for  the  rule,  (a)  A  conge  d'eUre 
was  sent  to  Canterburv ;  the  chapter 
met,  and  referred  it  to  the  dean  to  name 
whom  he  pleased:  he  named  Parker; 
to  which  the  chapter  assented.  Then  a 
warrant  for  his  consecration  was  sent  to 
four  bishops  of  certain  sees  and  two 
other  bishops  without  sees;  but  some 
of  them  retused  to  act.  Thereupon  a 
fresh  warrant  issued,  including  other 
bishops.  Some  of  the  bishops  met  under 
this  last  warrant ;  and,  as  Bwmet  states : 

"according  to  the  custom,  the  amgi  d^Aire^ 
with  the  dection,  and  the  royal  assent  to  it, 
were  to  be  brought  before  them  :  and  these 
being  read,  witnesses  were  to  be  cited  to  prove 
the  election  lawfblly  made ;  and  all  who  would 
object  to  it  were  also  cited." 

This  account  is  not  given  by  any  legal 
writer,  and  cannot  be  relied  upon:  but, 
supposing  it  to  be  accurate,  it  is  manifest 
that  the  proceeding  was  altogether  incon- 
sistent with  Stat.  25  Hen.  8.  c.  20.,  there  not 
being  even  a  letter  missive  in  the  first 
instance,  and  the  bishops  having  clearly 
no  power,  at  consecration,  to  inquire  into 
the  process  of  election.  The  practice  was, 
in  truth,  in  a  state  of  transition.  On  a 
later  occasion,  iu  the  cases  of  Bishops 
Parker  and  OoAi/wi-ight,  Archbishop  Saay* 
oroft  at  first  promised  to  defer  consecra- 
tion until  he  nad  examined  into  certain 
charges :  but,  upon  hearing  that  this 
would  subject  him  to  a  prcsmtrntre,  he 
consented  to  consecrate;  Burnet's  ''His- 
tory of  his  Own  Time,"  vol.  iii.,  pp.  187, 
8  (Oxford  od.)  1823. 

The  proceedings  on  the  confirmation 
of  Bishop  MountagvAdb)  in  the  reign  of 
Charles  I.  are  of  no  authority.  From 
1  Burn  **  Ecc.  L."  p.  207.  (ed.  9.)  citing 
Collier's  "  Ecclesiastical  History,"  vol.  ii. 
p.  745,  it  appears  that  a  bookseller  named 
Jones  attended  to  object  to  Mountague, 
charging  him  with 

'  Popeiy,  Arminianism,  and  other  heterodoxies, 
for  which  his  books  had  been  censured  in  the 
former  Parliament." 

Dr.  Bivee,  who  officiated  for  the  Vicar 
General,  refused  to  receive  the  exceptions, 
because  they  were  not  given  in  writing, 
signed  by  an  advocate,  nor  presented  by 

(a)  Stripe's  *•  life  of  Parker,"  B.  I.  ch.  8., 
p.  69,  Sic.  Burnet's  '*  Hist.  Bef."  vol.  ii.,  pp.  681, 
780,  723,  4. 

(6)  BramhaU*8  Works,  Part  I.  disc.  5.  "  Con- 
secration  of  Protestant  Bishops  vindicated" 
(vol.  iiL,  p.  43,  Oxford  ed.  1844). 


427]         The  Queen  wjaiiisi  The  Archbishop  of  Canterbury,  1848.         [428 


a  proctor.  This  was  afterwards  inquired 
into  in  Parliament ;  and  Burn  adds  : 
"upon  which  it  hath  been  observed,  that 
Dr.  Rive8,  a  most  eminent  civilian  and  canonist, 
admitted  that  the  opposition  was  good  and 
valid,  had  it  been  legally  offered  ;  and  that  the 
Parliament  of  that  time  proceeded  upon  the 
same  opinion." 

This  last  passage  rests  on  no  apparent 
authority ;  and  the  facts  themselves  show 
merely  that  Dr.  Bives  was  willing,  in  the 
face  of  an  objection  made  to  a  bisnop  who 
was  violently  opposed  by  a  powerful 
party, (a)  to  secure  himself  by  insisting 
only  upon  a  point  of  form.  Neither 
GibsoUy  Godolphin,  nor  Ayliffe  refers  to 
the  case  as  a  precedent. (6) 


(a)  As  to  the  character  of  Dr.  Rives,  Sir  D. 
Dondas,  Solicitor  General,  referred  to  Dr.  R. 
Parr's  collection  of  Archbishop  Usher's  letters, 
p.  335  (Letter  92). 

(6)  The  following  report  of  the  proceedings 
in  the  House  of  Commons  in  Bishop  Mountague's 
case  has  come  to  light  in  a  Note  Book  of  the  pro- 
ceedings in  Parliament  from  January  20  to  Feb- 
ruary 20,  1629,  preserved  at  Lowther  Castle, 
and  published  by  the  Historical  MSS.  Com- 
mission, Thirteenth  Report,  Pt.  vii.  The  MSS. 
of  the  Earl  of  Lonsdale  (1893),  pp.  67,  69. 

"  January  80.     The  House. 

"The  petition  of  William  Jones  against  the 
Bishop  of  Winchester.  Whereas  divers  opinions 
maintained  by  Mr.  Montague  a^inst  the  tenets 
of  our  church,  upon  proclamation  for  the  con- 
firming of  him  Bishop  of  Winchester  (Chiches- 
ter), if  any  would  prefer  any  Articles  against 
hira  to  show  why  he  should  not  be  confirmed, 
the  said  William  Jones  preferred  divers  Articles 
against  him  for  the  writing  of  divers  books 
against  the  religion  professed,  yet  notwithstand- 
ing he  was  confirmed ;  which  illegal  confirma- 
tion and  his  new  broached  opinions  he  desires 
you  will  be  pleased  to  take  into  your  pious 
consideration,  and  so  to  do  as  you  shall  think  fit. 

"  Sir  Henry  Martin  :  The  form  of  election  of 
bishops  is  after  a  cong^  d*eliref  which  is  licence 
to  the  dean  and  chapter  to  choose,  yet  they 
must  choose  who  the  King  shall  name,  and  who 
shall  speak  against  this  election  or  confirmation 
shall  incur  a  preemunire.  And  it  is  likewise 
true  that  proclamation  is  made  if  any  will  speak 
against  his  election  he  may,  but  yet  he  shall 
not )  when  thev  go  to  choose  the  bishop  they 
pray  that  the  Moly  Qhost  should  direct  them, 
yet  shall  choose  such  a  one  as  is  named.  And 
I  wish  this  ceremony  might  be  left,  for  the  f onn 
is  as  if  they  were  free,  bat  yet  they  are  bound. 

"  Selden:  The  form  of  choosing  bishops  being 
altered  by  the  statute  of  25  Hen.  8.,  cap.  20., 
by  which  first  letters  missive  by  the  King  were 
sent  to  the  dean  and  chapter  to  signify  who 
he  will  have  chosen,  and  then  a  cong^  cTSlire  to 
choose  such  a  one,  and  then  for  the  Archbishop 
to  confirm  him.  But  he  taketh  the  meaning  of 
this  Act  not  to  exclude  exceptions  which  are 
legal,  but  make  that  a  prtemunire  when  refusal 
is  made  without  such  due  exception. 


On  the  other  hand,   in  a  manuscript 
work  of  Sir  James  Marriott,  Queen's  Advo- 


"  Doctor  Eaton  saith  that  before  this  statute 
the  King  did  nominate  as  now,  as  this  statute 
was  properly  made  for  confirmation. 

"  But  be  saith  that  the  reason  as  he  hath  heard 
for  which  the  articles  were  not  accepted  of 
against  him  was  because  there  was  no  advocate's 
hand  unto  them,  therefore  they  were  illegal. 

**  Ordered  that  this  dispute  shall  be  referred  to 
another  time,  for  to  be  argued  by  both  lawyers 
of  the  House. 

"  February  9.  Doctor  StewanTa  argument 
totiching  the  confirmaUon  of  the  Bishop  oj 
Winchester. 

*'  Two  questions  whether  the  exceptions  exhi- 
bited were  legal  or  not. 

''  Secondly,  whether  exceptions  legally  pat  in 
do  make  the  confirmation  good,  yea  or  no,  and 
if  they  be  ready  to  be  proved,  I  Uiink  then  they 
do  disable  him. 

'*  Third,  what  should  ensue  if  it  should  be  void, 
yet  should  not  lose  his  bishopric,  but  he  should 
be  in  the  same  state  as  he  was  before  tibe  con- 
firmation. 

"  Doctor  Tawbotfs  argument, 

**  Two  kinds  of  exceptions  against  persons  to 
be  elected  bishops.  Ist,  in  respect  of  the  person 
elected  ;  and,  2ndly,  the  manner  of  election.  ^ 

"  1st  for  the  person.  There  be  crimes  which 
are  called  delicta  graviora^  and  if  those  things 
which  touch  matters  of  religion  be  such,  which 
I  will  not  dispute  but  must  leave,  then  the  ex- 
ceptions be  legal,  and  so  his  confirmation  not 
good. 

"  For  the  second  question  propounded.  Be- 
cause confirmations  were  had  repentively  [sic], 
it  was  ordained  that  proclamation  should  be 
made,  that  if  the  confirmation  were  not  litigioas 
they  should  be  confirmed  after  such  citation  or 
proclamation.  A  Constitution  of  Justinius  that 
exceptions  propounded  and  not  allowed  do 
make  ordinations  void,  and  by  the  same  reason 
it  doth  make  confirmations. 

*'  And  though  there  be  no  nullity  ordained  in 
the  law,  yet  when  the  law  appoints  a  form 
which  is  not  observed,  that  makes  a  nullity  in 
itself. 

"  Sir  Henry  Martin's  answer  :  That  if  the  ex- 
ceptions be  proved  that  these  do  as  well  extend 
to  the  election  itself  as  to  the  confirmation. 

"  Sir  Henry  Martin  :  Since  25  Hen.  8.  we  pro- 
ceed in  a  strict  form  of  which  he  hath  a  copy, 
from  which  he  doth  not  swerve,  and  this  doth 
differ  from  the  Canon  Law,  for  after  a  bishopric 
become  void,  and  the  King  sends  letters  missive 
to  the  dean  and  chapter,  and  if  they  choose 
within  twelve  days  then  a  confirmation  is  neces- 
sary ;  if  ti^ey  do  not,  then  the  King  may  present 
by  his  letters  patents  without  confirmation. 

**  And  not  (note  ?)  that  what  privilege  the  Pope 
had  before  24  Hen.  8.  the  King  had  given  by  Act 
of  Parliament,  and  upon  the  presentation  by  the 
Pope,  there  was  no  exception  to  be  taken,  and 
so  continued  to  Queen  Elizabeth's  time,  which 
in  1  &  8  Eliz.  was  thought  fit  to  be  altered. 

**  And  that  it  was  convenient  thus  to  be,  the 
Parliament  in  id  Hen.  8.  ibond  what  diflerenee 
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Grown,  to  the  degree  of  seijeant,  ooloor 
in  pleading,  and  manj  other  instances, 
may  be  oited,  where  forms  are  gone 
through  which  can  lead  to  no  real  qnes- 
tion.  Historically,  it  seems  probable  that, 
when  the  Established  Ohnrch  was  finally 
declared  independent  of  the  Bithop  of 
Rome,  some  forms  were  retained  from  an 
unwillingness  to  abandbn  the  doctrine  of 
apostolical  snccession.  The  form,  as  it  is 
now,  appears  in  Ol€vrhe*$  "Praxis,"  tit. 
cccxxix.(a) :  the  preface  to  which  is  dated 
1596.  And,  for  some  purposes,  an  oppo- 
sition might  still  be  effective,  as  where 
the  person  presented  to  the  Archbishop 
was  not  the  person  in  fact  elected,  or 
where  a  pretended  election  had  taken 
place  without  the  eongS  d'elire  or  letter 
missive.  Hooker  ("Bcc.  Pol."  book  yiii. 
0.  7.  8.  8  (h) )  says : 

**  It  is  the  King's  mere  grant  which  placeth, 
and  the  bishop's  consecration  which  miUceth, 
bishops." 

Secondly,  if  the  office  of  the  Archbishop 
at  confirmation  be  not  parely  ministerial, 
but  judicial,  no  mandamus  will  go.  It  is 
not  pretended  i^t  he  has  exceeded  his 
jurisdiction,  but  only  that  he  has  not  ex- 
ercised it  properly. 

Lord  DxNMAN,  L.G.J. :  On  the  oth«r  side 
it  is  said  that  a  confirmation  so  made  is 
null,  and  therefore  the  Archbiahop  is  in 
the  position  of  a  judicial  officer  refusing  to 
act,  as  if  he  had  refused  to  do  any  thing 
upon  the  signification  of  the  Crown. 
Could  not  the  Crown,  in  such  case,  com- 
pel him  by  mandamus  to  act  P 

Attorney  Gemeral:  No;  the  remedy  is 
prcBfiHMire, 

OoLSBiDGS,  J. :  That  is  only  a  punish- 
laeai ;  many  decisions  show  that  a  part^ 
punishable  for  not  acting  may  neverthe- 
less be  compelled  by  mandamus  to  act. 

Attorney  CfeneraZ :  That  is  so  only  where 
a  temporal  right  is  wholly  or  partly  in- 
volvea,  as  in  the  case  of  a  mandamus  to 
grant  probate;  Bea  v.  Bume$.(e)  Even 
there,  however,  this  Court  will  not  act  if 
there  is  already  a  Us  pendens  in  the  Eccle- 
siastical Court ;  Be»  v.  Hay.(d)  So  man* 
damns  will  not  go  to  the  Spiritual 
authorities,  commanding  them  to  restore, 
or  direct  admission,  to  an  office ;  Mr. 
Leigh*8  csseM  Bsx  v.  The  Archhiehop  of 
Canterbwry.if)  Supposing  that  the  Crown, 
in  order  to  enforce  its  prerogative,  or  the 


cate  in  1764,  and  afterwards  Judge  in  the 
Admiralty  Court,  entitled  **  Book  of 
Practice,"  the  following  passage  occurs : 

"  Confirmation  must  be  dispatclied  vrithin 
twenty  days ;  otherwise  a  prtemunire  is  incurred. 
Therefore,  there  needs  no  citation  of  opposers ; 
nor  are  they  to  be  heard  if  they  offer.  See 
25  Hen.  8.  c.  80.,  MS.  No.  6.,  also  Sden's 
*  Practical  Observations.'  "(a) 

Evans  v.  Ascuiths  (b)  refers  to  the  canon 
law  antecedent  to  stat.  25  Hen.  8.  c.  20.,  as 
deducible  from  Laneeiottus  :  but  it  cannot 
refer  to  the  law  as  altered  by  the  statute. 
The  question  was  as  to  whether  Thom'^ 
hwry,  Dean  of  York,  had  forfeited  the 
Deanery  by  his  mere  election  as  Bishop  of 
Bristol ;  and  it  was  held  that  by  the  eloo- 
tion  only  until  confirmation  the  Bishop 
had  nothiug  in  him, 

**  that  the  name  is  not  diauged  in  the  case  of 
creation  ontil  consecration  f  but  the  name  is  not 
changed  by  confirmation." 

This  is  an  error,  as,  aoooi*ding  to  the  ex- 
press enactment,  the  name  is  now  changed 
at  the  election. 

The  citation  of  opposers,  and  the  pro- 
nouncing them  contumacious  in  default  of 
appearance,  are  only  forms.  The  word 
*'  contumacious  '*  is  a  mere  technical  term 
in  ecclesiastical  law.  The  mere  fact  that 
forms  have  been  retained  does  not  prove 
that  they  are  more  than  forms.  The 
chu^lenge  at  the  coronation,  the  calling 
barristers,  when  appointed  judges  by  the 

there  was  in  Cathedral  Churches  by  sach  excep- 
tions; and  therefore  to  put  an  end  to  snob 
differences  the  King  had  this  oonfbrred  upon 
him. 

**  Now  for  the  first  exception,  without  relatioB 
to  the  statute,  for  it  is  true  that  such  citation  is 
not  to  be  set  but  on  the  Church  where  the 
bishop  is  to  go  to,  for  betwixt  the  bishop  and 
those  persons  of  that  Church  they  are  of  that 
fold,  and  so  a  pnfj  betwixt  them,  but  those 
that  are  not  of  that  fold  thej  have  nothing  to  do 
in  it 

**  And  a  imUity  doth  not  go  farther  than  the 
express  words,  and  not  by  implication.  And  a 
refiual  of  exceptions  though  ihej  be  legal  can- 
not make  a  nullity.  But  things  that  have  been  so 
long  used,  it  is  not  good,  in  my  opinion,  to  dis- 
pute it  further. 

'*  Doctor  Steward  prefers  a  petition  that  pro- 
ceedings in  law  may  be  stayed  against  him." 

Sir  Henry  Martin  was  Dean  of  the  Arches, 
Judge  of  the  Prerogative  Court,  and  a  member 
of  tM  Court  of  High  Commission  I  the  note  book 
(p.  10)  reports  a  charge  of  breach  of  priyilege 
against  him  in  the  last  capacity. 

(a)  The  Attorney  General  stated  that  Mar- 
riott's MS.,  and  probably  Bden's  "Practical 
Obsonrations  "  were  to  be  found  in  the  library 
of  Trinity  Hall,  Cambridge. 

(6)  Palm.  457 ;  8.  C.  1  (W.)  Jones,  158 ; 
Latch,  81,  S83 ;  Noy,  98 ;  S  Boll.  R.  450.  (as 
Vauf^kan  v.  Ascus), 


(a)  P.  427.  2d  ed.  1684. 

(6)  Vol.  iii.  pp.  527,  529.    Oxford,  1886. 

(c)  I  Ld.  Raym.  S61 ;  S.  C.  1  Salk.  299  ; 
8  Salk.  162;  Carth.  457;  Holt,  810;  12  Mod. 
205. 

{d)  4  Burr.  2,295.  See  Jfex  y.  Bettesworth^ 
cited  ih. 

(e)  8  Mod.  882. 

(/)  8  Bast,  218. 
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bishop,  in  order  to  obtain  his  temporalities, 
is  entitled  to  a  mandamus,  the  present 
applicants  are  enforcing  no  temporal 
right.  But  even  the  bishop  is  not  so 
entitled ;  Bishop  of  St.  David's  v.  Lucy. (a) 
No  mandamns  goes  to  compel  the  making 
of  a  church  rate ;  Rev  v.  The  Church- 
wardens of  8t.  Peter's,  Thetford  (b) :  but  it 
does  go,  where,  as  in  the  case  of  some 
statutable  church  rates,  remedies  in  the 
temporal  courts  have  been  contem- 
plated, (c) 

Coleridge,  J. :  Two  of  the  applicants 
here  are  incumbents  in  the  diocese  of 
Hereford :  the  question  relates  to  the 
appointment  of  a  judge  whose  decisions 
might  touch  their  temporalities. 

Attorney  General :  That  would  be  a  man- 
damus quia  timet,  for  which  there  is  no 
authority.  It  might  as  well  be  said  that 
a  clergyman  in  another  diocese  might 
apply,  lest  there  should  be  a  translation  ; 
or  any  lay  member  of  the  Church,  or  any 
one  paying  Church  rates,  or,  with  refer- 
ence to  the  Act  of  Uniformity  (13  &  14 
Oha,  2.  c.  4.  s.  11),  any  schoolmaster  in 
the  diocese. 

Lord  Denm  AN,  L.C.J. :  Referred  to  Bex  v. 
Parry.id) 

Attorney  General:  The  proper  remedy 
is  appeal;  to  the  Privy  Council,  if  this 
be  a  Court  properly  speaking  ;  if  they  are 
only  Commissioners,  to  the  Dean  of  the 
Arches. 

Coleridge,  J. :  Does  any  appeal  lie  by  a 
-person  not  admitted  to  be  a  party  P 

Attorney  General:  It  does,  in  the  Eccle- 
siastical Courts.  The  application  is  as  if 
the  Court  were  asked  to  interfere  by  man- 
damus with  Commissioners  of  the  Court 
of  Exchequer  in  a  question  of  the  condem- 
nation of  goods,  or  with  an  Equity  Court 
upon  its  refusal  to  admit  particular  persons 
to  be  parties  to  a  suit  before  such  Court. 

Thirdly,  the  Archbishop  would  be  un- 
able to  obey  the  writ,  if  his  proceeding  be 
not  that  of  a  Court.  How  can  he  inquire 
into  the  person,  as  the  inquiry  is  under- 
stood on  the  other  side  P  The  qualifica- 
tions, which  it  is  said  he  must  ascertain, 
the  (Bias  legitima,  morwn  honestas,  litera- 
tura  sufficiens,  as  enumerated  by  Van 
'Espen,{e)  and  freedom  from  defect  of  ordi- 
nation or  illegitimacy  of  birth,  which 
Lancelothu  (jO  mentions  also,  mi^t  be 
dispensed  with  formerly  by  the  rope's 
bull,  upon  poBtulation.    But  the  Grown 

(a)  1  Ld.  Raym.  689,  644. 

ib)  6  T.  B.  364. 

(c)  jRex  T.  The  Select  Vestrymen  of  St. 
Margaret,  Leicester,  8  A.  &  E.  889. 

id)  6  A.&E.  810. 

(«)  "  JuB.  Ecdes.  Uniy.*'  Part  I.  tit.  14.  c.  2. 
g.  6. 

(/)  '*  Inst.  Jur.  Can."  Lib.  1.  tit  8.  pp.  36, 86. 


now  stands,  as  to  this,  in  the  place  of  the 
Pope,  and  has  approved  of  the  person. 

Coleridge,  J . :  Could  the  Crown  dis- 
pense with  canonical  age,  as  the  Pope 
might  P 

Attorney  General:  As  to  that,  there  is  a 
statutory  restraint ;  for  the  preface  to  the 
form  and  manner  of  making,  &c.,  bishops, 
priests,  &o.,  in  the  Common  Prayer  book, 
requires  bishopa  to  be  thirty  years  old, 
and  this  is  confirmed  by  1  Eliz.  c.  2.  s.  2. 
As  to  questions  of  doctrine  or  morals, 
Stat.  3  &  4  Vict.  c.  86.  provides  another 
tribunal,  and,  by  sect.  23,  prohibits  all 
Ecclesiastical  Court*  from  inquiring  into 
such  matters  otherwise  than  is  there  pro- 
vided. 

Coleridge,  J. :  Is  there  not  a  distinction 
between  trying  a  party,  with  a  view  to  the 
inflicting  punishment  by  the  judgment, 
and  inquiring  into  his  fitness  P 

Attorney  General :  If  the  trial  is  to  be 
upon  some  special  charge  of  unfitness, 
wnat  can  the  Court  do  P  The  bishop  is 
not  the  promovent;  he  is  no  party  in 
Court  till  called  upon  to  take  the  oaths ; 
he  has  no  notice  of  the  charge ;  the  Court 
cannot  summon  witnesses,  but  most  make 
him  appear  ad  statim  to  answer. 

There  are  no  authorities  to  ahow  how 
an  investigation  of  this  kind  should  be 
conducted  in  England.  Lyndwood,  pp. 
217  e,  218  A;,  219  A;,  only  refers  to  presen- 
tations,  not  to  the  case  of  bishops.  With 
respect  to  the  Constitution  of  Othohon, 
commented  on  by  John  de  Athon  (Lynd- 
wood's  **  Prov.  Append."  p.  133.),  the  pas- 
sage under  the  title  ''  De  Confirmatione 
Episcoporum  *'  does  not  appear  to  relate  to 
questions  of  doctrine.  After  reciting  the 
importance  of  providing  that  the  persona^ 
to  be  placed  in  the  pastoral  seat — 

'nullis  (quautilra  humanitiis  possibile  est)  sit 
maculis  denigrata," 

The  constitutio  goes  on  to  enact-— 

"  ut  cam  electionis  episcopalis  confirmatio  pos- 
tulatur,  inter  caetera  super  quibu8  in^uiniiio  et 
examinatio  procederc  debet,  BeciiDdum  canonom 
instituta,  illud  exactissim^  inqoiratur,  utrnm 
plura  beneficia  cum  animarum  curft,  qui  electus 
est,  antequam  eligeretur,  habiierit ;  et  si  haboisse 
inveniatur,  an  cum  eo  super  hoc  f uerit  dispen- 
satum,  et  an  dispensatio,  si  quam  exhibuerit) 
vera  sit  et  ad  omnia  beneficia,  qus  obtinuit,  ex- 
tendatnr." 

What  the  ccetera  are  does  not  appear, 
unless  it  can  be  collected  from  the  gloss  {a) 
of  Johni  de  Athon,  who  says  : 

"prsBcedunt  enhn  in  confirmatione   plura   in^ 
quirenda,  s.  tarn  de  meritis  electi  qoam  eligen- 
tium.    Item  tam  de  materii  quam  de  formA." 
Here  is  nothing  as  to  the  doctrine.     Thtf 
acoouut  given  in    1  Gibson's  Cod.  111. 

(a)  Lib.  L  tit.  9.  p.  40.    Seei>C9<,.p..688. 
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is  qnite  inconsistent  with  the  nature  of 
a  real  inqaiiy  into  doctrine.  The  other 
anthorities  cited  show  only  the  foreign 
mode  of  proceeding.  And  a  gloss  on 
LanceloUu8,{a)  to  the  words  munus  ei  con- 
firmationis  impendcU,  which  occurs  in  the 
passage  before  cited,  is  given  in  some 
editions  (as  Leyden  1584) : 
**hodie  hffic  oonfimiatio  non  est  neeessaria. 
Papa  enim  sibi  reservat  potestatem  super  omni- 
bus dignitatibas  :  8olet  tamea  de  gratis  electos 
confinnare." 

And  Van  Btpen  (**  Jnr.  Boc.  Un."  part  i. 
tit.  14.  c.  2.  8.  8.)  says  that  the  rite  of  con- 
firmation varied 
"  pro  temporum  et  locorum  dirersitate." 

According  to  V(m  Espen,  in  the  four- 
teenth century,  the  Pope  got  the  confir- 
mation of  all  bishops  into  his  own  hands. 
In  s.  9  he  says : 

**  Licet,  vero,  hs  pontificsB  reseryatioues  quoad 
episcopatos  et  prslaturas  .  .  .  fuerint  in  multis 
restricts,  tamen  confirmationes  Romano  Ponti- 
fici  hactenus  reservatee  manserunt;  nee  quid- 
quam  juris  metropolitanis  restitutum  est." 
And  a  lictle  higher  up, 

"Pariter  jus  confirmandi  episcopos  metro- 
politanis ademptum,  et  sedi  Apostolics  fiierit 
reserratnm.  Indignum  quippo  credebatur  ut  a 
Homano  Pontifice  ad  episcopatum  designatus,  a 
metropolitano  petere  et  accepere  confirmationem 
Tiderctur." 

The  same  principle  applies  to  the  King. 

The  Vicar  Creneial  has  in  fact  no  conten- 
tious jurisdiction  enabling  him  to  decide  a 
question  of  this  kind.  In  1  Oughion^s 
**Ordo  Judiciorum,  Prolegomena,  xvi., 
c.  3.  s.  9,  it  is  stated  that  formerly  two 
distinct  offices,  that  of  Auditor  causa/rum 
negoiiorumque  AvdienUae  Cantuariensis, 
and  of  Chancellor  to  the  Archbishop,  were 
united  in  one  person.  And  (sect  10} : 
'*  qui  Cancellarius  (sive  Vicarius  in  spiritualibns 
Generalia)  ea  que  contentiosss  jurisdictionis 
erant  non  exercebat,  id  est  causarum  inter 
partes,  in  foro  contradictorio,  decisionem  {prater- 
quamt  qum  pro  forma  solummodo  ventiiantur  ; 
Htpoie,  negotia  confimaHonia  episcoporum  eleC' 
tiomiSf  et  nmilia)  sed  ea,  qua:  sunt  officii  meri, 
gerebat." 

At  sect.  11  he  says : 

'*  Nullus  autem,  a  plurimis  abhinc  (6)  retroactis 

anis,  extitit  Audientia  Judex." 


In  4  Inst.  337.,  Odke  gives  an  account  of 
the  Court  of  Audience.    He  says : 
"  this  Court  is  kept  by  the  Archbishop  in  bis 
palace,  andmeddleth  not  with  any  matter  between 
party  and  party  of  contentious  jurisdiction." 

But,  as  appears  from  Gla/rhe^s  "Praxis,** 
p.  2.  Proosm.,  the  Court  of  Audience  was 


(a)  Above,  p.  417. 

(6)  The  year  of  the  publication  of  Oughton's 
firat  volume  appean  from  the  title  page  to  be 
1728.  ' 


held  in  St.  PauFs  Cathedral ;  and  it  had 
a  concurrent  jurisdiction  with  that  of  the 
Dean  of  the  Arches;  ClarWa  "Praxis,** 
tit.  iv.  p.  6 ;  Oiighton,  tit.  v.  sa.  8,  9.  It  is 
clear,  therefore,  that  Coke  is  confounding 
the  two  offices  of  Judge  of  the  Court  of 
Audience  and  Vicdr  General,  they  beiug 
held  by  one  person,  and  that  his  remark 
applies  to  the  latter.  A  similar  view  of 
the  office  of  Vicar  General,  even  in  the 
Consistory  Court,  appears  to  have  been 
taken  by  Lord  Stowetl  in  Thorpe  v.  Man- 
salLla)  The  only  other  officer  of  the  Arch- 
bishop who  sat  in  this  commission  was  the 
Maeter  of  the  FacuUiee,  who  also  has  no 
contentious  jurisdiction.  If  the  charge 
here  were  made  by  articles,  as  proposed, 
the  case,  as  before  shown,  would  be  with- 
in 3  &  4  Vict.  c.  86.  ss.  7,  23  :  if  bv  libel, 
it  does  not  appear  how  the  attencutuoe  of 
witnesses  is  to  be  enforced:  a  significa- 
tion of  contempt  in  such  a  case  would 
raise  a  question  of  great  difficulty,  if  not 
of  actual  danger  to  the  judge ;  Jaeawain 
V.  ScoU.{h)  rTor  does  it  appear  how 
answers  could  be  enforced  from  the  par- 
ties. If  the  bishop  elect  were  proceeded 
against  criminally  under  3  &  4  Viet.  c.  86., 
he  would  be  protected  by  sect.  20  from 
charges  touohmg  any  offences  committed 
more  than  two  years  back.  By  the  pre* 
sent  application  it  is  sought  to  do  that 
indirectly  which  the  statute  prevents  from 
being  done  directly. 

Fourthly,  the  ordinary  rules  which 
govern  the  proceeding  by  mandamus  are 
opposed  to  this  application.  In  the  first 
place,  the  confirmation  is  complete.  The 
Archbishop  is  fundw  officio.  The  confir- 
mation could  not  be  brought  up  to  this 
Court  and  quashed:  yet  that,  according 
to  analogy,  must  be  done  before  the  man* 
damns  can  go.  Thus,  in  the  case  of  a 
meli^  inquirendum  to  the  coroner,  before 
the  writ  goes  to  disinter  the  body  the  first 
finding  must  be  quashed.  So  in  the  case 
of  the  finding  of  an  escheator.  In  the 
second  place,  mandamus  generally  will 
not  go,  unless  there  be  a  temporal  right ; 
Bex  V.  8t  Peter^e,  ThetfwdAc)  Reg,  v. 
The  Select  Vestrymen  of  8t.  Margaret, 
Leice8ter,{d)  before  referred  to.  In  the 
third  place,  even  taking  the  proceeding 
as  one  in  a  common  law  Court,  mandamus 
does  not  go  merely  because,  upon  the  view 
which  such  a  Court  takes  of  the  law,  it 
considers  an  objection  valid  against  pro- 
ceeding fVirther ;  Beg.  v.  2%s  JueOcea  of 
Ke8teven,(e)  where  this  Court  overruled 
former   decisions,  and   particularly  Beg. 

(a)  1  Hag.  Con.  4  (note). 
(6)  3  Camp.  388. 
(c)  5  T.  R.  864. 
id)  8  A.  &  E.  889. 
(O  8  Q.  B.  810. 
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V.  The  Justices  of  Oanarvonshire,(a)  and 
Beg.  y.  The  Justices  of  the  West  Biding. (b) 
In  the  matter  of  Prait  (c)  is  a  very  strong 
case  of  refusing  a  mandamus  where  jus- 
tices have  rejected  evidence  which  ought 
to  have  been  admitted  ;  to  which  may  be 
added  (as  analogous)  Ex  parte  The  Over- 
seers  of  Tollerton,(d)  and  Beg.  v.  The 
Justices  of  Buckinghamshire. (e)  Bern  v. 
The  Justices  of  Kent,{f)  cited  on  moving 
for  this  rule,  was  a  case  where  the  justices 
had  refused  to  enter  into  the  case  at  all : 
here  the  question  of  the  right  to  be  heard 
has  been  entertained  and  decided  upon. 
The  objection  to  interference  applies  much 
more  strongly  where  the  question  is  one  of 
practice  in  the  Ecclesiastical  Courts ;  Ez 
parte  8myth.(g)  And  on  that  ground  the 
Court,  in  the  Bishop  of  St.  Dctvid's  v. 
Luoy,{h)  refused,  not  only  a  prohibition  to 
prevent  the  delegates  from  proceeding  to 
affirm  a  sentence  of  deprivation  against  a 
bishop,  but  also,  which  makes  the  case 
very  like  this,  a  mandamus  commanding 
them  to  admit  the  bishop's  allegations. 
In  the  fourth  place,  the  mere  circum- 
stance that  the  Archbishop,  if  he  act 
wrongly,  will  be  liable  to  prcemunire  under 
25  Hen.  8.  c.  20.  s.  7.  if  he  unduly  delay 
the  confirmation,  is  sufficient  to  prevent 
the  mandamus  from  going.  A  prcemunire 
is  not  confined  to  offences  by  dealing  with 
Eome ; ' '  Com.  Dig.  PraBmuniro"  (B),  3  Inst. 
120,  123,  Bex  v.  Cawood.(i)  Lastly,  as 
no  good  end  will  be  answered  by  this 
mandamus,  but  the  result  would  be  vex- 
atious strife,  on  this  and  future  occasions, 
the  Court  will,  in  its  discretion,  refuse 
the  writ;  Bex  v.  The  Commissioners  of 
Excisey(J)  Bex  v.  The  Paddington  Ves- 
try,{h)  Bex  V.  The  Justices  of  Lancashire,(l) 
Bex  V.  The  Justices  of  Buckvnghamshvre,{m) 
Bm  V.  The  Bishop  of  Chester M  15  Vin. 
Ab.  204.  tit.  Mandamus  (H.  3)  pi.  8 ;  ib. 
216.  (Z.). 

Sir  FUzroy  Kelhf,{o)  Dr.  Addams,  A.  J. 
Stephens,  Peacock, (p)  and  Ba^eley,  conird,. 

In  the  absence  of  8ir  F.  Kelly,  Addams 

(a)  2  Q.  B.  W5.  (6)  2  Q.  B.  381. 

(c)  7  A.  &  E.  27.  id)  8  Q.  B.  792. 

(e)  8  Q.  B.  800.  (/)  14  East,  896. 

Ig)  8  A.  &  B.  719,  724.  And  see  Ex  parte 
Smyth,  2  C.  M.  &  R.  748  I  S.  C.  Tyr.  &  G.  222. 

(A)  1  Ld.  Raym.  589,  544,  see  also  1  Ld. 
Raym.  447;  2  Lord  Raym.  817 ;  and  Bead  v. 
Bishop  of  Lincoln.  14  P.D.  88,  at  p.  180. 

(t)  2  Ld.  Raym.  1361 ;  S.  C.  1  Str.  472. 

ij)  2T.  B.  381,385. 

(A)  9  B.  &  C.  456. 

(l)  12  East,  866,  370. 

(m)  I  B.  &  C.  485. 

(»)  1  T.  R.  896,  403. 

(o)  Afterwards  Chief  Baron  of  the  Ex- 
chequer. 

(p)  Afterwards  a  member  of  the  Judicial 
Committee  of  the  Privy  Council. 


opened  the  argument,  and  was  followed 
by  Stephens,  Pectcock,  Badeley,  and  Sir  F. 
Kelly. 

First,  the  oflBce  of  the  Archbishop,  in 
confirmation,  is  not  merely  ministerial, 
but  is  judicial  also. 

Before  the  establishment  of  the  regular 
canon  law,  the  appointment  of  bishops 
was  in  the  people  and  clergy  jointly,  the 
Metropolitan  having,  however,  the  power 
to  judge  of  the  fitness:  afterwards  the 
people  were  excluded  from  a  share  in  the 
appointment,  which  then  rested  with  the 
diocesan  clergy  only,  and  was  subse- 
quently confined  to  the  clergy  of  the 
bishop's  cathedral.  The  history  of  this 
appears  in  Thoma8sinu8\  **  Vetus  et  Nova 
Ecclesiaa  Disciplina,"  vol.  v.  part  ii.  lib.  2* 
cc.  1,  2.  3,  &c.  (ed.  1787);  Be  Jfarca,  "De 
Concordifil  Sacerdotii  et  Imperii,"  lib.  8. 
c.  8 ;  Bingham's  *'  Ecclesiastical  Antiqui- 
ties," book  iv.  c.  2.  Afterwards,  and  ante- 
cedently to  25  Hen.  8.  c.  20.,  the  nomina- 
tion was  undoubtedly,  to  all  practical 
purposes,  in  the  Crown.  But  the  fallacy 
lies  in  confounding  the  placing  of  bishops 
with  the  making  of  them :  it  is  to  the 
placing  only  that  the  power  of  the  Crown 
exten&d  ;  but  the  Crown  could  not,  pro- 
perly speaking,  make  a  bishop:  and  to 
inquire  into  the  fitness  of  the  nominee  of 
the  Crown  for  the  office  of  bishop  is  no 
more  an  invasion  of  the  prerogative  of  the 
Crown  than  it  is  to  inquire  into  the  fitness 
of  a  person  nominated  to  a  Crown  living 
for  the  office  of  priest. 

That,  in  the  time  of  the  Apostles,  the 
character  of  the  persons  who  were  to  be 
bishops  was  matter  of  strict  inquiry  ap- 
pears fully  from  the  language  of  St.  Paul^ 
in  1  Ep.  Tim.  iii.  2.  et  seq.,  and  Ep.  Tit.  i. 
5.  et  seq. 

In  the  134th  **  Novel  of  Justinian," 
c.  ii.,  it  is  said : 

*'  Si  quis  anteni  electum  ad  ordinationem 
episcopati^s  accuRaverit  in  qudlibet  eaasA  qua 
possit  secundum  legee  aut  canones  qus  impedire 
ordinationem,  differatur  bujnamodi  ordinatio  : 
et  priiiB  contra  eum  propositam  causam  (snre 
pnesente  accusatore,  et  ab  eo  propositam  causam 
cxequente,  sive  etiam  deficiente  per  tres  menses 
suam  accosationem  implere)  diligenter  ezami- 
nari  ab  illo  a  quo  futurus  erat  episcopus  ordi- 
nari  :  et  si  quidem  obnoxium  eum  aocusator  in<^ 
venerit,  prohibeatur  ordinatio.'' 

This  indicates  that  the  office  of  oosise- 
cra1»on  was  judicial  before  the  existence  of 
what  now  foims  the  canon  law. 

The  Apostolical  Constitutions  are  of 
high  authority,  as  a  collection,  made  pro- 
bably about  the  beginning  of  the  third 
century,  of  the  then  existing  canons. (a) 

(a)  8c'o  Beg.  v.  St.  Giles  in  the  Fidds, 
U  Q.a  173,300. 
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The  3drd  canon  (a)  of  th^se,  n)eftking  of 
bishopfl,  recogniees  the  office  of  Primate, 
**  qui  in  ei8  est  primas.*' 

The  foortb  canon  of  the  Conneil  of  Nioe  (i) 
(which,  being  amon^  the  first  fbnr  genentl 
councils,  is  recognized  in  1  BUz,  c.  1. 
8.  36.)  attributes  the  power  of  eonfirminff 
the  bishop  to  the  Archbishop ;  the  6th  (o) 
declares  epiaeopwn  esse  wm  oppartere 
ei  gui$  praster  seniemtiam  mB^opoUiani 
fuerit  faclm$  epiecepus.  The  same  or 
stronger  langoage  will  be  found  in  the 
19th  canon  of  the  Council  of  Ajxiioohj{d) 
the  12th  canon  of  the  Council  of  Laodi* 
oea»(e)  the  12th  canon  of  the  second 
Council  of  Gartha^e,(/)  the  first  canon  of 
the  fourth  Councd  of  Carthage, (a)  the 
2^h  canon  of  the  Council  of  Chaloedon,(^) 
the  5th  canon  of  the  Council  of  Arles^i) 
and  the  26tb  canon  of  the  fourth  Council 
of  Lateraa.(i)  These  regnlattona  are 
adopted  into  the  "  Corpus  Juris  Canonici/' 
deeret.  i.  dist  xuii.  2.,  «&.  dist.  Ixir.  8., 
ib.  dist.  kv.  2.,  «&.  dist  Ixy.  5.,  Sexfei 
decretal.,  1. 1,  tit  yi.  4r^  47. 

The  writers  on  the  canon  law  invariably 
take  the  same  yiew.  In  Ihipin,  "De 
Antiqui  Ecdesiffi  Discipline"  Diss.  1. 
c,  xii.  p.  62.,  it  is  said  to  have  been  laid 
down  that  the  election  should  be  confirmed 
ah  episcopU  provindcBt  prcesertim  verb 
a  mibropolUano.  In  Fl&ury*s  "Institu- 
tion au  Droit  Bccl^siastique, '  part  i.  oh.  10. 
(Opuscules,  torn.  ii.  p.  205.),  the  process  of 
calling  oppoeers  is  described,  and  then  he 
fHi7s,the  Metropolitan  proe^  cmjug&ment ; 
and  adds: 

**  Ce  jngement  consifite  h.  ezamihar  les  quali- 
ty de  rSla  et  la  forme  de  I*£lection  :  et  s'il  j  a 
det  eoBtradictenrt,  le  proe^  peat  ^tre  fort  loog. 
n  peat  y  avoir  grjnd  nombre  d*oppo6ans ;  et 
ohsoan  peat  avancer  aatant  de  caases  de  nultit^ 
qo'il  peut  j  avoir  d'irregularitis  et  d'incapacit^s 
en  la  penonne  de  T^lu,  et  de  chacan  des  61uc- 
teoni ;  et  qu'il  y  a  de  d^faats  de  formi^it^  dans 
raecUon." 

The  same  result  is  to  be  deduced  from 
Bmhoia,  '*Jtis  Ecclesiasticum  IJniver- 
aum,"  lib;  i.  cap.  9.  s.  8.  p.  140.  (ed.  Lugd. 
1560).  And  in  Martene,  "Be  Antiquis 
Bcclesiw  BitibuB,"  vol.  ii.  p.  26.  et  Mg.  (ed. 
Venet.  1788),  lib.  1.  c.  8.  art.  8.,  the  prac- 
tioe  of  examination  fullj  appears.    These 


(a)  "  Hardain.  Cone."  torn.  i.  p.  18. 
(6)  Ib.  p.  824,  A.D.  826. 
(c)  **  Hardain.  Cone."  torn.  i.  p.  8S6. 
id)  "  Hardain.  Cone."  p.  608,  A.D.  841. 
(e)  Ib.  p.  788,  A.D.  879. 
(/>  /*.  p.  54,  A.D.  8»0. 
(jf)  Ib.  p.  978,  A.D.  898. 
(A)  Ib.  torn.  u.  p.  611,  A.D.  451. 
(0  /6.  p.  778,  A.D.  452. 
(J)  *'Harduiji.    Concil."    torn.    vii.    p.    89, 
A.D.  1216. 


au^oritiee  show  the  practice  of  the 
Western  Church. 

With  respect  to  LaneelMus,  Irving, 
upon  whom  reliance  is  placed  on  the  other 
side,  says  of  him  (Introauction,  &c.,  p.  236. 
ed.  4.) :  "  the  only  favour  which  the 
author  could  obtain  was  that  his  Institu- 
tions might  be  added  to  the  Corpus,  but 
without  any  confirmation  of  their  autho- 
rity": and  he  states  that  the  work  was 
unaertaken  with  the  approbation  of 
Pa/ul  4,  but  could  obtain  no  express  sanc- 
tion from  Piu8  4,  beyond  what  has  been 
mentioned.  They  famish  at  least  fair 
evidence  of  what  was  then  the  general 
understanding.  LanoeloUns  expressly  says 
the  passage  aSout  confirmation  applies  to 
bishops,  p.  40.  A  passage  on  ^e  subject 
has  been  read,  in  the  argument  on  the 
other  side,  f^tym  LcmoeloHuB,  lib.  i.  tit.  9. : 
and  these  words  follow  the  words  osbu* 
mofUw  animarum : 

**  Qaod  cam  in  oanctis  sacris  ordinibus  sibi 
locam  vindieet:  in  episcopo  tamen  maH6  for- 
tius, qui  ad  coram  aHoram  poaituB  in  8eip6<5 
debet  ostendere,  qaomodo  cateroa  in  domo  Dei 
oporteat  conversari,"  p.  40. 

Stress  has  been  laid  on  the  fact  that  he 
says  (gloss  d  on  "  impendat,"  p.  40). 

"  hodie  hao  oonfirmatio  non  eat  necesaaria." 

Being  a  Perugian,  he  referred  to  the 
bishoprics  where  the  Pope  nominated 
and  consecrated  :  there,  of  course,  a  con- 
firmation by  the  Pope  himself  was  unne- 
cessary. 

As  to  the  authority  of  the  canon  law  in 
this  country,  25  H&n.  8.  c.  19.  s.  2,  en- 
acts that  a  review  of  the  canon  law  should 
be  had,  and  that,  in  the  mean  time,  all 
oanons,  &c.,  not  repugnant  to  the  law  of 
the  hind  or  the  prerogative  of  the  Crown 
should  (s.  7.)  still  be  used  and  executed. 
No  such  review  has  yet  taken  place.  The 
applicability  of  the  canon  law,  therefore, 
now  rests  on  the  statute  first  maotioned* 
and  may  be  inferred  firom  preoedenta. 
But  that  the  common  law  courts  do  notice 
the  law  of  the  Church  is  stated  in  6  "  Yin. 
Abr."  p.  496.  tit.  Court  (D)  pi.  1,  2,  4;  and 
this  was  strongly  put  in  argument  in 
Beg.  V.  MiUi$.(c^ 

Lord  Dbnman,  L.C.J. :  But  there  (b)  Tin- 
dal,  C.J.,  speaking  in  the  nameof  the  twelve 
Judges,  and  referring  to  Coke  and  Hale, 
said  that  the  canon  law  is  not  the  law  of 
Ibigland,  except  it  has  been  tupiproYed  and 
adopted  in  this  country. 

Badeley :  At  any  rate,  whenem:  it  ap- 
pears that  any  portion  of  the  canon  law  was 
received  throughout  the  rest  of  Europe  at 
the  time  of  the  Beformation,  the  burthen 
of  disproof  is  thrown  upon  those  who  deny 

(a)  10  CI.  &  F.  M4. 
(fr)  10  CK  &  F.  680. 
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much  of  the  joriBdiction  in  matters  of 
confirmation.  An  instance  appears  in  the 
case  of  Bishop  Stapylton,{a)  who  was 
elected,  and  whoso  election  was  con- 
tested ;  there  was  an  appeal  to  the  Pope, 
who  remitted  to  the  Archbishop  to  m- 
qnire  and  confirm  in  Englana.  This 
power  is  recognised  in  **Yearb.  Mich./* 
41  Edw.  3.  pi.  13.  fol.  5  B,  6  A.  By  an 
Act  or  Ordinance  made  in  3  Hen.  5.,  after 
reciting  that  confirmations  had  been  made 
by  the  Metropolitans  during  the  long 
voidance  of  the  Apostolic  see,  it  was 
enacted  that  persons  elected  and  to  be 
elected  during  such  voidance  should  be 
confirmed  by  the  Metropolitans ;  **  Bot. 
Pari."  vol.  IV.  p.  71.  llie  form  of  the 
writ,  ordering  the  confirmation  in  pursu- 
ance of  this  Act,  is  in  Bymer*8  **  Fosdera," 
vol.  iv.  part  2.  p.  166  (ed.  Hag.  1740) :  it 
contains  the  words,  absque  exottaatione 
seu  dilutione  a^liqua;  yet  there  is  no 
pretext  for  saying  that  the  right  of  ex- 
amination did  not  then  exist.  No  reason 
can  be  assigned  for  putting  a  different 
construction  on  25  Uen.  8.  c.  20.  The 
writ  {h)  under  the  statute  which  revives  it, 
1  Eliz.  c.  1.,  has  no  stronger  words  than 
those  cited  from  the  writ  under  etat. 
3  Hen.  b.  The  writs  in  the  times  of 
James  I.  and  Charles  I.  (given  in  JS/ymer*s 
"  Fcedera,"  vol.  vii.  part  2.  p.  73,  and 
vol.  viii.  part  2.  p.  206.)  are  much  like  the 
present  writs ;  in  a  wnt  of  1638  (vol.  vi. 
part  3.  p.  18),  the  words  are  cum  omni 
celeritate  accommodd  confirmeiis.  But 
all,  in  some  form  or  other,  recognise  the 
pastoral  office  of  the  primate.  The  state 
of  the  papal  and  metropolitan  authority, 
as  existing  jointly,  is  described  by 
Barhoea,  "  Jus  Ecclesiasticum  Univer- 
Bum,"  lib.  i.  c.  9.  pp.  139,  140.  In  all 
cases,  however,  the  confirmation  included 
the  popular  right  of  having  objections 
heard  and  tried. 

Cranmer  was  elected  by  conge  d'elire, 
but  confirmed  by  the  Pope,  shortly  before 
25  Hen.  8.  c.  20.  There  are  instances  of 
confirmations,  with  strict  examinations^ 
by  Cranmer  himself,  as  in  the  case  of 
the  Bishop  of  Ely  in  1534,  the  Bishop  of 
Salishury  in  1635,  and  others ;  and  siuular 
and  earlier  instances  in  the  time  of 
Archbishop  Chicheley.(o)    In  the  case  of 


that  it  has  become  the  law  of  England. 
x\nd,  in  fact,  Lyndwood^  John  de  Athon, 
and  other  English  canonists,  do  state  as 
law  the  provisions  of  the  general  canon 
law  on  this  subject.  It  was  argued,  on 
the  other  side,  that  Lyndwood^s  Com- 
mentary C'Provinciale,  218.  lib.  iii. 
tit.  21.)  on  the  constitution  of  Archbishop 
Peckham,  has  no  reference  to  bishops. 
The  constitution  itself  has  none ;  but 
Lyndwood's  gloss  is  not  so  confined  ;  and, 
in  the  Tabula  prefixed  to  the  **Pro- 
vinciale,*'  confirmation  is  mentioned  gene- 
rally with  reference  to  the  gloss  in  Lynd- 
wood  218.  In  John  de  Athon's  notes  to 
a  Constitution  of  Othoy  **  De  Officio  Archi- 
episcoporum  et  Epiecoporum,'*  p.  66,(a) 
and  on  a  Constitution  of  Othohon,  '*  De  Con- 
firmatione  Episcoporum,"  p.  133,(a)  the 
canonical  rules  as  to  the  qualifications  of 
a  bishop  and  the  examination  into  them 
are  recognised. 

The  English  practice  clearly  agreed 
with  this.  In  Wharton's  **  Anglia  Sacra,*' 
vol.  i.  p.  316,  it  is  mentioned  that,  in  and 
before  November,  1280,  the  Archbishop 
of  Canterbury  rejected,  on  account  of  the 
canonical  disqualification  of  plurality,  two 
persons  who  had  been  successively  elected 
bishops  of  Winchester,  and  that  the  last 
election,  having  been  referred  to  the  Pope, 
was  quashed.  In  the  same  volume,  p.  348, 
is  an  instance  of  an  election  of  a  bishop, 
confirmed  by  the  Archbishop  yrcemissd 
legitimd  e^^aminatione  super  electione  : 
at  p.  367,  of  a  confirmation  of  a  bishop 
stopped  by  the  Pope ;  at  p.  417  of  a  con- 
firmation of  an  election  by  an  Archbishop 
of  Canterbury  in  the  reign  of  Hen/ry  Y . , 
there  being  three  ant i- popes ;  at  p.  631,  of 
confirmation  refused  by  the  Archbishop, 
though  the  election  was  assented  to  by 
the  Crown,  A.D.  1302;  at  p.  631,  of  a  bishop 
being  inthroned  after  canonically  purging 
himself  of  a  charge  of  being  party  to  the 
murder  of  Thomas  a^Becket ;  at  p.  637,  of 
an  election  quashed  by  the  King  and  the 
Archbishop  in  1266,  but  confirmed  by  the 
Pope  on  appeal;  at  p.  640,  of  an  exami- 
nation by  the  Archbishop,  touching  the 
persona  elecU,  and  the  election  quashed, 
on  account  of  minus  sufficiene  litera- 
iwra^  on  which  followed  an  appeal  to 
Borne,  which  succeeded;  the  effect  of 
which,  the  historian  remarks,  was  that 
the  AjTchbishop  had  thenceforward  the 
power  coa^ore,  but  not  conferre,  the 
election.  Numerous  instances  of  the  re- 
gular judicial  exercise  of  confirmation  are 
to  be  found  in  the  * '  History  of  the  Church 
of  Durham "  in  the  same  book,  particu- 
larly at  pp.  719,  736,  736,  756. 

The  Pope,  by  provisions  or  appeals,  or 
some    other    means,    certainly    acquired 

(a)  Append,  to  Lyndwood. 


(a)  Badeley  stated  this  case  from  the  Register 
Books  at  Exeter.    . 

(6)  The  writ  in  the  case  of  the  confirmation 
of  Archbishop  Parker  (set  out  by  Mr.  Jebb, 
Report,  pp.  58,  69,  note)  has  not  the  words 
"  absque  excusatione  seu  dilatione  aliqa& ''  ;  nor 
was  there  any  thing  equivalent  in  the  letters 
patent  to  the  Archbishop,  in  the  present  case, 
or  in  the  commission  of  the  Archbi^op.  (Jebb, 
pp.  23,  22,  note.) 

(c)  For  this  Badeley  referred  to  the  Registry 
of  the  see  of  Canterbury. 
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I  <'  ha   ut  pop  all,  etiam   qaantumvis    laici,  non 

I  Roliim  approbationcm  requiri,  sed  etiam  opposi- 

tionem   (si  qua  subest  causa)  attend!,  imd  et 

judicialiter  sollicitari,  ex  lege  constat.*' 


Oardinal  Pole  there  was  also  a  conge 
d*elvre\  and  there  was  a  canonical  con- 
firmation and  consecration  by  virtue  of 
balls  from  Bome,  according  to  Btf/met, 
**  Hist.  Ref."  vol.  ii.  part  2.  B.  2.  p.  614 
(ed.  Oxford,  1816).  In  tiie  case  of  Porter,  (a) 
although  no  one  appeared  to  object  on  the 
proclamation  for  opposers,  yet,  on  the 
eighth  article  of  the  summanr  petition, 
a  witness  of  the  name  of  baker,  and 
another  of  the  name  of  Tolnfyn,  deposed 
to  the  personal  fitness  of  the  Arohbifdiop 
elect,  as  to  birth,  morals,  knowledge,  &o. 

Eble,  J. :  Was  that  after  stat.  1  Eliz. 
0.  1.  had  revived  stat.  26  Een.  8.  c.  20.  P 

Badeley:  Yes.  The  confirmation  and 
consecration  of  Par fcer  were  not  completed 
within  the  twenty  days  prescribed  by 
the  statute.  At  the  confirmation  of 
WhUgift,  as  appears  from  8trype*8 
"Life 'of  Archbishop  Whitgifb,"  p.  223. 
book  iii.  c.  1.,  the  commissioners 
confirmed  "  sitting  judicially,  et  pro 
tribundlL*'  The  case  of  Bishop  Moun- 
iague  has  been  questioned,  but  it  is  at 
least  clear  that  Dr.  JEUvee  did  not  pro- 
fess to  have  refused  to  hear  the  objectors 
on  the  ground  that  it  would  subject  him 
to  a  proBmunvre,{h)  Oodwin,  in  his  work 
•;  De  PraasuHbus  AngU»  "  (p.  443  ed.  1743), 
intimates  that  the  opposers  appeared  at 
Bow  Ohuroh,  to  accuse  MotmUigue  as 
Arminianismi  neeeio  eujue  rewn,  and  as 
adeo  Pontifici  fcmentom;  but  that,  it  ap- 
pearing that  they  produced  codufrmiaa 
poUuB  quam  argumerUa,  eubeecuta  est  cdi' 
quandiu  impedita  confimatio,  ei  consecraUo, 

£&LB,  J. :  It  would  appear  then  that 
OodufinwaB  misinformed,  since  the  charge 
was  not  entertained  at  all. 

Badeley:  The  only  importance  of  the 
passage  is  that  ih  shows  Godwin  not  to  have 
heard  of  the  risk  of  prcemunire.  The  pro- 
bability is  that  some  inquiry  took  place,  not 
at  the  confirmation,  but  afterwards.  The 
history  of  the  event  is  given  more  at  length 
in  Heylin*8  "Life  of  Archbishop  Laud," 
p.  175.  Bishop  FeU,  writing  in  1669, 
states,  in  a  note  (o)  on  the  Epistle  of  8t. 
Olemeni,  that  in  England,  after  the  elec- 
tion, plebie  cueeneue  cidmim  eoopectatur, 
and,  describing  the  citation  of  opposers, 
says  that  nemine  compa/rente  (quod 
iamen  non  semper  evenit),  they  are  pro- 
nounced contumacious:  that,  without 
citation,  opposers  are  not  barred  by  the 
sentence : 

(a)  Bamet,  "Hist  Reform."  vol.  ii.  p.  681, 
720;  Strype's  «  Life  of  Parker,'  book  1.  ch.  8  ; 
Aod  in  Bishop  Bramhall^fl  works  (vol.  iii.  p.  173. 
in  the  Library  of  Aoglo-Catholic  Theology). 

(6)  Bat  fee  the  proceedings  in  the  House  of 
Commons  above  p.  4S7. 

(c)  Oxford  edition  of  1677,  on  p.  93  of 
Clement's  first  epistle  to  the  Corinthians. 


Li  the  supplement  to  NiehoUe*  **  Com- 
mentary on  the  Book  of  Common  Prayer," 
p.  46.  (daterl  1711),  the  author  insists  on 
the  canonical  nature  of  the  confirmation, 
and  savs  that  confirmation  and  consecra- 
tion take  place 

"  when  the  validity  of  the  election,  and  suffi- 
ciency of  the  person  are  by  public  acts  and  due 
proceedings  judicially  approved.** 

At  the  late  confirmation  of  Dr.  Lee  as 
Bishop  of  Manchester, (a)  an  opponent 
appeared;  but  his  exceptions  were  not 
received  because  they  were  not  signed  by 
an  advocate :  the  commissioners,  however, 
did  state  that  the  exceptions  could  not 
have  been  entertained  at  all,  for  that  they, 
the  commissioners,  were  obliged  to  con- 
firm under  penalty  of  a  prcemunire.  It  is 
known  that  Dr.  Clarke  was  not  elected  to 
a  bishopric  because  his  confirmation  and 
consecration  would  have  been  opposed.(6) 
In  the  case  of  Dr.  Bundle,  who,  in  1733, 
was  recommended  by  Lord  Chancellor 
Talbot  to  the  bishopric  of  Gloucester, 
Venn,  the  rector  of  St.  AnthoUn's  in  that 
city,  entered  a  caveat  against  the  con- 
firmation, and  this  with  the  sanction  of 
Gibson,  then  Bishop  ©f  London.{c)  The 
consequence  was  that  Dr.  Bu^le  was  not 
elected,  but  was  made  Bishop  of  Derry 
in  Ireland.  If  the  caveat  was  rightly 
entered,  Venn  would  have  been  entitled 
to  be  cited  by  name  at  the  confirmation. 

The  reason  that  many  modern  instances 
of  opposition  are  not  found  is  that,  till 
recently,  the  Crown  nominated,  not  so 
much  by  the  intervention  of  the  prime 
minister,  as  by  personal  choice.  It  ap- 
pears from  UardweWs  **  Documentary 
Annals  of  the  Reformed  Church  of 
England."  vol.  2.  pp.  299,  353.,  that 
Cha/rles  II.,  in  1681,  and  William  III., 
in  1700,  appointed  by  commission  bishops 
and  others  to  examme  into  the  fitness  of 
persons  for  any  preferment  in  the  church. 

Thus  it  seems  that  the  election,  both 
before  and  after  stat.  25  Hen.  8.  c.  20,  was 
of  no  efiect  till  consummate  by  confirma- 
tion, including  examination  into  the  fit- 
ness of  the  person  appointed.  Even  in 
the  case  of  the  new  bishoprics  created 
under  stat.  31  Hen,  8.  c.  9.  the  same  form 

(a)  Di;  Addams,  having  been  counsel  for  the 
bishop  on  that  occasion,  stated  these  circum- 
stances from  his  own  knowledge. 

(6)  "  The  Royally  of  the  Crown  in  Episcopal 
Promotions,"  &c.,  2nd  edition,  1847. 

(<?)  "  The  Royalty  of  the  Crown/*  &c,  pp.  42, 
47 ;  Preface  to  '*  Bishop  Rnndle's  Letters," 
p.  xlvii.  et  §eq. 
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of  proceeding  has  long  been  used,  though 
the  words  might  undoabtedly  appear  to 
^ve  the  power  simply  to  the  Grown :  it 
IS  probable  that  the  Metropolitans  felt  a 
dimcnlty  in  consecrating  persons  whose 
fitness  had  not  been  ascertained,  which 
could  be  done  only  by  the  examination  at 
the  time  of  confirmation,  in  the  case  of 
bishops,  though  it  is  otherwise  in  the 
case  of  the  consecration  of  priests  and 
deacons.  The  effect  of  25  Hen.  8.  c.  20. 
appears  to  have  been  to  make  that  which 
was  previously  the  understood  law  a 
matter  of  direct  enactment :  it  gave  to 
the  Crown  the  power  of  placing  the 
bishop:  but  it  may  be  doubted  whether, 
if  the  dean  and  chapter  cho«e  not  to  elect 
the  person  named,  they  would  be  liable  to 
the  prcemunire.  Cert&Mj  Gibson  **(1  Cod." 
109,  note  k),  as  cited  on  the  other  side, 
asserts  that  they  would :  but  here,  at  all 
events,  the  conge  (VeUre  simply  grants 
leave  to  elect 

"  such  a  person  for  your  bishop  and  pastor,  as 
may  be  devoted  to  God,  and  useful  and  faithful 
to  us  and  our  kingdom  :  *' 

And  the  letters  missive  merely  profess  to 

*<  name  and  recommend  " 

the  person,  and 

**  require  " 

the  dean  and  chapter,  on  receipt  of  the 

letters, 

*<  to  proceed  to  your  election,  according  to  the 

laws  of  this  our  realm,  and  our  congi  d^Hire 

herewith  sent  onto  you,  and  the  same  election  so 

made  to  certify  unto  us,  under  your  common 

seal." 

If  they  do  not  elect  at  all,  within  twelve 
days,  then,  by  the  plain  words  of  sect  4, 
the  Grown  may  nominate  :  but,  supposing 
they  had  elected  a  party  not  named,  if  the 
Crown  had  issued  its  letters  patent  direct- 
ing the  confirmation  of  that  election,  the 
party  elected  would,  by  confirmation  and 
consecration,  have  become  the  bishop. 
The  letters  missive  came  in  by  degrees  : 
in  Leslie**  **  Case  of  the  Regale,**(a)  the 
case  of  Fallot  is  mentioned,  who  was  reoom- 
mended  by  King  Jol^n  to  the  bishopric  of 
8t.  Damd's,  but  rejected,  and  was  after- 
wards chosen  Bishop  of  Hereford  without 
reconunendation :  and  Leslie  points  out 
that  the  conge  d*elvre  was  anciently  framed 
as  a  request  rather  than  a  command. 

The  argument  on  the  other  side  attri- 
butes to  the  Grown  the  power  of  making 
as  well  as  of  placing  a  bishop,  and  does 
not  stop  short  of  substitutiiig  the  Sove- 
reign for  the  Pope.    That  would,   to  a 

(a)  Theological  Works  (ed.  1892)  vol.  iii. 
p.  86».  See  **  The  Royalty  of  the  Crown,"  &c., 
p.  86. 


great  extent,  undo  the  work  of  tiie  Be- 
formation.  In  Gwudrey*$  case  (a)  it  is  said 
that  the  intention  of  the  statutes  of 
Henry  8  and  Elizabeth  was  to  restore  the 
ancient  prerogative  of  the  Grown  and  tho 
ancient  right  of  tho  Ohurch.  According 
to  Hooker  (Eco.  P.  B.  8.  c.  7.  s.  1.  vol.  3. 
p.  624.), 

**  if  we  speak  properly,  we  cannot  say  kings  do 
make,  hut  that  they  only  do  place,  bishops. 
For  in  a  bishop  there  are  these  three  thinj^  to 
be  considered ;  the  power  whereby  he  is  distin- 
guished  from  other  pastors  ;  the  special  portion 
of  the  clergy  and  people  over  whom  he  is  to  ex- 
ercise that  bishoply  power ;  and  the  place  of  his 
seat  or  throne,  together  with  the  profits^  pre- 
eminences, honours  thereunto  belonging.  The 
first  every  bishop  hath  by  consecration." 

Now  consecration  must  necessarily  be 
preceded  by  something  which  gives  the 
Metropolitan  power  to  examine  into  ihe 
fitness ;  and  this  can  be  only  confirma- 
tion. 

Lord  Dbkm AN,  L.C.J. :  By  the  form  of 
consecration,  the  Archbishop  is  to  examine 
and  try  :  yet  the  form  gives  only  par- 
ticular questions,  prescribing  the  answers : 
**  Are  you  persusided  "  so  and  so  F  "1  am 
so  persuaded." 

Badeley :  That  is  all.  But  in  the  case  of 
the  ordination  of  deacons  and  priests  it  is 
otherwise:  the  archdeacon  is  charged  as 
to  the  meetness  of  the  persons  to  exercise 
the  ministrv :  and  he  states  thni  he  has 
examined  them  and  tliinks  them  meet: 
and  then  follows  a  si  qwis,  that  is,  a  call 
upon  the  congregation  present  to  state 
any  known  impediment.  But  there  is  no 
such  opportunity  at  the  time  of  oonseora-. 
tion.  The  collect,  epistle  (which  is  from 
1  Tim.  c.  8.)  and  gospel  are  read ;  the 
Nicene  Creed  and  the  Sermon :  then  two 
bishops  present  the  bishop-eleot ;  tdie 
mandate  for  the  consecration  is  read: 
the  oaths  of  supremacy  and  of  obedienoe 
to  the  Archbishop  are  administered;  the 
litany  follows :  and  then  the  Archbishop, 
reciting  the  commuid  not  to  be  hasty  in 
laying  on  hands,  puts  the  questions,  and 
the  answers  are  givon.  In  all  this  there 
is  nothing  which  can  be  called  a  triaL 
Yet,  according  to  Hooker  (**  Eoc.  P."  B.  a 
c.  7.  s.  2,  p.  526.), 

**  with  consecration  the  King  intermeddleth  not 
further  than  only  by  his  letters  to  present  soch 
an  elect  bishop  as  shall  be  consecrated.  Seeing 
therefore  that  none  but  bishops  do  oonseorate, 
it  foUoweth  that  none  but  they  only  do  give 
unto  every  bishop  his  being." 

It  follows  that  confirmation,  tbe  only 
ceremony  where  examination  can  be  in. 


(a)  5  Rep.  la.  See  ibid,  18  a,  and  tlie  r&. 
marks  in  the  margin  at  12a,  88  a,  ^,  28  a,  806, 
31a,  82  6. 
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trodnoed,  most  be  an  essential  part  of 
ooDseoration.  It  has  been  suggested  that 
the  King  might,  as  the  Pope  formerly 
did,  dispense  with  some  qnalifioations. 
Want  of  fit  age,  however,  it  is  admitted, 
he  cannot  dispense  with.  A  power  there- 
fore must  reside  in  the  bishop,  at  some 
step,  to  decline  aoting  where  a  party  is 
not  qualified.  It  should  seem,  therefore, 
that  confirmation  is  more  proj^erly  part  of 
oooseoration  than  of  election. 

Sklb,  J. :  What  is  oimfirmed  P 

BadeUtf :  The  election ;  but  the  judicial 
part  of  confirmation  is  rather  a  step  pre* 
cedent  to  consecration. 

ISdLE,  J. :  But,  if  the  act  be  judicial, 
tiie  result  may  be  to  annul  instead  of  con- 
firming :  what  is  to  be  annulled  P 

BaoSUy:  The  election,  certainly:  but 
that  has  the  efifect  of  stopping  the  conse- 
cration. 

Gqlsridgb,  J. :  When  does  the  bishop 
get  the  temporalities  P 

Baddmf:  After  consecration. 

CoLBRiDes,  J. :  Then  would  a  mandamus 
He,  to  direct  consecration  P 

There  is  no  ground  fur  supposing  that 
it  would. 

WaddingUm,  25  Hm.  8.  c.  20.  s.  tf,  gires 
the  restitution  of  the  temporalities  after 
consecration.  But  the  prarMmire  would 
deprive  the  Archbishon  of  his  see,  if  he 
diet  not  consecrate;  wnich  seems  to  be 
the  remedy. 

Baddey:  In  the  •*  Tortura  Torti*'  of 
Bishop  Indrewea,  p.  380  (ed.  1609), (a)  it  is 
said  tnat,  8vh  prvmaiUs  nomine  Pwpaiwfn 
novwn  Bex  non  vnvehit  in  eccletiam; 
and  ^lat  the  King  does  not  assume  the 
power,  wH  per»<ma$  aacrandi,  vel  res, 
nor  any  powers  guoe  ad  eacerdotaU 
7IIHMU8  speeianti  seu  potestatem  ordinia 
eaneeqwmtwr.  StUlinafleett  in  his  treatise 
••  On  Ecolesiaistical  Jurisdiction  "  (Second 
Part  of  **  Ecclesiastical  Cases,")  p.  95.; 
Ma$on*9  '*  YindicisB  EoclesisB  Anglioanad  " 
(Lib.  3.  o.  7.  p.  328. 2d  ed.)(b) ;  Fteld,  "  On 
the  Church,"  B.  5.  p.  680.  (Oxford, 
1635). (c)  The  ancient  right  of  the  pneople 
to  approve  or  disapprove  of  the  choice  of 
bishops  is  asserted  m  Archbishop  Potter'a 
**  Discourse  on  Church  Government." 
oh.  5.  (pp.  417.  et  eeq.,  ed.  1763) ;  and  he 
refers  to  what  are  called  the  Apostolical 
constitutions,  citing  also  the  sixth  canon 
of  the  Council  of  Nice  to  show  that  the 
oonsentof  the  Metropolitan  and  oomproyin- 
cial  biidiops  was  requisite  to  the  ordination 
of  a  bishop. 

(a)  See  *•  The  Royalty  of  the  Crown,"  &c.,  p.  6. 

(6)  See  Lmdsay's  translation,  <*  The  Royalty 
of  the  Crown,"  p.  16. 

(c)  Cited  in  argument  from  the  "The  Royalty 
pf  the  Crown,"  p.  12. 


25  Hem.  8.  c.  20.  was  intended  to  put 
an  end  to  the  interference  of  the  Pope. 
That  appears  by  the  title  as  g^von  in  the 
Statutes  of  the  Bealm.(a)  In  Hvnkm  v. 
Bihbin  (6)  Lord  Benmwnt  L.C.  J.,  points  out 
the  expediency  of  considering  the  title  of 
a  statute  in  putting  a  construction  on  it. 

Lord  Dbnmah,  L.C.J. :  In  modern  times, 
the  title  is  the  act  of  the  legislature :  it  does 
not  appear  to  have  been  so  anciently. 

Badeley :  The  preamble  is,  at  all  events, 
important;  and  here  the  preamble  con- 
sists of  references  to  statutory  restraints 
on  the  power  of  the  Pope.  The  first 
three  sections  mention  the  Pope  ex- 
pressly :  the  fourth  carries  out  the  third ; 
the  fifth  requires  the  Archbishop  to 
confirm  and  consecrate  without  bulls 
from  Rome,  l^e  sixth  must  be  read 
in  connection  with  the  fifth.  It  has  been 
pointed  out,  on  the  other  side,  that,  in  the 
case  of  nomination  and  presentation  by 
the  Crown,  in  default  of  election  by  the 
dean  and  chapter,  there  follows,  by  sect.  5, 
only  coDsecration.  That  is  easily  explain- 
able if  confirmation  has  reference  espe- 
cially to  election ;  for  in  that  case  there  is 
no  election ;  but  it  does  not  follow  that, 
even  there,  the  Metropolitan  must  conse* 
crate  without  reference  to  the  fitness  of 
the  party  presented.  Sect.  5  provides 
next  for  the  case  of  election.  It  enacts 
that  the  election  of  the  dean  and  chapter 
'*  shall  stand  good  and  effectual  to  all  intents." 

Bnt  this  must  be  understood,  as  ap- 
pears from  Evam  v.  A9ouiihe,(c)  as 
giving  final  validity  to  the  election  when 
consummated  by  confirmation  with  conse- 
cration foUowinjB^,  it  being  till  then  only 
inchoate.  If  a  bishop  elected  were  to  join 
the  Roman  Church,  to  become  insane,  ibc.y 
between  the  election  and  the  confirma- 
tion, he  surely  would  not  continue  bishop 
for  life,  nor  could  the  Metropolitan  incur 
a  prcetnwiire  for  not  confirmmg  or  conse- 
cratiog.  If  the  bishop  elect  were  at  con- 
secration to  make  answers  opposite  to 
those  prescribed  for  him  in  the  service, 
the  Archbishop  could  not  proceed :  he 
surely  would  not  then  incur  the  prcBtnu' 
nire.  Indeed,  as  the  present  form  of 
consecration  is  more  modem  than  stat. 
25  Hen.  8.  o.  20.,  ib  is  probable  that  the 
Archbishop  had  at  the  time  of  the  statute 
a  larger  power  than  now  of  examining  at 
consecration.  The  Archbishop,  by  the 
statute,  is  to  confirm  and  consecrate 
without  any  bulls,  Ac,  h^m  Rome:  but 
nothing  appears  destroying  the  judicial 


(a)  See  aboTe  p.  419m. 

(6)  2  Q.  B.  646,  668. 

(c)  Palm.  467,  472;  S.  C.  1  (W.)  Jones, 
158 ;  Latch,  31,  288 ;  Noy,  98  ;  9  RoU.  B.  460 
(as  Vamgham  v.  Ateue)^ 
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nation,  &c.,  would  remain  in  the  bishop. 
So  the  statute  here,  by  giving  to  the 
Crown  the  absolute  app>ointment  to  the 
bishoprics,  in  no  way  superseded  that 
spiritual  jurisdiction  which  always  ex- 
isted, wherever  the  app>ointment  was. 

Counsel  referred  to  Bwa/rris,  "On 
Statutes,"  2nd  ed.  p.  473,  4,  665,  573. 
(citing  2  luBt  200.  and  Go.  Lit  111  I, 
115  a).  A  statute  in  the  affirmative  does 
not  abrogate  or  take  away  the  iurisdiotioii 
ecolesiastioal,  unless  words  in  tne  negative 
be  added,  as  *'  and  not  otherwise,  or  in  no 
other  manner**;  Caudrey*8  case. (a)  It 
cannot  be  said  that  stat.  ^5  Hen.  8.  c.  20. 
s.  5.,  by  commanding  absolutely  the  per- 
formance of  a  judicial  duty,  has  rendered 
it  merely  ministerial.  The  sentence  in 
this  case  (b)  states  that  the  commissioners 
have 


character  of  the  confirmation  itself. 
Then  the  penalty  of  praemunire  is  im- 
posed, by  sect.  7,  if  the  Metropolitan 

"  shall  re/use,  and  do  not  confirm,  invest  and 
consecrate  " 

in  twenty  days  or  shall  allow  any  let  to 
the 

«  due  " 

{i.e.y  the  formal  and  regular) 

"  execution  of  this  act," 

where  the  **  let "  clearly  refers  to  matters 
ejiisdmi  generis  with  those  before  specified 
by  the  words 

**  admit,  maintain,  allow,  obey,  do  or  execute  any 
censures,  excommunications,  interdictions,  inhi- 
bitions, or  any  other  process  or  act,  of  what 
nature,  name  or  quality  soever  it  be,  to  the  con- 
trary ;  *' 

which  clearly  refers  to  interference  by 
the  Roman  Church,  or  other  foreign 
authority  claiming  spiritual  jurisdiction 
in  this  realm.  It  is  to  the  act  of  main- 
taining the  papal  power  that  the  penal- 
ties of  prcemimire  specially  apply.  It 
may  be  observed  that  the  25  Hen.  8. 
c.  20.  was  repealed  by  1  &  2  PA.  &  M.  c.  8. 
ss.  9,  II,  and  revived  by  1  Eliz.  c.  1.  ss.  7, 
10 ;  but  that  the  last,  by  sect.  32,  pro- 
vides that  no 

**  clause,  matter  or  sentence  " 

of  1  A  2  Ph.  &  M.  c.  8.  shall  be  repealed 
which 

*'  doth  in  anywise  touch  or  concern  any  matter 
or  cause  of  pramunir-e,  or  that  doth  make  or 
ordain  any  matter  or  cause  to  be  within  the  case 
of  pramiunire  ;  but  that  the  same,  for  so  much 
only  as  toucheth  or  concemeth  any  case,  or 
matter  of  priemunire,  shall  stand  and  remain  in 
such  force  and  effect,  as  the  same  was  before 
the  making  of  this  Act ;  any  thing  in  this  Act 
contained  to  the  contrary  in  any  wise  notwith- 
standing." 

It  seems  therefore  that  the  prcemunire 
clause  continues  repealed.  The  statute 
was  notoriously  passed  as  a  step  of  hos- 
tility to  Rome,  in  consequence  of  the 
Pope's  conduct  in  the  matter  of  Henry 
the  Eighth's  divorce.  Henry  could  have 
no  object  in  restraining  the  power  of  the 
then  Archbishop,  Oranmer,  who  might 
be  depended  upon  as  a  ready  instrument 
of  the  will  of  the  Crown.  Indeed,  the  re- 
fusal to  confirm  would  be  much  like  the 
repeal  of  letters  patent  on  the  ground  that 
the  Crown  has  been  deceived  in  its  grant ; 
which  is,  not  an  invasion,  but  a  carrying 
out  of  the  prerogative.  Supposing  that  a 
controversy  had  existed  as  to  the  right  of 
nominations  to  benefices,  and  a  statute 
had  passed  declaring  the  right  to  be,  not 
in  the  lay  patrons,  but  in  the  Crown  :  still 
the  regular  form  of  ordination,  ezami- 


"  hoard,  seen,  understood,  and  discussed  the 
merits  and  circumstances  of  a  certain  business 
of  confirmation  :  " 

it  gives  a 

"  definite  sentence  or  final  decree," 

states  that  the  commissioners 

"  have  amply  found,  and  do  find," 

among  other    matters,   that    the  bishop 

elect  is 

"  a  man  both  prudent  and  discreet,  deaerredly 
laudable  for  his  life  and  conversatioD,'* 

&c., 

**  and  that  there  neither  was  nor  is  any  thing  in 
the  ecclesiastical  laws  that  ooght  to  obstruct  or 
hinder  his  being  confirmed." 

By  this  sentence,  the  bishop  becomes 
an  ecclesiastical  judge,  and,  before  stat. 
10  &  11  Vict.  c.  108.,  would  have  become 
immediately  an  ecclesiastical  peer.  A 
sentence  so  given  must  be  presumed  by 
the  judges  of  the  Common  Law  to  be 
according  to  the  Ecclesiastical  Law;  17 
Yin.  Abr.  230.  **  Prerogative  ©f  the  King  " 
(0.  e).  Ajid  that  the  judicial  character 
still  continues  appears  n*om  the  language 
in  Salkeld  under  the  title  "  Bishop  "(c) ; 
also  from  Godolphi/n's  **  Repertoritim," 
p.  26  (2d  ed.),  and  Gihson'e  "Codex," 
p.  114  (2d  ed.),  where  it  is  said  that 

*'  election  is  an  incomplete  act,  which  may  be 
vacated  many  ways  j  as,  by  proofs  of  legal  in- 
capacity at  the  time  of  confirmation." 

Now  canseB  of  deprivation  are  good 
causes  for  refosing  a  presentee  to  a 
benefice;  Specoi'e  case,  ((2)  WaUon^s 
"Clergyman's  Law,"  c.  20.  p.  215. 
(4th    ^.);    and    the  Archbishop,    where 


(a)  5  Rep.  5  b. 
(6)  See  ant^,  p.  494. 
(c)  3  Salk.  72.  pi.  6. 
Id)  6  Rep.  57  a.  68  a. 
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he  has  a  yidtatorial  power  (as  he  has 
over  bishops),  has  power  of  depriTa- 
tion ;  Bishop  of  8t,  David' e  v.  Luey  (a) : 
the  principle  therefore  extends  to  a  re- 
fusal of  confirmation.  It  is  pointed 
out  in  1  Gibson: 9  "Codex,"  114.  that 
25  Heii,  8.  c.  20.,  which  gives  the  Crown 
a  power  to  act  where  the  dean  and  chap- 
ter will  not  elect,  giyes  no  such  power  if 
the  Archbishop  refuses  to  confirm  and 
consecrate.  The  inference  is  that  a  larger 
discretion  was  left  in  him. 

Statutes,  namely,  which  take  away 
popular  or  the  common  law  rights  are  to 
be  construed  strictly;  7  Bao.  Abr.  461. 
(ed.  7.).  tit.  Statute  (I)  4;  19  Vin.  Abr. 
516.,  tit.  Statute  (E.  6)  pi.  49,  50 ;  Bedell 
T.  CwiitableM  Fludier  y.  Lomhe.(e)  The 
people  in  early  times  took  a  large  share  in 
the  election  of  bishops.  But  the  construc- 
tion contended  for  on  the  other  side  abso- 
lutely remoyes  the  last  hold  which  the 
people  haye  on  the  election,  that  of  object- 
ing to  the  fitness. 

CoLBRiDOB,  J. :  Tou  say  the  people's 
right  to  elect  did  not  impede  the  Met]*o- 
politan's  right  of  confirmation;  and  you 
admit  that  the  right  of  election  is  gone. 

Badeley :  That  would  not  destroy  the 
ancient  right  of  objecting  at  the  time  of 
confirmation.  And  it  is  obyious  that  many 
objections  to  the  fitness  of  a  bishop  may 
exist  which  can  be  inyestigated  only  upon 
charges  brought  forward  by  those  who  may 
happen  to  be  informed  of  them  from  their 
inoiyidual  habits,  such  as  residence  in 
the  neighbourhood,  and  the  like. 

1  Edw.  6.  c.  2.  only  says  that  the  elec- 
tions (not  the  confirmations) 

**be  in  very  deed  no  election,  but  only  by  a 
writ  of  congi  d*iUre,  have  colours,  shadows,  or 
pretences  of  elections." 

That  does  not  touch  the  question  as  to 
confirmation. 

Long  disuse  does  not  destroy  the  juris- 
diction of  a  Court.  Courts  leet,  courts  of 
chiyalry,  and,  till  recently,  the  sheriff's 
county  court,  fell  into  disuse ;  yet  legally 
they  still  existed :  so  did  wager  of  battle 
and  wager  of  law,  till  put  an  end  to  by 
statute.  The  action  of  account  still  sub- 
sists in  law,  though  rarely  resorted  to. 
Supposed  forms  are  often,  in  reality,  the 
eyidence  of  the  continued  substantial 
existence  of  the  right.  Here,  especially, 
where  the  ceremony  is  characterised  by 
all  the  features  of  a  solemn  religious  act, 
the  supposition  that  the  whole  is  a  pre- 
tence 18  least  admissible. 

It  has  been  pointed  out  that  in  the 
Irish  Church  there   is  no  oonfijmatiou. 


(a)  1  Ld.  Baym.  589,  641. 

(6)  Vaugh.  177,  17». 

(c)  Ca.  K.  B.  temp.  Hard.  807. 

7e7M. 


That  this  is  not  an  example  to  be  followed 
might  perhaps  appear  from  the  history  of 
the  promotions  to  Irish  bishoprics ;  the 
case  of  Bundle  (a)  is  one  instance.  It  is 
not  true  that  in  fact  the  appointment  to 
the  bishopric  of  Sodor  and  Man  is  not 
confirmed,  as  is  sheYm  by  8trype*9  **  Life 
of  Archbishop  Grindal,"  B.  2.,  ch.  2. 
p.  260. 

Attorney  General :  There  is  now  no  oon« 
firmation  in  the  case  of  that  bishopric. 

Badeley :  Secondly,  it  is  contended,  that, 
if  confirmation  be  a  judicial  proceeding, 
the  remedy  is  by  appeal,  not  by  mandamus. 
But  .the  objectors  were  not  allowed  to 
appear :  they  are  therefore  not  admitted 
as  parties  to  the  proceeding,  and  cannot 
appeal.  For  this  reason  The  Biehop  of 
8t  Damd*s  y.  Lvey  {b)  is  inapplicable. 

The  parties  applying  for  this  writ  haye 
clearly  a  sufficient  interest.  Two  of  the 
three  are  clergymen  within  the  diocese 
oyer  which  the  bishop  elect  would  preside. 

Thirdly,  the  Archbishop  has  the  means 
of  trying  this  question.  It  was  stated, 
on  the  other  side,  that  it  appeared  from 
ChAghton'e  "Ordo  Judiciorum,  Prole- 
gomena,*' yoL  i.  p.  xyi.,  that  the  VieoAr 
General  has  no  contentious  jurisdiction, 
proBterquam  quoe  pro  forma  eolwfMnodo 
venHlantur,  utpoie  neaotia  confirmaHonie 
epiacoporum,  by  which  he  means  cases 
which  are  ordinarily  not  contentious  but 
may  become  so.  But  in  Parker'e  case  (o) 
the  form  is  that  of  a  Court  with  conten- 
tious jurisdiction;  for  the  opponents  are 
cited  to  appear  on  a  giyen  day,  eum 
eontinuatione  et  prorogatione  dierum 
extuno  sequentium  et  UKorum  si  opportecU, 
&c.  The  Commissioners  here  might 
haye  referred  the  hearing  to  the  Arch- 
bishop in  the  Court  of  Audience,  which 
still  exists,  as  appears  from  Oughton 
(yol.i.  **Prol."p.xyi.) 
"Nullus  autem,  a  plurimis  abhinc  retroactis 
aunis,  extitit  AudientisB  Judex;  utpete, forensis: 
H»c,  itaque,  Curia  Audientia)  Cantuarensitf 
omnin6  jamdudikm  exoleyit :  nisi  quatentis  ipse 
(nonnunquam)  Archiepi8copuB,in  ardois  (utpatik, 
deponent  episcopis,  aut  similibus)  audiendam 
Buam  celebrat,  in  propria  person^,  et  proprio  in 
palatio,  cum  auditore  specuili,  siye  auditoribus, 
ad  hoc,  specialiter  constitutis,  pro  IstA  vice,  un^ 
secum  assidentibus." 

The  question,  whether  a  person  elected 
bishop  has  written  in  derogation  of  the 
Book  of  Common  Prayer  and  the  Thirty- 
nine  Articles,  may  surely  be  classed 
among  the  ardua.  The  laet  instance  of 
the  Court  sitting  appears  to  haye  been  in 

(a)  "The  Royalty  of  the  Crown,"  Ac,  pp.  42, 
47. 

(6)  1  Ld.  Baym.  644. 

(c)  Bramhall's  Works,  yol.  iii.  p.  184.  Also 
Jebb's  Reports,  p.  63,  note« 
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Reg.  ▼.  Magistrates  of  Gori,(a)  Bex  v.  The 
Surrey  Jueticee.Q))  General  principles 
relating  to  a  mandamus  to  compel  the 
performance  of  public  duties  generally 
are  explained  in  Rex  v.  The  Mayor  of 
FoweijXc)  Boggle  ca8e,(d)  Bex  v.  Baker, {e) 
Bex  V.  The  Bishop  of  lAncolnXf)  Bex  v. 
Tlie  Bishop  of  Ely^ig)  the  last  two  being 
instances  where  a  visitor  refused  to  exer* 
cise  his  yisitorial  power.  In  Bex  t. 
Baines  (h)  it  was  held  that  a  mandamus 
could  go  to  compel  the  ordinary  to  grant 
probate;  though  a  decision  by  the  ordi- 
nary as  to  the  will  could  be  questioned  only 
in  the  Ecclesiastical  Courts.  To  the  like 
effect  are  "  Com.  Dig.  Pr»rogative  "  (D  9.), 
2  Roll.  Abr.  224.  tit.  **  Prerogative  Le  Boy  " 
(L),  Bayly  v.  Boome,(i)  15  Vin.  Abr.  203. 


the  case  of  Bishop  of  8t.  David's  v.  Lucy, (a) 
where  Holt,  C.J.  recognised  the  authority 
of  the  Court.  It  seems  to  be  treated  as  a 
superior  Ecclesiastical  Court  in  4  Inst. 
337.  and  Com.  Dig.  Courts  (N  4):  in 
Ayliffe's  **Parergon,"  192,  it  is  said  to  bo 
of  equal  jurisdiction  with  the  Court  of 
Arches,  though  of  inferior  dignity  and 
antiquity  :  and  it  is  referred  to  in  stat. 
23  Hen.  8.  c.  9.  s.  1,  as  one  of  the  '*high 
Courts  of  the  Archbishops  of  this  realm." 

A  diflBoulty  has  been  suggested  as  to 
the  power  of  summoning  witnesses.  But, 
if  the  Court  of  Audience  has  jurisdiction 
to  try  this  question,  such  a  power  would 
be  incident  to  the  jurisdiction.  That  was 
the  ground  on  which  Lord  I/undhurst,  in 
Dicas  V.  Lord  Brougham,(h)  held  that  the 
Lord  GhoMcellor  might  commit  in  bank- 
ruptcy proceedings. 

It  has  been  asked,  how  the  inquiry  can 
be  brought  to  an  end  so  as  to  enable  the 
Metropolitan  to  confirm  and  consecrate 
within  the  twenty  days.  But  the  prce- 
mwni/re  could  not  attach  if  the  confirma- 
tion were  proceeded  upon  in  due  time, 
and  unfinished  only  because  it  was  im- 
peded by  a  regular  inquiry  incidental  to 
the  process  of  confirmation.  Any  reason- 
able impediment,  such  as  illneps  of  the 
Sarty  elected,  would  be  an  answer.  Aroh- 
ishop  Parker,  as  has  been  pointed  out, 
was  not  confirmed  within  the  twenty  days. 

The  Church  Discipline  Act,  3  &  4 
Viet,  c.  86.,  does  not  apply  to  the  present 
question. 

Lord  Denman,  L.C.J. :  On  that  point  wo 
need  not  trouble  you:  the  writ  is  not 
asked  for  here  by  way  of  punishment. 

BadeUy :  Fourthly,  it  is  said  that  the 
ordinary  rules  by  which  this  Court  acts  in 
granting  or  refusing  the  writ  of  manda- 
mus are  against  this  application.  In  The 
Bishop  of  8t.  David's  v.  Lucy  (c)  the  man- 
damus was  refused  because,  the  bishop 
being  already  a  party  in  the  cause,  it  was 
for  the  Spiritual  Court  to  determine 
whether  his  allegations  were  admissible 
or  not.  The  Court  had  acted  and  decided. 
But  here  the  Court  refuses  to  act  at  oil ; 
and  the  complaint  is,  not  that  they  have 
determined  the  question  wrongly,  but 
that  they  have  refused  to  entertain 
it.  That  in  such  a  case  a  mandamus 
is  granted,  appears  from  many  autho- 
rities ;  among  which  may  be  mentioned, 
Bex  y.  The  JusUees  of  Middlesex^id)  Bea. 
v.  The  Justices  of  the  West  Bidvna  qf  Yorh- 
8hi/re,(e)  Bex  v.  The  Justices  of  Kent,(f) 


(a)  1  Ld.  Baym.  447. 

(6)  6  C.  &  P.  949 ;  S.  C.  Moo.  &  B.  809. 

(c)  1  Ld.  Raym.  544. 

(d)  4  B.  &  Aid.  298.  800. 
(«)  10  A.  &  B.  685.  687. 
(/)  14  Bast,  896. 


tit.  Mandamus  (II.  3).  Ex  parte  8wylh{j) 
and  Begina  v.  The  Justices  of  Kesteven  (h) 
are  inapplicable :  there  courts  of  compe- 
tent iurisdiction  had  heard  and  decided. 
The  Courts  of  Westminster  Hall  go  so  far 
as  to  interfere  by  prohibition  where  an 
inferior  tribunal  decides  vn-ongly  upon  a 
statute;  Oould  v.  Oapper,{l)  The  prin- 
ciple would  apply  to  a  mandamus,  if,  as 
is  contended,  there  has  been  a  wrong 
construction  put  on  stat.  25  Hen»  8.  o.  20. 

The  ar^ment,  that  a  mandamus  ought 
not  to  go  if  there  be  a  risk  that  the  party 
by  obeying  it  will  incur  a  penalty,  was 
disregarded  in  Bex  v.  Everet.(m) 

Sir  F.  KeU/y  followed :  Unless  the  argu- 
ments on  the  other  side  be  sufficient  to 
remove  all  doubt,  the  mandamus  ought  to 
issue,  in  order  that  the  question  may  be 
formally  brought  before  the  Court  by  a 
return;  Beg.  v.  Heathcote.(n)  And  now, 
by  stat.  6  &  7  Vict.  c.  67.  s.  2,  the  party 
against  whom  judgment  may  be  given  on 
the  return  can  have  a  writ  of  error. 

The  Attorney  General  claimed  the  right 
to  reply  on  the  ground  that  the  Crown 
was,  as  the  AttorMy  General  certified,  in- 
terested in  respect  of  its  prerogative. 

Sir  F.  Kelly  opposed  the  application. 

Beference  was  made  to  Bcnioe  v.  Brenton^ 
3  3f.  &  E.  133.  304 ;  flf.  C  8  J?.  &  0.  737., 
stat.  14  Edw.  3.  c.  16  ;  AUomeu  General  v. 
Lord  OhurchUl  S  M.  A  W.  Ill ;  Doe  dem 
Legh  v.  Boe,  8  If.  &   W.  579.  (see  note 

(a)  1  Jebb.  &  Symes,  388. 

(6)  2  Show.  74. 

(c)  2  B.  &  C.  584.  596,  8. 

id)  11  Bep.  98  6.  98  a. 

(«)  8  Burr.  1265.  1267. 

(/)  2  T.  B.  888.  note. 

(j)  5  T.  B.  475. 

(A)  1  Ld.  Baym.  861. 

(0  1  Str.  892. 

Q*)  8  A.  &  E.  719. 

(A)  8  Q.  B.  810. 

{J)  5  Bast»  845. 

(m)  Ca.  K.  B.  temp.  Hard.  261. 

(a)  10  Mod.  48,  58. 
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(a),  p.  688) ;  Lord  Dunglat  v.  Offieen  of  \  as 

Biate,  9  01  &  F.  178.  199;  O'Conndl  t.  J  « in  ancient  «me "  • 

The  Queen,  11 01  &  F.  155. 182.280 ;  Drake  L^  ,  .     ,      ^      ' 

V.  The  JUorney  OenercU,  10  CL  &  F,  257.  i  ^^^^  ^^»J^7  ^^^  king^s  delivery  of  the  ring 

271 ;  Leonard  Waieon'e  case,  9  A.  &  F,  \  ^^^  ?^ff-    That  statute  wag  not  a  positire 

781.803. " "    ■  •'      '      "^ 

Lord  DENKAif,  L.G.J. :  I  must  confess  I 

am  TOTy  jealous  about  this  idea  of  a  vested 

right  in  counsel  to  make  a  reply.    It  is 

really  not  of  the  consequence  that  is  sup- 
posed.    When  we  bear  any  counsel,   I 

take  it  to  be  a  right  in  the  court  to  say, 

after  the  counsel  has  concluded,  whether 

the  case  ought  to  be  argued  upon  the 

other   side.     The   rule   of  practice  has 

reference  to  the  public  convenience,  and 

must  in  some  degree  depend  on  our  view 

of  the  state  of  the  question.    The  course 

of  proceeding  before  a  jury  may  admit  of 

a  different  consideration ;  but  we  have  a 

control  over  all  our  proceedings  in  this 

oourt,  and  we  have  always  a  right  to  pre- 
scribe the  course  which  is  most  convenient 

for  the  occasion. 
HiU:    Your  lordships   exercised    that 

right    in    the    habeas    corpus   case   from 

Canada. 

LordDsHMAK,  L.G.J,   (after  conferring 

with  the  other  judges) :  It  appears  to  us 

that  it  would   be  convenient,  upon  this 

occasion,  to  hear  tho  Attorney  General. 

Attorney  General :  The  last  argument  is 
inapplicable  to  a  case  where  it  is  sought  to 
interfere  with  the  ordinary  course  of  pro- 
ceeding, and  where  the  effect  of  a  rule 
will  be  to  delay  that  which,  according  to 
the  statute,  ought  to  be  executed  within 
a  limited  time.  This  objection  is  the 
stronger  in  a  case  where  delay  wQl  produce 
a  prolongation  of  an  internal  contest  in 
the  cburch. 

If  this  application  succeed,  the  Arch- 
bishop or  his  Vicar  General  will  have  to 
decide  the  question  of  soundness  of  doc- 
trine. What  security  is  there  that,  on 
matters  involving  nice  distinctions  of 
doctrine,  a  different  test  may  not  be 
applied  in  the  province  of  Canterbury  and 
that  of  TorkP  Or  that  the  doctrine  held 
6ound  in  Ireland,  where,  as  is  admitted, 
the  check  on  the  prerogative  now  called 
for  cannot  be  applied,  may  not  differ  both 
from  that  of  Canterbury  and  from  that  of 
YoikP  These  dangers  are  obviated,  as 
they  were  meant  to  be,  by  the  supremacy 
which  the  Legislature  has  lodged  in  the 
Crown  in  all  the  three  oases.    Suppose  the 

Archbishop  to  hear  the  case,  and  to  decide  ,         .  •     •  -    ^i.    ^  « • 

it;    the  appeal  then  lies   to  the  Privy  i  °?J"*^,"'  improper,  the  Crown  may  recon- 
Council,  composed  principally  of  laymen,  i  "^?'  ^f  ®  ^®* 

By  Stat.  23  Hen   S,  c.  20.  s.  2,  if  any  I      ^^  ^  ^^%  argument  urged  from  the 

Eniou  presented  by  the  Crown  was  dl  \  T®™^'?'^?^  <;^/»««$ra*i<>n.  j*^    «    to  be 
yed  for  lack  of  bulls,  Ac.,  he  was  to  be    observed  that  the  form  of  consecration 

consecrated  and  invested,  I      ,  ^  «        i      «.  mu    «      ^     -  ^  ...    r^         T. 

(a)  bee  also  "  The  Boyalty^of  the  Crown," 
**  in  like  manner  "  &c.,  p.  1 7. 


enactment;  negotiations  with  the  Pope 
were  then  going  on.  But  25  Hen.  8.  c.  20 
recites,  in  s.  3,  the  former  statute,  atid 
makes  it  positive.  The  intention,  there- 
fore, was  to  give  to  the  Crown  its  full 
ancient  power. 

It  has  been  argued  that  s.  82  of  1  Fliz. 
c.  1.  preserves  the  repeal  of  25  Hen.  8. 
c.  20.  by  1  &  2  PA.  A  If.  c.  8.,  so  far  as 
regards  the  prcemunire  clause  in  s.  7  of 
25  Hen,  8.  c.  20.  But  s.  82  of  I  Eliz. 
c.  1.  refers,  not  to  s.  7  of  25  Hen,  8.  c.  20. 
but  to  s.  40  of  1  &  2  Ph,  &  3d.  c.  8.,  which 
renders  all  persons  disturbing  the  late  dis- 
tribution of  property  that  had  formerly 
been  ecclesiastical  liable  to pramunire ;  the 
legislature  not  having  thought  it  safe, 
when  this  country  was  reconciled  to  the 
Boman  Church,  to  take  the  property 
which  had  belonged  to  the  monasteries 
from  the  laymen  who  had  become  holders ; 
and  the  legislature,  in  the  time  of  Eliea- 
beth,  having  thought  it  fit  to  continue  this 
protection. 

The  solemnity  of  the  form  of  confirma- 
tion is  insisted  upon.    Yet  the  election  is 
not  less  in  form  a  solemn  religious  act  t  and 
it  is  not  pretended  that  tliere  the  choice  is 
more   thiekn  formal.     All   the  objections 
made  upon  the  supposition  that  the  bishop 
might,  in  the  interval  between  election 
and   confirmation,    have    renounced   his 
faith,  or  committed  a  crime,  or  become 
mentally  incai)able,  are  equally  applicable 
to  the  interval  between  the  sending  the 
letters  missive  and  conoe  d'elire  and  the 
act  of  election.    It  is  asked,  what  is  to  be 
done  if  the  bishop  will  not,  at  consecira- 
tion,  answer  the  questions  put  to  him  in 
the  prescribed  form.    In  tnat  case,  the 
ceremony  cannot  proceed,  and  there  is  no 
let  or  impediment  on  the  part  of  the 
Metropolitan.    If  he  does  answer  as  pre- 
scribed, the  Metropolitan,  whatever  his 
private  knowledge  be,  must  perform  the 
ceremony.    That  is  not  a  greater  difficulty 
than  exists  in  the  admitted  case  of  the 
election.    The  very  difflcultv,  as  to  elec- 
tions, is  supposed,  in  Mason^s  *'  Yindiciaa 
Ecdesiffi    AnglicansB,"    lib.    iv.    c.     18, 
p.   500,(a)  to  be  urged  by  an  objector : 
and  the  only  answer  suggested  is  that,  if 
it  be  shewn  on  petition  that  an  appoint- 
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Then,  the  oath  and  fealty  appointed  for 


was  prescribed  in  the  time  of  Edward  VI., 
at  which  time,  by  1  Edw.  6.  c.  2,  there 
was  no  confirmation  at  all. 

The  case  of  Archbishop  Parker  can 
supply  no  precedent ;  for  it  is  evident  on 
the  proceedings  that  they  were  not  in 
pursuance  of  25  Hen.  8.  c.  20. 

The  position  of  the  Crown,  as  to  bishop- 
rics, may  be  illustrated  by  the  ancient 
law  as  to  benefices  in  Scotland ;  and  the 
remarks  of  Lord  Brougham  in  Presbytery 
of  Auchterarder  v.  Earl  ofKinnoul  (a)  have 
a  strong  bearing  on  the  present  case. 

February  1. 

Erle,  J. :  A  rule  for  a  mandamus  to  the 
Archbishop  of  Canterbury,  to  hear  and 
decide  on  the  objections  of  the  applicants 
to  the  confirmation  of  the  election  of 
Dr.  Hampden  to  the  Bishopric  of  Here- 
ford, upon  the  ground  of  the  unsoundness 
of  some  theological  opinions  published  by 
him,  has  been  moved  for. 

In  support  of  the  application,  it  has  been 
contended  that  the  Archbishop,  when 
confirming  the  election  of  a  bishop  in 
obedience  to  stat.  25  Hen.  8.  c.  20.,  is 
bound  to  try  judicially  the  validity  of  the 
election ;  and  that  persons  present  at  the 
time  of  confirming  have  a  right  to  state 
to  him  their  objections  to  the  person 
elected,  and  to  demand  his  judgment 
thereon ;  and  that  this  right  may  be  en- 
forced by  mandamus  in  case  of  a  refusal 
to  hear.  To  this  it  has  been  answered, 
that  the  provisions  of  the  scatute  are  in 
direct  contradiction  to  the  right  con- 
tended for.  The  question,  therefore, 
turns  upon  the  effect  of  the  statute. 

The  preamble  of  the  third  section  re- 
cites that  the  manner  nnd  fashion  of  elect- 
ing, presenting,  investing  and  conse- 
cratinjT  bishops  had  not  been  plainly 
and  certainly  expressed  in  23  Hen.  8. 
c.  20.,  and  for  remedy  enacts,  by  s.  4, 
that  the  dean  and  chapter  shall  elect  the 
person  named  in  the  letters  missive  of  the 
King,  within  twelve  days ;  and,  in  case  of 
their  default,  that  the  King  may  nomi- 
nate and  present  to  the  Arohbishou  such 
pei*son  as  the  King  shall  think  able  and 
convenient  for  the  vacant  bishopric. 
And,  by  s.  5,  first  that,  in  case  of  such 
nomination  and  presentment,  the  arch- 
bishop shall  with  all  speed  invest  and 
con8ecrate,without  any  recourse  to  Borne ; 
and,  secondly,  that  in  case  the  dean  and 
chapter  shall  elect  the  person  named  in 
the  letters  missive,  their  election  shall 
stand  good  and  effectual  to  all  intents,  and 
the  person  so  elected,  after  certification  to 
the  King,  shali  be  reputed  and  taken  by 
the  name  of  lord  elected  of  the  bishopric. 

(a)  6  CI.  &  F.  646.  698. 


the  same  being  made  to  the  Kin^  by  the 
I  person  so  elected,  the  King  shall  signify 
I  the  said  election  to  the  Archbishop,  com- 
manding and  requiring  him  to  confirm 
I  the  said  election,  and  to  inyest  and  con- 
secrate the  person  so  elected.    And,  by 
s.  7,  if  any  Archbishop,   after  any  such 
election  or  nomination  shall  be  signified, 
shall  refuse  and  do  not  confirm  and  con- 
secrate the  person  so  elected  or  nominated 
within  twenty  days,  or  if  any  person  shall 
admit  any  process  to  the  contrary  of  the 
due  execution  of  this  act,  such  person 
shall  incur  the  penalties  of  a  prcemimire. 

Upon  this  review,  it  appears  to  me  that 
the  power  of  nominating  to  a  Taoant 
bishopric  is  given  to  the  King,  and  that 
the  Archbishop  has  no  authority  to  judge 
whether  the  King  has  properly  exercised 
I  that  power. 

I  If,  for  default  of  election,  the  King 
nominates  to  the  Archbishop,  the  Arch- 
bishop is  made  liable  to  a  penalty  if  he 
refuses  and  does  not  consecrate  within 
twenty  days :  and  in  this  case  it  was  not 
contended  that  he  is  empowered  to  sit  in 
judgment  upon  the  propriety  of  the  King's 
nomination.  If,  upon  any  sufficient 
grounds  within  his  knowledge,  he  should 
remonstrate  against  the  command,  it  is 
not  easy  to  suppose  that  the  penal  law 
would  be  resorted  to  against  him ;  still,  if 
it  were  necessary  to  decide  the  right,  the 
King,  in  my  jud^ent,  is  here  made 
supreme  ;  and  the  duty  of  consecration  is 
imposed  on  the  Archbishop,  whether  he 
approves  of  the  person  presented  or  not. 

In  case  of  an  election  by  the  dean  and 
chapter  of  the  person  named  in  the  letter 
missive,  the  King  is  to  command  the  Arch- 
bishop to  confirm  the  election.  And  this 
brings  us  to  the  point  of  contention  be- 
tween the  parties :  whether  this  command 
to  confirm  operates  according  to  the  usual 
meaning  of  tnose  words,  or  as  a  command 
to  try  the  validity  of  the  election  in 
resj)ect  of  the  regularity  of  the  proceed- 
ings and  the  qualifications  of  the  elected, 
and  to  adjudge  whether  it  shall  be  con- 
firmed or  annulled. 

According  to  the  general  rule,  the  words 
of  a  statute  should  t)e  construed  in  their 
ordinary  sense,  so  as  to  give  effect  to  all 
its  parts.  Now,  in  the  ordinary  sense  of 
the  words,  a  command  to  confirm  an  elec- 
tion does  not  involve  an  authority  to  an- 
nul it. 

If  the  other  parts  of  the  statute  are  re- 
garded, it  is  provided  that  the  election  by 
the  dean  aod  chapter  of  the  King's 
nominee  shall  be  good  and  effectual  to  all 
intents;  and  the  clause  relating  to  the 
command  to  confirm  immediately  follows. 
Confirming,  in  its  ordinary  sense,  is  con- 
sistent with  this  proyision— but  it  is  a 
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contradictioxi  in  terms  to  say  that  an 
election  may  be  good  and  effectual,  to  all 
intents,  thAt  is  absolate  and  conclusive, 
and  at  the  same  time  voidable  and  incon- 
clusive. The  enactment,  that  the  person 
elected  shall  be  reputed  and  taken  oy  the 
name  of  the  lord  elected,  is  inconsistent 
with  a  power  to  adjudge  him  disqualified ; 
and  it  is  very  notable  that  he  is  to  make 
oath  and  fealty  for  the  office  before  even 
the  command  for  confirmation  issues.  The 
enactment  prohibiting  the  Archbishop 
from,  refusing  and  omitting  to  confirm 
and  consecrate  for  twenty  days,  and 
from  admitting  any  process  to  the  let 
of  the  due  execution  of  the  statute,  is 
inconsistent  with  the  supposed  duty  to 
invite  and  receive  objections,  and  to 
decide  whether  he  will  confirm  or  refuse. 

If  analogy  be  consulted,  no  reason  can 
be  suggested  why  the  nomination  of  the 
King  by  letters  j^atent  should  be  absolute, 
and  the  nomination  of  the  King  by  letters 
missive  to  the  dean  and  chapter  should  be 
subject  to  review.  The  statute,  there- 
fore, if  construed  by  ordinary  rules,  does 
not  operate  to  impose  on  the  Archbishop 
the  duty,  or  to  give  to  the  applicants  the 
ri^t,  alleged. 

But  it  is  contended  that  the  confirming 
of  the  election  of  a  bishop  by  the  Metro- 
politan has  a  technical  sense,  to  be  found 
m  the  canon  law,  and  expresses  an  exami- 
nation by  him  into  its  validity,  both  as 
regards  the  proceedings  of  the  election  and 
the  qualification  of  the  elected ;  that  this 
power  of  the  Metropolitan  was  exercised 
from  the  earliest  times  of  Christianity 
throughout  the  Christian  world,  and  had 
accordingly  prevailed  in  England  down  to 
the  time  of  Henry  VIII. ;  and  that,  there- 
fore, the  legislature  intended  it  should 
have  this  technical  sense  in  the  statute  in 
question.  In  support  of  Uiese  views,  many 
passages  from  writers  on  the  canon  law 
and  from  historians  were  adduced.  Also, 
the  form  of  citing  all  opposers  to  appear 
and  state  their  objections,  which  has  been 
in  use  upon  confirmations  at  least  from 
the  time  of  Queen  Elizabeth,  was  much 
relied  on  ;  and  the  advantage  of  giving  to 
the  Ai'chbishop  this  power  of  inquiry,  and 
to  the  people  this  power  of  objecting  to 
the  bishop  elect,  was  mentioned. 

But  these  gronnds  are,  in  my  judgment, 
xmtenable.  In  the  first  place,  the  recep- 
tion of  evidence  of  extrinsic  facts,  for  the 
purpose  of  affectins  the  construction  of  a 
statute  thereby  and  altering  the  received 
meaning  of  known  words,  is  dangerous,  if 
not  illegal.  But,  supposing  the  evidence 
to  be  receivable,  the  assertion  that  any 
such  URage  of  confirmation  by  the  arch- 
bishop prevailed  in  England  down  to  the 
time  of  the  passing  of  the  statute  does  not 
appear  to  me  to  be  proved.     The  pre- 


amble brings  before  us  23  Hen,  8.  c.  20., 
ftrom  which  it  is  to  be  gathered  that  nomi- 
nation and  presentation  by  the  King  to 
the  Pope  was  the  course  then  for  the 
making  of  bishops,  and  that  inconvenience 
had  arisen  from  exactions  and  delay  by 
the  Pope ;  and  therefore  provision  is  made 
for  the  Kine  to  nominate  and  present  to 
the  Archbishop,  and  for  the  Arcnbishop  to 
consecrate  the  bishop  so  nominated,  in 
case  of  delay  by  the  rope  ;  and  the  course 
thus  provided  is  described  to  be 

"  according  and  in  like  manner  as  divers  other 
archbishops  and  bishops  have  been  heretofore, 
in  ancient  time,  by  sundry  the  King's  most 
noble  progenitors,  made,  consecrated,  and  in- 
vested within  this  realm.'* 

The  making  and  consecrating  of  a  bishop 
is  mentioned  several  times  in  this  pre- 
amble; but  con  Arming  is  not  mentioned; 
nor  is  there  a  sign  in  the  statute  that  con- 
firmation by  the  Archbishop  was  then  in 
use  in  England.  The  preamble  asserts 
the  former  practice  of  the  kings  of  England 
to  nominate  for  consecration.  The  refer- 
ence to  history  leads  me  to  the  conclusion 
that  bishoprics  were  donatives  of  the 
King  under  the  Saxon  and  some  Nonnau 
kings;  that,  from  the  charter  of  King 
John  to  the  reign  of  Edwa/rd  III.,  bishops 
were  elected  by  the  dean  and  chapter,  and 
confirmed  by  the  Archbishop ;  and  that, 
from  the  reign  of  Edward  III.  to  the  time 
of  this  statute,  the  Pope  had  superseded 
the  archbishop,  except  on  a  few  occa>ioiis 
when  the  papal  see  was  powerless.  Then, 
what  foundation,  I  would  ask,  has  the 
Court  for  assuming  that  the  usage  of  con- 
firmation, in  the  sense  now  contended  for, 
prevailed  in  fact,  or  was  generally  known, 
down  to  the  time  of  the  statute,  when  the 
evidence  is  satisfactory  only  as  to  the 
interval  from  King  John  to  Edward  III.  P 
It  is  also  necessary  to  ask,  what  found- 
ation in  fact  there  is  for  supposing  that 
the  legislature  referred  to  that  part  of  the 
canon  law,  relating  to  confirmation  of 
ecclesiastical  elections,  which  has  been 
cited.  The  doctrine  in  that  law  on  this 
subject  is  shewn  to  have  originated  in  the 
early  ages  of  Christianity,  when  the  whole 
Christian  community,  l>eing  the  church, 
joined  in  the  election  of  bishops;  and  the 
rules  were  pertinent  to  contested  elections 
by  large  numbers,  but  are  extremely  in- 
applicable in  case  of  a  nomination  by  the 
King,  whether  direct,  or  circuitous 
through  the  medium  of  a  dean  and  chap- 
ter. The  foreign  canon  law  has  no  binding 
effect  in  England ;  and  the  object  of  the 
statute  (25  Sen,  8.  c.  19.)  which  immedi- 
ately precedes  the  statute  in  question  was 
to  limit  the  canon  law  of  England.  It  re- 
cites that  several  canons  were  thought 
to  bo  prejudicial  to  the  prerogative,  and 
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repngnant  to  the  laws  and  statutes  of  the 
realm,  and  creates  a  commiflsion  for  re- 
vising that  law,  and  provides  that,  nntil 
this  revision  shall  oe  complete,  sach 
canons  only  shall  be  nsed  and  executed  as 
they  were  before  the  making  of  the  act, 
and  of  these  snch  only  as  were  not  con- 
trariant  to  the  laws,  statutes,  and  cnstoms 
of  the  realm,  nor  to  the  damage  or  hurt  of 
the  King's  prerogative.  It  is  improbable 
that  the  Parliament  which  so  regarded 
the  canon  law  intended  to  use  the  word 
*•  confirm,"  not  in  its  usual  sense,  but  in 
a  sense  admitting  a  reference  to  that  law 
in  limitation  of  me  important  statute  now 
in  question. 

The  proclamations,  purporting  that 
those  who  object  to  the  bishop  elect  shall 
be  heard  at  the  time  of  the  confirmaticm, 
were  next  pressed  upon  us,  as  showing 
that  the  law  was  in  accordance  with  their 
purport,  and  that  the  word  *'con6rtn,'*  in 
the  statute,  was  used  in  the  technical  sense 
before  mentioned.  But,  if  the  construc- 
tion of  the  statute  is  as  above  stated,  it  is 
inconsistent  with  the  right  indicated  by 
the  form ;  and  a  proclamation  would  be  of 
no  avail  against  a  statute.  Furthermore, 
if  the  proclamation  be  a  mere  form,  it 
affords  no  presumption  of  any  right ;  and, 
inasnftich  as  the  election  of  a  bishop  by 
the  dean  and  chapter  is  a  mere  form,  and 
confirmation  of  an  election  is  part  there- 
of, the  strong  presumption  is  that  the 
confirmation  of  a  merely  formal  election 
is  itself  mere  form.  Indeed,  it  is  in  effect 
enacted  to  be  merely  formal ;  for  the 
statute  declares  the  election  to  be  good, 
which  is  the  substance  of  confirmation ; 
and  therefore  it  leaves  nothing  but  a  form 
to  be  added.  It  is  obvious  to  legal  ex- 
perience that  numerous  forms  of  words 
prevail  in  our  law  which  are  at  variance 
with  the  fkct  they  purport  to  state,  some 
being  vestiges  of  rights  that  have  ceased, 
some  being  fictions  to  cover  changes  in- 
troduced in  the  law,  and  some  from  other 
Bouroes.  No  reason  is  suggested  why  the 
form  used  by  the  apparitor  at  the  confir- 
mation may  not  belong  to  this  class.  If 
it  had  been  more  than  a  form,  the  right  of 
opposmg  would  probably  have  been  exer- 
cised ;  yet  no  one  recorded  instance  has 
been  produced  of  an  opposer  having  exer- 
cised the  right  now  claimed  by  the  appli- 
cants, in  any  country,  or  at  any  time. 
The  industry  emd  research  have  been 
extreme:  no  restriction  has  been  placed 
on  reference  to  any  kind  of  work,  English 
err  foreign,  legal  or  historical ;  and  all  that 
has  been  shown  in  the  way  of  acting  on 
the  right,  bolbre  the  present  year,  has  been 
Ibe  attempt  against  Bishop  Mouniague, 
in  tke  reign  of  Oharlea  L,  which  was 
evaded  wi&out  a  decision,  and  the  re- 
ported intentkm  of  making  the  attempt  in 


two  other  cases,  which  never  reached  to 
action. 

If  the  evidence  of  the  practical  exercise 
of  the  right  wholly  fails,  so  does  the  evi- 
dence of  opinion  among  the  writers  of  re- 
cognized authority  on  English  law.  From 
Lord  Coke  to  Mr.  Justice  Blachstone,  no 
expression  of  any  author  has  been  adduced 
to  show  that  the  right  in  question  was 
considered  by  him  to  exist,  or  had  been 
brought  to  his  notice. 

'l^e  absence  of  usage,  and  the  absence 
of  recognition  by  text  writers,  is  not 
merely  a  failure  of  support  for  the  case  of 
the  applicants,  but  of  positive  force  against 
them. 

We  were  further  pressed  with  the 
importance  of  a  right  tending  to  insure 
excellence  in  bishops,  and  to  increase  the 
confidence  of  the  people  in  the  Church 
Establishment;  and  such  results  were 
urged  as  making  the  existence  of  the  right 
probable.  But,  if  there  are  advantages  on 
one  side,  the  evils,  which  suggest  them- 
selves to  a  practical  mind,  may  more  than 
counterbalance,  nay  afford  a  strong  argu- 
ment to  the  contrary.  But  this  inauiry  is 
ill  suited  to  the  office  of  a  judge,  who  has 
to  declare  the  law  as  it  is,  not  as  it  ought 
to  be.  And,  as  the  inquiry  would  lead  to 
considerations  that  might  seem  disre- 
spectful to  others  if  the  abuses  of  the 
institution  which  may  easily  ocgur  were 
pointed  out,  I  merely  suggest  the  nature 
of  the  answer  that  may  be  given. 

Another  point  was  made  for  the  appli* 
cants,  in  answer  to  the  construction  of  the 
statute,  namely,  that  the  sole  purpose  of 
the  legislature  was  to  put  an  end  to  the 
interference  of  the  see  of  Rome  with  the 
English  Church,  and  that  the  statute 
ought  to  be  so  construed  as  to  limit  its 
operation  to  that  result.  But  the  inticn- 
tion  is  clearly  expressed,  both  to  prohibit 
the  interference  of  the  Pope,  and  also  to 
lay  down  substantively  the  manner  and 
form  of  electing,  presenting,  and  con- 
secrating the  bishops  of  the  church  so 
severed  from  Bome.  Effect  must  be  given 
to  QTQTj  part  of  the  statute ;  and  those 
who  claim  to  bo  bishops  of  the  English 
Church  ascertain  their  title  by  its  posi- 
tive enactments,  which  are  complete  with- 
out the  negative  enactments  relating  to 
Home.  The  full  operation  of  the  statute 
not  only  destroys  papal  infiuenoe,  but  de- 
clares the  rights  of  the  King,  and  fixes 
clear  limits  against  encroachment;  and 
the  legislature  warned  by  the  history  of 
past  troubles,  had  reason  to  provide 
against  future  contentions  between  the 
Crown  and  all  ecclesiastical  authori- 
ties. 

After  giving  my  best  attention  to  the 
argument,  my  mind  is  brought  to  the 
dear  conclusion  that  the  supposed  right 
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doee  not  ezkt,  and  that  the  rale  for  a 
mandaiDiis  ovsht  to  be  discharged. 

GouERiDei  J. :  I  am  now  to  delirer  my 
opinion  upon  this  mle,  which  has  been 
argued  at  the  bar  with  snch  remarkable 
learning  and  ability.  And  I  cannot  bat 
express  my  regret  that  I  am  called  on  to 
do  BO  at  so  short  an  interval  after  the  dis- 
eossion,  and  one  so  much  engaged  as 
entirely  preclades  the  deliberate  and 
satisfactoiy  consideration  of  the  argament, 
and  attentiye  examination  into  the 
aathorities,  which  the  importance  of  the 
question  at  issue  deserves.  I  reeret  tiiis 
the  more  deeply,  because  I  feel  myself 
compelled  to  differ,  I  fear,  from  my  Lord, 
and,  as  I  learn,  from  my  brother  jE/VIe,  not 
merely  upon  the  legal  conclusion  to  be 
drawn  from  the  arguments  adduced,  but 
upon  the  practical  disposal  of  the  rule  be- 
fore us.  Upon  the  former  I  should  express 
myself  with  diffidence,  even  if  I  had  Hie 
happiness  to  have  them  concurring  with 
me.  The  question,  narrowly  and  simply 
as  it  may  be  propounded,  nas  yet  been 
arffued,  and  properly  argued,  on  grounds 
so  large,  and  inquiries  baye  been  instituted 
so  various,  so  wide,  mounting  up  to  such 
remote  and  obscure  antiquity,  spreading 
out  into  branches  of  law  with  which  we 
are  so  little  familiar,  that  it  is  rather  ex- 
cusable in  an  advocate,  than  possible,  I 
think,  for  a  judge,  to  express  himself 
with  any  strong  confidence  upon  it.  At 
least,  speaking  for  myself.  I  must  confess 
unfeignedly  such  is  the  state  of  my  mind 
after  such  examination  as  I  have  been  able 
to  give  to  the  subject.  Upon  the  latter, 
the  meie  disposiJ  of  the  present  rule,  I 
must  avow  in  sincerity  that  I  have  no 
doubt ;  and  it  is  a  great  consolation  to  me 
that,  by  the  course  which  I'should  recom- 
mend, any  error  of  judgment  into  which  I 
may  have  fallen  would  not  be  finaL 

1  am  not  insensible  to  some,  it  may  be 
great,  public  inconvenience  which  might 
result  from  the  needless  agitation  of  a 

?uestion  such  as  the  one  before  us.  I  own 
think  it  has  been  somewhat  exagger- 
ated ;  but  whatever  may  be  its  amount,  it 
is  to  be  remembered  that  there  will  be  no 
light  compensation  in  the  more  satisfac- 
tory settlement  by  a  conclusive  and  final 
judgment  in  the  highest  resort,  which  it 
would  then  receive.  But,  after  all,  the 
inconvenience  is  not  all  on  one  side ;  and 
there  is  no  consideration  so  strong  with 
me  as  the  dangler  of  doing  a  final  iigustice 
by  unnecessanlv  taking  a  course  which 
precludes  all  farther  consideration.  I 
cannot  doubt  that  those  from  whom  I 
have  the  misfortune  to  differ,  entertain 
these  feelinffs  in  general  as  strongly  as  I 
do  myself;  but  I  presume  they  think  the 
preaent  qoestioii  one  with  regard  to  which 
they  oannot  properly  be  indulged.     They 


regard  the  application  to  the  Court  as 
ndsohievous,  or  at  best  of  little  practical 
importance ;  one  not  to  be  listened  to  with 
favour ;  to  be  complied  with  only  so  far 
as  it  is  rested  on  the  clearest  and  most 
demonstrative  evidence.  The  course  of 
my  judgment  will  show  to  what  extent  I 
differ  from  them  in  this  opinion.  On  both 
sides  it  has  been  urged  that  the  interests 
of  the  Ohurch  are  at  stake  ;  and  no  doubt 
to  some  extent  they  are :  but  I  trust  and 
believe  that,  in  this  respect  also,  some 
natural  exaggeration  exists  on  both  sides, 
and  that,  when  the  ferment  of  ^e  moment 
shall  have  subsided,  it  will  be  found  that 
neither  to  have  secured  or  enlarged  her 
fast  freedom  of  action  on  the  one  hand, 
nor  on  the  other  to  have  laid  more  bare, 
or  more  firmly  to  have  riveted,  the  re- 
straints imposed  on  her  by  the  statute, 
will  have  vitally  affected  those  predotis 
and  immortal  interests.  For  my  own 
part  I  am  desirous,  and  I  am  not  ashamed 
to  confess  it,  entirely  to  forget,  for  a 
moment,  considerations  which  affect  the 
mind  so  powerfully  as  it  may  be  to  dis- 
turb its  calmness,  and  to  regard  the  mere 
question  before  me  more  coldly.  In  this 
feeling  it  is  that  I  desire  to  rest  my  judg- 
ment on  this  narrow  ground,  simply  on 
mj  conviction  that  the  applicants  have 
laid  such  grounds  before  the  Ck>urt  as, 
according  to  its  usual  course  and  the 
principles  which  have  usually  governed 
our  discretion,  entitle  them  to  the  writ  of 
numdamus,  and  to  call  on  the  def^dants 
either  to  demur  or  to  make  a  return. 

And  the  first  questions  which  arise,  pre- 
liminarily almost  in  the  way  of  the  argu- 
ment, are :  Is  this  the  case,  in  kind,  in 
which  a  mandamus  can  issue  P  Have 
these  parties  such  an  interest  as  entitles 
them  to  demand  it  at  our  hands?  Upon 
these,  by  way  of  direct  answer,  I  shall  be 
the  less  full,  both  because  I  believe  the 
Court  are  agreed  to  the  extent  at  least  of 
tiiinldng  that  there  is  no  such  difficulty 
on  either  point  as  should  prevent  the  writ 
from  issuing,  and  also  because  the  more 
full  and  complete  answer  in  both  respects 
will  depend  on  the  result  of  the  more 
general  discussion  that  remains  behind. 

For  the  present,  therefore,  I  will  only 
say  that  I  think  this  was  a  case  of  an  in- 
ferior court  with  a  question  before  it  for 
decision,  in  which  parties  lawfully  sum- 
moned to  appear,  and  having  a  sufficient 
iutei-est,  have  prayed  to  be  allowed  to 
appear  and  to  oe  heard,  and  have  been 
remsed.  If  this  general  statement  be 
trne,  and  1  admit  that  its  truth  will  de* 

rnd  on  the  result  of  the  whole  argument, 
think  it  cannot  be  doubted  that  it  is 
within  the  province  of  this  Court  by  man- 
damus to  compel  the  inferior  court  to 
admit  them  to  appearance,  and  hear  their 
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allegationfl.  Nor  will  it  be  an  answer 
simply,  that  such  inferior  conrt  is  an 
ecclesiastical  one,  or  the  matter  in  dis- 
cussion of  ecclesiastical  cognizance  ;  the 
Ecclesiastical  Courts,  as  such,  are  not 
withdrawn  from  the  general  euperinteii- 
denco  or  control  which  this  Court  exer- 
cises, by  mandamus  or  prohibition,  over 
all  inferior  courts.  We  cannot,  indeed, 
direct  the  coarse  of  their  proceedings,  or 
prescribe  their  judgmentsbeforehana,  nor 
review  them  in  the  way  of  appeal  after- 
wards :  they  are  the  judges  of  their  own 
practice;  they  are  to  frame  their  own 
judgments  according  to  their  own  law, 
when  that  law  alono  is  to  be  the  rule  of 
decision.  But  still  we  shall  compel  the 
ecclesiastical  judge,  as  we  would  any 
other  inferior  judge,  to  act  in  his  duty, 
just  as  we  should,  and  constantly  do,  re- 
strain him  when  he  appears  to  be  about  to 
exceed  his  jurisdiction. 

This  stands  on  the  clearest  principle. 
And  it  would,  I  believe,  have  been  hardly 
necessarv  to  say  the  few  words  I  have 
said  on  this  subject,  but  for  the  misunder- 
stood case,  cited  in  the  argument  on  this 
gwnt,  of  Bex  v.  Ths  Ohurchwardens   of 
t.  Peter's,  Thet/ord.(a)    That  case  is  so 
often  cited,  and  its  importance  so  magni- 
fied, that  one  is  surprised  to  find  its  whole 
statement  and  argument  comprised  in  six 
lines,  and  its  judgment  in  less  than  two. 
The  Court  there  refused  a  mandamus,  to 
ohurchwardens  alone,  to  make  a  rate  for 
the  repairs  of  the  parish  church,  saying 
that  it  was  a  subject  purely  of  ecclesiasti- 
cal   jurisdiction.      I,    for     one,    do  not 
question,    upon    consideration,   the  pro- 
priety of  that  decision ;  though  perhaps  I 
might  wish  that  the  judgment  had  been 
Imported  at  greater  length,  or  expressed 
in  less  ceneral  or  more  qualified  language. 
The  whole  subject  matter  of  church  re- 
pairs and  church  rates  is  of  ecclesiastical 
cognizance:    to  the  Ecclesiastical  Court 
the  applicant  was  bound  to  go  in  the  first 
instance ;  and  there  was  no  reason  to  sup- 
pose that  that  Court  would  close  its  doors 
against  him ;  there  was  no  alleged  defect 
of  justice,  and  therefore  no  ground  for 
this   Ooturt's  extraordinary  interference. 
What    bearing    that    decision    has    on 
the  present  case  it  is  very  difficult  to 
see. 

Nor,  I  think,  does  any  difficulty  arise 
from  the  fact  that  the  Ecclesiastical  Court 
here  has  heard  one  side,  and  proceeded  to 
jndgpnent.  In  the  course  of  the  argu- 
ment the  counsel  were  asked  whether  any 
case  had  been  found  in  which,  under  such 
circnmstanoes,  the  writ  had  gone:  and 
the  answer  was  in   the   negatiye.    Mr. 

(a)  5  T.  R.  864. 


Bobineon  (a)  has  referred  us  to  the  case  of 
Bex  V.  The  Justices  of  Oamarvon,(h)  in 
which,  on  an  application  for  a  mandamus 
to  sessions  to  hear  where  they  had  de- 
cided, Mr.  Justice  HoVroyd  said : 

*'  If  it  had  appeared  in  this  case  that  the 
sessions  had  heard  one  side,  and  had  altogether 
refused  to  hear  the  other,  T  should  have  thought 
it  the  same  as  if  the  case  had  not  been  heard  at 
all,  and  I  should  then  have  been  of  opinion  that 
this  mandamus  ought  to  issue.*' 
It  is  always  very  satisfactory  to  have  such 
authority  as  Mr.  Justice  Holroyd's  for  any 
position  one  lays  down ;  but  I  confess  that 
without  it,  on  this  point,  I  should  have 
had  no  difficulty.  In  regulating  our  dis- 
cretion  as  to  the  issuing  of  a  mandamus, 
we  are  to  be  guided,  1  think,  rather  by 
principle  than  precedents.  In  order  to 
secure    the   full  and  complete  adminis- 

1  tration  of  justice,  we  are  to  regard  sub- 
stance and    not    form,  or   we    shall    be 

I  entrusted  to  little  purpose  with  this  in- 
valuable  writ.    If  the  case  on  the  part  of 

!  the  applicants  be  in  other  respects  well 
founoed,  the  hearing  that  has  taken  place 
is  the  same  as  no  hearing  ;  the  decision  is 
no  decision. 

This  last  observation,  with  another 
closely  connected  with  it,  disposes  of 
another  objection,  that  the  complaint  of 
the  applicants  is  in  truth  a  complaint, 
against  the  court  below,  of  an  error  in  its 

Eractice  or  its  decision,  and  their  remedy 
y  appeal.  If  there  has  been  no  decision, 
there  can  be  no  appeal ;  if  there  has  been 
no  party,  there  can  be  no  appellant.  And 
so,  as  to  the  right  of  a  party  to  prosecute 
any  particular  suit  in  any  particular  court, 
that  court  may  have  its  own  rules  accord- 
ing to  which  that  question  will  be  to  be  de- 
termined as  it  arises  ;  and  this  Court  will 
not  in  general  interfere  with  such  rules, 
still  less  with  the  court's  decision  upon 
them;  but,  before  the  point  arises  for 
decision,  before  the  court  can  apply  its 
rules,  the  party  must  be  admittea  as  a 
saitor  to  state  his  case. 

Considerable  stress  was  laid  by  the 
counsel  against  the  rule,  on  the  want  of 
interest  in  the  applicants  to  entitle  them 
to  come  to  us  for  the  writ.  On  many 
grounds  it  seems  to  me  that  they  had 
sufficient ;  thev  are  all,  indeed,  inyolved 
in  the  general  question,  which  will  re- 
main to  be  discussed  presently.  If  the 
whole  proceeding  on  which  the  inferior 
court  was  to  be  engaged  was  a  mere  form 
and  shadow,  if  the  citations  to  appear 
were  mere  mockery,  interest  in  anybody 
there  could  be  none:  and  on  the  same 
supposition  these  applicants  have  no  in- 

(a)  Mr.   Frederick  Bobinson,  the    Queen's 
Goroner  and  Master  c^the  Crown  Office. 
(A)  4  B  &  Aid.  86 
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terest  here ;  at  all  eyente,  it  woald  be  a 
waste  of  the  time  of  the  Goart  even  to 
listen  to  their  application.  Bat  on  the 
other  supposition,  which  for  this  purpose 
they  have  a  right  to  make,  the  citations 
themselves  seem  to  give  them  an  interest, 
and  still  more  the  relations  which  two  of 
them  as  incumbents  in  the  diocese  of 
Hereford  have,  in  the  faith  and  doctrine 
of  their  future  bishop.  We  have  more 
than  once  determined  that  the  interest 
which  an  inhabitant,  merely  as  such,  and 
though  no  member  of  the  corporate  body, 
has  in  the  ^od  goyernment  of  the  borough 
or  city  which  he  inhabits,  is  sufficient  to 
entitle  him  to  be  relator  in  a  quo  warranto 
filed  to  question  the  election  of  the  mayor 
or  members  of  the  town  council.  The 
analogy  between  the  two  oases  seems  to 
me  to  be  perfectly  just. 

It  is  not  worth  while  to  notice  the 
objection  founded  on  the  Church  Disci- 
pline Act,  which  could  scarcely  have  been 
seriously  urged. 

And  I  pass  without  further  delay  to  the 
great  (question  in  the  case,  the  proper  con- 
struction to  be  put  upon  stat.  25  Hen,  8. 
c.  20.  And,  in  applying  myself  to  that 
question,  I  need  not  say,  in  this  place,  that 
our  object  must  be  to  ascertain,  not  what 
it  might  be  supposed  Henry  VIII.  intended 
or  wished,  but  the  tnie  meaning  of  what 
the  Legislature  has  written.  If  the  former 
consideration  could  be  properly  admitted 
into  the  inquiry,  or  the  eyidence  upon  it 
ascertained  satisfactorily,  I  haye  no  reason 
to  believe  that  it  would  be  in  the  result 
unfavourable  to  the  yiew  I  take  of  the 
statute.  But  on  general  principles  that 
cannot  be.  It  is  not  ^id  voUiit  Bex,  but 
only  quid  dixit  Farliamentum,  that  law- 
yers, indeed  any  reasonable  interpreters 
of  the  law,  can  inquire  into. 

The  statute,  in  the  fifth  section,  enacts 
that,  after  an  election  of  a  bishop  by  the 
dean  and  chapter  of  the  cathedral  church 
of  the  see,  the  King  shall  signify  the 
election  to  the  Archbishop  of  the  province, 
requiring  and  commanding  him  to  con- 
firm the  said  election.  And  the  question 
now  for  the  first  time  to  receive  a  judicial 
decision  is.  What  is  the  import  of  this 
command  ?  On  the  one  hana,  it  is  said 
that  it  created  a  new  duty  in  the  Arch- 
bishop, invested  him  with  a  new  function, 
but  iiiAt  the  duty  and  function  were  both 
purely  ministerial,  and  the  act  to  be  done 
a  mere  yalueless  form ;  on  the  other,  it  is 
contended  that  the  act  of  confirmation  is 
a  solemn  important  judicial  act,  which 
from  the  earliest  ages  of  the  Christian 
Church  it  was  a  part  of  the  Archbishop's 
or  Metropolitan's  duty  to  perform,  and 
that  the  command  in  the  statute  was  to 
perform  that  act,  in  yurtue  of  that  office, 
with  all  its  attendant  responsibilities  in 


the  officer  performing  it,  and  conse- 
quences to  the  election  with  regard  to 
which  it  was  performed. 

It  is  obvious  that  those  who  maintain 
this  latter  ground  take  upon  themselves 
a  large  burden  of  affirmative  proof.  In 
order  to  show  what  confirmation  means 
in  this  section,  they  seek  to  show  what  it 
meant  from  the  earliest  ages  down  to,  and 
at  the  time  of,  the  ntatute's  passing.  And 
no  one  will  question  but  that  this,  if  satis- 
factorily made  out,  is,  both  on  legal  prin- 
ciples of  interpretation,  and  according  to 
the  plain  common  sense  of  mankind,  a 
proper  mode  of  arriving  at  the  true  mean- 
ing of  the  word.  If  the  confirmation  of  a 
bishop  elect  was  a  process  known  at  the 
time  of  passing  the  act,  of  a  certain 
nature,  to  be  performed  by  a  certain 
functionary,  and  having  certain  conse- 
quences, the  language  of  the  Legislature 
simply  directing  that  functionary  to  go 
through  that  process  would  deceive  and 
mislead  unless  it  were  used  in  that  sense, 
and  as  containing  and  inyolving  every- 
thing so  known  and  understood.  I  use 
the  words  "simply  directing,"  becaui«e 
the  Legislature  mi^ht  use  the  word, 
though  incorrectly,  in  any  other  sense ; 
and,  if  other  parts  of  the  statute  make  it 
clear  directly,  or  by  strong  inference,  that 
it  was  used  in  some  other  sense,  un- 
questionably that  must  prevail.  It  is  neces- 
sary, therefore,  for  the  applicants  to 
examine  all  parte  of  the  statute,  and  to 
show  that,  taken  altogether,  no  inference 
can  thence  bo  drawn  which  contradicts 
the  presumption  to  be  drawn  from  their 
antecedent  historical  eyidence.  Even  if 
no  such  inference  can  be  drawn  from  the 
statute  itself,  it  might  be,  though  not 
so  easily  or  clearly,  drawn  from  the  pro- 
visions of  other  statutes,  contemporaneous 
or  about  the  same  period,  in  pari  materia, 
I  It  was  fitting,  therefore,  to  take  such 
statutes,  if  any,  into  the  account.  Lastly, 
it  was  right  to  eicamine  what,  in  point  of 
fact,  was  done,  and  has  been  done,  at  the 
time  or  in  succeeding  ages,  by  those  who 
were  to  obey  the  statute.  No  usage  can 
control  the  unambiguous  language  of  the 
law ;  no  disuse  can  render  it  obsolete ; 
but,  when  the  question  is  upon  the  mean- 
ing of  the  language,  what  has  been  done 
under  it  may  be  inquired  into,  as  of  more 
or  less  cogency,  according  to  circum- 
stances, in  determining  that  question. 

There  are,  then,  four  heads  of  inquiry. 
The  first,  third,  and  fourth  may  be  con- 
sidered, for  the  most  part,  inquiries  into 
matters  of  fact ;  the  second  is  one  of  con- 
struction. 

I  do  not  propose  to  follow  the  applicants 
through  them  all;  the  time  forbids  my 
doing  so  satisfactorily,  even  with  regard 
to  those  that  I  shall  mquire  into.    In  my 
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opinion,  they  have  made,  upon  each  and 
all,  a  case  so  strong  as  raises  a  firm  belief 
in  my  mind  that  the  conclusion  they  come 
to  is  the  true  one  ;  and  I  think  they  have 
on  none  received  such  an  answer,  or  had 
such  difficulties  raised,  as  disentitle  them 
to  the  writ  thoy  ask  for.  This  is  enough 
for  me  to  assert.  By  the  practice  of  this 
Court,  as  I  have  always  understood  it,  and 
as  it  has  been  acted  on  uniformly  since 
I  have  had  the  honour  of  practising  at  its 
bar  and  sitting  on  its  bench,  the  dis- 
cretion of  the  Judges  has  been  regulated 
as  to  the  issuing  of  the  writ  of  mandamus 
thus :  they  have  not  required  absolute 
certainty  in  fact,  or  a  clear  or  unani- 
mous opmion  in  law,  as  the  ground  of 
issuing  it.  If  the  fact  be  made  so  prob- 
able as  to  require  an  answer  in  reason,  or 
an  answer  be  attempted  in  the  affidavits 
of  those  who  show  cause,  it  has  been 
thought  right  to  let  a  jury  decide  the 
question.  If  the  conclusion  of  law  be 
probable  in  favour  of  the  motion,  or  the 
question  be  one  of  difficulty,  requiring  a 
solemn  decision,  it  has  been  thought  right 
to  let  it  be  raised  on  the  record.  Since  the 
recent  interposition  of  the  Legi8lature,(a) 
which  has  made  our  judgnient  on  such 
record  subject  to  revision  in  Courts  of 
Error,  it  is  obvious  that  the  reason  for 
this  latter  branch  of  the  rule  has  received 
a  much  increased  force. 

Two  general  remarks  must  still  be 
made  before  I  examine  the  historical  evi- 
dence prior  and  down  to  the  passing  of 
the  statute.  If  that  evidence  were  now 
before  a  jury,  and  a  judge  were  summing 
it  up,  I  apprehend  it  would  be  his  duty  to 
tell  them  that  it  was  to  be  oonsidered  by 
them  with  a  reasonable  allowance  for  the 
ciroumstances  under  which  it  was  pro- 
duced, and,  among  those,  especially,  the 
length  and  remoteness  of  the  periods 
through  which  the  chain  was  sought  to 
be  carried.  To  expect  that  a  title,  which 
is  to  be  traced  down  for  centuries,  through 
periods,  many  of  them,  of  struggle  and 
disturbance,  which  was  subject  to  the 
oonfusion  occasioned  by  contending 
claims  and  foreign  usurpations,  should  be 
made  out  with  the  unbroken  continuity 
and  uniform  clearness  which  might  pro- 
perly be  required  in  discussing  a  simple 
transaotion  of  to-day,  could  not  even  then 
be  required,  because  it  would  be  impos- 
sible to  aooomplish,  and  therefore  un- 
reasonable to  asK  for  it.  Independently 
of  the  effect  of  these  circumstances  on  tlie 
evidence,  they  must  be  expected  to  pro- 
duce something  of  a  similar  kind  on  the 
title  itself,  or  series  of  facts  which  is  the 
subject  matter  of  the  evidence.  What  we 
said  in  a  case  in  which  we  had  to  consider 


(a)  6  &  7  Vict  c.  67. 


an  ancient  franchise  of  the  University  of 
Cambridge, (a)  being  invited  to  disturb 
its  enjoyment  on  ingenious  objections, 
may  be  not  improperly  applied  here. 

"  It  follows,"  we  said,  "  almost  necessarily, 
from  the  imperfection  and  irregularity  of  human 
nature,  that  a  uniform  course  is  not  preserved 
during  a  long  period  ;  a  little  advance  is  made 
at  one  time,  a  retreat  at  another;  something  is 
added,  or  taken  away,  from  indiscretion,  or 
iguorance,  or  through  other  causes ;  and,  when 
by  the  lapse  of  years  the  evidence  is  lost  which 
would  explain  these  irregularities,  they  are 
easily  made  the  foundation  of  cavils  against  the 
legality  of  the  whole  practice.  So  also  with 
regard  to  title  :  if  that  which  has  existed  firom 
time  immemorial  be  scrutinized  with  the  same 
severity  which  may  properly  be  employed  in 
canvassing  a  modern  grant,  without  making 
allowance  for  the  changes  and  accidents  of  time, 
no  ancient  title  will  be  found  free  from  objec- 
tion ;  that,  indeed,  will  become  a  source  of 
weakness,  which  ought  to  give  security  and 
strength." 

If  considerations  like  these  ought  to 
have  place,  and  such  language  to  be  held, 
in  regard  to  this  evidence,  on  a  trial  be- 
fore a  jury,  it  is  obvious  that  in  the 
present  stage  of  the  inc^uiry  they  have 
tenfold  propriety  and  weijjht.  I  do  not 
present  it  ns  an  analogy  strictly  conclusive, 
but  the  province  of  the  Court  at  present 
resembles  more  that  of  the  grand  than  of 
the  petty  jury.  If  we  refuse  the  rule,  we 
do  indeed  preclude  further  inquiry ;  we 
pronounce  our  opinion  that  there  is 
nothing  to  be  inquired  into ;  either  that 
the  evidence  is  so  worthless  or  irrelevant, 
or  the  subject  matter  so  unimportant, 
that  we  will  shut  the  door  of  justice  on 
the  prosecutor.  But,  if  we  grant  it,  we 
only  say  the  present  state  of  the  proof 
requires  an  answer ;  enough  has  been 
done  to  make  the  case  fit  for  further 
inquiry  and  more  solemn  decision.  If 
this  be  so,  surely  we  ought  to  examine 
the  evidence  with  candid  minds,  making 
dne  allowance  for  all  its  inevitable  diffi- 
culties. We  should  remember  that  it 
travels  into  remote  periods,  and  turns 
upon  facts  of  a  kind  which  do  not  often 
come  before  us,  and  a  law  and  legal  litera- 
ture with  which  we  cannot  be  familiar. 
Whatever  decision  we  now  pronounce  (1 
speak  as  I  feel  for  my  own  share  in  it)  is 
more  than  commonly  obnoxious  to  error : 
it  is  a  safe  rule — a  conscientious  nde— it 
is  ihe  rule  of  the  Court,  as  I  at  least  under- 
stand it,  to  decide  so  that  error  may  be 
less  likely  to  end  in  final  injustice. 

It  is  under  these  conditions  that  I  enter 
on  tbe  inquiry  I  propose  to  make. 

The  case  on  the  part  of  the  applicants 
commenced  with  evidence  ofi^ered  even 

(a)  Beg.  v.  ArchdaUy  8  A.  &  £.  S81,  288. 
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point  is  not  satiBfaotorily  made  ont,  as 
that  there  is  no  gronnd  for  admitting  this 
law  as  of  any  authority  in  settling:  the 
question  with  regard  to  England.  When 
we  speak  of  England  before  the  Refor- 
niation,  I  confess  I  hardly  understand  this 
difficulty.  We  speak,  then,  of  a  country 
within  the  pale  of  the  Boman  Catholic 
Church,  admitting  '*  our  holy  father,  the 
Pope,*'  as  he  is  commonly  termed  in  the 
yery  statutes  which  sought  to  restrain  his 
usurpations,  to  have  in  spiritual  causes 
and  matters  appellate  jurisdiction  from 
all  ecclesiastical  judges  here.  The  canon 
law  regulated  all  decisions  in  spiritual 
matters  at  Borne.  The  decrees  oi  coun- 
cils and  of  popes,  the  opinions  of  learned 
men,  and  other  sources  on  which  it  was 
founded,  would  be  naturally  received  as 
authority  in  the  courts  of  o£her  countries 
from  which  appeals  lay  to  Bome.  In 
this  country  they  obtained  their  binding 
authority,  no  doubt,  from  custom,  and 
were  subject  to  the  control  of  our  statute 
and  common  law.  Some  instances  of  this 
control  are  familiar  to  lawyers ;  but  it 
operated  in  comparatively  few  and  excep- 
tional cases.  Ais  the  general  rule,  it  is 
Suite  safe  to  say  that  our  Ecclesiastical 
burts  governed  themselves  by  the  general 
canon  law,  which  was,  in  truth,  the  law  of 
that  one  Catholic  Church  of  which  the 
English  Church  was  a  branch.  Con- 
currently with  this,  howerer,  we  had  a 
national  Canon  Law,  not  a  complete 
svstem,  or  furnishing  a  rule  of  decision, 
if  taken  by  itself,  for  all  cases ;  for  this 
was  founded  solely  on  the  occasional 
Lesptine  Constitutions,  or  ordinances  of 
national  or  provincial  Synods.  Upon 
these  we  have  the  comments  of  Lynd' 
wood  and  John  de  Aiho,  which  show  con- 
clusively that  they  were  never  intended 
to  overrule  generally,  or  supply  the  place 
of,  the  general  Canon  Law,  or  to  do  any- 
thing more  than  to  supply  deficiencies, 
where  particular  local  circumstances  made 
it  necessary. 

In  this  part  of  the  argument  it  is  hardly 
in  course  to  consider  the  efiect  of  this  law 
after  the  Reformation.  But  I  stop  for  one 
moment,  in  consequence  of  an  observation 
or  two  which  has  been  made,  to  offer  an 
observation  upon  stat.  2bHen.  8.  c.  19.,  as  it 
affects  the  present  state  of  the  canon  law 
in  this  country.  Now,  the  proviso  which 
has  been  referred  to  at  the  close  of  this 
statute  refers  expressly  to  the  preamble 
and  is  confined  to  it.  But  that  preamble 
is  not  B])eaking  of  the  general  canon  law  ; 
it  is  speaking  of  the  canons  that  had  been 
ordained  in  the  provincial  Synods  or 
Councils  of  this  country. 

*«  Where,"  it  tays,  "  the  Bang's  humble  and 
obedient  subjects,  the  clergy  of  this  realm  of 
England,  have  not  only  knowledged  acoorcGng 


ftt>m  the  apostolic  ages  of  the  church.  I 
am  oontent  to  start  with  the  (General 
Councils.  I  presume  i^e  authority  of 
these  conncils,  on  a  matter  of  church 
government  in  England  before  the  Befor- 
mation,  will  not  be  questioned.  Even  as 
to  matters  of  doctrine,  their  authority  is 
expressly  recognised  by  the  legislatui^e 
after  the  Beformation  in  stat.  1  Eliz.  c.  1. 
B.  36.  At  a  time  when  Christendom  was 
united  as  one  body,  it  was  considered  to 
represent  the  whole  ii^abited  earth ;  and 
when  the  springing  up  of  any  important 
heresy,  or  other  such  urgent  cause, 
oecasioned  the  assembly  of  a  Council  from 
all  nations,  it  was  oecumenical,  rfis 
oiiuvfthmis,  and  bound  all  the  members  of 
the  one  entire  body.  Pour  great  heresies, 
it  is  well  known,  occasioned  the  summon- 
ing of  what  Hooker  (a)  calls  "four  most 
fkmous  ancient  Gkneral  Councils  "  ;  and 
of  these  we  have  canons  by  two,  those  of 
Kice  and  Chalcedon,(&)  which  speak  of 
the  confirmation  of  episcopal  elections,  in 
terms,  as  being  penes  metropolitanum ;  that 
one  elected  jproiter  voUmUUem  et  conseien- 
tiam  metropolitani  ought  not  to  be  a 
bishop ;  non  oportere  esse  ep%Bcopwn.  Limit 
these  last  wonls  as  you  please,  though,  if 
you  construe  them  by  the  light  of  the 
former,  you  cannot  much  r^uce  their 
force;  assume,  if  you  will,  that  these 
canons  had  reference  to  a  period  when 
elections  of  bishops  were  more  popular 
than  eyen  in  form  they  have  oeen  in 
England  since  the  Conquest,  though  both 
Councils,  be  it  observed,  were  called  by 
imperial  authority  after  the  civil  estal>- 
lishment  of  Christianity,  and  after  the 
mlers  of  the  earth  had  assumed  part  in 
the  nomination  to  bishoprics,  still  yon 
haye  the  undisputed  fact,  that  in  those 
yeiy  early  ages  the  Metropolitan  did  in- 
tervene ;  nis  confirmation  was  necessary 
to  complete  the  election  of  one  of  his  com- 
provincials.  Could  anything  be  more 
reasonable  than  that  he  should  intervene, 
when  he  was  to  administer  consecration, 
and  when  the  bishop  elected  was  to  rule 
over  a  diocese  within  his  province,  sub- 
ject to  his  visitatorial  power,  liable  to 
deposition  at  his  hands  P 

I  am  compelled  to  pass  over  a  large 
body  of  evidence  of  the  same  kind,  some 
firom  General,  some  from  Kational  Coun- 
cils ;  for  I  am  only  indicating  the  gronnds 
of  m^  opinion,  not  going  into  the  whole 
detail  of  the  evidence.  These  precede  the 
rise  of  what  is  called  the  general  canon 
law.  Now,  as  I  understandit,  it  is  not  so 
much  contended  that  under  this  law  the 


(a)  Ecc.  Pol.  B.V.  c.  54.  s.  10.  vol.  it.  p.  803. 
Bd.  1896. 

(6)  Hardain.  Act.  Cone.  torn.  i.  p.  825,  torn, 
ii.  p.  61 L 


471]         Th^.  Qiuen  against  The  Archbishop  of  Canterbury,  i848.         [472 


to  the  truth,  that  the  convocations  of  the  same 
clergy,  is.  always  hath  been,  and  ought  to  be 
assembled  only  by  the  Kind's  writ,  but  also  sub- 
mitting themselves  to  the  King's  Majesty,  have 
promised  mi  verbo  sacerdotiiythAtthvy  will  never 
from  heuceforih  presume  to  attempt,  allege, 
claim  or  put  in  ure,  or  enact,  promulge,  or  exe- 
cute any  new  canons,  constitutions,  ordinance 
provincial,  or  other,  or  by  whatsoever  other 
name  they  shall  be  called,  in  the  convocation, 
unless  the  King's  most  Koyal  assent  and 
licence  may  \o  «hem  be  had,  to  make,  proniulae 
and  execute  tlio  same  ;  and  that  his  Majesty  do 
give  his  most  royal  assent  and  authority  in  that 
behalf  :   And  where  divers  Constitutions  " 

(the  lawyer  immediately  remembers  the 
Constitutions  of  Othohon  and  Otho  that 
are  stated  in  Gihami), 

**  Ordinances  and  Canons  Provincial  or  Synodal, 
which  heretofore  have  been  enacted,  and  be 
thought  not  only  to  be  much  prejudicial  to  the 
King's  prerogative  Uoyal,  and  repugnant  to  the 
laws  and  statutes  of  this  realm,  but  also  over 
much  onerous  to  his  Highness  and  his  subjects ; 
the  said  clergy  hath  most  humbly  besought  the 
King's  Highness,  tbat  the  said  constitutions  and 
canons  may  be  committed  to  the  examination 
and  judgment  of  His  Highness,  and  of  two  and 
thirty  persons  of  the  King's  subjects." 

And  then  it  goes  on  to  state  the  terms 
of  the  commission  which  is  to  be  ap- 
pointed for  the  investigation.  Then,  after 
enacting  the  mode  in  which  the  commis- 
sioners are  to  proceed,  it  provides  : 

"  That  such  Canons,  Constitutions,  Ordinances 
and  Synodals  Provincial  being  already  made, 
which  be  not  contrariant  or  repugnant  to  the 
laws,  statutes  and  customs  of  this  realm,  nor  to  the 
damage  or  hurt  of  the  King's  prerogative  Royal, 
shall  now  etill  be  used  and  executed  as  they 
were  afore  the  making  of  this  act,  till  such  time 
as  they  be  viewed,  searched,  or  otherwise  ordered 
and  determined  by  the  said  two  and  thirty 
persons." 

It  is  well  known  that  that  commission 
never  was  effective,  and  it  is  upon  that 
footing  that  what  I  call  (distinguishing  it 
from  the  general  Canon  Law)  the  national 
Canon  Law  of  this  country  at  present 
stands. 

When,  then,  upon  a  point  of  ecclesiasti- 
cal law  arising  before  the  Reformation, 
the  decretals  or  works  of  the  canonists 
are  cited,  surely  the  presuniption  is,  that 
they  tell  us  truly  what  the  Church  law  in 
England  then  was,  and  the  onus  lies  on 
him  who  would  allege  that,  by  reason  of 
some  statute  or  contrariant  rule  of  the 
common  law,  the  case  was  not  decided  by 
them. 

I  do  not  cite  a^in  the  different  pas- 
sages referred  to  in  the  arguments,  nor 
enter  into  the  criticism  which  was 
addressed  to  show  that  some  of  them  did 
not  apply  to  confirmation  of  episcopal 
elections.    The   result,    to  my  mind  at 


I  least,  left  it  clear  that  what  had  been 
I  decreed  by  councils  had  been  adopted  into 
the  canon  law  ;  that  elections  were  sub- 
ject to  confirmation  by  the  Metropolitan  ; 
that  such  confirmation  was  a  real  judicial 
proceeding ;  that  the  process  of  the  elec- 
tion, pi'0C€88U8  election%8,  and  the  persona 
elecii,  were  the  subjects  for  consideration ; 
as  to  which  witnesses  were  examined,  and 
the  result  was  not  unfrequently  unfavour- 
able to  tbe  elected.  It  was  contended  that 
persona  cUcti  limited  the  inquiry  only  to 
his  identity;  but  this  was  conclusively 
disproved  by  the  causes  assigned  more  at 
length  in  some  of  the  cited  passages,  and 
also  in  some  instances  actually  recorded 
in  history,  from  which  it  appeared  that 
the  morals,  learning,  legitimacy,  any- 
thing, in  short,  which  went  to  make  up 
canonical  fitness,  were  made  the  subject 
matter  of  inquiry.  And  I  may  observe  in 
passing,  that  I  do  not  remember  a  single 
instance  in  which  the  persona  electi,  limi- 
ted to  the  point  of  mere  identity,  was  ever 
brought  into  question  at  all. 

When  it  was  sought  to  show  the  actual 
application  of  this  law  of  confirmation  to 
elections  of  English  bishops,  a  difficulty 
was  raised  to  which  the  frequent  struggles 
between  our  monarchs  and  Bome  lent  a 
colour.  When  the  monarchy  was  weak 
or  the  throne  contested,  the  papal  power 
often  made  advances  ;  the  practice  of  pro- 
visions would  often  interfere  with  the 
Metropolitan's  confirmation ;  for,  if  the 
Pope  nominated,  of  course  a  confirmation 
was  needless.  Often,  too,  it  would  be 
that  that  which  was  properly  the  appellate 
jurisdiction  would  draw  to  itself  im- 
properly the  original  cognizance.  Still, 
after  every  deduction  made  on  these 
accounts,  a  body  of  proof  remains,  sub- 
stantial and  abundantly  satisfactory,  tnat 
the  ordinary  jurisdiction  of  confirmation 
was  in  the  Metropolitan. 

Here  I  allude,  as  I  intended  to  do 
before,  to  the  instances  cited  iVom 
Wharton's  AngUa  Sacra,  a  book  undoubt- 
edly of  ffreat  interest;  not  merely,  bo 
it  remembered,  a  modem  work — to  speak 
as  modem  of  any  work  written  in  the 
seventeenth  century,  —  not  merely  an 
original  work  of  the  author  at  that  time, 
but,  as  it  appears  from  examining  into  it, 
in  great  part  a  collection  from  ancient, 
and  some  of  them  contemporary,  writers. 
The  instances  adduced  by  Mr.  BadeUy 
ranged  from  1277,  5  Edw.  I.,  to  1416, 
3  Sen,  y .  I  do  not  mean  to  repeat  them  ; 
but  I  take  the  first,  for  two  or  three 
reasons ;  it  is  remarkable  for  several  cir- 
cumstances which  are  mentioned  in  it. 
The  monks  of  Winchester  elected  Eobmi 
the  Bishop  of  Bath   and  Wells  (a);    the 

(a)  Wharton,  Anglia  Sacra,  vol.  i.  p.  815. 


473]         The  Queen  against  The  Archbishop  of  Canterbury,  1848.        [474 

ought  to  haye  been  pronoanoed  below, 
oarrieg  it  into  effect  by  celebrating  the 
consecration  npon  the  spot.  The  termi- 
nation of  this  affair  shows  an  instance  of 
the  real  grievance  which  this  country  sus- 
tained under  papal  exactions  and  usur- 
pations ;  for  it  is  said : 


Archbishop  of  Canterbury  rejected  him  for 
haying  formerly  been  a  pluralist;  and 
this  was  done  by  virtue  of  a  canon  of  the 
council  of  L^ons,  passed  only  three  years 
before.  It  is  observable  that  in  one  of 
the  constitutions  of  Oiho  or  Othobon,  I 
forget  which, (a)  the  same  circumstance, 
phircUit€Ui8  camsa,  is  made  the  ground  of 
objection  to  the  election  of  a  bishop.  A 
second  elected  in  his  place  was  rejected 
by  the  Archbishop  for  the  same  cause. 
Mere  we  have  two  instances  in  which  a 
canonical  offence,  first  created  by  a 
foreign  council,  was  made  the  ground  of 
rejection.  Upon  the  second  occasion,  the 
bishop  elect  appealed  to  the  court  of 
Bome,  where  he  was  opposed  by  the  pri- 
mate, who  is  spoken  of  as  a  man  eccfesU 
cuHooe  discipUncB  obeervtmtiseiimts,  Wharton 
says,  he  was  so  intent  on  sustaining  the 
rejection  as  to  declare  that  he  would  re- 
sign if  the  case  were  decided  against  him ; 
and  he  succeeded  in  having  his  judgment 
confirmed.  But  then  the  Pope  took 
occasion  to  appuint  to  the  vacant  see  him- 
self, and  oaused  the  consecration  to  take 
place  at  once  at  Bome.  The  new  bishop 
appears  from  his  name,  Pantissara,  to 
ha?e  been  an  Italian,  already  archdeacon 
of  Exeter,  probably  by  papal  provision, 
and  professor  of  civil  law  at  Modena. 
This  extract,  while  it  is  strong  to  show 
the  reception  of  the  canon  law,  the  juris- 
diction of  the  Metropolitan,  and  the 
reality  of  the  confirmation,  shows  also  the 
irregularities  which  would  often  occur  and 
disturb  the  exercise  of  that  jurisdiction, 
owins:  to  papal  interferenco.  This  author 
is  fall  of  instances  which  show  the  oper- 
ation of  papal  provisions,  and  of  appeals 
to  Bome,  in  the  most  interesting  manner. 
The  case  of  Robert  Orforde,  the  fourteenth 
bishop  of  £4ly,(&)  I  may  mention  as  an 
example,  where,  after  eleccion  objected  to, 
and  cancelled  by  the  Archbishop,  the  party 
ffoes  to  Bome  and  appeals  against  the  re- 
jection. A  discussion  is  stated  to  have 
taken  place  before  the  Pope  and  his 
cardinals;  a  statement  is  made,  by  the 
bishop  elect  to  the  Pope,  of  the  exami- 
nation which  he  had  undergone,  and  the 
answers  that  he  had  made.  He  appears 
to  have  conducted  himself  so  well,  that 
the  Pope  says : 

*<*C6rte  fili  bene  rMpondisti.  Non  te  in- 
Tenimus,  sicut  scripsit  nobis  frater  noster  Can- 
tuariensiff,  vas  vaoaum ;  immd  vas  omni  bonitate 
et  BcientiA  repletom  te  esse  approbamos.'  £t 
mam  oonfirmavit  electionem ;  ac  ibidem  cele- 
brari  fecit  ipnus  consecratiooem.'' 
Here  is  an  instance  in  which  the  appellate 
court,  pronouncing  the  judgment  which 

(a)  Of  Othobon;    p.    183  of  Appendix  to 
Lyndwood*8  "  Provinciale." 

(6)  Wharton,  Anglia  Sacra,  vol.  i.  p.  640. 


"  His  itaque  negotiis  feliciter  expeditis,  iter 
versus  Angliam  statim  arripuit;  et  ad  suam 
Elyensem  ecclesiam  prosper^  pervenit;  plus 
quam  xv.  miUibu<«  librarum  sere  alieno  oner« 
atus." 

So  that  the  appeal  had  cost  him  15,0002., 
the  enormity  of  which  sum  at  that  time 
of  day  can  be  easily  ascertained. 

I  have  stated  that  the  latest  instance 
which  I  have  noted,  as  referred  to  in  tiie 
argument,  was  of  the  year  1416,  the  case 
of  John  Waheryng,  bishop  of  Norwich. (a) 
He  was  confirmed  by  the  Metropolitan, 
under  circumstances  which  at  first  sight 
create  a  difficulty,  but,  1  think,  on  con- 
sideration, are  not  only  explainable,  but 
may  serve  to  throw  light  on  the  language 
of  the  statute  now  in  question.  This  was 
the  period  of  the  great  papal  schism. 
There  were  three  antipopes.  Henry  Y., 
preserving  a  neutrality  between  the  rival 
candidates,  treateci  the  see  of  Bome  as 
vacant :  and,  by  consequence,  those  bulls 
and  briefs  which  had  become  established 
as  necessary  to  the  completion  of  episco- 
pal election  could  not  be  procured  from 
any  one.  An  act  of  parliament,  therefore, 
passed  in  3  Hen.  V.,(6)  reciting  that,  for 
this  reason,  confirmations  could  not  be 
made,  and  great  inconveniences  followed, 
and  enacting  that,  during  the  avoidance  of 
tho  apostolic  see,  bishops  elect  should  be 
confirmed  by  the  Metropolitans,  without 
excuse  or  delay  made  on  that  account, 
and  that  the  King's  writs  should  issue  to 
tho  Metropolitans,  strait ly  charging  them 
to  perform  the  said  confirmations,  and  all 
that  to  their  office  therein  appertains ;  and 
also  to  the  elected  that  they  should  effec- 
tually pursue  their  confirmations  before 
the  Archbishop.  In  the  fourth  volume  of 
Eymer^e  Fadera,  in  the  second  part,  p.  156, 
will  be  found  the  writs  accordingly 
issued  both  to  Wakeryng,  the  bishop  elect, 
and  the  Metropolitan,  for  the  confir- 
mation. That  to  the  latter  eiigoins  him 
to  proceed, 

"  Absque  excusatione  sen  dilatione  aliquali,  pro- 
cedatis,  ac  cstera  omnia,  qusB  vestro  canonic^ 
incumbnnt  officio,  in  hiac  parte,  peragatis  et 
exequamini." 

It  ie  not  to  be  inferred  that  the  confir- 
mations were  ordinarily  by  the  Pope,  but 
that  the  Metropolitan  could  not  proceed 

(a)  Wharton,  Anglia  Sacra,  torn.  1.  p.  417. 
(6)  4  Rot.  Pari.  2.  p.  71. 
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rejected  the  bishop  elect,  to  confer  the  see 
on  a  nominee  of  his  own,  this  was  a  mere 
usurpation,  growing  out  of  his  wrongfal 
assumption  of  the  title  and  place  of  uni- 
vei*8al  bishop  of  the  whole  Ohrifltian 
Church. 

I  now  close  an  inquiry  which  I  am 
sensible  I  have  been  led  to  follow  to  a 
wearisome  length ;  and  yet  I  cannot  ex- 
pect, imperfectly  as  the  case  has  been 
expanded  even  at  this  length,  to  have 
conveyed  so  clear  a  view  to  others,  as  I 
seem  to  myself  to  have,  or  so  strong  a 
conviction  that,  when  Henry  VIII.  and 
his  Parliament  came  to  legislate  with 
regard  to  episcopal  elections,  they  had  to 
deal  with  confirmations  by  the  Metropoli- 
tans as  real  transactions,  judicially  con- 
ducted by  them,  in  virtue  of  a  jurisaiotion 
from  the  earliest  times  inherent  in  their 
office. 

Wo  are  now  to  see  how  they  have  dealt 
with  confirmations  in  the  famous  statute 
under  consideration.  But  the  exami- 
nation which  I  have  to  make  of  its  several 
clauses  will  be  more  intelligible,  if  I 
preface  them  with  a  statoment  of  the 
general  view  which  I  take  of  its  policy 
and  purview.  And,  in  forming  tnis,  I 
think  myself  bound,  as  a  lawyer,  to  re- 
gard only  the  legitimate  and  certain 
guides  to  interpretation  which  the  state 
of  things  at  the  time  it  passed,  the  exist- 
ing mischiefs  proposed  to  be  remedied,  its 
own  language,  and  contemporary  statutes, 
afford.  The  personal  character  or  wishes 
of  the  monarch,  on  the  one  hand,  it  would 
be  unsafe  to  attach  much  importance  to, 
unless  I  knew,  on  the  other,  the  amount 
of  ability,  sound-heai*tednes8,  devotion,  <yr 
power,  which  might  be  found  in  the  indi- 
vidual framers  who  penned  or  in  the 
united  body  which  enacted  it. 

I  conceive,  then,  that  there  were  two 
prevailing  objects  :  the  first,  to  put  on  a 
clear  foundation  the  royal  power  in  the 
nomination  of  bishops.  Although  the 
Crown's  right  to  present  was  in  substanoe 
well  acknowledged,  whether  depending  on 
the  supposed  right  of  patrons^,  or  the 
inherent  and  constitutional  right  of  the 
Crown,  yet,  in  the  theory  of  the  law,  the 
office  of  bishop  was  an  elective  one,  and 
elections  were  free ;  and  these  two  prin- 
ciples would  sometimes  be  found  in  con- 
test with  each  other.  The  exercise,  too, 
of  the  Crown's  right,  in  spite  of  previous 
statutes,  would  sometimes,  indeed  not 
seldom,  be  impeded  by  papal  interference 
in  the  way  of  provision.  I  may,  in  pass- 
ing, observe  that  the  recitals  of  andeni 
statutes,  and  the  language  of  our  text 
books,  place  the  right  of  the  monarch 
much  more  on  patronage  than  on  imperial 
power.  The  bishoprics  were  donatives, 
in  tfa6  oommenoement,  because  the  Crown 


to  confirmation  or  the  other  duties  which 
were  canonical ly  incumbent  on  him  as 
such,  upon  the  election  of  a  suff*ragan 
within  his  province,  without  a  mandate 
or  bull  from  the  Pope.  The  language  of 
the  statute  and  i^rits  shows  that  con- 
firmation was  part  of  the  canonical  duty 
of  the  Metropolitan ;  and  it  shows  also 
that  at  the  time  the  King's  assent  to  the 
election  was  not  sufficient  by  the  common 
law  of  the  church  without  the  Pope's 
sanction  to  the  confirmation.  The  stat. 
3  Hen.  V.(a)  was  a  temporary  measure, 
which  met  the  difficulty  occasioned  by  a 
vacancy  of  the  apostolic  see ;  nothing  can 
be  stronger  to  show  the  imperfectnoES  of 
the  royal  title  of  itself  completely  to  fill 
up  bishoprics.  We  find  from  Wharton 
(Anglia  aacra,  tom.  1.  p.  417),  that,  when 
the  Council  of  Constance  had  terminated 
the  papal  schism,  and  Martin  V.  was 
elected  Pope,  he  ratified  both  the  confir- 
mation and  consecration  of  this  very 
Wakeryng,  who  had  attended  the  Council 
with  other  ambassadors  from  Henry.  With 
the  election  ofMartint  the  stat.  3  Hen.Y,{a) 
would  expire,  and  that  state  of  things 
would  revive  which  the  several  statutes  of 
Henry  VIII.,  passed  shortly  before  stat.  25 
Hen.  8.  c.  20.,  and  that  statute  itself,  show 
us  to  have  been  then  existing ;  the  chapters 
electing,  with  apparent  freedom,  but  cer- 
tainly under  the  indirect  influence  of  the 
Crown ;  the  Pope  then  upon  request  issu- 
ing various  bulls,  which  had  been  made 
necessary,  no  doubt,  for  the  purpose  of 
exercising  influence  and  exacting  money ; 
among  others,  one  to  the  Metropolitan  to 
proceed  canonical  ly  to  confirmation  and 
consecration ;  the  Metropolitan  then 
undertaking  the  confirmation  subject  to 
appeal,  and  finally,  on  approval,  if  no 
appeal  made  or  the  Pope  did  not  by  some 
assumption  of  power  interpose,  the  conse- 
cration. 

Before  I  pass  from  this  part  of  the  sub- 
ject, let  me  observe  that  every  case  of 
papal  confinnation  and  consecration  must 
not  be  taken  as  evidence  against  the 
Metropolitan's  ordinary  power.  Bightly 
or  wrongfully  (and,  had  the  bishop  of 
Borne,  happily  for  Christendom,  been 
content  with  the  lawful  precedence  and 
power  which  he  might  have  claimed  as 
patriarch,  he  would  rightly  have  claimed 
appellate  jurisdiction  in  such  matters), 
but,  at  all  events,  as  matter  of  fact,  he 
claimed  and  exercised  it.  If,  therefore, 
he  decided  an  appeal  in  favour  of  the 
bishop  elect,  his  decision  was  in  fact  a 
confirmation,  and  he  might,  as  appellate 
judge,  then  execute  the  duty  of  the  in- 
ferior judge,  and  consecrate  at  once. 
When  beyond  this  he  took  on  him,  having 

(a)  4  Rot.  Pari.  2.  p.  71. 
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had  founded  and  endowed  them.  When, 
at  an  early  period,  electione  revived,  the 
Grown  was  still  patron,  and  presented; 
but  then  revived  confirmation ;  and  the 
analogy  between  a  bishoprio  and  an  in- 
ferior presentative  benenoe  was  in  this 
^loint  complete.  The  second,  and  perhaps 
more  argent,  object  was,  effectually  to 
prevent  all  interference  from  Bome  with 
the  completing  the  making  of  the  bishop 
whom  the  Grown  shoold  have  nominated, 
and  also  to  secore  the  prompt  obedience 
of  the  Metropolitan  to  the  royal  com- 
mands. 

For  effecting  the  first  object,  it  was  not 
thought  necessary,  probably  not  desirable, 
to  alter  the  ancient  canonical  mode  of 
proceeding  by  election.  If  lawyers  and 
canonists  were  engaged,  as  is  probable,  or 
consnlted,  in  the  framing  of  the  act,  they 
would  be  aware  of  many  inconveniences 
which  might  anse  from  a  departure  from 
the  ancient  mode.  The  law  had  attached 
certain  rights  to  certain  steps  in  the  pro- 
cess (see  Evcms  v.  A$cuithe{€!))  ;  and  evils, 
foreseen  and  nnforeseen,  and  of  course  not 
easily  to  be  guarded  against,  might  be 
apprehended.  If  divines,  as  is  still  more 
probable,  were  consulted,  they  would 
naturally  be  slow  to  sever  one  link  un- 
necessarily from  the  venerable  chain 
which  bound  our  Ghurch  in  communion 
with  the  great  Christian  commonwealth. 
Election,  therefore,  was  preserved;  but 
as  it  was  to  be  preserved  in  form  only, 
that  change  was  clearly  and  unambigu- 
ously made  by  the  introduction  of  a  new 
instrument,  the  letter  missive ;  and  the 
statute  was  so  worded  that  no  question 
could  possibly  be  raised ;  nothing  was  left 
to  cavil  or  exception. 

Assuming  that  the  chapters  proceeded 
according  to  law,  for  effecting  the  second 
object,  nothing  new  was  required  to  be 
added  in  the  remaining  steps.  Some 
things  would  be  to  be  taken  awav.  There 
would  be  confirmation,  still  as  necessary 
as  before;  for  there  was  no  intention 
to  interfere  .  with  the  Meti*opolitan*B 
inherent  powers,  or  to  disturb  the  ancient 
relations  between  himself  and  his  suf- 
fragans, and  the  King  might  be  de- 
ceived in  his  appoiutment,  and  did  not 
arrogate  to  himself  spiritual  powers.  Not 
a  word,  thei*6fore,  was  admitted  which 
might  be  interpreted  to  derogate  from  the 
Metropolitan's  jurisdiction ;  rather  it  was 
increased,  by  relieving  it  entirely  from  all 
papal  review.  Oonsecration  would  follow 
on  confirmation,  as  before,  but  in  both  it 
was  necessary,  especially  at  the  time  of 
the  enactment,  both  to  guard  the  Motro- 
politem  on  the  one  hand,  and  the  Ghurch 


(a)  Fahn.  454,  472. 


and  the  Grown  on  the  other,  in  the  case 
of  Bomish  tendencies  in  the  Metro- 
politan, from  every  sort  of  papal  inter- 
ference or  impediment,  by  the  severest 
sanctions. 

If  these  were  all  the  provisions  of  the 
statute,  there  would  be  no  difficulty  in  the 
view  1  have  presented  of  it ;  but  some- 
thing remains.  Two  parties  were  con- 
cerned in  the  making  of  a  bishop,  after 
the  nomination  by  the  Grown.  The  elec- 
tors and  the  Metropolitan  both  might 
thwart  the  nomination;  the  former  by 
refusing  to  elect,  the  latter  by  refusing  to 
confirm  and  consecrate.  The  former 
might  be  punished  for  disobedience,  but 
could  not  be  compelled  to  elect;  and 
therefore, in  the  place  of  a  formal  election, 
where  that  was  refused,  the  King  was  to 
nominate  by  letters  pi^ient.  In  reason, 
perhaps,  it  might  have  been  expected  that 
in  this  case  some  new  process  equivalent 
to  confirmation  should  have  been  pro- 
vided. Gonfirmation  itself  in  terms  would 
not  be  preserved ;  for  that  was  the  act  of  a 
superior  authority,  and  would  have  been  a 
scarcely  decorous  process  to  be  carried  on 
in  respect  of  one  who  was  the  direct 
g^ntee  of  the  Grown  ;  and  ancient  usage, 
besides,  had  appropriated  that  process  to 
election.  The  Grown  would  be  unwilling 
to  create  anew  any  substitute ;  and  it  was 
the  less  necessary,  because  the  Metropoli- 
tan's power  and  responsibility  remained 
untouched  in  the  consecration ;  and  though 
he  micht  be  punished  for  wilful  and 
groundless  refusal  to  consecrate,  he  could 
not  be  compelled  to  do  that  act ;  and  no 
provision  was  made  (a  most  remarkable 
circumstance)  for  procuring  the  conse- 
cration by  any  other  means  of  him  whom 
the  Metropolitan  should  refuse  to  lay  his 
hands  upon. 

Let  us  now  see  whether  the  statute  itself 
does  not  agree  with  the  view  I  have  pre- 
sented. The  first  and  second  sections  recite 
those  parts  of  stat.  23  Hen,  8.  c.  20.,  for 
restraint  of  payment  of  annates  to  the  see 
of  Rome,  wmch  regarded  the  impediments 
to  consecrations  growing  out  of  tne  alleged 
papal  exactions,  and  provided  condition- 
ally for  the  oonsesrations  to  proceed  with- 
out regard  to  the  papal  bulls  where  they 
were  vexatiously  delayed  ;  and  state  that 
these  provisions  had  been  made  absolute 
by  the  King's  ratification  of  them,  in  con- 
sequence of  the  failure  of  any  satisfactory 
settlement  with  the  court  of  Bome.  The 
grievances  suffered  from  the  Gourt  of 
Home  are  presented  as  the  mischief  to  be 
remedied ;  and  the  whole  spirit  and  lan- 
guage are  studiouslv  hostile.  He  who  in 
the  recited  statute  but  two  years  before 
had  been  our  "Holy  Father  the  Pope," 
or  *'The  Pope's  HlolineBS,"  is  now  the 
"  Bishop  of  Bome,  otherwise  called  the 
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Pope";  and  the  "Court  of  Rome"  is 
changed  to  the  **  See  of  Rome."  The  re- 
cited act  had  made  only  the  conditional 
provisions  before  alluded  to,  but  had  not 
plainly  and  certainly  expressed  in  what 
manner,  for  the  future,  archbishops  and 
bishops  should  be  elected,  presented,  in- 
vested, and  consecrated.  The  third  sec- 
tion of  the  act  therefore  first  takes  away 
absolutely  for  the  future  all  presentations 
to  Rome,  all  procuring  of  bulls  or  palls, 
or  other  things  requisite  for  an  archbishop 
or  bishop,  from  Rome,  and  all  payments 
of  any  kind  for  them. 

Thus  far  every  word  in  the  act  is 
directed  against  Rome.  In  the  fourth  sec- 
tion begin  the  positive  provisions.  First 
comes  the  licence  under  the  Groat  Seal, 
*'  as  of  old  time  hath  been  accustomed,"  to 
proceed  to  an  election.  Here  the  word 
•*  election  "  is  used  as  a  known  term  ;  no 
form  is  prescribed ;  everything  is  to  be 
done  in  this  respect  as  before.  Then  is 
added  the  new  **  letter  missive,"  contain- 
ing the  name  of  the  person  whom  the 
electoral  body  shall  elect  and  choose; 
they  are  then,  ''with  all  speed  and  ce- 
lerity," in  due  form  to  elect  the  said 
person  named  and  none  other.  The  ob- 
ject of  election  has  now  been  spoken  of 
twice  simply  as  '*  the  person  ";  no  quali- 
fication of  any  kind  has  been  mentioned, 
nor  will  any  be  found  through  the  whole 
statute ;  and  the  Crown  lawyers  are 
driven  to  contend,  as  they  have  done, 
that  no  qualification  v/as  intended,  nor 
can  be  admitted.  As  to  canonical  a^e, 
they  say  that  a  restraint  on  the  generality 
of  this  act  was  created  by  later  statutes,  the 
statutes  of  Edward  VI.  and  Charles  II. ; 
but,  even  as  to  that,  they  contend  that 
the  Crown  was  unfettered  when  this  act 
passed;  and,  as  to  every  other  canonical 
impediment,  every  consideration  of  learn- 
ing, morals,  and  faith  is  so  at  this  moment. 
As  I  understood,  and  I  should  be  very 
sorry  to  misrepresent,  the  argument  of 
one  of  the  learned  counsel,  he  met  the 
diflBculty  of  canonical  impediments  by 
attributing  to  th©  Crown,  as  supreme  head 
of  the  Church,  the  dispensing  power  of 
the  Pope,  and  affirmed  that  the  mere  act 
of  naming  a  minor  in  the  letter  missive 
was  a  virtual  and  effective  exercise  of  the 
power.  I  will  only  say  these  are  strange 
arguments  to  be  now  advanced,  against 
which,  as  a  member  of  the  English 
Catholic  Church,  I  strongly  protest. 
Whether  it  may  be  that  the  letter  missive 
joined  to  the  licence  to  elect  can  be  taken 
in  such  a  sense  to  reduce  the  election  to  a 
mere  form,  so  as  to  make  the  act  of  the 
electors  merely  ministerial,  and  therefore 
to  render  all  consideration  of  qualification 
quite  immaterial,  it  is  not  necessary  now 
to  decide,  and  I  will  not  take  on  me  to 


affirm.  I  should  rather  think  that  the 
silence  of  the  whole  Act  as  to  qualification 
is  to  be  attributed  to  this,  that  it  was 
passed  entirely  alio  intuitu,  and  left  that 
matter  to  be  considered,  as  it  had  been 
before,  by  the  proper  ecclesiastical  au- 
thority. Upon  failure  of  an  election  by 
the  delay  or  the  chapter,  the  statute  next 
authorises  the  Crown  to  nominate  and 
present  by  letters  patent  such  person  as  it 
shall  think  able  and  convenient ;  and,  by 
the  fifth  section,  the  archbishop  of  the 
province,  for  to  him  alone>  if  there  be  one 
at  the  time,  the  nomination  and  present* 
ment  must  be  made, 

"  shall  with  all  speed  and  celerity  invest  and 
consecrate  "  the  patentee,  **  and  give  and  use  to 
him  pall,  and  all  other  benedictions,  ceremonies 
and  things  requisite  for  the  same,  without  smng, 
procuring  or  obtaining  hereafter  any  bulls  or 
other  things  at  the  see  of  Rome,  for  any  such 
office  or  dignity  in  any  behalf." 

Here,  as  before,  with  regard  to  the  elec- 
tion, the  words  *'  all  speed  and  celerity  " 
are  introduced  ;  the  consecration  is  to  be 
in  the  ancient  form ;  all  the  same  cere- 
monies are  to  be  used,  but  without  pro- 
curing any  authority  from  Rome.  It  is 
not  a  command  to  the  archbishop  simply 
to  consecrate,  but  to  consecrate  with  "all 
speed  and  celerity,"  so  as  not  by  delay  to 
allow  time  for  impediments  from  Rome  to 
arrive;  and  without  himself  suing  for  or 
procuring  any  authority  whatever  from 
Rome. 

The  statute  then  returns  to  the  elected 
bishop.  •*  Their  election,"  ib  is  enacted, 
that  is,  the  election  of  the  electors,  '*  shaJJ 
stand  good  and  effectual  to  all  intents  ;  "  and, 
after  certification  of  it  to  the  Crown,  the 
person  elected  "  shall  he  reputed  and  iaicen 
hy  the  name  of  lord  elected"  of  the  see. 
These  are  words  on  which  great  reliance 
is  not  unreasonably  placed ;  and  it  would 
be  uncandid  in  me  to  deny  that  I  have  felt 
their  weight ;  but  they  seem  to  me  to  be 
inserted  with  a  twofold  view — first,  to 
meet  one  of  the  great  divisions  into  which 
the  inquiry  at  confirmation  was  by  the 
canons  branched — I  mean  the  proce$9Us 
electionis  ;  so  far  as  the  electors  were  oon- 
cerned  and  their  act  of  election,  there  was 
to  be  no  impeachment  of  their  proceeding ; 
whether  the  party  were  qualified  canoni- 
cally  or  not  tneir  act  was  good,  and  the 
party  became  lord  elect;  and,  secondly 
and  mainly,  this  election  was  to  have  its 
virtue  without  the  aid  of  any  papal 
allowance. 

The  lord  elect  is  then  to  make  his  "  oath 
and  fealty  oniy  to  the  King*s  Majeshf,*' 
p»rohibited  thus  from  any  oath  of  sabjec- 
tion  to  Rome ;  and  the  Crown  shall  sig- 
nify the  election  to  the  archbishop,  re- 
quiring him  to  " oonjlrm ike  said  election" 
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'fhe    words   "speed    and    celerity"   i 
here  omitted ;  and  he  is  required 
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**  to  invest  and  consecrate  the  said  person  so 
elected  to  the  office  and  dignitj  that  be  is  elec- 
ted onto,  and  to  give  and  use  to  him  all  such 
benedictions,  ceremonies,  and  other  things  re- 
quisite for  the  same,  without  any  suing,  procur- 
ing or  obtaining  any  bulls,  letters  or  other  things 
from  the  see  of  Rome  for  the  same  in  any 
behalf." 

Upon  this  section  the  question  turns. 
The  archbishop  is  directed  **  to  confirm  " 
*•  and  to  invest  and  consecrate,**  **  and  to 

five  and  use  all  such  benedictions,*'  &c. 
[o  description  is  g^ven  of  any  one  of  these 
three  things.  If  he  had  asked,  immedi- 
ately after  the  statute  passed,  "How 
invest?  how  consecrate?**  the  answer 
would  be,  "As  you  did  before  the  Act 
passed,  except  where  it  specially  provides 
to  the  contrary."  If  he  had  asked, 
"  What  will  be  the  legal  effects  of  investi- 
ture and  consecration  ?  "  the  only  answer 
would  be,  **  the  same  as  they  were  before.** 
**  What  are  my  functions  in  investing  and 
consecrating  ?  '*  The  same  answer  surely 
must  be  given ;  and,  if  the  same  questions 
were  put  as  to  confirmation,  must  the 
answers  all  be  different?  "You  were  a 
judge  before ;  you  are  a  minister  now.  You 
were  bound  to  inquire  and  examine  before ; 
you  can  do  neither  now.  You  were  bound 
to  reject  one  whom  you  believed  improper 
for  tne  ofiSce  before;  you  cannot  do  so 
now  P  **  If  such  answers  were  given,  might 
not  the  inquirer  ask  on  what  words  in  the 
statute  they  were  founded  P  If  there  were 
no  clear  words,  on  what  strong  impli- 
cation they  rested?  And  would  he  not 
be  entitled  to  demand  the  strongest  im- 
plication before  he  consented  to  anything 
80  seemingly  unconscientious  ?  Or  could 
he  think  any  implicntion  strong  enough  if 
he  found  that  he  was  still  expected  to 
nrooeed  in  this  new  thing,  miscalled  con- 
nrmation,  according  to  the  same  judicial 
form,  and,  still  worse,  with  the  same 
religious  rites  accompanying  and  seeming 
to  sanctify  it,  in  the  house  of  God,  as  he 
had  been  accnstomed  to  before,  when  it 
was  no  form,  but  all,  in  substance,  which 
it  assumed  to  be  ? 

But,  if  the  words  which  close  the  sen- 
tence and  refer  to  Bome  be  only  held  to 
override  the  words  "confirm,**  "invest,** 
and  "  consecrate,**  as  they  not  unnaturally 
would  do,  not  only  this  great  difficulty  is 
avoided,  but  a  meaning  is  given  to  the 
whole  which  is  perfectly  consonant  with 
the  purview  of  the  Act,  and,  in  addition, 
a  great  defect  is  removed  from  its  pro- 
visions; for  then  it  cannot  be  objected 
that  the  Crown  mav  make  any  one  a 
bishop — heretic,  infidel,  or  bad  liver — 
without  reference  to  age,  orders,  or  cano< 
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nioal  qualifications  of  anv  sort.  It  can 
only  do  what  the  electoral  body  could  have 
done  before,  however  constituted,  in  all 
agoj  of  the  Church,  subject  only  to  the 
judicial  inquiry  of  him  on  whom  the 
Chnrch,  not  the  Crown,  be  it  observed, 
had  cast  the  most  responsible  duty  of 
consecration. 

I  think  it  was  felt  in  the  course  of  the 
argument  that,  unless  it  was  possible  to 
separate  the  consideration  of  consecration 
from  that  of  confirmation,  a  very  great 
difficulty  was  cast  upon  the  Crown  law- 
yers. I  own  I  think  that  that  separation 
cannot  be  made.  I  think  that  that  diffi- 
culty cannot  be  removed.  I  would  ask, 
then,  any  person  of  ordinary  sense  and 
conscientious  feeling  to  read  the  order  of 
consecrating  bishops  now,  or  the  order 
of  consecrating  them  in  the  time  of 
Edward  "VI.,  nearer  to  the  period  of  the 
Beformation  of  which  we  are  speaking, 
which  may  be  taken  undoubtedly  not  to 
be  a  whit  more  stringent  or  more  solemn 
than  the  rites  of  the  Boman  Catholic 
Chnrch  in  the  same  respect,  and  let  him 
tell  me  whether  it  is  possible  to  suppose 
that  the  Archbishop  proceeding  in  that 
function  of  consecration  proceeds  merely 
ministerially. 

The  seventh  section  follows,  with  its 
penal  clauses.  It  is  divided  into  three 
parts :  first  the  electors  for  not  proceed- 
ing to  election,  and  signifying  tne  same 
within  twenty  days ;  secondly,  the  arch- 
bishop or  bishop  for  refusing,  and  not 
confirming,  investing,  and  consecrating 
with  all  due  circumstance,  within  twenty 
da^s  after  signification  or  presentation  ; 
thirdly,  these,  or  any  other  person,  for  ad- 
mitting, maintaining,  allowing,  obeying, 
doin^  or  executing  any  censures,  excom- 
mumcations,  interdictions,  inhibitions  or 
any  other  process  or  act,  to  the  let  of  tho 
due  execution  of  the  act,  and  their  aiders, 
counsellors,  and  abettors  ;  incur  the  pen- 
alties of  prcemtbnire. 

In  I  he  two  first  cases,  a  time,  and  a 
short  time,  is  set ;  and  from  the  shortness 
of  the  time  it  is  inferred  that  the  acts  to 
be  done  must  necessarily  have  been  such 
in  their  nature  as  might  commonly  be 
done  within  those  short  periods.  This 
argument,  however,  SMSumes  the  nature 
of  the  non-feasance  which  would  bring  a 
party  within  the  penalties.  If  every, 
even  honest,  delay  which  overran  tho 
twenty  days  were  conclusively  a  breach, 
there  would  be  something  in  it ;  though 
even  then  it  may  well  be  supposed  that, 
even  as  regards  confirmation,  the  only  one 
to  which  the  argument  applies  with  any 
force,  ordinarily  the  process  might  be  ex- 
pected to  close  within  that  period,  and  as 
short  a  period  as  could  reasonably  be  as- 
signed we  should  expect  to  find  allowed 
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'^ 
in  an  Act  all  through  which  the  fear  of 
process  from  Rome  is  most  apparent.  But 
in  troth  the  argument  falls  to  nothing,  if 
in  conflrming  the  archbishop  was  engaged 
in  a  judicial  act ;  for  then  I  have  no 
doubt  that,  if,  while  honestly  engaged  in 
prosecuting  it  without  delay,  he  was  pre- 
vented from  completing  it  within  the  time 
by  the  necessary  lens^th  of  the  inquiry,  he 
would  have  a  perfect  answer  to  an  indict- 
ment. The  twenty  days  may  have  been 
quite  long  enouijh  to  ascertain  whether  ho 
was  wilfully  and  capriciously  refusing  to 
obey  the  statute ;  and  in  that  sense  1  be- 
lieve the  limitation  of  time  to  have  been 
enacted. 

I  have  now  very  imperfectly,  and  very 
hastily,  though  on  that  account  at  the 
greater  length,  I  fear,  examined  this 
statute.  In  the  course  of  the  argument 
the  phiase  **  Magna  Charta  of  Tyranny  " 
was  used  with  reference  to  it,  with  a  per- 
sonal allusion,  of  course,  perfectly  under- 
stood. According  to  my  view,  this  term 
appears  to  me  exaggerated.  The  statute 
in  that  view  is  indeed  excessive  in  the 
measure  of  its  punishment ;  but  that  ex- 
cess may  well  be  excused  with  reference 
to  the  usual  standards  of  punishment  in 
the  ago  in  which  it  passed,  and  by  con- 
sidering that  it  did  but  adopt  a  mode  of 
punishment  which  it  found  in  the  statute 
book,  appropriated,  as  it  were,  to  ollences 
of  a  similar  kind,  those,  namely,  of  im- 
proper communications  with  the  See  of 
Kome.  It  is  to  be  remembered  that,  so 
late  as  in  the  last  century  only,  the  same 
punishment,  with  no  such  excuse,  and 
only  under  the  mad  excitement  of  the  mo- 
ment, was  awarded  for  fraud.s  committed 
against  the  South  Sea  Bubble  Act. (a) 
But,  if  the  statute  be  rightly  construed 
by  the  Crown  lawyers,  then  the  phrase  is, 
in  my  opinion,  a  perfectly  just,  a  strictly 
measurea  one,  not  because  it  casts  off 
the  vexatious  interference  of  Rome  with  a 
somewhat  rough  hand,  or  asserts  the  pre- 
rogative of  the  Crown  in  the  nomination 
of  bishops  with  over  urgent  severity,  but 
because  it  bids  freemen  and  Chnstians 
still  to  wear  the  garb  of  freemen,  and  use 
the  most  solemn  ordinances  of  their  re- 
ligion, yet  bear  an  intolerable  yoke  on 
their  consciences,  and  profane  those  ordi- 
nances by  the  most  bare-faced  mockery ; 
because  it  commands  the  highest  oflBcers 
in  our  Holy  Church  to  assume  the  form 
and  countenance  of  judges,  to  hold  the 
semblanc  e  of  an  open  court,  to  invite  op- 
posers,  and  swear  wit u esses  on  the  gos- 
pels, to  pronounce  a  solemn  sentence  in 
the  name  of  the  Saviour,  and  yet  tells 
them  that  all  this  is  but  shadow  and  sham. 


(rt)  By  6  Geo.  1.  c.  18.  b.  19. 


that  they  are  but  ministers  and  servants, 
with  no  more  discretion,  as  to  the  acts 
they  perform,  than  the  merest  slave  of  the 
mostabs)lute  master;  because,  worst  of 
all,  if  worse  can  be,  it  compels  them  to 
summon  their  comprovincial  bishops  to 
aid  them  in  consecrating,  no  matter 
whom,  bad  liver,  heretic,  Jew,  or  Turk, 
in  violation  of  their  own  most  solemn 
vows,  against,  it  may  be,  their  own  deep 
convictions  and  most  ascertained  know- 
ledge ;  it  bids  them  in  prayer  and  solemn 
hymn  to  invoke  the  presence  of  the  Holy 
Spirit  to  this  monstrous  profanation  ;  in 
the  most  awful  language,  to  confer  that 
immeasurable  gift  on  the  mocking  infidel, 
it  may  be,  before  them,  and  to  minister  to 
him  that  rite  from  which  on  the  morrow 
they  would  be  bound  in  strictness  to  ex- 
clude him.  And  all  this  it  bids  them  do, 
as  it  is  said,  without  possibility  of  defence, 
with  no  plea  that  could  be  sustained  in  a 
court  of  justice  in  case  of  disobedience  ; 
and  then  strips  them  of  the  Queen's  pro- 
tection, forfeits  their  lands  and  tenements, 
goods  and  chattels,  casts  their  bodies  into 
prison  for  life,  or  during  the  pleasure  of 
the  Crown.  As  no  infidel  could  contrive 
a  more  blasphemous  mockery  of  religion 
than  such  a  consecration  would  be,  so  it 
would  puzzle  a  tyrant  to  invent  a  more 
cruel  and  disproportionate  punishment. 
It  is  mv  consolation,  and  a  great  one  it  is, 
that  I  do  not  and  cannot  so  interpret  the 
statute,  I  do  not  believe,  nor  shall  I,  un- 
til I  am  told  so  by  the  highest  judLicial 
authority  in  the  land,  that  we  have  such  a 
law  under  which  we  live.  I  do  not  be- 
lieve that  in  any  age,  or  under  any  mon- 
arch. Lords  and  Commons  of  England 
would  be  found  to  pass  a  law  with^such 
enactments  as  these,  under  which  such 
things  could  ever  be  possible.  I  cannot 
think  that  for  so  many  centuries,  holy  men 
should  have  been  found,  in  unbroken 
series,  content  to  lay  on  their  consciences 
so  heavy  burdens.  I  will  not  admit  that 
Henry  VIII.  would  have  given  the  royal 
assent  to  such  a  law,  so  understood. 
Tyrant  though  he  was,  strongly  under  the 
influence  of  passion,  and  ardently  fond  of 
power,  so  blind  and  inconsistent  is  man, 
he  certainly  thought  himself  a  churchman 
in  the  highest  sense  of  the  word;  he 
gloried  personally  in  the  title  of  **  De* 
fender  of  the  Faith  "  ;  and  it  was  only  two 
years  before  the  statute  in  question  was 
passed,  that  he  gave  his  royal  assent  to 
another  in  which  he  asserted  that  he 

**  and  all  his  nataral  subjects,  as  well  spiritual 
as  temporal,  been  as  obedient,  devout,  catholic 
and  humble  children  of  God,  and  Holy  Church, 
as  any  penple  be  within  any  realm  chris- 
tened." (a) 

(a)  23  Hen.  8.C.  20.  s.  1. 
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Bnt  it  was  said  that  the  constmotion  of 
the  statute  which  I  deprecate  in  such 
strong  lanraage  (langnage  I  meant  not  to 
be  Btronff,  bnt  the  simple  statement  of  the 
ideas  which  it  conveys  makes  it  seem 
strong)  only  brings  abont  in  substance  tne 
same  state  of  things  as  by  law  now  exists 
in  the  realm  of  Ireland  and  in  onr  colonial 
Charoh.  As  regards  the  latter,  the  argu- 
ment is  wholly  unfounded ;  the  sees  have 
been  created  in  the  colonies,  and  the 
bishops  appointed,  not  under  any  acts  of 
the  legislature,  but  by  the  exercise  of  the 
royal  prerogative  alone ;  and  the  Metro* 
politan  is  under  no  statutory  compulsion 
whatever  as  to  the  consecration ;  it  can- 
not be  pretended  that  he  may  not  exercise 
an  entire,  though  of  course  responsible, 
disoretion  as  to  the  performance  of  that 
rite  in  any  given  case.  And,  as  to  Ire- 
land, the  argument,  to  have  any  weight, 
must  assume  the  Crown  lawyers*  construc- 
tion of  the  statute.  If  consecration  be  not 
a  ministerial  act  under  the  statute  of 
Elizaheth,  but  the  Metro^litan  is  at 
liberty  to  act  aocordinff  to  his  conscience, 
and  will  incur  no  penalties  if  he  only  re- 
fuses to  consecrate  where  the  canonical 
unfitness  of  the  appointed  makes  it  right 
and  proper  that  he  should  decline,  then 
the  legal  condition  of  the  Irish  branch  of 
the  Church  is  not  in  any  way  to  be  pressed 
as  an  argument  against  the  rule ;  while  it 
is  obvious,  on  the  other  hand,  that  the  re- 
vival in  the  same  year  of  the  statute  of 
Hmry  which  gave  both  ocmge  d'ildre  and 
confirmation,  and  the  non-revival  of  the 
statute  of  Edward  which  had  taken  them 
away,  furnish  some  argument,  for  I  do  not 
rely  on  it  strongly,  for  my  interpretation. 

Upon  what  remains  I  shall  say  but  a 
very  few  words,  though  it  is  a  part  of  the 
argument  very  important,  and  as  I  think 
equally  strong ;  I  mean  the  form  of  pro- 
ceeding in  confirmation.  Jjooking  at  the 
traces  which  may  be  found  in  the  books 
cited,  it  seems  to  me  clear  that  we  have 
now  effectually  the  same  form  as  obtained 
before  the  Reformation ;  and,  if  so,  the 
form  probably  which  obtained  from  very 
early  ages.  Bot  the  dilemma  is  this: 
either  the  form  is  thus  ancient,  or  it  ob- 
tained almost  immediately  after  the 
Beformation.  If  the  former,  what  weight 
does  it  not  add  to  the  whole  evidence  of 
facts  down  to  that  event?  If  the  latter, 
will  any  one  assign  a  plausible  reason  for 
the  inventing  a  procedure  so  solemn,  so 
iudicial  in  all  appearance,  so  full  of  re- 
ligious ceremonv,  if  the  process  itself  were 
but  a  shadow?  Will  any  instance  be 
produced  in  history  of  great  and  grave 
ranctionaries,  such  as  archbishops  and 
bishops,  Betting  about  to  contrive,  or 
allowing  to  proceed,  or  takinff  part  in  en- 
acting, such  a  ridiculous  and  at  the  same 


I  time  profane  mockery  P  I  believe  a  par- 
allel could  not  be  produced. 
1  It  was  urged  in  the  oourse  of  the  argu- 
I  ment  that  confirmation  might  be  a 
substance,  but  the  form  was  immatetlal ; 
that  it  was  merely  the  mode  by  which  the 
I  archbishop  was  to  satisfy  his  own  con- 
science of  the  fitness  of  the  candidate ;  a 
mode,  by  the  way,  of  putting  the  argu- 
I  ment  somewhat  destructive  of  other 
parts  of  it  in  regard  to  consecration. 
I  Originally,  the  confirmation  may  have 
t  been  uncertain  as  to  form  ;  but  it  seems 
I  early  to  have  grown  into  a  certain  estab- 
lished course  of  procedure ;  and  analogies 
will  supply  themBelves  immediately  to 
the  minds  of  lawyers,  drawn  from  what 
has  happened  in  regard  to  many  of  our 
own  legal  proceedings.  Those  forms, 
when  established  by  usage,  become  bind- 
ing ;  and  the  archbishop,  even  if  it  be  a 
mode  only  of  informing  his  own  con- 
science, must  inform  it  now  in  the  mode 
Crescribed.  For  he,  be  it  always  remem- 
ered,  is  not  the  only  perdon  concerned. 
The  bishop  elect,  though  not  originally 
interested  in  the  matter,  and  not  supposed 
in  the  first  place  to  have  any  personal 
desire  to  fill  the  great  office  to  which  he 
is  called,  as  soon  as  he  is  elected,  by  the 
agreement  of  all  parties  (indeed  his  in- 
terest was  much  pressed  in  the  ar^ment), 
comes  to  have  a  direct  and  certain  interest : 
he  has  not  only  a  substantial  and  real  inter- 
est, but  he  clearly  has  an  interest  of  which 
the  canon  law  took  notice ;  because,  unless 
he  had  been  a  partv  to  the  proceeding  be- 
low, he  could  not  have  become,  as  he  ap- 
pears to  have  been  in  rf)peated  instances, 
the  party  appellant  at  the  Court  of  Bome. 
The  Churcn  had  yet  more  urgent  rights ; 
and  justice  requires  that  such  a  proceeding 
as  this,  whether  in  fairness  to  the  bishop 
elect  or  in  fairness  to  the  church  oon- 
cerned,  should  be  open  and  governed  by 
certain  definite  forms;  for  all  lawyers 
must  admit  that  it  is  by  forms  in  a  court 
of  law  that  rights  are  substantially  pro- 
tected. If,  therefore,  this  was  in  the  first 
instance  a  proceeding  that  might  have 
assumed  any  form,  or  at  first  was  governed 
by  no  form  at  all,  vet  if  for  at  least  three 
hundred  years  it  has  taken  a  particular 
shape,  that  shape  judicial,  that  proceeding 
carried  on  in  open  court,  and  parties 
summoned  to  make  their  appearance  in 
that  place,  then,  according  to  that  pro- 
ceeding, by  that  form,  and  in  that  open 
court,  I  conceive  the  archbishop  is  botmd 
now  to  proceed. 

It  was  urged  again  that  there  was  a 
total  want  of  instances,  since  the  Refor- 
mation, of  the  rejection  of  any  bishop 
elect ;  and  I  would  rather  make  that  ad- 
mission in  the  fullest  terms,  than  stand 
upon  any  of  the  caees  about  which  contest  • 

Q  2 
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was  made  m  the  conrse  of  the  argnment. 
It  does  not  appear  to  me  that  any  one  of 
them  was  made  ont  in  so  satisfactory  a 
manner  as  to  entitle  the  (^Jourt  to  found 
its  judgment  upon  it.  But  what  is  the 
weight  of  the  observation,  after  all?  That 
it  introduces  some  difficulty  into  the  case, 
that  it  gives  those  who  oppose  this  rule 
some  gronnd  to  stand  upon,  I  admit  most 
freely  ;  and  it  is  an  admission  that  I  can 
make  with  perfect  safety ;  for  I  am  not 
contending  that  this  case  is  altogether 
fn^e  from  difficulties.  After  all,  however, 
set  against  that  the  mere  existence  of  this 
form  during  the  whole  of  that  time,  and 
consider  the  circumstances  which  may 
very  rnasonably  be  taken  into  the  account 
to  explain  why  there  may  have  been  no 
substantial  appeal  made,  it  seems  to  me 
that  that  argument  is  not  entitled  to  very 
much  weight. 

For  all  these  reasons,  thus  imperfectly 
expressed,  not  intending  to  pass  over 
entirely  any  of  the  difficulties  presented, 
and  yet  feeling  that  I  have  been  compelled 
to  do  but  little  justice  to  some  parts  of 
this  great  case,  it  seems  to  me  upon  the 
whole  that  this  rule  ought  to  be  matle 
absolute. 

Patteson,  J. :  I  do  not  propose  to  enter 
into  a  full  examination  of  the  various  pas- 
sages which  were  cited  from  the  works  of 
writers  on  the  canon  law,  as  well  English 
as  foreign,  from  the  canons  of  general 
oouncils  held  at  different  times  in  the 
Christian  church,  and  from  various 
authors,  touching  the  subject  of  confir- 
mation of  bishops,  which  were  very 
properly  brought  befo^'e  the  Court  in  the 
course  of  the  art^ument.  They  a[)pear  to  me 
to  have  established  satisfactorily  that  in  all 
Christian  countries,  in  England  as  well  as 
others,  wherever  a  bishop  was  elected, 
from  the  earliest  times  until  the  passing 
of  25  Hen.  8.  c.  20.,  whether  by  the 
people  by  the  clergy  and  people,  by  the 
clergy  as  a  body  without  the  laity,  or  by 
chapters  or  convents,  that  election  re- 
quired to  be  afterwards  confirmed  in  order 
to  perfect  it ;  that  such  confirmation  was 
the  act  of  some  spiritqal  superior,  and 
was  a  judicial  and  not  a  miniKterial  act 
one  which  involved  an  inquiry  into  the 
regularity  and  sufficiency  of  the  election, 
and  into  the  qii/iHfications  as  well  as  the 
identity  of  the  person  elected,  and  coming 
after  and  by  way  of  re  view  of  the  election, 
cannot  properly  be  said  to  have  been  a 
part  of  the  election  itself. 

Such  confirmation  was  obviously  most 
requisite  in  the  case  of  a  popular  election  ; 
but  it  was  also  vory  important  wh«n  the 
election  was  confined  to  a  smaller  body. 
Wihout  the  control  afforded  by  it,  great 
danger  would  have  been  incurred  of  the 
introduction  of  very  unfit  persons  into  the 


sacred  office  of  bishop,  the  mischief  of 
which  is  obvious.  All  Christian  people 
were  interested  in  various  degrees  in  pre- 
venting such  mischief;  and  therefore, 
when  the  act  of  confirmation  was  to  be 
performed,  all  persons  were  cited  gener- 
ally, as  well  as  those  who  had  any  particu- 
lar interest  specially,  to  come  forward 
and  state  their  objections,  if  they  had 
any,  to  the  election.  Such  citation  ap- 
pears to  have  been  used  in  this  country 
at  an  early  period,  though  the  precise 
date  does  not  appear,  and  to  have  been  in 
use  and  well  known  before  the  time  of  the 
passing  of  25  Hen.  8.  o.  20.,  and  to  have 
continued  to  be  used  up  to  the  present 
time.  Whether  it  was  introduced  into 
this  country  from  the  canon  law,  or  how 
fur  the  canon  law  as  to  confirmation  was 
adopted  in  this  country,  whether  alto- 
gether or  in  part,  I  do  not  think  it  neces- 
sary to  inquire.  It  is  sufficient  for  the 
purpose  of  arriving  at  a  true  construction 
of  25  Hen,  8.  c.  20.,  upon  which  this 
case  depends,  that,  before  and  up  to  the 
time  of  the  passing  of  that  Act,  the  elec- 
tion of  a  bishop  in  this  country  required 
to  be  confirmed  by  a  spiritual  superior, 
whether  the  Pope  or  the  Metropolitan, 
who,  anciently  at  all  events,  had  the 
right ;  that  it  was  a  judicial  act,  and  all 
persons  were  cited  to  come  forward, 
which  citation  had  been  long  in  use. 

Several  instances  of  the  Archbifehop  of 
Canterhui-y  having  refused  to  confirm 
elections  of  bishops  in  this  country,  and 
rejected  the  persons  elected,  were  cited 
from  Wharton* 8  Anglia  Sacra;  in  which 
instances  the  objections  were,  not  merely 
to  identity,  but  to  qualification,  and 
the  elections  were  annulled  by  the  au- 
thority  of  the  Metroj)olitan.  They  were 
all  prior  to  25  Hen,  8.  c.  20. :  and  the 
elections  at  those  times  were  real  and 
free  elections  under  2k  conge  (2 V/tre  granted 
by  the  Crown,  which,  however,  did  not 
state  who  was  to  be  elected,  and  was  a 
matter  of  strict  right  according  to  the 
statutes  of  this  realm,  having  been  re- 
served only  as  an  acknowledgment  of  the 
foundation  and  patronage  of  the  Crown 
when  the  freedom  of  election  was  con- 
ceded to  the  chapters.  The  Crown,  it  is 
said,  used  to  recommend  some  person  to 
ba  elected,  and  infiuence  the  elections; 
but  there  was  no  power  in  the  Crown  to 
compel  the  election  of  any  particular  per. 
son,  nor  any  legislative  enactment  re- 
straining the  freedom  of  elections.  There- 
fore, tlie  annulling  of  any  such  election 
by  the  Archbishop  or  the  Pope,  when  the 
act  of  confirmation  came  to  be  performed, 
could  not  in  any  way  trench  upon  the 
prerogative  of  the  Crown. 

The  authorities  from  the  Yea^  Boohs, 
cited  by  the  Judges  in  the  case  of  Uwms 
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V.  A$fiuithe,(a)  show  that  confirmation 
was  an  essential  and  necessary  act;  so 
mnch  so  that  a  bishop  elect  was  not  so 
completely  in  his  office  before  confir- 
mation as  to  occasion  an  aToidance  of  any 
preferment  that  he  had  before ;  and  the 
reason  given  is,  because  confirmation 
might  be  refused,  and  so  the  election 
vacated;  and  it  is  remarkable  that  the 
Judges  in  that  case,  though  they  cited  no 
authorities  subsequent  to  Htat.  25  Hen,  8. 
o.  20.  for  the  position,  manifestly  con- 
sidered the  prior  authorities  as  applicable 
in  this  respect  since  that  statute. 

Taking  it,  then,  to  be  established  by  the 
authorities  cited  in  the  course  of  the 
argument,  as  I  think  it  must  be,  that  at 
the  time  of  the  passing  of  25  Hen.  8. 
0.  20.  confirmation  was  a  judicial  act,  I 
come  to  consider  the  provisions  of  that 
act.  But,  first,  I  would  advert  to  the 
Statute  of  provisory,  6  stat.  25  Edw,  3 
ss.  2,  3,  which,  reciting  the  mischiefs 
arising  from  the  Bishop  of  Borne  reserving 
to  his  collation  generally  and  especially 
as  well  archbishoprics,  bishoprics,  al> 
beys  and  priories,  as  all  other  dignities, 
enacts: 

"That  the  free  elections  of  archbishops, 
bishops,  and  all  other  difipnities  and  benefices 
elective  in  England,  shall  hold  from  hence- 
forth in  the  manner  as  they  were  granted  by  the 
Kiog*8  progenitors,  and  the  ancestors  of  other 
lords,  founders  of  the  said  dignities  and  other 
benefices.'* 

And  then  it  goes  on  to  say : 

"And  in  case  that  reservation,  collation,  or 
provision  be  made  by  the  court  of  Rome,  of  any 
archbishopric,  bishopric,  dignity,  or  other 
benefice,  m  disturbance  of  the  free  elections, 
collations,  or  presentations  aforenamed,  that  at 
the  same  time  of  the  voidancc,  that  such  reser- 
vations, c(*llations,  and  proviitions  ought  to  take 
effect,  our  lord  the  King  and  his  heirs  shall  have 
and  enioy  for  the  same  time  the  collations  to 
the  archbishoprics  and  other  dignities  elective, 
which  be  of  bis  advowry,  such  as  his  progeni- 
tors had  before  that  free  election  was  granted, 
since  that  the  election  was  first  granted  by  the 
King's  progenitors  upon  a  certain  form  and  con- 
dition, as  to  demand  licence  of  the  King  to 
choose,  and  after  the  election  to  have  his  royal 
assent,  and  not  in  other  manner;  which  con- 
ditions not  kept,  the  thing  ought  by  reason  to 
resort  to  his  first  nature.'* 

The  eff'ect  of  which  seems  to  be,  in  case  of 
such  reservations  by  the  Court  of  Borne, 
to  1  evest  in  the  Crown  the  rieht  of  col- 
lation, in  the  same  n:anner  as  before  free 
elections  were  granted ;  but  in  the  case 
only  of  such  interference  by  the  Court  of 
Bome,  establishing  in  all  other  cases  free 
elections. 

(a)  Palmer,  457;  S.  C.  1  (W.)  Jones,  158; 
Latch,  81,  28S ;  Key,  93 ;  2  KoU.  B.  450  (as 
Vouffham  V.  Ascu^y, 


I  would  also  advert  to  23  Hen,  8.  c.  2. 
8.  2,  which  enacts  : 

**  That  if  any  person  hereafter  named  and  pre- 
sented to  the  Court  of  Bome  by  the  King,  or 
any  of  his  heirs  or  successors,  to  be  bishop  of 
any  see  or  diocese  within  this  realm  hereafter" 
(which  I  apprehend  to  mean  presented,  or 
named  after  fn^  election),  "  shall  be  letted,  de- 
ferred, or  delayed  at  the  court  of  Home  from 
any  such  bishopric,  whereunio  he  shall  be  so 
represented,  by  means  of  restraint  of  bulls  apos- 
tolic, and  other  things  requisite  to  the  same ; 
or  shall  be  denied  at  the  court  of  Rome,  upon 
convenient  suit  made,  any  manner  bulls  requisite 
for  any  of  the  causes  aforesaid,  any  such  person 
or  persons  so  presented,  may  be,  and  shall  be 
consecrated  here  in  England  by  the  archbishop, 
in  whose  province  the  said  bishopric  shall  be, 
so  alway  that  the  same  person  shall  be  named 
and  presented  by  the  King  for  the  time  being  to 
the  same  archbishop.*' 

Nothing  is  said  in  this  statute  as  to  the 
precise  manner  and  form  of  carrying  it 
into  eflect,  with  respect  to  bishops. 

Then  follows  the  statute  in  question, 
25  Hen.  8.  c.  20.  Now,  that  statute  recites 
23  Hen,  8.  c.  20. ;  and  in  the  preamble 
of  the  third  section  it  states  the  fact, 

'*  forasmuch  as  in  the  said  act  it  is  not  plainly  and 
certainly  expressed  in  what  manner  and  fashion 
archbishops  and  bishops  shall  be  elected,  pre- 
sented, invested  and  consecrated  within  this 
realm,  and  in  all  other  the  King's  dominions.** 

Then  that  section  enacts,  that  no  recourse 
shall  be  had  to  the  see  of  Bome ;  and  the 
fourth  section  enacts  the  manner  of  eleci- 
ing  a  bishop  in  this  country,  and  pro- 
ceeds to  state  that  the  King  may  grant 
to  the  dean  and  chapter  of  the  cathe- 
drals 

"  a  licence  under  the  Great  Seal,  as  of  old  time 
hath  been  accustomed,  to  proceed  to  election  of 
an  archbishop  or  bishop  of  the  see  so  being  void, 
with  a  letter  missive,  containing  the  name  of  (he 
person  which  ihey  shall  elect  and  choose  :  by 
virtue  of  which  licence  the  said  dean  and  chap- 
ter,** **  to  whom  any  such  licence  and  letters 
miiisive  shall  be  directed,  shall  with  all  speed 
and  celerity  in  due  form  elect  and  choose  the 
same  person  named  in  the  said  letters  missive, 
to  the  dignity  and  office  of  the  archbishopric 
or  bishopric  so  being  void,  and  none  other. 
And  if  they  do  defer  or  delay,'* 
then  it  provides  that  the  Crown  may  ap- 
point by  lettet*s  patent. 

Here  is  an  entirely  new  matter,  as  I 
apprehend,  introduced  into  the  proceeding 
of  election,  namely,  the  letter  missive 
from  the  Crown ;  because,  though  before 
that  time  the  letter  missive  went  by  way 
of  recommendation,  it  is  quite  clear  to  my 
mind  thut  that  letter  missive  need  not  be 
obeyed,  and  that  it  was  a  mere  request { 
that  there  was  no  legislative  enactment 
by  which  the  chapter  would  be  compelled 
to  obey  and  aot  upon  ic.    It  is  here  intro- 
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daced;  and  the  enactment  is,  that  the 
electors  shall  elect  the  person  named 
therein,  and  no  other.  No  words  are 
added,  as  in  other  parts  of  the  statute, 

•'  without  suing  or  obtaiuing  any  bulls,  letters, 
or  other  things  from  the  see  of  liome  ;  " 
but  it  is  simply,  and  directly,  and  abso- 
lutely, that  tney  shall  elect  the   person 
named,  and  no  other. 

I  cannot  doubt  that  the  eflect  is  to 
destroy  the  freedom  of  elections  alto- 
gether ;  to  render  the  elections  as  they 
are  characterized  in  the  repealed  statute 

1  Edw.  6.  c.  2., (a)  and  in  the  Irish  statute 

2  Eliz.  c.  4. : 

"  in  very  deed  no  elections  but  only  by  a  writ 
of  congi  disliei'  have  colours  shadows  or  pre- 
tences of  elections,  serving  nevertheless  to  no 
purpose." 

But  I  do  not  agree  to  the  other  part  of 
the  character  given  ; 

"seeming  also  derogatory  and  prejudicial  to 
the  King's  prerogative  Royal,  to  whom  only 
appertaineth  the  collation  and  gift  of  all  arch- 
bishoprics and  bishoprics  and  suffragan  bishops 
within  His  Highnesses  said  realm." 

For  it  is  plain  that,  before  and  up  to  the 
time  of  the  passing  of  25  Hen.  8.  c.  20. 
the  collation  and  gift  of  archbishoprics 
and  bishoprics  did  not  appertain  to  the 
Crown,  but  they  were  filled  up  by  free 
election,  by  the  laws  of  the  realm,  till  that 
very  statute  25  Ben.  8.  c.  20.  otherwise 
provided. 

The  next  steps  after  the  election  are 
enacted  in  the  nfth  section : 

"  And  if  the  said  dean  and  chapter,  or  prior 
and  convent,  after  such  licence  and  letters  mis- 
sive to  them  directed,  within  the  said  twelve 
days  do  elect  and  choose  the  said  person  men- 
tioned in  the  said  letters  missive,  according  to 
the  request  of  the  king's  highness,  his  heirs  or 
successors,  thereof  to  be  made  by  the  said 
letters  missive  in  that  behalf,  then  their  elec- 
tion shall  stand  good  and  effectual  to  all 
intents;  and  that  the  person  so  elected,  after 
certification  made,"  *♦  shall  be  reputed  and 
taken  by  the  name  of  lord  elected  of  the  said 
dignity;"  "and  then  making  such  oath  and 
fealty  only  to  the  King's  Maiesty,  his  heirs  and 
successors,  as  shall  be  appomted  for  the  same, 
the  King's  highness,  by  his  letters  patent  under 
his  Great  Seal,  shall  signify  the  said  election  if 
it  be  to  the  dignity  of  a  bishop,  to  the  arch- 
bishop and  metropolitan  of  the  province  where 
the  see  of  the  said  bishopric  was  void,"  "  re- 
quiring and  commanding  such  archbishop,  to 
whom  any  such  signification  shall  be  made,  to 
confirm  the  said  election,  and  to  invest  and  con- 
secrate the  said  person  so  elected  to  the  office 
and  dignity  that  he  is  elected  unto,  and  to  give 
and  use  to  him  all  such  benedictions,  cere- 
monies, and  other  things  requisite  for  the  same." 


(a)  See  above,  p.  42S. 


Then  are  added  these  words : 

"  without  any  suing,  procuring  or  obtaining  any 
bulls,  letters  or  other  things  from  the  see  of 
Rome  for  the  same  in  any  behalf." 

The  archbishop  is  thus  required  to  con- 
firm, invest,  and  consecrate  the  bishop 
elect,  without  suing  any  bulls,  letters  or 
other  things  from  the  see  of  Borne.  But 
he  is  not  required  in  express  terms  to  con- 
firm and  consecrate  without  any  inquiry 
or  any  known  and  accustomed  forms  of 
proceeding.  The  statute  is  silent  ae  to 
the  course  and  form  of  confirmation  and 
consecration. 

If  the  statute  had  provided  that  the 
election  should  be  by  cong^  d*elwe,  "  as  of 
old  time  hath  been  accustomed,''  and  had 
not  introduced  the  new  matter  of  the 
letter  missive,  I  apprehend  that  no  doubt 
could  have  been  entercained  but  that  the 
election  would  have  been  free,  and  the 
confirmation  and  consecration  must  have 
been  also,  ''as  of  old  time  hath  been 
accustomed,'*  and  that  the  confirmation 
would  have  clearly  been  a  judicial  act ;  so 

!  that  it  will  be  roost  important  to  consider 
what  is  the  effect  of  the  provisions  re- 

I  specting  the  letter  missive,  not  only  on 
the  election,  but  on  the  confirmation. 
Those  provisions  convert  the  election  into 
a  virtual  appointment  by  the  Crown  ;  pre- 
serving, however,  the  form  of  election, 
and  making  it  a  more  form.  Do  they, 
therefore,  make  the  oonfurmation  also  a 
mere  formP  It  is  contended  that  they 
do,  not  by  reason  of  the  words  actually 
used  respecting  confirmation,  but  because 
of  the  words 

**  then  their  election  shall  stand  good  and  effec- 
tual to  all  intents  "  : 

and  so  the  refusal  of  confirmation  cannot 
aff*oct  or  annul  the  election  in  any  way,  I 
am  not  sure  that  such  is  the  effect  of  those 
words ;  they  may  mean  only  that  the  elec- 
tion thall  stand  good  and  effectual  to  all 
intents  as  an  election,  just  as  it  would 
when  the  election  was  free;  subject, 
nevertheless,  to  the  same  consequences  of 
not  being  confirmed.  But,  if  the  words 
mean  more,  and  the  election  is  to  stand 
good  and  effectual  although  notconfirmed, 
still  the  statute  has  made  no  provision  for 
the  case  of  a  refusal  by  the  archbishop  to 
confirm,  by  authorizing  the  Crown  to 
direct  other  bishops  to  confirm,  or  in  any 
manner  whatever  to  perfect  the  election, 
and  carry  it  on  to  confirmation  and  con- 
secration; and  has  therefore,  in  some 
sense,  left  it  in  the  power  of  the  arch- 
bishop  to  render  the  election  inoperative, 
though  perhaps  at  Ihe  risk  of  his  incur- 
ring the  penalties  of  jpfwnHmire.  It  is 
surely  a  much  more  reasonable  construe- 
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consecration,  indeed,  no  previous  form  of 
inquiry  is  stated  to  have  been  used,  like 
that  in  case  of  confirmation;  nor  am  I 
prepared  to  say  any  was  necessary.  The 
archbishop,  where  he  had  confirmed,  would 
have  abeady  inquired ;  and,  where  after 
this  statute  (which  would  rarely  happen, 
indeed  no  instance  has  been  cited  in 
which  it  has  ever  happened)  the  Crown 


tion  of  these  words  of  the  statute,  taken 
by  themselves,  to  hold  that  the  Legislature 
intended  the  ultimate  perfection  and  con- 
summation of  the  election  to  depend  on 
the  confirmation,  though,  as  an  election, 
it  is  made  good  and  effectual  to  all  in- 
tents ;  especially  since,  on  refusal  of  the 
dean  and  chapter  to  elect,  it  is  provided 
that  the  Grown  shall  nominate  ano  present 
b^  letters  patent,  to  be  made  to  the  arch- 
bishop; and  that  in  that  case  the  arch- 
bishop shall,  with  all  speed  and  celerity, 
invest  and  consecrate  the  person  nominated 
and  presented  by  the  King.  No  mention 
is  made  in  such  case  of  confirmation.  The 
Legislature  seems  to  have  considered  that 
confirmation  was  unnecessary  where  there 
had  been  no  election,  but  the  Grown  had 
nominated  and  presented  bv  letters  patent 
And  this  is  not  an  oversight,  as  I  appre- 
hend ;  for  in  the  Irish  statute  2  Eliz,  c.  4., 
which  abolishes  election,  even  in  form, 
altogether,  and  makes  the  appointment 
always  by  letters  patent,  no  mention  of 
confirmation  is  made  from  the  beginning  i 
to  the  end  of  the  statute. 

Hence,  however,  arises  another  argu- 
ment; and  it  is  contended  that,  as  the 
Legislature  treats  confirmation  as  un- 
necessary where  the  Crown  appoints  the 
bishop  directly  and  avowedly,  namely,  by 
letters  patent,  it  never  can  have  intended 
that  confirmation  should  be  necessary  as  a 
iudicial  act  where  the  Grown  appoints  the 
bishop  indirectly  and  circuitously  through 
the  medium  of  a  pretended  election  by  the 
dean  and  chapter ;  therefore  that  the  con- 
firmation mentioned  in  the  statute  must 
be  taken  to  be  a  ministerial  act,  and  a 
mere  form  ;  that  the  form  of  confirmation 
was  preserved  because  the  form  of  election 
was ;  but  neither  was  intended  to  be  real 
or  more  than  shadow. 

It  is  difficult  to  see  why  confirmation 
should  be  necessary  when  the  Grown 
appoints  indirectly  if  it  was  not  considered 
so  when  the  Grown  appoints  directly,  and  if 
it  was  right  to  omit  it  in  the  one  case,  why 
it  was  not  right  in  the  other.  It  is  vain  to 
conjecture  the  reasons  which  actuated  the  i 
Legislature  at  that  time  ;  and  1  do  not  pre- 
tend to  reconcile  or  to  account  for  all  the 
provisions  of  this  statute.  Looking  at  the 
words  used,  I  see  nothing  which  imports 
that  the  confirmation  and  consecration 
were  to  be  mere  ministerial  forms  and 
shadows ;  they  are  both  required  in 
one  and  the  same  sentence,  and  in  the 
same  language.  I  cannot  bring  myself 
to  believe  that  the  Legislature  of  this 
country  could  ever  intend  that  the  solemn 
act  of  consecration  should  be  a  mere  form 
and  shadow  ;  and,  if  not,  neither  can  con- 
firmation be  so ;  for  one  and  the  same  in- 
terpretation must  be  put  on  the  language 
which  is  applied  equally  to  both.    Ab  to 


appointed  bv  letters  patent,  he  would  in 
general  be  able  to  inform  himself,  without 
any  public  inquiry,  as  to  the  qualifica- 
tions of  the  person  nominated  and  pre- 
sented by  the  Crown  ;  and,  if  any  lawful 
impediment  to  the  consecration  came  to 
his  knowledge,  I  cannot  believe  that  the 
Legislature  intended  to  force  him,  know- 
ingly and  without  regard  to  such  impedi- 
ment, to  perform  the  solemn  act  of  conse- 
cration. 

The  statute,  as  I  have  already  observed, 
directs  letters  patent  from  the  Crown,  re- 
quiring the  archbishop  to  confirm  the 
election,  and  consecrate  the  person  elected, 
without  suing  or  obtaining  any  bulls, 
letters  or  other  things  from  Rome.  The 
confirmation  and  consecration  contem- 
plated by  the  Legislature  seem,  therefore, 
to  be  such  (those  words  being  added, 
*•  without  any  suing,  procuring  or  obtain- 
ing any  bulls  ")  as  would  formerly  have 
required  to  be  sanctioned  by  bulls  from 
Rome,  and  as  would  be  directed  by  such 
bulls ;  and  can  it  be  doubtod  that  the  bull 
for  confirmation  would  have  directed  a 
judicial  act  P 

I  am  compelled,  in  construing  this  act, 
either  to  suppose,  without  any  express 
words  to  warrant  that  supposition,  that 
the  Legislature  meant  to  carry  the  form 
and  shadow,  which  by  express  enactment 
was  introduced  into  elections,   also  into 
confirmation,  or  that  it  meant  to  require 
confirmation  as  a  judicial  act,  such  as  it 
was  before  the  statute,  where  there  was  a 
form  of  election,  where  the  appointment 
by  the  Grown  was  through  the  medium  of 
that  form,  although  it  did  not  require  it 
where  the  appointment  by  the  Crown  was 
direct.    I  cannot  feel  myself  warranted  in 
attributing  to  the  Legislature  the  enact- 
ment of  mere  form,  shadow,  and  pretence, 
beyond  what  the  very  express  words  compel 
me  to  do ;  and  I  feel  bound  to  construe 
the  words  which  are  used  according  to 
their  known  and  received  meaning,  if  by 
so  doing  no  contradiction  or  absurdity  is 
involved ;  especially  if  such  construction 
be,   as  I  think    it  is,   more  reasonable, 
though  I  cannot  altogether  explain  the 
reason  of  the  distinction  as  to  where  con- 
I  firmation  is  required  and  where  it  is  not. 
It  seems  to  me,  therefore,  that  the  arch- 
bishop is  required  by  the  fifth  section  to 
confirm  the  election,  to  nse  the  words  of 
the  fourth  section,  "  as  of  old  time  h&ih 
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been  accustomed;"  that  is,  in  a  judicial 
course  and  with  proper  inquiry. 

But  the  seventh  section,  containing  the 
penalty  of  profnunire  against  the  dean 
and  chapter  for  not  electing  and  signify- 
ing the  same  within  twenty  days,  and 
against  the  archbishop  for  not  confirming 
and  consecrating  within  twenty  days, 


"  or  else  if  any  of  them,  or  any  other  person  or 
persons,  admit,  maintain,  allow,  obey,  do  or 
execute  any  censures,  excommunications,  inter- 
dictions, inhibitions,  or  any  other  process  or 
act,  of  what  nature,  name  or  quality  soever  it 
be,  to  the  contrary,  or  let  of  due  execution  of 
this  act," 

remains  to  be  considered. 

I  would  observe,  first,  that  I  do  not 
think  this  clause  at  all  affected  by  stat. 
1  Eliz,  c.  1.8.  32.  It  seems  plain  to  me 
that  that  section  operates  only  to  prevent 
the  repeal  of  sect.  40  of  stat.  1  &  2  Ph,  & 
M.  o.  8.,  which  enacted  the  penalty  of 
prcemuni/re  against  persons  attempting  to 
disturb  the  grants  made  by  Hem-y  VIII. 
of  the  lands  of  mona^^teries,  and  has  no 
bearing  on  the  present  question. 

It  has  been  much  doubted  whether  this 
penalty  in  the  seventh  section  applies  at 
all,  e.xcept  where  something  is  done  or 
omitted  to  bo  done  in  consequence  of  com- 
munication with  the  see  of  Rome.  As  far 
as  regards  the  latter  part  of  the  clause,  as 
to  admitting  censures  and  so  forth,  I  see 
much  reason  to  think  that  doubt  not  with- 
out foundation ;  for  it  is  observable  that 
all  the  words  used  are  indicative  of  pro- 
cesses not  used  in  our  courts  of  law,  but 
in  the  canon  law  and  the  ecclesiastical 
courts.  But  I  do  uot  think  it  necessary 
to  determine  that  point ;  for  I  think  the 
language  clearly  applicable  only  to  some 
extrinsic  coercion  used  by  another,  who- 
ever that  might  be,  towards  the  dean  and 
chapter  or  the  archbishop,  and  submitted 
to  by  them,  and  not  to  the  exercise  of  any 
juriediction  or  authority  of  their  own 
which  they  lawfully  have;  and  I  have 
already  stated  that  I  think  the  archbishop 
has  lawful  authority  and  jurisdiction  to 
act  judicially  in  regard  to  confirmation 
under  the  provisions  of  this  8<jt.  With 
regard  to  the  earlier  part  of  the  clause, 
the  words  at  first  sight  seem  to  import 
that  the  penalty  is  incurred  absolutely,  if 
the  archbishop  shall  refuse  and  do  not 
confirm  and  consecrate  within  twenty 
days ;  and  in  argument  these  words  were 
brought  to  bear  upon  the  construction  of 
the  fifth  clause,  because  it  was  said  that 
a  judicial  inquiry  could  not  be  conducted 
in  so  short  a  time  as  twenty  days  in  most 
cases,  and  therefore  that  no  judicial  in- 

r'ry  could  be  intended.    I  do  uot  think 
t  the  words  here  used  necessftrily  lead 
to  any  such  oousoquenoo. 


It  is  observable  that  in  the  fifth  section 
nothing  is  said  about  the  time  of  confirm- 
ing una  consecrating ;  it  is  only  said  that 
the  King  shall  by  his  letters  patent  signify 
the  election  to  the  archbishop,  requiring 
him  to  confirm  and  consecrate  (it  is  not 
even  said  *' with  all  speed  and  celerity," 
as  it  is  in  the  case  of  letters  patent  nomi- 
nating and  presenting),  without  suing  to 
Rome  for  bulls.  Whether  that  is  a  mere 
oversight  or  not,  I  am  sure  I  cannot  tell ; 
but  certain  it  is  that  in  this  statute,  where 
there  has  been  an  election  by  the  dean  and 
chapter,  and  where  there  are  letters  patent 
directed  to  be  sent  from  the  Crown  requir- 
ing the  archbishop  to  confirm,  it  does  not 
say,  "with  all  speed  and  celerity,"  or 
within  any  time ;  but  it  goes  on  to  say, 
if  the  dean  and  chapter  shall  refuse,  the 
Crown  shall  appoint  by  letters  patent  to 
the  archbishop,  requiring  him  to  invest 
and  consecrate  with  all  speed  and  celerity. 
The  seventh  section  then  enacts  the  pen- 
alty, if  the  archbishop  shall  refuse  and  do 
not  confirm  within  twenty  days.  I  appre- 
hend that  the  true  meaning  is,  if  he  shall 
refuse,  and  do  not  confirm  within  twenty 
days,  without  lawful  cause.  All  statutes 
enacting  penalties  must  be  construed 
strictly  :  and,  whenever  a  penalty  is  at- 
tached to  the  refusal  to  do  any  act,  be  it 
judicial  or  minis*tejial,  I  apprehend  that 
the  refusal  must  be  without  lawful  cause 
or  excuse,  the  proof  of  which  may  perhaps 
lie  on  the  party  refusing,  but  which,  being 
proved,  would  be  an  answer  to  any  pro- 
ceeding for  the  penalty.  What  would 
amount  to  lawful  cause  or  excuse  in  the 
case  of  the  dean  and  chapter,  it  is  unneces- 
sary to  inquire ;  but  it  seems  to  me  that, 
in  the  case  of  the  archbishop,  the  pen- 
dency of  a  judicial  inquiry,  if  it  be  such, 
would  be  lawful  cause,  as  regards  the  time 
of  twenty  days,  as  much  as  illness  either 
of  the  archbishop  or  the  bishop  elect:  and 
a  bond  fide  decision  of  the  unfitness  of  the 
per.^on  elected  after  judicial  inquiry  would 
be  lawful  cause,  as  regards  an  ultimate 
refusal  to  confirm.  If,  therefore,  I  am 
right  in  my  construction  of  the  other 
parts  of  the  statute,  and  confirmation  be 
a  judicial  act,  I  cannot  see  anything  in  the 
seventh  clause  which  should  prevent  its 
bein^  so,  or  subject  the  archbishop  to  the 
penalty  theroiii  contained,  if  he  proceeds 
hondfide  in  regard  to  that  judicial  aot. 

Ii  IS  said  that  so  to  construe  the  statute 
would  be  in  violation  of  the  prerogative 
of  the  Crown.  I  cannot  feel  that  it  is  so ; 
the  prerogative  of  the  Crown  remains  just 
as  it  was,  in  regard  to  what  is  to  take 
place  after  election,  though  by  the  letter 
missive  the  power  of  the  Grown  in  the 
election  itself  is  materially  altered.  The 
construction  which  I  put  upon  the  statute 
does  not  derogate  mm  or  diminish  the 
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prerogative  of  the  Grown,  bat  only  does 
not  extend  it.  Neither  does  this  constnio- 
tion  give  the  archbishop  a  veto  to  the 
appointment  bj  the  Crown  ;  it  only  leaves 
him  to  exercibe  his  spiritual  duties  as  to 
confirming  and  consecralinv:  in  the  ancient 
manner,  and  as  in  their  very  nature  they 
ought  to  be  exercised. 

Again,  it  is  said  that  no  instance  has 
occurred  of  refusal  to  confirm  since  the 
statute.  That  is  a  circumstance  of  con- 
siderable weight :  and,  if  the  proceedings 
towards  confirmation  used  before  the  sta- 
tute had  been  dropped  immediately  after 
it,  I  should  have  thought  that  a  contem- 
poraneous exposition  which  would  have 
gone  very  strongly  to  show  that  confirma- 
tion was  intended  by  the  statute  to  be  a 
ministerial  act:  but  the  oontsury  ia  ap- 
parent, and  that,  for  some  time  after  the 
statute,  upon  the  proceedings  towards 
confirmation,  witnesses  were  examined, 
and  a  regular  inquiry  gone  into,  although 
ill  modern  times  no  such  instances  are 
cited.  The  disuse  of  an  authority  or  power, 
which  any  court  by  law  has,  will  not  de- 
stroy that  authority  or  power,  as  was  con- 
ceded in  Ashford  v.  Thomton,{a) 

'ihe  opinions  of  various  writers  col* 
iected  in  a  recent  pamphlet  (&)  were  re- 
ferred to  in  the  course  of  the  argument,  by 
the  counsel  for  the  prosecutors  of  this 
writ.  So  far  as  they  go,  they  appear  to 
me  to  afford  an  inference  that  the  general 
notion  was,  that  the  archbishop  was  bound 
to  confirm  under  the  penalty  of  prastMi- 
nire.  In  Brett  on  Chwreh  Qovemment  (c) 
it  is  distinctly  so  put;  and,  in  M(Uon*9 
VindioicB  Ecdmice  AnglicancB,{d)  the  answer 
to  a  supposed  question,  what  is  to  be  done 
if  the  King,  being  deceived,  appoints  an 
unfit  person,  is,  that  on  representation  to 
the  ^ing  no  doubt  he  would  appoint 
another;  whereas  it  would  have  l^n  a 
ready  answer  to  have  said,  **the  arch- 
bishop will  refuse  to  confirm,"  if  it  had 
been  thought  by  Mcuon  that  he  had  the 
power.  If  it  is  meant  to  be  inferred  that, 
i^m  the  time  of  the  statute,  the  received 
opinion  was  that  oonfirmation  had  become 
a  mere  form,  it  must  have  been  known  to 
all  the  different  archbishops;  and  it  is 
difiScult  to  understand  why  the  proceed- 
ings at  oonfirmation  were  not  altered  in 
their  form,  so  as  to  suit  the  altered  nature 
of  the  act  of  oonfirmation  itself.  If  it  was 
known  to  be  a  ministerial  and  not  a 
judicial  act,  then,  from  the  time  of  the 
statute  to  this  day,  a  solemn  mockery 
has  been  knowingly  gone  through  at  every 

(a)  1  B.  &  Aid.  405. 

(6)  The  Boyalty  of  the  Crown  in  Episcopal 
Promotiont :  London,  1847. 
(c)  Ch.  zzi.  p.  431  (2nd  ed.). 
id)  Lib.  iv.  0.  18. 


confirmation,  the  whole  forms  of  which 
are  assuredly  those  of  a  judicial  and  not 
a  ministerial  act.  Too  much  stress  ought 
not  to  be  laid  on  the  use  of  particular 
forms ;  but  any  one  who  reads  the  account 
of  the  proceedings  on  confirmation  given 
by  Bishop  Oibaon  in  his  Codex,(a)  and 
which  confessedly  have  been  constantly 
used,  and  were  u£ed  on  the  pr<>sent  occa- 
sion, cannot  but  see  that  the  citations,  the 
eummaria  jpetitio,  the  decree  itself,  and  all 
the  steps,  which  I  need  not  detail,  have 
the  appearance,  at  least,  of  a  judicial  and 
not  a  mere  ministerial  proceeding.  It  is 
difficult  to  believe  such  a  continuance  of 
mockery  and  deception  by  so  many  and 
such  persons,  and  for  such  a  length  of 
time,  without,  as  it  seems  to  me,  any 
assignable  motive.  I  cannot  but  think, 
therefore,  that  confirmation  was  not  al- 
tered in  its  nature  according  to  received 
opinion,  but  remained  as  before ;  and  that 
tho  want  of  exercise  of  the  right  of  refusal 
was  from  the  necessity  of  so  doing  not 
arising. 

Instances  are  mentioned,  of  Dr.  Btmdle 
and  Dr.  Samuel  Clarice,  in  which  another 
course  was  taken  to  prevent  their  being 
appointed  :  and  that  was  a  respectful  and 
proper  cotirse,  in  order  to  avoid  the  ne- 
cessity of  any  refusal  by  the  archbishop : 
and  m  the  reigns  of  Charles  II.  and 
William  III.  the  Crown  by  its  own  act 
directed  that  commissioners  should  be 
consulted  in  the  choice  of  bishops,  which 
would  obviate  any  difficulties.  It  seems 
to  me,  therefore,  that  no  sufficient  light  is 
afforded  by  the  events  since  the  statute,  to 
show  that  it  really  was  intended  to  have 
the  effect  of  altering  the  nature  of  oonfir- 
mation which  is  contended  for,— or  which 
would  jtuitify  me  in  putting  a  difierent 
construction  on  that  statute  from  that  to 
which  a  consideration  of  the  words  of  it 
has  led  me. 

It  is  said  that  confirmation  cannot  be  a 
judicial  act,  because  the  archbishop  acts 
in  it  by  his  vicar  general,  whose  office 
does  not  give  him  jurisdiction  in  conten- 
tious suite.  I  do  not  see  tlmt  this  alters 
the  case.  Prima  facie,  oonfirmation  would 
not  be  contentious;  and  therefore  the 
vicar  general  would  be  a  proper  officer 
by  whom  the  archbishop  might  act;  but 
it  does  not  follow  that,  if  the  proceedings 
became  contentious,  the  archbishop  would 
be  deprived  of  his  authority  because  of  the 
usual  nature  of  the  office  of  the  person  by 
whom  he  is  acting.  It  is  described  in 
0ughUm*9  Prolegomena  xvi. : 

"  £a  que  contentiosse  jurisdictionis  eraut  non 
exercebat,  id  est,  cmasaruin,  inter  partes,  in  foro 
contradictorio,  decisioneni  (prsBterqaam,  qvm 
pro    formA    solommodo    ventilaotur;    utpote, 

(a)  See  1  Gibs.  1 10,  note  r;  2  Qibt.  18i8. 
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mischief  in  this  counti^  from  the  inability 
of  persons  who  were  elected  bishops  to  ob- 
tain confirmation,  and  enacts  that,  whilst 
the  apostolical  see  is  void,  the  archbishop 
shall  confirm  the  persons  so  elected 
bishops,  so  as  the  king  assents;  and 
provides  for  the  king's  writ  to  them 
for  that  purpose ;  which  is  nearly,  if 
not  entirely,  in  the  same  form  as  that 
directed  by  stat.  25  Hen,  8.  c.  20.,  re- 
quiring it  to  be  done  with  celerity,  and 
that  the  archbishop  should  do  all  things 
canonically  necessary.  The  writ  is  to  be 
found  in  Bymer*8  FcBdera{a) ;  and  proceed- 
ings  under  the  statute  are  to  be  found  in 
Wharton's  Anglia  Sacra  as  to  the  confirm 
mation  of  a  bishop  of  Norwich  in  1416,  at 
which  all  opposers  were  cited  in  the  usual 
way. (6)  It  is  true  that  there  are  no 
penalties  in  the  statute  of  Henry  V. ;  but 
It  directs  the  archbishop  in  quite  as  posi- 
tive terms  as  the  statute  25  Hen.S.  c.  20. ; 
and  yet  confirmation  under  it  was  plainly 
conducted  as  a  judicial  act  and  according 
to  canonical  forms. 

If,  then,  confirmation  be  still  a  judicial 
act,  the  next  question  is,  who  are  entitled 
to  interfere  and  to  claim  to  be  heard  in 
the  course  of  the  proceedings?  Now, 
the  words  of  the  citation  used  since 
25  Hen.  8.  are  clear  as  to  this  point.  It 
cites  all  opposers.  any  persons  who  may 
think  proper  to  come  forward,  and  they 
shall  be  heard :  and  this  citation  is  stuck 
up  in  the  church  before  the  day  fixed  for 
confirmation,  and  is  proclaimed  also  at  the 
time  of  the  confirmation.  Whether  this 
form  of  citation  was  in  use  before  the  sta- 
tute of  25  Hen,  8.  c.  20.  I  believe  does  not 
distinctly  appear  ;  but,  if  it  was,  the  con- 
tinuing it  is  strong  evidence  to  show  that 
confirmation  was  treated  at\er  the  statute 
as  a  judicial  act :  and,  if  it  was  not  in  use 
before  the  statute,  the  making  and  intro- 
ducing it  afterwards  is  perhaps  still 
stronger  evidence  to  the  same  effect.  But 
that  some  citation  to  the  same  effect  was 
always  used  in  this  country  and  under  the 
canon  law  is,  I  think,  clearly  established. 
And  it  seems  to  me  that  I  am  not  justified 
in  saying  that  it  was  always  a  mere  de- 
lusory form,  though  no  particular  in- 
stances are  shown  of  opposers  actually 
coming  forward  and  being  either  received 
or  rejected.  Bishop  Fell,  however,  in  his 
work  published  in  1669,  speaking  of  con- 
firmation, snys, 

*'Nemine  compareute  (quod  tamen  non 
semper  evenit).'*(c) 

Now  it  seems  diJ£cult  to  say  that  the 
vicar  general  after  such  a  citation  could 


negotia  confirmatiouis  epiBcoporum  electionis,  et  ! 
similia)  sed  ea,  quae  8uut  officii  meri,  gerebat." 

This  very  passage,  to  my  mind,  conveys 
the  idea  that  confirmation  is  not  oficii 
meri,  namelj,  ministeiial,  but  in  its  nature 
judicial,  though  usually  ^ro/ornit£.  Neither 
can  I  doubt  that,  if  the  archbishop  bo 
acting  judicially  in  the  matter  of  confir- 
mation, he  would  have  the  same  power  of 
compelling  the  attendance  of  witnesses 
that  any  other  court  of  ecclesiastical  juris- 
diction has.  I  do  not  lay  stress  on  Dr. 
Bives's  supposed  opinion  in  the  case  of 
Bishop3f(mn/fl^Me,  opposed  as  it  appears  to 
be,  if  ever  given,  by  one  of  Sir  James 
Marriott:  but  the  facta  which  then  oc- 
curred militate  against  the  supposition 
that  the  citation  of  opposers  at  confirma-  ' 
tion  was  generally  known  to  be  a  mere 
shadow ;  and  so  do  the  observations  of 
the  Judges  in  Evans  v.  A8cuithe,(a)  to 
which  I  have  already  advened. 

Bishop  Godwin,  in  his  work,  De  Pra^su- 
libus  AnglioB,  in  the  Life  of  Mountague, 
p.  443  (ed.  1743),  says : 

**  Illud  autem  memorabile  accidit,  eo  die  quo  i 
in  Ecclesii  Beatffi  Maris  de  Aroubus,  juxta  | 
solennem  cittttioniM  formulam,  episcopi  jam  jam  ' 
confirmaodi  mores  laicorum  quoque  examini  j 
subjiciuDtur,  adfuisse  qui  eam  Arminianismi 
nescio  cujus  ream,  et  udeo  Pontifici  faventem  , 
accusarent,  edqoe  de  caus4  episcopatu  prorsus  | 
indignum  rejicereut.  Verimi  cum  calumnius  | 
potius  quam  argumenta  profeire  viderentur,  ' 
snbsecuta  est  aliquandiu  impedita  confirmatio." 

This  passage  seems  to  treat  the  citation 
as  a  real,  not  a  mock,  proceeding.  It 
appears  to  me,  also,  that  what  occurred  in 
the  case  of  Bishop  Mountague  must  have 
drawn  much  attention  to  the  proceedings 
upon  confirmation(&) ;  and  that  the  citation 
would  have  been  then  discontinued  if  it 
had  been  thought  to  be  a  mere  mockery 
and  that  the  archbishop  could  lawfully  omit 
it;  much  more  if,  as  is  now  contended, 
he  was  precluded  by  stat.  25  Hen,  8. 
c.  20.  from  giving  any  effect  to  it,  and 
indeed  from  making  any  inquiry.  It  is 
not  as  if  no  such  question  had  ever  arisen ; 
but,  when  it  did  arise  in  the  case  of 
Bishop  Mount<igue,  1  cannot  account  for  the  I 
continuance  of  the  citation  afterwards,  if 
it  was  considered  really  to  mean  nothing 
at  all. 

In  the  course  of  the  argument  a  statute 
of  Henry  V.  was  cited  from  the  rolls  of 
parliament, (c)  which  is  not  found  in  the 
common  collection,  and  which,  after  stat- 
ing the  schisms  and  disputes  respecting 
the  election  of  the  pope,  and  that  in  truth 
the  apostolical  see  was  void,  describes  the 

(a)  Pahner,  457. 

(6)  See  above,  p.  427n, 

(c)  Bot.  Pari.  voL  iv.  part  2,  p.  71. 


(a)  Bot.  Pari.  vol.  iv.  part  2.  p.  156. 

(6)  Wharton's  Anglia  Sacra,  vol.  i.  p.  417. 

(c)  Cited  above,  p.  441. 
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be  jnstified  in  refusing  to  allow  vaj  person, 
who  oame  forward  with  objecti<His  by  way 
of  opposition  in  proper  form,  to  appear 
and  oner  those  objections,  unless  he  was 
precluded  from  doing  so  by  the  statute, 
if  the  ordinary  and  accustomed  mode  of 
proceeding  was  to  make  such  citation 
bond  fide,  the  archbishop  or  the  vicar 
general  could  not  of  his  own  authority 
alter  the  mode  of  proceeding,  any  more 
than  this  court  coald  refuse  diie  wager  of 
battle,  whilst  it  bv  law  existed  ;  although 
the  permitting  all  persons  to  appear  and 
object  under  that  citation  may  be  very  in- 
convenient and  even  mischievous.  I  would 
by  no  means  be  understood  as  expressing 
any  approbation  of  such  a  mode  of  object- 
ing in  the  present  state  of  society.  Nor 
dia  the  vicar  general  act  on  any  such 
view,  as  I  understand :  but  he  refused  to 
allow  the  objectors  to  appear  at  all,  hold- 
ing  that  the  statute  in  effect  took  away 
any  power  or  authority  in  tlie  archbishop 
or  his  vicar  general  to  hear  any  objections 
at  all.  In  this,  as  at  present  advised,  I 
am  of  opinicn  that  he  mi8(x>nstrued  the 
statute,  and  declined  a  jurisdiction  which 
be  had  by  law,  and  therefore  which  he 
was  bound  by  law  to  exercise :  and,  as  all 
persons  were  cited  to  appear,  all  those 
M'ho  offered  to  appear  and  were  not 
allowed  to  do  so,  and  certainly  and  more 
particularly  two  of  them  who  are  bene- 
ficed clergymen  in  the  diocese  of  the 
bishop  elect,  are  aggrieved  by  such  re- 
fusal, and  ought  to  have  some  remedy. 

Is  then  the  writ  of  mandamus  the  proper 
remedy?  No  other  is  shown.  I  should 
doubt  very  much  there  being  any  appeal 
from  the  archbishop  in  a  matter  of  con* 
firmation,  under  any  circumstances ;  but, 
where  a  party  has  not  been  allowed  to 
appear  in  Court  at  all,  he  cannot  be  in  a 
situation  to  appeal. 

Again,  here  is  a  declining  of  jurisdic- 
tion by  misconstruction  of  an  act  of  par- 
liament ;  in  which  case  a  mandamus  was 
held  to  lie  in  Bex  v.  The  JuiUees  of 
KetU,{a)  That  was  the  case  of  a  person 
who  applied  to  the  Court  of  Sessions  to 
do  that,  under  an  aot  of  parliament,  which 
they  thought  the  act  aid  not  authorise 
them  to  do ;  and  so  they  reftised  to  act ; 
and  the  mandamus  was  granted  to  put 
them  in  motion,  but  not  directing  them 
how  to  dedde.  Here  the  parties  applied  to 
oppose  that  which,  but  for  25  Men.  8. 
c.  20.,  they  would  undoubtedly  have  been 
entitled  to  oppose;  they  are  refused 
on  a  wrong  construction  of  the  statute ; 
and  the  thing  which  they  were  entitled  to 
oppose  is  done.  The  principle  is  the  same, 
though  the  facts  are  different  It  is  the 
misconstruction  of  a  statute,  and  the  de- 

(a)  14  East,  896, 897. 


olining  to  exercise  a  jurisdiction  which 
belonged  to  the  Court,  which  will  render 
the  confirmation  void,  if  it  be  void,  and 
not  merely  an  erroneous  decision  as  to  ad- 
mitting allegations,  as  in  Bishop  of 
8t.  David* $  v.  Lucy, (a)  or  wrongly  ad- 
mitting or  rejecting  evidence,  or  any 
ocher  wrong  conclusion,  if  there  has  been 
a  hearing :  for  in  such  cases  this  Court  is 
not  a  court  of  error  and  does  not  inter- 
fere ;  Begina  v.  The  Justieea  of  Ke4ieven»(h) 
However,  Mr.  Justice  Holroydj  in  the  case 
of  Bex  V.  The  Jtutices  of  Camarvon,(e)  in- 
timated that,  if  the  Court  of  Sessions  had 
heard  one  side  and  altogether  refused  to 
hear  the  other,  he  should  have  thought  it 
the  same  as  if  the  case  had  not  been  neard 
at  all,  and  that  the  mandamus  ought  to 
issue,  though  the  Sessions  bad  come  to  a 
decision  Also,  in  Bex  v.  The  Juaticee  of 
Cwmberland,(d)  where  a  complaint  was 
made  by  an  overseer  against  a  man  for 
not  maintaining  his  wife,  the  man  denied 
her  to  be  his  wife,  and  produced  receipts 
for  money  paid  by  him  to  the  overseer,  in 
which  the  woman  was  treated  as  not  his 
wife,  on  which  the  overseer  offered  to 
prove  a  marriage  between  the  man  and 
woman  at  Gretna  Gk*een,  but  the  justices 
refused  to  receive  it,  and  dismissed  the 
complaint,  this  Court  granted  a  man- 
damus. 

These  cases  are  not  purecisely  in  point ; 
nor  were  any  cited  that  are  so,  either  on 
one  side  or  the  other.  That  of  the  Bishop 
of  8L  David's  v.  Lnoy  (e)  is  plainly  not  in 
point ;  for  there  both  parties  were  before 
the  Court,  and  the  question  was  as  to  ad- 
mitting certain  allegations,  a  matter  which 
the  Court  of  King's  Bench  could  not  de- 
termine upon  or  interfere  with.  Here  the 
parties  are  not  allowed  even  to  appear,  and 
that  on  the  misconstruction  of  an  act  of 
parliament. 

If,  indeed,  by  the  known  practice  at  con- 
firmations at  all  times,  independent  of  the 
supposed  effect  of  25  Hen.  8.  o.  20.,  th« 
citation  of  opposers,  in  whatever  form 
couched,  was  sdways  a  mere  idle  ceremony, 
meaning  nothing,  and  not  intended  to  be 
acted  on  by  those  who  made  it,  like  the 
challenge  of  the  champion  at  the  corona- 
tion, and  the  vicar  general  had  rejected 
the  parties  applying  to  be  heard  on  that 
ground,  the  case  might  have  oome  within 
the  authority  of  Ex  parte  8wyih.{f )  But, 
if  I  understand  the  affidavits  right,  it  was 
not  so  put  by  the  vicar  general ;  but  his 
rejection  proceeded  on  the  construction  of 


(a)  1  Ld.  Kaym.  644. 
(6)  3  Q.  B.  810. 
(e)  4  B.  &  Aid.  86. 

(d)  4  A.  &  £.  695. 

(e)  I  Ld.  Raym.  544. 
(/)  8  A,  &  fi.  719. 
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the  Htatote.     I  think,  therefore,  as  at  pre-  ! 
sent  advised,  upon  the  principle  acted  on  j 
in  cases  of  mandamus,   that  this  confirma- 
tion cannot  be  held  good,  and  that  a  writ 
of  mandamus  may  and  ought  to  issue. 

A  question  was  brought  before  the 
Court,  as  to  the  efTect  of  the  Church  Dis- 
cipline Act,(a)  which  limits  prosecutions 
to  two  years,  and  directs  the  mode  of  pro- 
ceeding. Had  this  been  an  attempt  to 
prosecute  the  bishop  elect  for  some  sup- 
posed offence  committed  more  than  two 
years  ago,  in  away  not  authorised  by  that 
act,  of  course  it  <  ould  not  be  maintained  ; 
but  it  is  nothing  of  the  sort.  It  is  an  ap- 
plication to  be  allowed  to  appear  and  be 
heard  according  to  the  citation  proclaimed 
by  the  vicar  general,  not  by  way  of  pro- 
secution against  the  bishop  elect,  but  to 
show  that  he  is  not  entitled  to  be  con- 
firmed in  that  election,  on  account  of  some 
supposed  objections.  I  do  not  see  that  the 
Church  Discipline  Act  touches  the  ques- 
tion at  all. 

In  coming  to  the  conclusion  at  which  I 
have  arrived,  I  have  entertained  very 
great  and  serious  doubts :  and  my  mind 
has  fluctuated,  during  the  argument  and 
since,  very  much,  and  more  particularly 
with  regard  to  the  power  of  this  Court  to 
grant  the  writ  of  mandamus  under  the 
circumstances.  And  I  cannot  but  feel 
very  diffident  in  my  opinion,  considering 
that  my  lord  and  my  brother  Erie  take  so 
entirely  different  a  view  of  the  subject.  I 
think  that  it  is  admitted,  on  all  hands,  to 
be  one  of  very  great  importance  and  diffi- 
culty, and  for  that  reason  very  fit,  as  it 
appears  to  me,  to  be  put  into  such  a  shape 
as  to  enable  the  nnsuccessfui  party  here 
to  take  the  opinion  of  a  court  of  error. 
That  power  of  bringing  a  writ  of  error 
having  been  granted  by  a  recent  act  (6) 
has  materially  affected  the  duty  of  this 
Court,  as  it  seems  to  me,  in  recard  to 
writs  of  mandamus.  Formerly,  when  the 
decision  of  this  Court  was  final  if  the  facts 
were  not  disputed,  and  the  law  was  fully 
argued  on  the  motion  for  the  writ,  no  ad- 
vantage was  gained  by  delaying  the  de- 
cision upon  that  law  until  a  writ  had 
issued  and  a  return  been  made.  But  now, 
by  refusing  the  writ,  we  prevent  the  party 
applying  for  it  from  having  the  benefit  of 
the  recent  statute ;  whereas,  if  we  grant 
it,  the  other  party  has  still  that  benefit. 
And  therefore,  as  I  think,  we  ought  now 
to  grant  the  writ  as  a  general  rule,  unless 
we  are  quite  clear  that  it  cannot  be  sus- 
tained. 

I  am  fully  aware  of  the  agitation  of 
men's  minds,  and  of  the  strong  feelings 
which  are  said  to  attend  this  case,  and 


(a)  8  8  &  4  Viot  c.  86. 
(6)  8  e  &  7  Viot.  0.  67.  B.  9. 


doubt  not  that  much  inconvenience  would 
acciue  from  the  ultimate  decision  of  it 
being  delayed :  but  I  do  not  see  that  those 
j»re  sufficient  reasons  for  not  putting  the 
case  into  such  a  shape  that  recourse  might 
be  had  to  a  court  of  error. 

I  have  not  alluded,  in  the  course  of  my 
observations,  to  that  part  of  the  affidavits 
which  discloses  the  nature  of  the  objec- 
tions intended  to  have  been  urged  by  the 
prosecutors  of  this  writ.  I  do  not  think 
It  at  all  necessary  to  do  so.  I  consider  the 
miscarriage  to  nave  been  in  refusing  to 
allow  the  parties  to  appear  and  brin^  for- 
ward their  objections,  which  is  wholly 
beside  the  question  as  to  the  nature  of 
those  objections.  Upon  them  it  would 
have  been  the  duty  of  the  Archbishop  or 
his  vicar  general  to  have  determined  : 
and  this  Court  would  not  attempt  to  in- 
terfere with  that  determination.  The 
present  question  must  be,  as  I  think, 
wholly  independent  of  who  the  person  is 
who  has  been  elected  bishop,  and  what 
are  the  sort  of  objections  intended  to  be 
urged  against  him.  It  is  a  question 
applicable  to  every  case  of  confirmation 
of  a  bishop  as  well  as  this. 

Upon  the  whole,  though  with  most  un- 
feigned diffidence,  I  am  of  opinion  that 
this  rule  for  a  mandamus  ought  to  be 
made  absolute. 

Lord  Denman,  L.C.J. :  This  is  an  appli- 
cation for  a  mandamus  to  the  Archbishop 
of  Canterbury  and  his  Vicar  General  to 
hear  certain  reverend  gentlemen  who 
appeared  and  claimed  to  be  heard  as 
opposers  of  the  confirmation  of  the  Bishop 
elect  of  Hereford.  Their  affidavit  states, 
in  substance,  that  a  citation  was  issued 
requiring  all  opposers  to  appear  ;  that 
they  did  appear  accordingly  with  their 
objections,  and  attended  by  counsel ;  and 
that  their  counsel  were  not  permitted  to 
do  more  than  argue  in  favour  of  their 
right  to  be  heard ;  after  which,  the  vicar 
general  proceeded  with  the  confirmation, 
and  declared  that  no  opposers  appeared, 
and  pronounced  all  opposers  contumacious 
for  not  appearing.  They  add  that  the 
opposition  intended  was  founded  on  two 
books,  written,  printed,  and  published  by 
the  bishop  elect,  repugnant  to  the  articles 
of  religion;  and  thev  contend  that  the 
confirmation  which  followed  is,  on  this 
account,  and  by  reason  of  this  refusal, 
wholly  null  and  void. 

Varions  arguments  were  urged  to  prove 
that  a  mandamus  would  not  lie  in  this 
case,  even  though  some  wrong  were  done. 
I  am  clearly  of  the  contrary  opinion ;  and, 
even  if  I  doubted  of  this,  I  should  think 
it  better  to  issue  the  writ,  reserving  the 
question  of  its  validity,  thim  by  re- 
fusing it  to  run  the  risk  of  abridging  the 
Queen's  just  prerogatiyei  exercised  by  her 
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25th  year  of  Henry  YIEI.,  which  stated 
that  it  had  not  before  been  plainly  and 
certainly  expressed  in  what  manner  and 
fashion  archbishops  and  bishops  shonld  be 
elected,  presented,  invested,  and  conse- 
crated within  the  £jng*s  dominions,  and 
proceeded  then  fully  to  prescribe  all  the 
particnlars  by  which  a  bishop  was  to  be 
thereafter  mckde. 

The  first  step  in  this  process,  on  the 
avoidance  of  a  see,  is  the  congi  d^elire,  ao- 
companied  by  the  letter  missive,  so  often 
explained;  then  the  form  of  election;  then 
the  certification  of  it,  under  the  seal  of 
the  chapter,  to  the  King,  whereupon 

"  be  shall  be  reputed  and  taken  by  the  name  of 
lord  elected  of  the  said  dignity  ** ; 

then,  after  the  oath  of  fealty  taken,  the 
"  King's  Highness,  by  bis  letters  patent  mider 
his  Great  9eal,  shall  signify  tbe  siiid  election  " 
"  to  the  archbishop,"  "  re  |uiring  and  command- 
ing such  archbishop  **  *'  to  confirm  the  said  elec- 
tion "  ; 


in  this  Court,  to  insure  the  enjoyment  of 
her  rights  in  other  courts  and  on  other 
occasions — a  prerogative  not  only  impor- 
tant to  the  dignity  and  power  of  the 
Grown,  but  beoomd  necessary,  particularly 
of  late  years,  to  enable  her  subjects  to 
enforce  their  claims  against  each  other. 

But  I  advisedly  abstain  from  discussing 
these  several  objections.    I  might  fully 
excuse  myself  from  doing  so,  after  the 
very  able  arguuient  of  my  brother  Patte- 
son,  in  which  I  entirely  agree  upon  this 
point;  and,  also,  because  my  judgment 
proceeds  upon    other    points,   to  which, 
therefore,  I  will  now  direct  my  attention. 
Furthermore,  I  am  of  opinion  that  there 
is  a|)n7y»a/a<nd  case  of  wrong.    The  pre* 
vious  citation  for  opposers  to  appear  at  a 
confirmation,  and  the  proclamation  at  the 
time  to  the  same  etlect,  furnish  to  my 
mind  some  evidence  that  opposers  had  a 
lawful  ri^ht  to  appear  and  be  heard  to 
make  their  objections :  and,  when  opposers 
come,  and  are  eager  to  state  their  objec- 
tions, to  stop  their  mouth  at  the  very  out- 
set of  the  ceremony,  and  close  the  door  of 
the  Oourt  upon  them,  is  a  practice  reflect- 
ing no  honour  on  the  wisdom  of  those  who 
firamed  it.    The  absurdity  of  these  par- 
ticulars can  only  be  exceeded  by  the  sen- 
tence of  contumacy  with  which  they  close, 
solemnly  pronounced  on  those  who  appear 
and  press  for  a  hearing,  for  their  default 
in  not  appearing.  This  anomaly,  however, 
has  been  deliberately  gone  through,  and 
is  distinctly  avowed  by  persons  entitled 
to  our  highest  respect  and  almost  un- 
bounded   confidence,    by    the    venerable 
primate(a)  of  the  realm,  a  bishop  during  a 
Quarter    of    a    century, — an    archbishop 
auring  much  the  greater  part   of  that 
period, — who  must  nave  taken  a  leading 
part  in  the  confirmation  of  almost  all  the 
reverend  prelates    who    now  adorn    the 
bench, — one  who,   in   trying  times,  has 
uniformly  displayed,  among  higher  quali- 
ties, the  utmost   prudence  and  modera- 
tion and  care ;  his  fine  mind  and  highly 
cultivated  understanding  not  impairea  by 
age,  but  matured  by  experience  and  re- 
flection.   The  act  complained  of  has  pro- 
ceeded upon  the  sanction  and  approval  of 
persons  most  eminent  in   the  law,  and 
most  conversant  in  these  particulars,  who 
were  his  Grace's  immediate  agents  in  ex- 
olucUng  the  complainants:  and  all  these 
persons  justify  what  they  have  done,  not 
oy  any  attempt  to  show  that  it  is  con- 
sistent with  justice,  reason,  or  propriety  ; 
for,  on  the  contrary,  they  lament  the  con- 
tinued adherence  to  a  form  which  they 
admit  to  be  strange  and  scandalous  :  but 
they  relv  on  an  express  enactment  of  the 
law  of  the  land,  the  statute  passed  in  the 

(a)  Archbishop  Howley. 


not  to  confirm  it  as  of  old  time,  not  to 
follow  any  form  of  confirmation  which 
had  been  practised  up  to  that  period, 
whatever  that  might  be;  but  the  com- 
mand is 

'*  to  confirm  the  said  election,  and  to  invest  and 
consecrate  the  said  person  so  elected  to  the 
office  and  dignity  that  he  is  elected  unto." 
Upon  which  enactment  the  first  observa- 
tion that  occurs  to  me  is,  that  no  par- 
ticular form  of  confirmation  is  given,  no 
reference  is  made  to  any  antecedent  prac- 
tice. 

Reference  is  next  made  to  the  statute 
of  23  Hen.  8.  c.  20.  (cited  in  this  statute  of 
the  25th),  entitled 

•*  An  act  concerning  restraint  of  payment  of 
annates  to  the  see  ot  Rome," 

but  extended  far  beyond  that  object: 
for,  after  denouncing  the  former  exac- 
tions of  the  Pope,  as  the  means  of 
delaying  appointments  made  by  the  King, 
it  euActed  that,  if  any  person  here- 
after named,  and  presented  to  the  court 
of  Rome,  shall  be  there  lotted,  deferred 
or  delayed  from  such  bishopric,  or  shall 
be  denied  the  requisite  bulls,  such  person 
**  shall  be  consecrated  hero  in  England  by  the 
archbishop  in  whose  province  the  said  bishopric 
shall  be,  so  alway  that  the  same  person  shall  be 
named  and  presented  by  the  King  for  the  time 
being  to  the  same  archbishop  " ; 

being  so  named  and  presented,  conse- 
crated and  invested,  he  shall  be  deemed 
and  taken  to  be  and  obeyed  as  a 
bishop.  The  word  *  *  confirm  "  never  once 
occurs  in  this  statute,  which  was  in  force 
and  is  kept  alive  by  stat.  25  Hen.  8. 
c.  20. ;  so  that  an^  person  delayed  by 
Rome  from  his  appointment  to  a  bishopric, 
and  afterwards  named  and  presonted  by 
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the  Kia^  to  the  Archbiehop,  is  nob  thereby 
required  to  be  confirmed  at  all,  but  must 
be  consecrated  on  the  King's  sole  nomina- 
tion and  presentatiou. 

Another  provision  of  26  Hen  8.  c.  20. 
was  pressed  as  material  to  show  that 
confirmation  was  intended  to  be  minis- 
terial only.  If  the  dean  and  chapter  re- 
fused to  elect  for  twelve  days,  the  nomi- 
nation was  in  that  case  given  to  the  King, 
without  any  necessity  for  confirmation. 

To  prove  the  notions  prevailing  about 
this  time  on  the  same  subject,  we  were 
also  referred  to  the  act  of  Edward  VI., 
which  recited,  with  much  disapprobation, 
the  mock  election  under  conge  d*elire  and 
letter  missive,  stigmatizing  those  proceed- 
ings as 

"colours  shadows  or  pretences  "  "  serving  never- 
theless to  no  purpose,  and  seeming  also  deroga- 
tory and  prejudicial " 

(and,  with  deference  to  my  learned  brother, 
I  must  say  they  do  so  seem,  if  the  Queen 
had  that  power  notwithstanding  that  elec- 
tion) **to  the  King's  prerogative  Royal, 
to  whom  only  appertaineth  the  collation 
and  gift  of  all  archbishoprics  and  bishop- 


rics in  England  and  Ireland,  and  gave 
the  appointment  to  the  Crown  by  letters 
patent.  This  act  of  Edward  VI.  was  in- 
deed  repealed,  and  so  was  stat.  25  Hen.  8. 
c.  20.,  in  the  reign  of  Philip  and  Mary. 
Stat.  25  Hen.  8.  c.  20.  was  revived  in  the 
reign  of  Queen  Elizabeth  :  but  this  (it  was 
Raid)  could  not  have  been  from  respect  to 
the  principle  of  confirmation,  because  in 
her  reign  the  nomination  of  all  the  bishops 
of  Ireland  by  letters  patent  was  vested  in 
the  Crown,  and  for  them  no  confirmation 
was  required. 

The  statute  in  question  was  undoubtedly 
framed  in  that  spirit  of  jealousv  towards 
Rome  which  was  severing  one  by  one  all 
the  ties  between  this  kingdom  and  that 
see.  But  neither  King  Henry  VIII.  nor 
any  other  king  was  likely  to  leave  the 
*'  manner  and  fashion  "  of  making  bishops, 
when  he  once  set  himself  about  it,  imper- 
fect for  the  time  to  come,  when  that  was 
one  of  the  professed  objects  of  the  statute, 
put  forth  in  the  preamble  of  the  third  sec- 
tion. And  it  was  asked,  whether  such  a 
King,  in  particular,  was  likely  at  the  same 
moment  to  deprive  the  Pope  of  his  veto 
and  lodge  it  in  the  hands  of  one  of  his  own 
subjects  ?  The  only  answer  to  this  per- 
tinent question,  if  I  understand  it  pro- 
perly, I  confess  I  could  not  hear  without 
surprise  and  regret.  As  I  caught  it,  it 
was  a  reflection,  and  a  severe  reflection, 
on  that  great  father  of  the  English  Pro- 
testant Church,  Archbishop  Ora^^w^er.  I 
understood  the  solution  of  the  diffioolt^  to 
be,  that  the  King  knew  how  obsequious 
.an  arohbishop  he  had  in  Oranmer,  who 


'  would  readily  conform  to  any  wish  that 
the  royal  mind  might  conceive.  Cranmer 
was  not  a  blameless  man,  very  far  ft'om  it. 
Shortly  before  his  death  he  betrayed  a 
lamentable  want  of  firmness, — not,  how- 
ever, greater  thnn  his  who  was  selected  Irom 
among  the  Apostles  as  the  rock  on  which 
the  everlasting  church  was  to  be  built. 
Yet  his  noble  bearing,  when  he  met  at 
last  the  death  he  had  too  much  feared, 
might  have  been  expected  to  protect  his 
memory  from  general  reflections  like 
these.     In  a  court  of  law — 

**  In  quffistione  legitim&,  et  in  judicio  publico, 
cum  res  agatur  apud "  "  judices,  tanto  con- 
ventu  hominum  ac  frequentid,  hoc  uti  genere 
dicendi,  quod  noo  mode  a  consuetudine  judici- 
orum,  veriim  etiam  a  foreusi  sermone  alihor- 
reat,"(a) 

seemed  a  remarkable  use  of  the  oppor- 
tunity afforded.  In  the  presence  of  so 
many  learned  and  faithful  sons  of  the 
Church  of  England,  I  certainly  did  not 
expect  to  hear  the  name  of  Cranmer  in- 
troduced only  for  such  a  purpose.  I  should 
have  observed  this,  of  course,  not  for  the 
sake  of  any  personal  observation  upon  the 
very  learned  gentleman  who  uttered  this 
sentence  ;  but  I  do  think  that  it  shows  an 
excitement  of  mind  existing  somewhere 
upon  the  present  subject,  whether  in  the 
client  or  the  counsel,  which  makes  it 
doubly  our  duty  to  take  care  that  we  are 
not  led  away  by  the  impressions  on  their 
minds,  or  too  ready  to  yield  to  that  eccle- 
siastical authority  which,  in  my  opinion, 
justly  and  wisely,  it  has  been  the  duty  and 
the  boast  of  this  Court,  in  all  ages,  to 
watch  with  peculiar  jealousy. 

If  Henry  reckoned  upon  Cranmer  as  a 
mean  and  servile  churchman,  who  would 
always  yield  to  his  caprices,  he  assuredly 
mistook  his  man.  The  archbishop  more 
than  once  thwarted  the  inclination  of  his 
sovereign.  When  Anne  Boleyn'a  fate  was 
sealed — 

"  Cranmer  alone  *'  (sajrs  Hume  (6)),  "  of  all 
the  Queen's  adherents,  still  retained  bis  friend- 
ship for  her;  and,  as  far  as  the  King's  im- 
petuosity permitted  him,  he  endeavoured  to 
moderate  the  violent  prejudices  entertained 
against  her.*' 

His  long  letter  of  remonstrance  is  pre- 
served by  Burnet  (c) ;  and  probably  no 
surer  method  could  have  been  found  for 
exasperating  a  selfish  monarch  than  to 
protect  the  Queen  in  her  prosecution. 
Again :  I  would  mention  that  aftenf^'ards, 
in  1539,  when  the  Six  articles  were  drawn 
up  by  a  committee  of  the  privy  council 
appointed  by  the   King,  they  met  with 


(a)  Cio.  Pro  AroUA,  3.  8. 
(6)  Hist.  Engl.  (H.  8.)  ch.  xxxi.  voL  ir. 
(c)  Hist.  Reform,,  Part  I.,  Book  III.,  Vol  I. 
p.  864.  (Ed.  1816). 
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Orawm&r'a  yigoroas  oppoBition.(a)  When 
they  were  aTfcerwardjB  brought  into  the 
House  of  Lords,  there  also  he  spoke 
against  them,  declining  to  obey  the  King's 
injunction  to  absent  himself;  and  this  at 
a  time  when  the  royal  mind  was  bent  on 
the  extirpation  of  all  doctrines  differing 
from  his  own,  by  torture  and  death. 

But,  taking  that  expression  in  its  milder 
sense,  as  only  stating  the  King*s  hope  that 
Cranmer  would  be  willing  to  listen  to  his 
suggestion,  Cranmer  was  not  immortal, 
and  other  less  friendly  or  less  tract- 
able Metropolitans  might  succeed  him. 
Henry  VUI.  knew  the  strength  and 
obstinacy  of  religious  faith  from  his  own 
experience,  having  seen  one  of  the  most 
upright  and  Yirtaous  of  men,  lately  his 
own  well-beloved  chancellor,  li^y  his  head 
on  the  block,  rather  than  admit  nis  supre- 
macy. He  had  seen  the  power  of  eminent 
ecclesiastics  both  at  home  and  abroad: 
he  could  not  bo  ignorant  of  the  past,  but 
was  probably  as  well  acquainted  with  the 
time  of  Henry  II.  and  Thomas  d  Becket  as 
with  any  other  chapter  of  English  history. 
Why,  with  full  means  of  securing  his  own 
complete  control  over  so  capital  a  part  of 
his  government  as  the  making  of  bishops, 
he  should  leave  it  in  any  degree  to  hazard, 
no  ingenuity  can  discover  a  reason.  And, 
besides,  the  Parliament  itself,  at  its  meet- 
ing, had  expressed  their  discontent  with 
the  clergy,  and  especially  had  complained 
of  the  archbishops'  courts,  whicn  they 
could  feel  no  temptation  to  invest  with 
any  now  jurisdiction. 

These  considerations  are  surely  entitled 
to  great  weight,  the  whole  argument  on 
the  other  side  resting  on  the  smgle  word 
**  confirm  "  found  in  the  statute.  It  does 
not,  however,  stand  singly,  but  is  joined 
with  election,  "to  confirm  the  said  elec- 
tion : "  and  these  words  plainly  and  more 
naturally  describe  a  duty  connected  with 
an  election,  necessaiy  to  be  performed  by 
somebody,  which  appears  originally  to 
ha  70  devolved  on  the  Metropolitan. 

In  the  times  when  the  election  was  real, 
two  things  required  to  be  certified  to  the 
high  functionary  who  had  to  confirm  it, 
not  having  been  then  and  there  present : 
first,  that  the  election  was  duly  made; 
secondly,  the  identity  of  the  person  who 
brought  the  certificate.  The  office  of 
ascertaining  these  matters  was,  perhaps, 
scarcely  befitting  the  dignity  of  the  arch- 
bishop, if  that  had  been  all ;  but  his  pre- 
sence, his  benediction,  his  gracious  recep- 
tion of  his  new  colleague  in  the  sight  of 
the  people,  tended  to  secure  their  respect 
and  obedience.  Those  who  maintain  this 
rule  say  that  he  had  much  more  to  do,  to 


(a)  Hist.  Refiirm.,  Part  I.,  Book  III.,  Vol.  I. 
pp.  465,  466,  482. 


hold  a  Oourt  for  summoning  accusers  from 
every  quarter,  and  for  hearing  every  kind 
of  objection  to  the  eligibility  of  the  lord 
bishop  elect :  and  the  question  is,  not 
whether  he  had  aathority  to  confirm  or 
not,  and  to  exercise  some  discretion,  but 
whethtsr  he  was  bound  to  open  a  court  of 
this  description  for  the  purpose  first  de- 
scribed :  such  is  the  duty  now  sought  to  be 
imposed  on  the  Archbic^op  of  Canterbury. 
1  would  ask,  is  there  any  necessity  for 
this  P  That  person  was  formerly  ordained 
a  deacon,  more  lately  a  priest :  the  whob 
world  were  called  upon  at  those  two 
several  periods  to  pronounce  whether 
they  suspected  him  of  any  great  crime  or 
offence.  If  thev  did  on  his  first  ordina- 
tion, that  was  delayed  until  he  was  clear 
of  the  charge.  The  same  process  was 
again  gone  through  when  he  was  made  a 
priest.  All  might  come  to  make  particular 
accusations,  if  they  thought  proper,  of  any 
great  crime  or  ofience :  and  then  that  was 
cleared,  or  the  ordination  could  not  pro- 
ceed. This  person  then  has  already  twice 
undergone,  every  bishop  has  undergone, 
this  ordeal ;  and  the  ordaining  bishop  was 
twice  enabled  to  institute  all  needful  in- 
quiries into  his  life  and  conversation.  But 
the  deacon  has  become  a  priest,  and  the 

Ericst  become  now  the  lora  bishop  elect, 
earing  the  additional  testimony  of  the 
election  itself,  by  parties  competent  to 
judge  of  his  fitness  in  all  respects;  or, 
since  that  statute,  he  brings  his  nomina- 
tion by  the  Crown.  Is  that  to  pass  for 
nothing  as  a  testimonial?  Why  is  the 
archbishop  to  suspect,  and  to  commence 
any  inquiry  P  And,  much  more,  why  is 
he  to  call  upon  all  mankind  to  question 
the  confirmation?  If  the  election  were 
in  the  people  at  large,  everv  one  voting 
according  to  his  opinion  of  the  candidate, 
no  instance  occurs  of  such  a  court  of  accu- 
sation being  held.  But  here  the  election 
had  passed  away  fi'om  the  people,  and 
vested  for  ages  in  the  dean  and  chapter, 
who  have  presented  the  bishop  elect  for 
confirmation,  under  the  express  recom* 
mendation  of  the  Crown. 

The  limitation  of  time  imposed  by  the 
statute  on  the  two  great  processes  of  elec- 
tion and  consecration  seems  to  afibrd 
material  support  to  this  view.  The  elec- 
tion must  be  made  in  twelve  days :  if  not, 
the  king  may  nominate.  The  archbishop 
is  enjoined  to  consecrate  in  twenty  davs, 
which  would  suffice  for  the  preparation 
and  transmission  of  documents  f^m  the 
more  distant  parts  of  the  country.  Again, 
the  election  is  reduced  to  a  mere  &rm, 
the  appointment  being  both  virtually  and 
in  terms  to  be  made  by  the  king.  The 
consecration  wears  a  more  solemn  Mpeot ; 
the  Book  of  Common  Prayer  prescribes 
the  impressiTe  forms  withawftdsaaotioni. 
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j  what  I  have  heard  to-day,  I  am  of  opinion 
1  that  the  burden  of  proof  rests  on  those 
j  who  affirm  the  adoption  of  any  portion  of 
.  it  in  England.    I  thought  of  stating  that, 
j  merely  by  way  of  protest,  because  some 
things  were  said  at  the  bar  which  seemed 
to  question  so  important  a  position.     iJut 
'  1  do  not  dwell  upon  it.  not  wanting  that 
j  principle  here,  inasmuch  as  I  am  fully 
j  convinced  that  this  practice  has  never  ex- 
I  isted  at  all  authoritatively  in  this  country  : 
I  and  for  this  I  mainly  rely  on  the  ar^- 
ments   of  those   learned  gentlemen   who 
have  supported  the  present  motion :  they 
have  satisfied  me   that  no  such  opposer 
ever  has  been  heard  on  any  such  occasion  : 
this  fact  I  draw   not  from   affidavits  or 
documents;  but  the  total  absence  of  all 
affirmative  proof  of  a  proceeding  extra- 
ordinary, so   striking,   and  so  affecting, 
that  if  it  ever   took  place   it   must  hwe 
been  notorious,  proves  to  me  that  it  never 
took  place;  there  is  not,  in  my  opinion,  a 
trace  of  such  proof;  all  records,  historical 
and  legal,  present  a  perfect  blank  to  our 
investigation   of   this    subject.      It    was 
thrown  out  on  the  motion  that  such  oppo- 
sition had  never  been  necessary  before,  as 
if  none  suspected  of  unsound  doctrine  had 
ever  been  msed  to   the  episcopal  office. 
What?      During  all  the    centuries  that 
Christianity  has  flourished  in  this  country, 
not  one  infected  with  heretical  opinions 
or  bond  fide  thought  to  be  so  tainted  P  Was 
there  in  those  dark  ages  no  spirit  of  pcr« 
secution,  no  spiritual  pride  P     But,  sup- 
posing all  to  have    been    orthodox    and 
universally  admitted  to  be  so,  has  no  one 
ever    been    promoted    whose    piety    and 
morals  were  not  wholly  above  all  excep- 
tion?    And,  even    assuming    this,  were 
there  none  capable  of  preferring  a  false 
charge  P       Was  envy  acad,   was  faction 
banished  from  the  world?    Where  were 
the  sons  of  Belial  at  that  time  P  We  know 
that  the  family  is  not  extinct  even  now : 
and  there  never  could  be  a  field  in  which 
they  could  act  with  so  much  delight. 

Observe  what  would  happen.  **  Come 
forth  and  oppose  the  confirmation  of  the 
bishop  elect :  "  such  is  the  invitation  of 
the  public  officer  to  the  whole  people,  first 
pronounced  in  the  church,  afterwards 
ejaculated  at  the  door.  An  answer  would 
surely  have  been  heard  in  some  quarter : 
"  Here  am  I  to  tell  you  that  I  remember 
the  bishop  elect  at  college  some  twenty 
vears  ago;  and  I  recollect  some  irregu- 
larities of  conduct  which  in  my  judg- 
ment unfit  him  for  a  bishop."  A  second 
says :  **  He  is  justly  suspected  by  me  of 
having  but  recently  performed  the  church 
service  in  a  state  of  ebriety."  The 
changes  may  be  ruuff  on  all  those  of- 
fences or  defects  which  are  blemishes  to 
the  episcopal  character,  all  from  which 


The  bishop,  when  elected,  and  his  election 
confirmed,  before  receiving  episcopal  or- 
dination, is  to  be  called,  tried,  and 
examined :  and  the  archbishop,  after  re- 
ceiving him  at  the  hands  of  two  bishops, 
demands  the  kiug*s  mandate  for  his  con- 
secration. Certain  oaths  follow  ;  then  the 
litany ;  **  then  the  archbishop  sitting  in 
his  chair"  shall  put  certain  fixed  ques- 
tions to  him  that  is  to  be  consecrated,  and 
to  those  fixed  answers  are  to  be  given  by 
him.  The  thirty-sixth  of  the  Articles  of 
Beligion  declares  expressly  that  the  con- 
secration shall  be  in  that  form,  which  shall 
be  deemed  perfect,  and  according  to  the 
law  of  God.  The  consecration  therefore 
is  said  to  be,  like  the  election,  little  more 
than  nominal ;  the  one  initiated  by  the 
dean  and  chapter,  and  the  other  consum- 
mated by  the  archbishop,  but  both  in 
reality  the  acts  of  the  king:  and,  if  this 
be  so,  we  are  asked  to  discover  some  reason 
why  the  confirmation  should  be  more  real 
than  these. 

The  answer  attempted  is  that  the  word 
**  confirm  "  had  a  known  legal  meaning  in 
the  time  of  Henry  VIII.,  and  was  used  by 
the  Legislature  in  its  legal  sense.  After 
remarking  that,  though  it  might  bear  that 
sense,  it  did  not  bear  it  to  the  exclusion 
of  any  other,  I  will  proceed,  however,  to 
inquire  v\hat  was  at  that  time  the  mean- 
ing of  confirmation  by  the  archbishop,  and 
whether  the  gentlemen  who  come  forward 
and  contend  that  confinnation  was  under- 
stood to  mean  the  power  of  holding  a 
Court,  with  the  duty  of  summoning  all 
persons  to  come  in  and  oppose  the  confir- 
mation of  the  bishop  elect,  are  right  in  so 
contending.  The  favour  of  his  sovereign 
is  supposed  to  place  the  lord  bishop  elect 
in  no  position  analogous  to  anything  I 
am  aware  of  but  that  of  a  felon,  upon 
whose  trial  the  jury  is  charged ;  he  has 
pleaded  "Not  guilty,**  and  forthwith  all 
persons  are  invited  by  public  proclama- 
tion, if  they  know  of  any  treasons,  mur- 
ders, felonies  or  other  misdemeanors  done 
or  committed  by  the  prisoner,  to  come 
forward  and  give  their  evidence.  In  that 
situation  the  bishop  is  placed  by  the  favour 
of  the  Crown.  The  black  catalogue  of 
treasons,  murders,  felonies,  and  misde- 
meanors is  made  darker  and  more  ominous 
by  that  word  which  has  crowded  with 
crimes  the  records  of  mankind,  the  fatal 
and  comprehensive  description,  heresy. 

When  engaged  on  this  general  subject, 
I  think  it  necessary  to  reassert  what  has 
so  often  been  declared  by  our  illustrious 
predecessors  in  this  Court,  and  by  the 
greatest  writers  on  the  English  Constitu- 
tion, that  the  canon  law  forms  no  part  of 
the  law  of  England,  unless  it  has  been 
brought  into  use  and  acted  upon  in  this 
country.      Hence>  rather  differing  from 
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the  pfaAriaee  blessed  Qod  that  he  was  himo 
self  exempt.  His  mother's  chastity  may 
be  impeaohed,  or  his  own  ill  management 
of  his  son.  The  Arohbishop  may  deem  the 
ohargee  friyolons,  or  may  know  them  to 
be  false;  he  may  think  that  they  have 
been  atoned  for  by  a  long  life  of  piety  and 
yirtne ;  or  he  may  know  the  aconsers  to 
be  infamous  and  malignant,  and  utterly 
unworthy  of  belief.  Tnis,  however,  does 
not  altev  his  duty :  the  inquiry  must  pro- 
ceed; and,  whatever  the  result,  even  if 
the  confirmation  is  delayed  but  a  day, 
some  taint  of  calumny  may  remain.  But 
before  these  articles  are  well  committed 
to  writing  comes  the  unfathomable  charge 
of  heresy,  to  be  proved  by  extracts  from 
books,  or  reports  of  converBations  in  their 
nature  difBcult  to  understand,  remember, 
and  report,  and  defying  the  most  innocent 
man  to  answer  them  without  the  com- 
pftrison  of  other  passages,  and  the  explana- 
tion that  may  take  out  the  sting.  If  no 
other  effect  results,  he  must  be  a  clumsy 
accuser  who  could  not  prolong  the  deba^, 
so  that  the  confirmation  might  be  *'  letted, 
deferred,"  and  *'  delayed  "  till  the  natural 
life  of  all  concerned  is  closed,  the  see  in 
the  meantime  remaining  without  a  bishop, 
and  the  Archbishop's  whole  time  having 
been  diverted  from  his  high  duties  to  this 
absorbing  investigation. 

The  existence  of  this  court  being  in- 
ferred, we  are  next  to  infer  what  its  pro- 
ceedings must  be.  This  we  derive  from 
the  citation  of  opposers,  from  the  formula 
used  in  confirmation,  and  from  the  eohedMla 
prima  exhibited  by  the  proctor  to  the  dean 
and  chapter, whoprays  that  their  election 
be  confirmed.  This  schecMa  is  thus  de- 
scribed by  Bish(^  Otbeon  in  a  note  to 
stat.  25  Men,  8.  c.  20.»  correctly  copied  by 
Mr.  8iephen$  in  his  useful  work  on  Eccle- 
siastical and  Eleemosynary  Statutes  :(a) 

*'  The  said  proctor,  in  the  name  of  the  dean 
and  chapter,  exhibiting  the  citation  and  retoni 
above  mentioned;  prays,  that  the  opposeis  (if 
any  be)  not  appearing,  may  be  pronounced  con- 
tomaciovis,  and  precluded  from  farther  opposi- 
tion, and  that  the  confirmation  may  be  proceeded 
in ;  which  is  accordingly  done  by  this  schedule.*' 

A  $vmmar%a  peHHo  is  then  presented  by 
the  same  proctor,  setting  forth,  among 
other  things,  the  fitness  of  the  person 
elected. 

*'  Schedula  aecnnda  :  before  sentence,  a  second 
prsconication  of  the  oppositores  (if  any  be)  is 
made,  ad  fores  exteriores  ecclesim,  and  (none 
appearing)  they  are  declared  contumacious,  by 
a  second  schedule." 

(a)  The  Statutes  relathnff  to  the  Ecclesias- 
tical and  Eleemosynary  Institutions  of  England, 
&c  By  A.  J.  Stephens,  voL  i.  p.  167,  note  (9). 
1  Qihs.  Cod.  110,  note  r  (2d  ed.). 


In  this  court  of  confirmation  then,  which 
is  turned  by  the  argument  into  a  court 
of  opposition,  it  is  absolutely  taken  for 
granted  that  no  opposers  will  appeu'; 
and,  if  they  do,  no  provision  is  maae  for 
their  being  heard,  nor  for  what  shall  be 
done  if  they  are  heard ;  in  truth,  the  non- 
appearance of  opposers  is  as  much  a  part 
of  the  proceeding  as  any  other  part  of  it, 
though  the  absurd  form  of  pronouncing 
them  contumacious  is  still  preserved, 
perhaps  through  the  jealousy  of  all  change 
which  has  so  often  obstructed  improve- 
ment, perhaps  from  another  difficult^  ^^- 
erally  found  in  the  way  of  reformation, 
because  certain  emoluments  were  earned 
by  these  idle  ceremonies  in  each  of  their 
ten  stages. 

The-  evidence  then  that  this  opposition 
actually  took  place  in  the  most  ancient 
times  is  the  very  same  as  that  which  would 
prove  its  existence  daring  the  last  three 
centuries,  the  fact  of  the  proclamation 
made.  But  we  know  the  contrary  of  this. 
In  point  of  fact  it  has  been  mere  matter 
of  form  during  the  whole  of  the  latter 
period.  Why  not  of  the  former?  When 
the  inadequacy  must  have  always  been  as 
palpable  as  the  iniquity  of  a  proceeding 
which  would  have  no  certain  results  but 
imcharitable  feelings  and  permanent  dis- 
quiet in  the  church,  why  may  not  the 
ecclesiastical  authorities  themselves,  even 
in  the  most  ancient  times,  have  the  credit 
of  tacitly  surrendering  so  invidious  and 
dangerous  a  power,  or  rather  of  refusing 
to  adopt  itr  I  will  not  say  that  any 
attempt  to  carry  this  supposed  law  into 
elTect  must  have  shown  its  impracti- 
cability and  insured  its  rejection;  but 
such  a  consequence  is  highly  probable, 
and  will  best  account  for  its  non-appear- 
ance in  the  books. 

But  let  ns  consider  what  a  mighty  edifice 
is  sought  to  be  raised  on  this  naked  word 
"  confirm  " :  a  court  for  the  trial  of  un- 
known accusations,  a  judicial  authority 
with  process  and  practice  of  its  own,  the 
power  of  summoning  and  compelling  wit- 
nesses, of  securing  respect  to  itself  and 
enforcing  its  orders  and  decrees.  Wo  are 
told  that  the  archbishop  has  already  a 
court  BO  endowed,  the  Court  of  Audience, 
which  appears  in  Lord  Cohere  enumeration 
in  his  4th  In$Utuie,(a)  who  never  imag:ined, 
however,  that  it  enjoyed  those  functions : 
yet  all  admit  that  mis  Court  is  possessed 
of  no  contentious  jurisdiction  whatever: 
the  vicar-general  presides  there;  but  he 
is  no  necessary  party  to  attend  the  confir- 
mation of  a  bishop's  election.  That  this 
Court  has  ever  done  what  the  arohbishop 
is  now  required  to  do,  no  one  has  pre- 
tended. 

(a)  4  Inst  887. 
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becoming  a  bishop.  The  Oonrt  said  he 
was  not  a  bishop  till  confirmed :  his  title 
to  the  temporalities  was  bat  inchoate.  The 
Court  said,  till  confirmed  he  may  possibly 
be  rejected. (a>  One  of  the  Judges,  in  the 
coarse  of  the  rery  extended  argnment, 
about  half  the  length  of  that  argument 
which  we  have  lately  heard,  declared  that 
opposers  on  the  occasion  are  always  sum- 
moned. This  was  perfectly  onexeeption- 
able ;  but  it  prores  nothing  to  the  point. 
His  full  title  depends  on  the  archbishop's 
confirmation ;  and  in  the  course  of  that 
proceeding  opposers  are  called  for;  they 
were  called  for  on  the  present  occasion. 
Judge  WhiUock,  to  show  that  the  nomina- 
tion was  not  alone  sufficient,  alludes  to  the 
possibility  of  its  neyer  being  completed, 
and  speaks  of  the  ceremony,  which  plainly 
shows  its  imperfection ;  but  he  drops  no 
hint  that  he  bad  erer  heard  of  an  opposer 
beinp  admitted ;  and  so  he  leayes  the  case 
precisely  where  it  was. 

A  useftil  namphlet  (h)  was  refferred  to  by 
the  leamea  civilian  who  sapported  the 
rale,  a  collection  of  extracts  showing  the 
sentiments  entertained  by  canonists,  di- 
vines, and  others  upon  the  Royal  prero- 
^tive,  not  by  judges  or  students  of  eithel* 
branch  of  law.  The  general  scope  of  this 
little  work  is  to  illostrate  the  doctrine  so 
clearly  laid  down  in  the  37th  of  oar 
Articles,  that  the  Soyereign  has  not  the 
power  of  the  keys,  and  cannot  confer 
orders : 


That  the  appointment  of  bishops  is 
vested  exclusively  in  the  Crown  since  the 
time  of  Henry  VITI.  has  been  an  universal 
opinion:  that  any  opposer  ever  appeared, 
there  is  not  even  the  shadow  of  a  surmise. 
The  records  of  the  Court  of  Audience,  and 
of  all  other  ecclesiastical  courts,  are  silent 
as  to  any  attempt  of  the  kind,  with  a  single 
exception,  to  which  I  now  advert.  In 
1628,  BiBho^  Mountagiie  was  presented  for 
confirmation :  according  to  custom,  op- 
posers were  challenged ;  and  contrary  to 
custom  an  opposer  claimed  to  be  heard. 
He  accused  him  of  personal  unfitness 
on  acconnt  of  the  Bishop's  theological 
opinions.  The  vicar  general.  Dr.  JJiv«#, 
is  reported  to  have  refused  him  a  hearing ; 
but  he  is  said  to  have  grounded  his  reftisal 
solely  on  the  fact  that  the  charge  was  not 
written,  and  then  to  have  added  that,  if  ic 
had  been  written,  he  would  have  received 
it.  The  report  is  loose  and  unauthen- 
tioated.  But,  if  literally  true,  to  what 
does  it  amount  P  Of  Dr.  Bive$  we  know 
but  little,  and  that  not  much  to  his  credit : 
but  that  which  is  said  to  be  the  law  under 
circumstances  not  requiring  judicial  con- 
sideration is  of  little  value.  We  have 
reason  every  day  to  repudiate  the  claim 
to  make  law  by  these  obiter  dicta.  To  me, 
however,  it  is  tolerably  clear  that  Dr.  Bivea 
was  wrong,  if  the  law  is  as  the  prosecutors 
of  this  rule  suppose :  nothing  is  said  in 
that  law  about  writing :  the  opposers 
might  be  unable  to  write.  The  person 
who  wished  to  become  an  opposer  to  the 
confirmation  of  the  Bishop  ofifanche»ter(a) 
may  now  come  forward  for  a  mandamus, 
and  argue  that  that  act  was  null  and  void 
because  his  opposition  was  shut  out  for 
tiie  same  bad  reason.  True,  that  right 
reverend  prelate  has  been  consecrated; 
but,  if  this  court  of  confirmation  is  bound 
to  hear  all  opposers,  and  the  refusal  ren- 
ders the  proceedings  null  and  void,  a  very 
plausible  foundation  at  least  is  laid  for  a 
motion  for  a  mandamus  in  that  case  as 
well  as  this. 

Some  dicta  were  also  cited  ftrom  our  law 
books,  or  rather  one  dictilm  in  the  case 
of  Evans  v.  A$cuithe,(b)  reported  b; 
Sir  Qefrey  Palmer  and  Sir  W,  Jones. 
distinction  was  taken  between  a  bishop 
elect  only,  and  a  bishop  confirmed.  The 
Dean  of  York  had  been  promoted  to  an 
Irish  bishopric.  In  an  interval  of  a  year, 
which  passed  between  his  promotion  and 
his  confirmation,  he  had  ^*anted  a  lease 
as  dean ;  and  the  cjuestioti  was,  whether 
be  was  not  inoapacitatod  from  doing  so  by 

(o)  See  a  notice  of  this  case  in  Mr.  A.  J. 
Stephens's  Practical  Treatise  of  the  Laws  re- 
lating to  the  Clergy,  vol.  ii.  Addenda,  p.  1452, 
note  (1). 

(6)  Palm.  467;  S.  C.  1  (W.)  Jones,  168. 


1 


**  The  Queeo*8  Majesty  hath  the  chief  power 
in  this  realm  of  Bugland,  and  other  her  do- 
minionB,  onto  whom  the  chief  government  of  all 
estates  of  this  realm,  whether  they  be  ecclesias- 
tical or  civil,  in  all  causes  doth  appertain,  and  is 
not,  nor  ought  to  be  subject  to  any  foreign 
jurisdiction.  Where  we  attribute  to  the  kmtf't 
majesty  the  chief  govemmeot,  by  whioh  titfes 
we  understand  the  minds  of  some  slaoderons 
folks  to  be  offended  :  we  give  not  to  our  princes 
the  ministering  either  of  Qod's  word  or  of  the 
sacraments,  the  which  thing  the  injonctions  also 
lately  set  forth  by  Blisabeth  oar  Queen  do  most 
plainly  testify  :  bat  that  only  prerogative  which 
we  sbe  to  have  been  given  always,  to  all  godly 
princes  in  holy  Scriptures  by  God  hhnself ,  that 
is  that  they  shoald  mle  all  estates  and  degrees 
committed  to  their  charge  bv  Qod,  whether  thev 
be  ecclesiastical  or  temporal,  and  restrain  with 
the  civil  sword  the  stubborn  and  evil  doers." 

The  whole  of  this  article  must  be  takem 
together.  There  is  no  power  of  the  keys ; 
none  to  ordain,  or  to  absolve :  but  there  is 
a  power  over 

"all  states  and  degrees  committed  to  their 
charge  by  Qod,  whether  they  be  ecclesiastical 
or  temporal." 


(a)  Paha.  474. 

(b)  The  boyalty  of  the  Orowh,  ice. 
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ThiB  is  the  power  olsimed  now  to  be 
exeroised  by  the  Crown«  but  which  the 
Crown  does  not  in  effect  possess  if  the 
archbishop  can  reject  on  opposition  the 
bishop  nominated  by  the  Grown. 

One  of  these  extracts,  taken  fttnn  a  dia- 
logue between  a  Boman  OathoUc  and  a 
member  of  the  Church  of  England,  is  re- 
markable.(a)  The  CathoUo  objects  that 
under  the  Beformation  there  are  as  many 
popes  as  kings^  and  that  they  do  assume 
pnestly  power;  but  the  answer  of  the 
member  of  the  Church  of  England  is  this : 

"  The  freedom  of  election  doth  not  exclude 
the  King*8  sacred  aatbority,  bat  force  and 
tyranny  only.  If  any  unworthy  person  should 
be  forced  upon  them  against  their  wills,  or  the 
elenpr  should  be  oonstnuned  to  gire  their  Toices 
by  lorce  and  threatening,  such  an  election  can- 
not be  said  to  be  free.  But  if  the  King  do 
nonnnato  a  worthy  person  aoeording  to  the 
laws,  as  onr  kings  binre  used  to  dcs  and  giye 
them  authority  to  choose  -him,  there  is  no  reason 
why  this  may  not  be  called  a  free  election.  For 
heie  is  no  force  or  violence  used." 

Then  the  Catholic  proceeds : 

"  But  if  the  King,  deeeifed  by  undeserred  re- 
commendations,  should  happen  to  propose  to 
the  clergy  a  person  unlearned,  or  of  ill  morals, 
or  otherwise  manifestly  unworthy  of  that  func- 
tion, what's  to  be  done  then  ?  " 

The  answer  is : 

"Oar  kings"  "are  wont  to  proceed  in  these 
cases  maturely  and  cautiously;  I  mean,  with 
the  utmost  care  and  prudence;  and  hence  it 
comes  to  pass  that  the  Church  of  England  is  at 
this  time  in  such  a  flourishing  condition." 

Then  he  puiBues  it  x 

''Since  they  are  but  men,  they  are  hable  to 
hmnan  weakness  :  and,  therefore,  what  is  to  be 
done,  if  such  a  case  shoeM  happen ?" 

The  answer  is, 

**  If  the  electors  conld  make  snAcient  proof  of 
sneh  crimes  or  ineapacities,  I  think,  it  were  be- 
coming them,  to  represent  the  same  to  the  King 
with  all  due  honulity,  iMdetty,  and  duty; 
humbly  beseeching  his  Majesty,  out  of  his 
known  clemency,  to  take  care  of  Uie  interest  of 
the  widowed  Church.  And  our  princes  are  so 
famous  for  their  (Mety  and  condescension,  that, 
I  doubt  not  but  his  Majesty  would  graciously 
answer  their  pious  petition,  and  nominate 
another  unexceptionable  person,  agreeable  to 
all  their  wishes.  Thus  a  mutual  affection  would 
be  kept  up  between  the  bishop  and  his  church. 
Thus  I  have  showed  you,  that  our  kings  have 
had  a  singular  prerogatiTe  in  the  election  of 
bishops  :  and  now  I  am  to  prove  that  thej  had 
the  same  lawihUy." 

(a)  Lindsay's  transUtion  of  Mason's  Vindicin 
Ecdesitt  Anglicanse,  cited  in  The  Boyal^  of  the 
Crown,  Ac  p.  17. 


Then  King  OAoriat  II.  is  alluded  to  in 
this  pamphlet(a)  as 

"having  taken  into  his  serious  consideration 
how  mnch  it  will  conduce  to  the  gloir  of  €k>d, 
our  "  (the  king's)  "  own  honour  and  the  welfare 
both  of  our  church  and  universities,  that  the 
most  worthy  men  be  preferred  and  favoured 
aoeording  to  their  merits," 

and  made  an  order  that  no  secretary  of 
state  should  move  his  Mi^esty  on  the  be- 
half of  any  person  whatever  for  prefer- 
ment in  the  church  without  having  the 
attestation  of  certain  high  persons,  includ- 
ing the  Archbishop  of  UafUerbwry  and  the 
Bishop  of  Londwi  for  the  time  being. 
King  WiUiam  HI.  made  a  similar  order.^) 
But  all  this  was  withoat  the  least  refer- 
ence to  the  supposed  power  of  the  arch- 
bishop to  examme  and  to  enter  into  any 
at  the  time  of  the  confirma- 


lon. 

Bishop  CKhgon  is  mentioned  in  the  same 
pamphlet;  and  he  is  a  most  remarkable 
authority  in  my  opinion  upon  the  subject. 
He  was  assailed  by  one  of  tne  most  learned 
Judges  who  oyer  sat  in  this  Court,  Sir 
IftclkiaZ  Foster, (e)  as  one  disposed  to  erect 
the  church  into  an  imperium  in  imp&rio,  a 
sacerdotal  order  which  must  in  time  absorb 
all  the  other  powers  in  the  state.  Oibsim 
wrote  his  invaluable  treatise,  the  great 
storehouse  of  ecclesiastical  law ;  and  from 
that,  copying  more  ancient  works,  we 
deriye  aU  the  evidence  in  ftkvour  of  this 
application.  Tet  neither  in  that  work  nor 
in  the  course  of  any  proceedings  taken  by 
him  does  he  assert  Ihe  existence  at  any 
time  of  a  power  in  the  archbishop  to  de- 
feat by  such  an  inquiry  as  that  suggested 
the  nomination  of  the  Crown. 

There  were  certainly  questionable  ap- 
pointments made  of  persons  of  doubtful 
orthodoxy ;  upon  whicn  it  is  only  necessary 
to  mention  that  no  less  than  four  times 
Bishop  Hoadly  gave  all  mankind  the 
opportunity  which  resulted  from  this  sup- 
posed course  of  summoning  all  to  appear 
to  make  their  opposition  to  his  election  on 
account  of  his  opinions.  Ko  such  opposi- 
tion was  eyer  niade,  though  there  might 
be,  and  very  probably  was,  remonstrance 
against  his  appointment.  Acting  on  this 
principle,  too,  Archbishop  Wake  remon- 
Btratea  successfally  against  the  promotion 
of  8a>rMJiel  Clarhe,  and  Bishop  Oib9<m 
against  that  of  Dr.  Bundle,  From  an  able 
treatise  lately  published  in  a  magasine, 
which  is  quoted  in  the  same  pamphlet, (d) 

(a)  The  Boyaltj  of  the  Crown,  &c.  p.  80. 

(6)  lb. 

?c)  1785.  In  a  pamphlet  enUtled  « An  Ex- 
amination of  the  Scheme  of  Church  power  laid 
down  in  the  Codex,"  &c.  See  IXodson's  Life  of 
Sir  M.  Foster,  p.  18. 

(<0  The  Boyalty  of  the  Crown,  &c.  pp.  58, 54. 

b2 
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into  itfl  dread  repose.     But  this  simile 


we  are  told  that  other  sovereigns  have 
consulted  the  Archbishop  before  thej  pro- 
moted to  oflBces  of  such  high  importance. 
But  not  a  word  is  uttered  to  show  that  the 
Archbishop  could  institute,  and  was  bound 
to  institute,  an  inquiry  into  the  merits 
and  demerits  of  the  parties  nominated  by 
the  Crown  if  any  opposer  thought  proper 
to  malign  them  at  the  time  of  confirma- 
tion. 

I  will  not  take  an  imaginary  case,  but 
will  now  advert  to  recent  facts,  as  much 
a  part  of  the  history  of  our  country  as 
those  which  occurred  in  the  time  of 
Henry  or  Elizabeth.  We  know  that,  on 
the  rumour  of  an  intention  of  the  Crown 
to  make  a  particular  promotion,  thirteen 
or  foui-teen  right  reverend  bishops  thought 
the  appointment  highly  objectionable,  and 
addressed  to  the  prime  minister  a  strong 
remonstrance  against  it.(a)  They  urged 
various  topics — the  probable  discontent  of 
the  clergy,  the  recorded  censure  of  one  of 
our  universities ;  but  there  was  one  topic, 
of  far  greater  weight  if  this  application  is 
Bustainable,  to  which  they  never  adverted. 
They  never  warned  the  minister  against 
the  scandal  of  a  public  opposition  at  tlie 
time  of  confirmation,  and  the  possibility 
of  the  Queen's  nominee  being  rejected  by 
the  archbishop  as  a  heretic.  One  of  the 
most  distinguished  among  them  warmly 
entreated,  far  the  dean  and  chapter,  that 
they  might  not  be  exposed  to  the  peril  of 
a  pramimire,  nor  be  called  upon  to  elect 
one  whom  in  their  conscience  they  could 
not  approve,  since  their  rejection  must  be 
followed  by  that  consequence.  There  was 
no  such  intercession  in  favour  of  the  arch- 
bishop who  mighii  incur  the  same  danger  ; 
no  intimation  that  his  Grace  was  not 
equally  bound  by  the  statute  to  confirm 
the  person  if  he  should  be  named  by  the 
Crown;  no  assertion  of  the  danger  and 
disgrace  of  an  opposition  so  likely  to  arise 
in  numerous  quarters  if  one  condemned 
by  a  convocation  at  Oxford  should  be 
elevated  as  a  mark  for  animadversion  in 
St.  Mary's  Church. 

The  ArchbiBhop  is  said  to  be  converted 
into  a  mere  machine  by  exercising  the 
functions  with  which  he  is  well  ooutented. 
The  phrase  suggests  to  me  the  idea  that 
our  writ  is  sought  for  to  construct  a 
machine  fraught  with  something  like 
galvanic  influence  to  revive  a  body  which 
has  been  dead  for  a^,  that  it  may  per- 
form some  convulsive  manoeuvres  for 
twenty  days,  and  then  relapse  for  ever 


(a)  A  remonstrance  against  Dr.  Hampden's 
appointment,  signed  by  thirteen  bishops,  was 
forwarded  to  Lord  John  Russell  in  December 
1847.  The  remonstrance  and  answer  are  printed! 
in  Jebb't  Beport,  p.  6  (•). 


would  imply  that  the  form  once  had  ani- 
mation, which  in  my  conscience  I  do  not 
believe.  It  is  not  true  to  represent  the 
archbishop  as  a  mere  machine,  even  if 
ministerial  in  the  confirmation.  I  have 
shown  some  duty  attaching  to  that  office, 
not  unlike  that  of  a  returning  officer  at  a 
parliamentary  or  municipal  election.  This 
confirmation  is  necessary  to  give  the  new 
bishop  aU  his  rights.  The  Archbishop  is 
not  unlikely  to  make  some  inquiry  touch- 
ing the  bishop  elect:  and,  if  the  result 
should  lead  him  to  the  opinion  that  the 
appointment  would  be  injurious,  he  may 
(as  we  have  seen)  advise  the  Crown  in  the 
first  instance  against  issuing  the  conge 
d'elire  and  letter  missive.  Even  after- 
wards, if  he  is  since  informed  of  facts 
which  really  convince  him  of  such  mis- 
chief, he  may  still  resort  to  the  Sovereign, 
and  request  to  be  relieved  from  thepainful 
duty  imposed  bv  the  statute.  He  may 
make  it  clear  that  the  conge  d'eUre  and 
letter  missive  were  obtained  in  ignorance 
of  the  truth  and  ought  to  be  set  aside. 

Extreme  cases  are  ingeniously  devised, 
but  are  not,  and  cannot  with  decency  be 
thought,  possible.  But,  even  if  the  worst 
be  supposed,  if  the  Crown  will  persist 
against  warning  and  remonstrance  in 
nominating  a  bishop  whom  the  metro- 
politan cannot  consent  to  confirm  without 
violating  his  conscience,  his  duty  is  clear. 
He  must  act  as  some  of  our  predecessors 
in  old  times  have  done,  when  required  to 
submit  to  dictation  firom  the  Crown :  they 
forfeited  their  offices  by  not  obeying :  he 
must  resign.  From  the  course  taken  by 
the  present  Archbishop,  I  have  no  doubt 
that,  after  hearing  of  the  objections  no- 
toriously made  to  the  doctrine  of  Bishop 
Hampden,  his  Grace  has  formed  the  de- 
liberate opinion  that  those  objections  have 
no  solid  foundation. 

I  would  ask  whether  it  has  been  the 
opinion  of  any  person,  until  within  these 
few  weeks,  and  until  this  unhappy  con- 
troversy arose,  that  the  absolute  power  of 
appointing  bishops  was  not  in  the  Crown. 
If  it  has  only  come  into  bein^  sinoe  this 
very  inflamed  state  of  mind  has  arisen, 
surely  we  ought  to  regard  all  arguments 
upon  the  subject,  drawn  from  remote 
antiquity  and  from  obscure  cases,  with 
very  considerable  jealousy.  When  I  heard 
Sir  Fitzroy  Kelly,  with  his  impressive 
solemnity  of  manner,  entreat  tnat  we 
would  not  expose  the  Archbishop  to  the 
mockery  and  shadow  of  having  all  the 
prayers  recited,  for  the  mere  purpose  of 
going  through  a  form  and  acting  a  fierce, 
I  comess  I  hardly  knew  how  to  meet  it. 
Are  the  dean  and  chapter  to  be  treated  as 
nothing  P  Do  they  proceed  withoutprayer 
and  without  solemn  oeremonj  P    If  they 
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are  reqnired,  notwithstanding  all  this^ 
nnder  tne  threat  of  penal  oonseqnenceB,  to 
elect  a  particnlar  person,  and  none  other, 
the  law  which  compels  them  may  be  an 
unreasonable,  ill-considered,  and  impious 
act  of  parliament  that  ought  to  be  re- 
pealed; but  why  should  there  be  more 
objection,  on  account  of  this  solemnity 
being  introduced,  to  the  archbishop's  share 
than  to  that  of  the  dean  and  chapter  P  I 
forbear  for  obvious  reasons  entering  more 
fully  into  that.  T  was  reminded  of  the 
Boman  augurs,  who  were  said  never  to  meet 
one  another  without  laughing(a):  and  I 
think  that,  if  these  ^ntlemen  had  induced 
us  to  issue  this  writ  upon  considerations 
of  the  incredible  scandal  and  impropriety 
of  using  a  solemnity  upon  such  an  occa- 
sion, they  would  have  had  some  reason  to 
laugh  at  our  expense. 

I  agree  with  my  brother  Coleridge  that 
our  time  has  been  much  too  short  to  write 
as  fully  as  might  be  desired,  though  not, 
I  think,  to  form  a  satisfactory  opinion.  I 
have  devoted  as  much  time  as  I  could 
afford  to  the  task  of  placing  mj  conclu- 
sions upon  paper,  that  nothing  might  bear 
the  least  appearance  of  captious  remarks 
upon  what  has  fallen  from  my  two  learned 
brethren  in  their  most  able  and  well-con- 
sidered arguments.  I  abstain  from  all 
such  remarks,  #ith  this  single  exception, 
that  my  brother  Ooleridge'a  argument  has 
strengthened  my  opinion  aeainst  the 
motion,  by  proving  how  the  plain  law  of 
England  may  be  nut  in  hazard  by  learned 
speculations  on  ODscure  works  of  doubtful 
import  anywhere,  and  of  no  authority 
here. 

Now  comes  the  Question  which  presses 
most  on  my  mino.  Having  stated  my 
reasons  for  the  opinion  which  I  deliber- 
ately form,  and  conscientiously  entertain, 
that  this  never  has  been  at  any  time  the 
law  of  England,  I  must  be  of  opinion  that 
the  Oourt  ought  to  refuse  the  writ  of 
mandamus.  But  upon  that  opinion  I  have 
had  the  greatest  difficulty,  and  have  felt 
the  greatest  possible  hesitation  in  acting, 
because  I  feel  the  authority  of  my  two 
learned  brothers,  and  the  ungracious 
appearance  of  xefosin^  the  opportunity  of 
inquiiy.  ^  In  any  ordinary  set  of  circum- 
stances, in  the  case  of  an  inclosure,  of  a 
railway,  or  matter  of  property,  we  should 
have  no  question  whatever  that  the  doubt 
of  any  one  on  the  Bench  would  have  made 
further  inquiry  desirable.  I  should  have 
instantly  agreed.  A  writ  of  error  would 
lie  in  that  case  to  correct  any  opinion 
that  might  be  shown  on  more  discussion 
to  be  erroneous.  But  every  judge  must 
act  on  his  own  conviction.  I  own  that  my 
opinion  is  ao  entirely  settled,  and  I  must 

(a)  ac.  De  Divinst.  II.  24.  51. 


say  so  entirely  unchanged  by  what  I  have 
heard  of  the  argument  to-dav,  that,  feeling 
the  utmost  disposition  to  do  all  that  can 
be  done  to  show  my  respect  for  my  learned 
brothers,  I  do  not  thixik  that  I  can  con- 
sent to  say  for  my  part  that  this  writ 
ought  to  go.    I  think  it  ought  not ;  I  feel 
confident  that,  if  it  went,  it  would  be  good 
for  nothing.    If  held  valid  primd  facie,  1 
have  no  doubt    that  the    return    which 
would  be  made  to  it  would  give  it  a  com- 
plete answer.    I  am  satisfied  that  the  only 
effect  of  all  this  would  be  to  keep  alive  the 
dreadful  agitation  and  frightful  state  of 
religious  or  rather,  let  me  say,  theological 
animosity  which  it  is  impossible  not  to 
observe  m  this  country.    There  woiUd  be 
a  delay  of  at  least  two  years:  probably 
four  more  days  would  be  consumed  in 
argument :  and  we  cannot  tell  how  much 
more  when  it  would  come  into  the  Court 
of  Error.     The    bishopric  all  that  time 
would  be  vacant :  perhaps  other  vacancies 
might  occur ;  and  no  doubt  the  example 
here  set  would  be  followed  :  and  in  every 
case  I  should  expect  in  the  excited  state 
of  men's  minds  that  the  archbishop  would 
be  called  upon  to  summon  all  mankind  to 
hear  whether  they  had  anything  to  say 
against  the  bishop  elect,  and  to  open  a 
oourt  that  would  probably  never  be  closed. 
We  have  a  discretion  to  issue,  or  to 
withhold,  the  writ  of  mandamus.    Sup- 
posing even  that  I  thought  it  very  doubtful 
now  the  law  was,  supposing  that  I  thought 
that  the  archbishop  was  bound  to  hold  a 
oourt  for  confirmation,  still  I  apprehend 
that  I  should  have  a  discretion  to  exercise. 
The  Bishop  of  Manehesier  has  been  conse- 
crated, in  spite  of  some  attempt  at  opposi- 
tion :  and  I  believe  it  would  oe  held  that 
the  Bishop  of  Mcmeheeter's  consecration 
cannot  be  questioned.    This  opposition  is 
put  forwani  before  consecration :  but,  if 
consecration  had  taken  place,  or  even  now 
should  follow,  then  I  apprehend  that  it 
cannot  be  questioned,  except  on  the  sup* 
position  that  the  prooeeding  is  altogether 
null  and  void :  of  this  I  see  no  trace  of 
|anj  evidence  whatever  in  any  records  in 
this  country ;  only  some  few  words  scat- 
tered in  ancient  volumes,  recording  the 
events  of  a  state  of  society  the  most  un- 
certain and  obscure. 

Now,  under  all  these  considerations, 
feeling  the  utmost  respect  for  my  learned 
brethren,  and  the  greatest  regret  that  we 
do  not  take  the  same  view,  I  must  own 
that  I  feel  that  some  deference  is  due  also 
to  the  high  person  who  is  named  as  the 
defendant  in  this  rule.  Some  deference 
is  due  to  those  who  certify  the  fitness  of 
Bishop  Hampden  for  the  office  to  which  he 
is  elected.  Still  more  deference  is  due  to 
the  peace  of  the  Ohnrch,  and  to  the  tran- 
quillity  of  the  State.    It  seemi  to  me  that 


(a)  The  following  opinion  as  to  an  appeal  is 
printed  in  Jebb's  report,  p.  497  : — 

**  As  the  Court  of  Queen's  Bench  has  given 
no  judgment  in  this  case,  neither  declaring  what 
the  law  is,  nor  enabling  the  objectors  to  ascer- 
tain it,  we  cannot  suggest  any  other  means  by 
which  redress  can  be  secured. 

'*We  are  of  opinion,  that  no  writ  of  error 
lies  from  the  late  proceedings  in  the  Court  of 
Queen*s  Bench,  that  remedy  being  confined 
to  caaea  where  the  writ  of  mandamus  has 
issued,  and  it  is  for  this  yery  reason  that  on 
other  occasions,  however  unimportant  (as  Lord 
Denman  admitted  in  his  judgment),  where  any 
of  the  judges  have  expressed  the  slightest  doubt, 
the  Court  has  always  allowed  the  writ  to  go,  to 
prevent  a  failure  of  justice ;  the  late  statutes  of 
1  Wm.  4.  c.  21.,  and  6  &  7  Vict.  c.  67.,  having 
been  passed  expressly  for  the  purpose  of  giving, 
by  means  of  that  writ,  more  easy  and  effectual 
relief. 

**  We  are  also  of  opinion  that  no  appeal  lies 
in  the  present  case  from  the  sentence  of  the 


Matbkials  mads  use  of. — The  report  of 
the  argument  is  compiled  from  the  report 
in  11  QB.,  483,  and  J6&6'«  verhaiim 
**  Report  of  the  case  of  the  Bight  Bey. 
Dr.  Hampden,*'  &c.,  Loudon,  lo49 ;  the 
judgments  are  reprinted  f^om  11  Q.B. 
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we  should  be  putting  everything  to  hazard, 
and  leading  to  consequences  which  it  is 
impossible  to  foresee,  if  we,  who  are  firmly 
convinced  that  there  is  no  such  law  as 
that  upon  which  these  parties  seek  to  act, 
encouraged  the  smallest  doubt  as  to  its 
existence.  Beserving  my  opinion  on  that 
point  till  I  had  heard  all  the  observations 
of  my  learned  brothers,  and  keeping  my 
mind  open  to  the  last,  and  free  to  say 
that  this  is  a  question  which  ought  to  be 
discussed,  I  must  fairly  say,  with  all  re- 
spect for  my  brother  Coleridge  8  admirable 
argument,  that  it  has  confirmed  me  in  the 
opmion  of  the  danger  of  exposing  the  act 
of  parliament,  and  the  most  simple  con- 
struction of  the  plainest  language,  and  the 
most  inveterate  and  universal  opinion  on 
its  effect,  to  the  speculations  of  tnose  who 
will  bring  their  forgotten  books  down,  and 
wipe  off  the  cobwebs  from  decretals  and 
canons,  before  they  can  find  one  argument 
for  disturbing  the  settled  practice  of  three 
hundred  years. 

In  my  opinion  this  rule  ought  to  be 
discharged. 

No  order  was  made. (a) 


Vicar  General  to  the  Judicial  Committee  of  the 
Privy  Council,  the  want  of  such  a  power  of 
app^  having  not  only  been  admitted,  both  by 
the  bench  and  at  the  bar  during  the  late  ar^- 
ment  in  the  Court  of  Qneen*s  Bench,  but  havmg 
also  been  expressly  declared  by  Mr.  Justice 
Patteson,  in  his  judgment. 

"We  think,  however,  that  under  these  cir- 
cumstances, it  may  be  desirable  fbr  the  objec- 
tors to  present  a  petition  to  tlie  House  of  Lords, 
setting  forth  the  facts  of  the  case,  and  praying 
their  lordships  to  take  such  steps  as  they  may 
deem  expedient  for  providing  an  adequate 
remedy,  and  for  ascertaining  what  the  law  on 
this  subject  really  is.  As  the  judges  of  the 
Queen's  Bench  are  equally  divided  in  opinion, 
it  is  obvious  that  the  law  is  at  present  doubtful, 
and  that  the  Court  is  unable  to  remove  that 
doubt ;  and  it  is  impossible  to  deny  that  the 
greatest  inconvenience  must  exist  so  long  as  the 
doubt  remains ;  for  not  only  may  the  very  same 
difficulty  recur  on  every  future  confirmation  of  a 
bishop,  but  the  validity  of  Dr.  Hampden's  epis- 
copal acts,  and  the  exercise  of  his  jurisdiction} 
will  be  liable  to  be  disputed.  Independently  of 
these  reasons,  it  may  be  plumed  that  the 
House  of  Lords  will  be  disposed  to  entertain 
such  a  petition,  as  involving  matters  affecting  its 
own  privileges;  for  if  Dr.  Hampden's  ejection 
be  not  duly  confirmed,  he  has  no  right  to  a  seat 
in  that  house,  that  right  accruing  only  upon 
confirmation,  when  legiuly  performed. 

"FiTZKOT  Kbllt. 
'<J.  Addams. 
*»A.  J.  Stephens, 
«  Edward  Badblbt. 
"Temple,  Feb.  18,  1848." 

"  In  consequence,  however,  of  recommenda- 
tions fh>m  quarters  entitled  to  the  highest  re* 
spect,  the  promoters  did  not  adopt  the  sugges- 
tion, embodied  in  the  foregoing  opinion,  to  peti- 
tion the  House  of  Lords." 


SSI] 


JIuron  ogainH  Btmian,  }8A8. 
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BURON  agavnst  DENMAN. 


Between  John  Thomas  Bubon    - 


AND 


The  Hon.  Joseph  Deniun 


PlairUiff. 
DefeTidimt. 


Action  of  Tbespass  tried  at  Bar  in  the  CJourt  of  Exchequer, 
before  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Platt,  B., 
February  14,  16,  and  16,  1848.    (Reported  in  2.  Ex.  167.) 

Action  of  trespass  against  the  commander  of  a  British  ship  of  war  for  seizing  slaves  and  goods 
belonging  to  the  plaintiff,  a  foreigner,  at  Gallinas,  on  the  west  coast  of  Afnca.  Evidence  was 
given  that  the  defendant  proceeded  to  Gallinas  at  the  request  of  the  Governor  of  Sierra  Leone,  to 
effect  the  release  of  a  British  subject ;  that  in  pursuance  of  a  treaty  with  the  native  ruler,  he  there 
seized  the  plaintiff's  slaves  and  liberated  them,  having  destroyed  the  barracoons  in  which  the 
slaves  were  confined  in  order  to  be  ready  for  exportation  in  slave  ships,  and  their  contents ;  and 
that  his  proceedings  were  afterwards  ratified  by  the  Crown  through  the  Secretary  of  State. 

HeldH>y  the  Court  of  Exchequer — 

1.  Act  of  State  against  forei^ner{a) — Batifieation — Seizure  qf  Skives, 

That  the  forcible  seizure  and  liberation  of  slaves  owned  by  a  foreigner  in  territories  out 
of  the  dominions  of  the  Crown,  by  a  British  naval  officer  acting  under  jt^e  orders  of  the 
Crown,  was  an  act  of  State,  for  which  no  action  would  lie  by  the  foreigner  against  the 
officer ;  and  (jiMtante  Parke,  B.)  that  a  subsequent  ratification  by  the  Crown  of  the 
seizurfl  was  equivalent  to  a  {nior  command,  and  protected  the  officer ;  and  that  such 
defence  was  open  under  the  general  issue. 

2.  SUwe  Trade{h)^Treaty, 

That  a  treaty  between  Great  Britain  and  Spain  declaring  the  slave  trade  unlawful  would 
not,  in  the  absence  of  a  Spanish  law,  render  a  Spanish  subject  incapable  of  acquiring  a 
propertv  in  slaves  for  the  purposes  of  the  trade,  or  debar  hun  from  mainfJiining  an  action 
for  a  seizure  of  such  slaves  not  authorised  by  the  terms  of  the  treaty. 

(a)  As  to  acts  of  war  and  of  State,  see  Nabob  of  CamaHc  v.  East  India  Co,  1  Yet.  J. 
371,  2  Yes.  J.  56,  8  Bro.  P.C.  292,  4  Bro.  P.C.  100;  Elphimstone  v.  Bedreeckund,  2  St. 
Tr.  N.S.  879, 1  Enapp3l6;  Secretary  of  State  in  Council  y,  Kammachee  Boye  Sahaba^  13  Moo. 
P.C.  22 ;  East  India  Co.  v.  Syed  AUy,  7.  Moo.  Ind.  App.  555ii ;  Dkackgee  v.  East  India  Co, 
2  Morley  Dig.  307 ;  Rajah  of  Coorg  v.  East  India  Co,  29  Beav.  800 ;  Rajah  Salig  Ram  v. 
Secretary  of  State  for  India,  LJL  Ind.  App.  Supp.  Vol.  p.  119;  Forester  and  others  y.  Sec- 
retary <f  Si€Ue  for  India,  ib.  p.  10;  The  Caroline,  3  Phillimore  Int.  Law  51  ;  Xe  Caux  y, 
Eden,  2  DougL  594 ;  Moodelay  v.  East  India  Co,  1  Bro.  P.C.  469  ;  Feather  v.  Reg,  6  B.  &  8. 
at  p.  296 ;  Sirdar  Bhagwann  Sing  v.  Secretary  of  State  for  India,  L.R.  2.  Ind.  An.  88 ;  Doss 
V.  Secretary  qf  State,  L.R.  19,  Eq.  509,  JTo/^^r  v.  Baird,  1892,  App.  Ca.  491,  61  LJ.  P.C.  92. 

(6)  See  Santos  v.  Illidge,  8  C.B.  N.S.  861 ;  Tobin  v.  Reg,  16  C.B.  N.S.  810;  82  LJ.  C.P.  199. 


TBE8PA88.— The  first  oonzUi  of  the  de- 
clftrfUion  stated  that  the  plaintiff  was  uot 
a  sabjeot  of  &e  Queen,  and  was  lawfully 
possessed  of  certaan  slayes,  goods,  chat- 
tels, effects,  Ac,  withoat  the  dominions 
of  the  Soyereign  of  these  realms,  that  is 
to  say,  of  four  thousand  slayes,  of  the 
yalue  of  100,0001.,  and  of  diyers  goods, 
chattels,  effects,  and  bills  of  exchange, 
and  that  the  defendant  afterwards,  and 
wil^  force  and  arms,  seiaed,  took,  and 
carried  away  the  said  slaves,  goods,  chat- 
tels, effects,  Ac,  whereby  the  same  became 


and  were  wholly  lost  to  the  plaintiff.  The 
second  count  stated  that  the  defendant, 
on  &c.,  with  force  and  arms,  and  against 
the  peace  of  our  Lady  the  Queen,  burnt, 
damaged,  and  destroyed  diyers  other 
goods,  chattels,  and  efirects  of  the  plain- 
tiff, &c. 

The  defendant  pleaded— 

First,  not  guilty. 

Second,  to  the  first  count,  that  the 
plaintiff  was  not  lawfully  possessed  of 
the  said  slayes,  goods,  chattels,  effects, 
&o.,  or  of  any  of  ihom. 
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Third,  to  the  first  count,  that  the  slaves, 
goods,  &c.,  were  captured  by  command 
of  Siacca,  King  of  Uallinas,  in  a  war  by 
him  against  the  plaintiff  and  others. 

Fourth,  to  so  much  of  the  first  count 
as  relates  to  the  slaves,  that  a  treaty 
had  been*"  made  by  England  with  Spain, 
abolishing  the  slave  trade,  and  incor- 
porated in  6  &  7  Will.  4.  ;  that  the 
plaintifi*  was  a  Spanish  subject;  that 
the  plaintiff  was  possessed  of  the  said 
slaves,  against  their  will,  on  the  coast 
of  Africa,  for  the  purpose  of  carrying 
Oil  the  slave  trade  by  transporting  them 
beyond  the  seas,  to  the  West  Indies,  to 
be  there  sold  and  used  as  slaves,  con- 
trary to  the  provisions  of  the  said  treaty 
and  in  violation  thereof;  whereupon  the 
defendant,  being  a  commander  in  the 
Royal  Navy,  duly  authorised  to  carry 
into  effect  the  provisions  of  the  said 
treaty,  as  the  servant  of  Her  Majesty 
Queen  Victoria^  and  by  her  command, 
did  seize,  take,  and  carry  away  the  said 
slaves,  for  the  purpose  of  setting  them 
free,  and  preventing  the  plaintiff  from 
acting  as  aforesaid,  and  violating  the  said 
treaty,  and  set  them  free,  using  no  un- 
necessary violence,  and  doing  no  more 
than  was  necessary  for  that  purpose. 

Fifth,  that  the  law  of  Spain  had  de- 
clared the  slave  trade  illegal,  that  the 
plaintiff  as  a  Spanish  subject  was  pos- 
sessed of  the  said  slaves,  and  the  defen- 
dant aa  a  British  subject  had  set  them 
free. 

Sixth,  that  by  the  law  of  Giillinas  the 
slave  trade  against  the  will  of  the 
sovereign  was  illegal,  and  slaves  were 
liable  to  be  set  free  by  the  authority  of 
the  sovereign,  and  that  the  defendant,  at 
the  command  of  the  sovereign,  pursuant 
to  the  law  of  Gkillinas,  set  them  fVee. 

Seventh,  that  the  defendant  set  free  the 
said  slaves  who  were  held  in  slavery 
against  their  will,  by  the  authority  of 
King  Siacca,  who  had  absolute  and 
supreme  authority  over  the  country. (a) 

Eighth,  that  the  slaves  were  bom  free 
in  Africa,  and  held  in    slavei^y  by  the 

Elaintiff  in  a  country  not  subjeot  to  Eng- 
sh,  Spanish,  or  anj  other  laws,  and  that 
to  prevent  their  bemg  transported  to  the 
West  Indies  as  slaves,  the  defendant  set 
them  free. 

Ninth,  that  the  ffoods  and  chattels  had 
been  procured  by  the  plaintiff  for  the  pur- 
pose of  carrying  on  the  slave  trade, 
whereupon,  &c.,  as  in  the  fourth  plea. 

There  were  similar  pleas  to  the  second 
count. 

(a)  DviDg  the  trial  leave  was  given  to  amend 
this  plea  by  adding  with  the  concarrenoe  and 
auUiority  of  certain  chiefs  whose  names  are  un- 
known. 


]  Replication  to  the  fourth  plea,(a)  that, 
though  true  it  is  that  the  said  treaty  was 
entered  into  and  concluded  and  ratified 

'  as   therein  mentioned,  and  that  the  said 

'  Act  of  Parliament  was  so  passed,  and  that 
the  defendant  was  such  commander  duly 
authorised  to  carry  into  effect  the  pro- 
visions of  the  treaty,  nevertheless  the  de- 

{  fendant  seized,  took,  and  carried  awav  the 
said  slaves  without  the  command  of  Her 

I  Majesty  Queen  Victoria^  and  not  by  the 


(a)  The  replications  to  the  4th,  9th,  and  16th 
pleas  were  originally  as  follows: — That,  at  the 
said  time  when,  &c.,  the  said  slaves  were  on 
land,  and  at  the  said  place  in  the  said  pleas  men- 
tioned, being  a  certain  place  or  country  called  Oal- 
linas,  and  not  parcel  of  or  within  the  dominions 
of  the  Queen  of  Great  Britain  or  of  the  Qaeen 
of  Spain,  or  subject  to  the  laws,  treaties,  or 
regulations  either  of  Great  Britain  or  of  Spain, 
to  wit,  on  the  continent  of  Africa,  and  were  not, 
nor  were  nor  was  any  or  either  of  them  on 
board  any  ships  or  vessels,  nor  had  the  same, 
or  any  or  either  of  them,  been  at  any  time  met 
with  or  found  by  the  defendant,  or  by  the  said 
ship  of  war  whereof  he  was  such  commander,  or 
by  any  ship  of  war  or  cruiser  of  Her  Majesty 
the  Queen  of  Great  Britain  or  the  Queen  of 
Spain,  upon  or  during  any  voyage,  neither  had 
any  ship  or  vessel  havmg  the  said  slaves,  or  any 
or  either  of  them  on  board  thereof,  or  intended 
to  receive  the  same,  or  any  or  either  of  them 
on  board  thereof,  or  from  which  the  same  or 
any  or  either  of  them  had  been  disembarked, 
been  met  with  or  found  by  the  defendant,  or  by 
the  said  ship  of  war  whereof  he  was  such  com- 
mander, or  by  any  ship  of  war  or  cruiser  of  Her 
Majesty  the  Queen  of  Great  Britain  or  the  Queen 
of  Spain,  upon  or  during  any  voyage,  nor  taken 
or  detained,  visited  or  searched,  by  the  defen 
daut  or  by  any  officer  commanding  any  ship  of 
either  of  their  said  Majesties,  under  the  pio- 
visions  of  the  said  treaty. — Verification. 

To  these  replications  the  defendant  demurred 
on  the  ground  that  the  replications  admitted  an 
intended  violation  of  the  treaty,  which  the 
defendant  was  justified  in  preventmg. 

Sir  T.  Wilde  argued  in  support  of  the  de- 
murrer (5th  June  and  18th  Nov.  1844),  and 
cited  the  following  statutes  and  cases : — 51  Geo. 
3.  c.  28. ;  58  Geo.  3.  c.  86. ;  6  &  7  Will.  4.  c.  6. ; 
Conway  v.  Gray  (10  East,  586) ;  Johnston  v. 
Sutton  (1  T.R.  546);  Forbes  v.  Cochrane 
(2  B.  &  C.  448)  ;  Madrazo  v.  Willes  (3  B.  & 
Aid.  353)  ;  The  Amedie  (1  Dod.  84,  n.)  ;  The 
Donna  Marianna  (1  Dod,  91);  The  Diana 
(I  Dod.  96) ;  Handcoch  v.  Baker  (2  B.  &  P. 
260). 

Sir  F.  Kelly  argued  for  the  plaintiff,  and 
cited  the  following  statutes  and  cases : — 5  G^eo.  4. 
c.  118.;  6  &  7  Vict.  c.  98. ;  Le  Louis  (2  Dod. 
210)  ;  Com.  Dig.  tit.  "  Pleader  "  (8  M.  16). 

Su-  T.  Wilde,  in  reply,  cited  47  Geo.  8.  sess.  1. 
c.  86. ;  5  Geo.  4.  c.  118. ;  and  8  &  4  WiU.  4. 
c.  78.  ; 

The  Court  suggested  that  the  replications 
should  be  amended  by  traversing  the  command 
of  the  Queen,  which  was  accordingly  done. 
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cominand  of  her  said  Majesty,  modo  ett 
Jorm&t  oonolnding  to  the  oonntry. 

Counsel  for  the  Plamtiflf:  rf.  D.  mil, 
Q.C.,  lfar^,(a)  and  B^^tviMtm, 

Cotmsel  for  the  Defendant :  The  AUor* 
twy-Generdl  (Sir  John  Jeirvi8),(h)  Oodaon, 
CochbwmM  and  Wtae8,(d) 

la  the  conrse  of  the  case  the  Attorney^ 
Chneral  stated  that  he  appeared  for  the 
Crown. 

M,  D.  HiU  opened  the  oase  on  behalf  of 
the  plaintiff,  and,  after  referring  to  the 
statutes  58  Oeo.  3.  sess.  1.  c.  36.,  and 
6  &  7  Win.  4.  0.  6.,  relied  upon  the  case 
of  Madrcao  v.  Wille8,{e)  as  an  express 
authority  to  show  that  a  foreigner,  who 
is  not  prohibited  from  carrying  on  the 
slave  trade  by  the  laws  of  his  own  coun- 
try, may,  in  a  British  Court  of  Justice, 
recover  damages  sustained  by  him  in  re- 
spect of  the  wrongful  seizure,  by  a  British 
subject,  of  a  cargo  of  slaree  on  board  a 
ship  then  employed  by  him  in  carrying 
on  the  African  slave  trade. 

The  following  facts  were  proved  in  evi- 
dence :^-The  plaintiff  was  a  Spaniard, 
who  carried  on  the  slave  trade  at  the 
Gallinas,  on  the  western  coast  of  Africa, 
north  of  the  equator.  He  possessed 
barracoons  or  factories  at  l^Eunasura, 
Chicore^  Dombocorro,  Etaro,  and  other 
places  in  the  Gallinas.  The  defendant 
held  the  rank  of  commander  in  the  Boyal 
Navy,  and  in  March  1840,  had  been 
placed,  as  senior  officer,  in  charge  of  a 
part  of  the  coast  of  Africa,  lying  between 
Capes  Yerde  and  Palmas,  with  instruc- 
tions to  suppress  the  slave  trade.  Whilst 
so  engagea,  he  received  a  letter  dated  the 
30th  October  1840,  from  Colonel  Sir 
Biehard  Doherty,  the  then  Governor  of 
Sierra  Leone.  re<]uestin^  him  to  take 
measures  for  the  immediate  liberation  of 
a  negro  woman  named  Fry  NcrmoMt  and 
her  child,  British  subjects  belonging  to 
Sierra  Leone,  who  were  detained  as  slaves 
at  the  Gallinas  by  Prince  Mawna^  the 
eldest  son  of  King  Biaoca,  the  negro 
sovereign  of  that  country.  This  letter 
contained  the  following  passage : — 

"  Bat  sboukl  it  be  found  impossible  to  effect 
^s  object  without  resorting  to  force,  yon  will 
employ  force  as  far  as  may  be  necessary,  and 
as  your  orders  and  the  rules  of  your  service 
may  permit.  Should  circumstances  require  it, 
I  shall  be  prepared  to  assist  you  to  the  extent 
of  my  ability,  with  a  military  party  from  this 
garrison,  or  in  snch  other  manner  as  may 
appear  to  you  advisable." 

(a)  Afterwards  a  Baron  of  the  Exchequer. 
(6)  Afterwards  Chief  Justice  of  C.  P. 
(c)  Afterwards  Lord  Chief  Justice  of  Eng- 
land. 

(rf)  Afterwards  a  Justice  of  C.  P. 
(«)  8  B.  &  Aid.  858. 


Accordingly,  on  the  19th  of  November 
1840,  the  defendant,  having  previously 
issued  a  "  general  order  "  respecting  the 
expedition,  entered  the  Ghdlmas  Biver 
with  the  British  vessels  **  Wanderer," 
"  BoUa,"  and  **  Saracen/'  and  an  armed 
force  of  about  120  men.  Observing  that 
the  Spaniards  were  carrying  off  in  their 
canoes  a  number  of  slaves,  the  defendant 
chased  them«  and  succeeded  in  capturing 
about  ninety,  amongst  whom  were  two 
British  subjects,  named  John  Fraser  and 
John  Parker.  The  defendant  landed  at 
Dombocorro,  and,  having  taken  posses- 
sion of  the  plaintiff's  barracoons,  spiked 
the  guns  and  placed  sentinels  at  the 
doors.  At  this  time  the  government  of 
the  Gallinas  consisted  of  King  Siacea, 
his  eldest  son.  Prince  McMna,  and  three 
chiefs  of  the  name  of  Rogers .  The 
defendant  wrote  to  Kins  Siacca,  demand- 
ing the  liberation  of  Fry  NomMn  and 
her  child,  and  complaining  of  the  con- 
duct of  the  Spaniards  in  carrying  on  the 
slave  trade.  Several  letters  having 
passed,  the  woman.  Fry  Normom,  and  her 
child  were  delivered  up,  and  on  the 
2l8t  of  November  1840,  the  following 
treaty  was  concluded  and  signed  by  the 
defendant,  and  Prince  Manna  on  behalf  of 
King  Siacca  (who  was  bedridden  from  old 
age),  and  the  chiefs  of  the  country : — 

"  In  consequence  of  the'  white  slave-dealers 
settled  in  the  Biver  Gallinas  having  prevented 
the  boats  of  Her  Britannic  Majesty's  ships  from 
receiving  the  common  rights  of  humanity  when 
in  distress  and  seeking  refuge  in  King  Siacca's 
waters,  in  violation  of  his  dignity  and  of  his 
rights,  thus  exponng  him  to  differences  with 
the  Queen  of  England ;  and  also  in  consequence 
of  a  Sierra  Leone  boy  having  been  made  a 
slave  of  by  these  men  at  the  Biver  Gallinas, 
who  was*  discovered  and  released  by  Com- 
mander Denman  on  the  19th  inst. 

**  1st. — King  Siacca  engages  totally  to  de- 
stroy the  factories  belonging  to  these  white  men 
without  delay. 

''Snd. — Kmg  Siacca  engages  to  give  up  to 
Commander  Denman  all  the  slaves  who  were 
in  the  barracoons  of  the  white  slave-dealers 
when  he  entered  the  river,  and  have  been 
carried  off  into  the  bush. 

<*5rd. — King  Siacca  engages  to  send  these 
bad  white  men  out  of  his  country  by  the  first 
opportunity,  and  within  one  month  f^om  this 
date. 

"4th. — King  Siacca  binds  himself  in  the 
most  solemn  manner  that  no  white  men  shall 
ever  for  the  future  settle  in  his  country  for  the 
purpose  of  slave-trading. 

**  5th. — Commander  Denman,  upon  the  part 
of  Her  Britannic  Majesty,  promises  never  to 
molest  any  of  the  legitimate  commerce  of  the 
Gallinas ;  but  that,  on  the  contrarv,  her  ships 
shall  afford  every  assistance  to  Kmg  Siacca's 
subjects,  and  take  every  opportunity  of  pro- 
moting his  oommerce. 
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"  6tb.  —The  Governor  of  Sierra  Leone  will 
use  his  influence  to  get  the  Sierra  Leone  people 
to  open  the  trade  with  King  Siacca's  country. 

**7th. — No  white  men  from  Sierra  Leone 
shall  settle  down  in  King  Siacca's  country  with- 
out his  full  permission  and  consent. 

"  8th. — All  complaints  the  King  Siacca  may 
have  to  make  hereafter  concerning  any  of  Her 
Majesty's  ships,  he  is  requested  to  forward  at 
once  to  Sierra  Leone ;  and  a  full  investigation, 
and  such  redress  as  the  occasion  may  require,  is 
solemnly  promised  by  Commander  Denman  on 
the  part  of  Her  Britannic  Majesty. 

"  Done  at  Dombocorro,  in  the  River  Gallinas, 
this  2lBt  day  of  November  1840. 

*•  P&iNCB  Manna  X  (Mark). 

"  LicoMi  BooBRS  X  (Mark). 

"John  Silipui  Roobrs  X  (Mark). 

"  Signed,  Jos.   Denman,    Commander    and 
Senior  Officer  on  the  Sierra  Leone  Station." 

On  the  23rd  of  November  the  defend- 
ant, in  the  exeoation  of  this  treaty,  com- 
menced baming  the  plaintiH'^B  barracoons. 
On  one  occasion,  at  the  request  of  Prince 
Manna,  the  defendant,  with  his  own 
hand,  fired  two  rockets,  which  burnt  the 
barracoons  at  Eamasura.  The  defendant 
also  set  fire  to  the  village  of  Chicore,  by 
which  the  plaintifTs  barracoons  in  that 
place  were  destroyed.  Before  the  expedi- 
tion landed,  there  were  about  300  slaves 
in  these  barracoons,  besides  great  quanti- 
ties of  cotton  and  woollen  goods,  gun- 
powder, spirits,  and  goods  of  various 
descriptions  adapted  for  slave  traffic.  On 
the  approach  of  the  expedition,  the  slave- 
dealers  deserted  the  factories,  and  let 
loose  the  slaves,  who  were  driven  up  the 
country.  Great  numbers  of  these  slaves 
were  afterwards  taken  by  the  defendant 
and  carried  to  Sierra  Leone,  where  they 
were  emancipated.  The  goods  were 
claimed  by  King  Siaccat  as  forfeited  in 
consequence  of  the  owner  having  acted  in 
defiance  of  his  law,  and  were  delivered  up 
to  him  ;  the  gunpowder  was  thrown  into 
the  river,  and  the  casks  of  spirits  were 
broken  in,  and  the  spirits  allowed  to 
flow  away  on  the  sand,  it  being  suggested 
that  they  were  poisoned.  The  defendant 
continued  to  fixe  the  barracoons  until 
the  26th  (that  at  Dombecorro  being  the 
last  destroyed),  when  he  re-embarked  and 
proceeded  to  Sierra  Leone,  having  suc- 
ceeded in  liberating  841  slaves.  On  the 
28th  the  defendant  wrote  to  the  Oovemor 
of  Sierra  Leone  a  detailed  account  of 
these  proceedings  at  the  GhkHinas.  The 
Governor  ©f  Sierra  Leone  forwarded  to 
Lord  John  Bussell,  then  being  Her 
Majesty's  principal  Secretary  of  State 
for  the  Colonial  Department,  a  despatch 
dated  the  7th  of  December  I84f0,  in- 
closing the  defendant's  account  of  these 
proceedings.  A  report  was  also  sent  by 
the  defendant   to    Captain    Ttick0r,  the 


senior  officer  of  Her  Majesty's  ahips  and 
vessels  on  the  western  coast  of  Africa, 
who  forwarded  the  same  to  the  Lorda 
Commissioners  of  the  Admiralty.  On 
the  17th  of  March  1841,  the  following 
letter  signed  by  the  Under-Secretary  of 
the  Colonial  Department,  was  sent  by  the 
direction  of  Lord  John  Busaell,  to  the 
Foreign  Office,  addressed  to  one  of  the 
under-secretaries,  Yiscount  Pahnertton 
then  being  Her  Majesty's  principal  Secre- 
tary of  State  for  the  Foreign  Depart- 
ment : — 

**  Downinfl  Street 

"  Sib, — I  am  directed  by  Lord  John  Russell 
to  transmit  to  you  herewith,  for  the  information  of 
Yiscoont  Falmeiston,  copies  of  two  despatches, 
and  of  their  indosures,  which  have  been  received 
from  the  preceding  and  present  governors  of 
Sierra  Leone;  the  former  reporting  the  pro- 
ceedings of  Commander  the  HonounSile  Joseph 
Denman,  in  the  Gallinas,  by  which  that  officer 
has  effected  the  recovery  of  two  of  Her  Ma- 
jesty's subjects  from  captivity,  the  destruction 
of  eight  slave  factories,  and  the  liberation  of 
841  sUives;  and  the  latter  despatch  reporting 
the  circumstances  under  which  a  ^slave  dealo* 
named  Canot  has  surrendered  himself  and  104 
slaves.  I  am  to  request  that,  in  laying  these 
papers  before  Viscount  Palmerston,  you  will 
state  to  his  lordship  that  Lord  John  Bussell 
proposes  to  present  them  to  Parliament,  by 
command  of  Her  Majesty,  omitting  only  cer- 
tain passages  relating  to  Canot ;  and  that,  with 
his  lordship's  concurrence,  Lord  John  Bussell 
further  proposes  to  convoy  to  the  Governor  of 
Sierra  Leone  his  entire  approbation  of  Colonel 
Doherty's  conduct  in  urging  the  interposition  of 
Her  Majesty's  naval  officers  on  behalf  of  the 
woman  and  child  who  were  detained  in  the 
Gallinas;  and,  secondly,  to  represent  to  the 
Lords  Commissioners  of  the  Admiral^,  that 
Her  Majesty's  Government  entertain  a  \nfjk 
sense  of  the  very  spirited  and  able  conduct  of 
Commander  D^iman,  and  its  important  results 
to  the  interests  of  humanity. 

"lam,  Sir,  &C., 

**  Jambb  Stbfhmm." 

«<  J.  Backhouse,  Esq." 

On  the  23rd  of  March  1841,  Sir  John 
Barrow,  one  of  the  secretaries  of  the 
Admiralty,  by  command  of  the  Lords 
Commissioners,  transmitted  to  the 
Foreign  Office  a  copy  of  the  defendant's 
letter  to  the  senior  officer  of  Her  Majesty's 
ships  on  the  western  coast  of  Africa,  to 
which  the  following  reply  was  sent, 
signed  by  one  of  the  under-secretai'ies  of 
the  Foreign  Department : — 

*' [Slave  Trade,'] 

"  Foreign  Office,  April  6,  1S41. 
"  Sir, — I  am  dire^ed  by  Viscount  Palmer- 
ston to  acknowledge  the  reoeipt  of  your  letter  of 
the  28rd  ult.,  inclosing  a  copy  of  a  letter  from 
Commander  the  Honourable  Joseph  Denman, 
reporting  his  proceedings  on  the  coast  of  Afiica 
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in  pottuig  down  the  slave  tnde.  I  am  to 
re^iuest  iSaX  jou  will  state  to  the  Lords  Gom- 
missioners  of  the  Admiraltj,  that  Lord  Palmer- 
tton  is  of  opinion  that  the  condnct  of  Com- 
mander Denman,  in  his  proceedings  against  the 
slave  fitctories  at  the  Ghillinas,  ought  to  he 
approved.  And  I  am  to  add  that  Lord  Palmer- 
ston  wonld  recommend  that  similar  operations 
should  he  executed  against  aU  the  piratical  slave 
trade  estahJishments  which  maj  be  met  with  on 
parts  of  the  coast  not  belonging  to  any  civilised 
power.  The  course  pursued  bj  Captain  Den- 
man  seems  to  be  the  best  adapted  for  the 
attainment  of  the  object  in  view ;  and  the  com- 
manding oflcers  of  such  of  Her  Majest^s 
cruisers  at  may  be  employed  in  such  duties 
should  endeavour  to  obtain  the  formal  per- 
mission of  the  native  chiefs  for  the  destruction 
of  the  slave  fiactories  within  their  territories, 
leaving  to  those  chiefs  all  the  merchandise 
which  mav  be  stored  up  in  those  factories,  the 
British  officers  contenting  themselves  with  de- 
stroying the  factories,  and  conveying  to  Sierra 
Leone  any  slaves  that  may  be  found  m  them. 
"  I  am,  &c., 

<'J.  BAOKaOUSK.** 

On  the  7th  April  1841,  ihe  following 
leit-er  was  sent  from  the  Colonial  Offioe  to 
the  AdmirfUty,  addressed  to  one  of  the 
nnder-Beoretaries : — 

'*  Downing  Street. 

8ir, — I  am  directed  by  Iiord  John  Bussell  to 
transmit  to  you  herewith  inclosed  copies  of  one 
dispatch,  and  of  its  in^losures,  and  an  extraot 
of  another  despatch,  with  copy  of  its  indosure, 
which  have  been  reoeived  from  the  preceding 
and  present  governors  of  Sierra  Leone,  re- 
porting the  proceedings  of  Commander  the 
Honourable  Joseph  Denman  at  the  Gallinas,  by 
which  that  officer  has  effected  the  recovery  of 
two  of  Her  Majesty's  subjects,  the  destruction 
of  eight  slave  factories,  and  the  liberation  of 
841  slaves  ;  and  I  am  to  request  that  you  will 
lay  these  papers  before  the  Lords  Commis- 
sioners, and  move  their  lordships  to  express  to 
Coramaiider  Denman  the  high  sense  wluch  Her 
liijesty's  Qovemment  entertain  of  his  very 
spirited  and  able  conduct  at  the  Qallinas,  and  of 
ks  important  results  to  the  interests  of 
hnmani^. 

'^I  am  ftirther  directed  to  request  that  you 
will  move  the  Lords  Commissioners  to  instruct 
the  officers  commanding  Her  Mijes^s  ships 
and  vessels  on  the  western  coast  <^  Amca,  that 
it  is  the  opinon  of  Her  Majesty's  Gk>vemment, 
that  operations  similar  to  those  undertaken  by 
Commander  Denman  at  the  Qallinas  should  be 
execoted  against  all  the  piratical  slave  trade 
esti^tlishments  which  may  be  met  with  on  parts 
ai  the  coast,  not  belonging  to  any  civilised 
power.  I  am,  ftc., 

**  Jambs  Stbfhsn." 

«  B.  More  O'PerraU,  Esq.,  M.P." 

On  the  28th  of  July  1841,  the  following 
letter  was  sent  from  the  Foreign  Office  to 
the  Admiralty,  addressed  to  one  of  the 
nnder-secretaiies : — 

"  Sir, — I  am  directed  by  Viscount  Palmerston 
to  acknowledge  the  receipt  of  your  letter  of  the 


14th  instant,  transmitting  copy  of  Commander 
Denman's  report  of  his  proceedings  at  the 
Gallinas  in  November  last. 

« I  am  to  request  that  you  will  state  to  the 
Lords  Commissioners  of  the  Admiralty  that 
Lord  Palmerston  is  of  opinion  that  the  pro- 
ceedings of  Commander  Denman  on  the  occasion 
in  question  were  highly  meritorious,  and  that  it 
is  extremely  desirable  that  a  similar  course 
should  be  pursued  in  other  places  along  the 
coast  of  Amca,  not  being  possessions  of  any 
European  power,  at  which  slave  trade  factories 
have  been  established. 

*'Lord  Palmerston  conceives  there  can  be 
little  doubt  that,  in  all  such  cases,  an  agreement 
might  be  made  with  the  native  chiefs  smiilar  to 
that  which  was  made  by  Commander  Denman 
with  the  GhUlinas  chiefii ;  but  if  such  an  agree- 
ment should  in  any  case  be  found  impossible, 
the  commanders  of  Her  Majesty's  cruisers  would 
be  perfectly  justified  in  considering  European 
slave  traders,  established  in  the  territory  of  the 
native  chiefs,  as  persons  engaged  in  a  piratical 
undertaking  ;  and  the  British  commander  would 
be  warranted  in  landing  and  destroying  the 
barraeoons,  and  the  soods  contained  in  them, 
and  in  liberating  and  carrying  off  to  Sierra 
Leone  the  slaves  whom  they  mi|^ht  find  therein. 

"Lord  Palmerston  is  of  opinion,  however, 
that  it  would  be  necessary,  in  such  cases,  that 
full  and  complete  proof  should  be  recorded  that 
the  buildings  and  property  destroyed  were  em- 
ployed for  slave  trade,  in  order  that  Her 
Mijesty's  Government  might  be  able  to  give  an 
indisputable  answer  to  any  application  which 
might  at  any  time  be  made  on  behalf  of  the 
slave-traders,  upon  the  fiilse  pretence  that  they 
were  men  engaged  in  legal  commerce. 
'*  I  am,  &c., 

"LnvBSOH." 

The  above  letters  were  referred  to  in 
margin  as  annexes  to  the  following  letter 
from  Lord  Ahertieen,  then  Secretary  of 
State  for  Foreign  AJTairs,  to  the  Lords  of 
the  Admiralty,  and  were  read,  together 
with  that  letter,  as  part  of  the  plaintiffs 
evidenoe : — 

**  Foreign  Office, 

"May  20,  1842. 
"  My  Lords, — I  beg  to  call  your  attention  to 
the  subject  of  the  instructions  given  to  Her 
Majesty's  naval  officers  employed  in  suppressing 
slave  trade  on  the  coast  of  Africa,  and  to  the 
proceedings  which  have  taken  place  with 
reference  thereto,  as  detailed  in  the  papers 
named  in  the  margin  of  this  letter.  Her 
Majesty's  Advocate-General,  to  whom  these 
letters  have  been  submitted,  has  reported  that 
he  cannot  take  upon  himself  to  advise  that  all 
the  proceedings  described  as  having  taken  place 
at  Gallinas,  l^ew  Cestos,  and  Sea  Bar,  are 
strictly  justifiable,  or  that  the  instructions  of 
Her  Majesty's  naval  officers,  as  referred  to  in 
these  papers,  are  such  as  can  with  perfect 
legality  be  carried  into  execution.  The  Queen's 
Advocate  is  of  opinion,  that  the  blockadine 
rivers,  landing  and  destroying  buildings,  and 
carrying  off  persons  held  in  slavery  in  countries 
with  whioh  Great  Britain  is  not  at  war,  eannoC 
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be  cousidered  as  sanctioDed  by  the  law  of 
natioDB  or  by  the  provisious  of  auy  existing 
treaties ;  and,  that,  however  denirable  it  may  be 
to  put  an  end  to  the  slave  trade,  a  good,  how- 
ever eminent,  should  not  be  obtained  otherwise 
than  by  lawful  means.  Accordingly,  and  with 
reference  to  the  proceedings  of  Capt.  Nurse  at 
Bio  Pengas,  on  the  28th  April  1841,  as  well  as 
to  letters  addressed  from  this  department  to  the 
Admiralty  on  the  6th  April,  the  Ist  and  17th 
June,  and  the  28th  July  of  last  year,  I  would 
submit  to  the  consideration  of  your  lordships, 
that  it  is  desirable  that  Her  Majesty's  naval 
officers  employed  in  suppressing  the  slave  trade 
should  be  instructed  to  abstain  from  destroying 
slave  factories  and  carrying  off  persons  held  in 
slavery,  unless  the  power,  upon  whose  territory 
or  within  whose  jurisdiction  the  factories  or  the 
slaves  are  found,  should,  by  treaty  with  Great 
Britain  or  by  formal  written  agreement  with 
British  officers,  have  employed  Her  Majesty's 
naval  forces  to  take  these  steps  for  the  suppres- 
sion of  the  slave  trade ;  and  that  if,  in  pro- 
ceeding to  destroy  any  factory,  it  should  be 
found  to  contain  merchandise  or  other  property 
which  there  may  be  reason  to  suppose  to  belong 
to  foreign  traders,  care  should  be  taken  not  to 
include  such  property  in  the  destruction  of  the 
factory.  WiUi  respect  to  that,  the  terms 
'blockade'  and  'blockading'  have  been  used 
by  British  naval  officers,  when  adverting  to  the 
laudable  practice  of  stationing  cruisers  off  the 
slave-factory  stations,  with  a  view  the  better  to 
intercept  vessels  carrying  on  slave  trade,  con- 
trary to  treaties  between  Great  Britain  and  the 
powers  to  which  such  vessels  belong ;  but  as 
the  term  *  blockade,'  properly  used,  extends  to 
an  interdiction  of  all  trade,  and  indeed  all  com- 
munication with  the  place  blockaded,  I  beg 
leave  to  submit  for  your  lordships'  consideration 
whether  it  will  not  be  proper  to  caution  Her 
Majesty's  naval  officers  upon  this  head,  lest,  by 
the  inadvertent  and  repeated  use  of  the  term 
'blockade,'  the  exercise  of  the  duty  confided 
to  British  officers  in  suppressing  slave  trade 
might  by  any  one  be  confounded  with  the  very 
different  one  of  actual  blockade. 

"  I  have,  &c., 

"  Abbrdesn." 

The  oorrespondence  relating  to  these 
proceeding^  was  laid  before  Parliament, 
and  by  the  10  &  11  Viet.  o.  107.  a  sum  of 
7,6002.  was  appropriated  for  the  suppres- 
sion of  the  slave  trade  on  the  coast  of 
AfVica,  4,000Z.  of  which  was  voted  to  the 
defendant  and  his  men  for  their  services 
at  the  Gkbllinas.  The  present  action  was 
commenced  in  the  year  1842. 

In  opening  the  defence,  the  AUomey- 
General,  after  mentioning  that  he  ap- 
peared for  the  Grown,  stated  that  Oaptain 
Venman  had  proceeded  to  Gtillinas  at 
the  request  of  the  Governor  of  Sierra 
Leone  to  obtain  the  release  of  a  British 
subject  and  her  child,  illegaUy  detained 
there;  that  there  the  defendant  entered 
into  a  treaty  with  King  Siacca  for  the 
release  of  the  slaves  and  the  destruction 


of  the  barracoons ;  and  his  proceedings 
had  been  ratified  by  the  Government  and 
by  Parliament,  which  had  voted  4,000/. 
in  remuneration  of  himself  and  his  men, 
and  argued  that  the  action  could  not  be 
maintained.  The  plaintiff  has  not  proved 
his  property.  It  is  true  that,  by  the 
municipal  law,  persons  may  have  a  pro- 
perty in  slaves;  but  every  one  being  of 
natural  right  free,  the  onus  of  shewing 
such  a  property  is  cast  on  the  party  who 
claims  it.  Chancellor  Kent,  in  his  '*  Com- 
mentaries,*'(a)  after  adverting  to  the  case 
of  The  Antelope,(b)  in  the  Supreme  Court 
of  the  United  States,  1826,  says  :— 

"The  doctrine  in  the  case  of  The  Antelope 
and  in  the  Bnglish  cases  therein  referred  to,  is, 
that  a  right  of  bringing  in  for  adjudication  in 
time  of  peace,  foreign  vessels  engaged  in  the 
slave  trade  and  captured  on  the  nigh  seas  for 
that  cause,  did  not  exist ;  and  vessels  so  cap- 
tured would  be  restored,  unless  the  trade  was 
also  unlawful  and  prohibited  by  the  country  to 
which  the  vessel  belonged;  and  if  a  claim  be 
put  in  for  Africans  as  slaves  and  property,  the 
**  onus  probandi "  is  thrown  upon  the  claimant  to 
make  specific  proof  of  the  in^vidual  proprietary 
interest,  according  to  the  laws  of  the  country  to 
which  the  vessel  belongs." 

At  one  time,  indeed,  it  was  supposed 
that  the  slave  trade  was  piratical  and  il- 
legal by  the  common  law  of  nations ;  that 
doctrine,  however,  was  qualified  in  the 
case  of  Le  Loui9,{c)  Tne  decision  in 
Madrcuso  v.  WiUe8,{d)  which  is  relied  on  by 
the  plaintiff,  turned  on  the  words  of  the 
treaty  of  1817,  by  which  Spain  declared 
the  slave  trade  illegal,  but  at  the  same  time 
reserved  to  herself  the  right  of  traffick- 
ing in  slaves  within  her  own  dominions. 
But  the  treaty  of  the  28th  June  1836,  em- 
bodied in  6  &  7  WUl.  4.  c.  6.,  provides  :— 

"  Article  1. — The  slave  trade  is  again  de- 
clared on  the  part  of  Spain  to  be  thenceforward 
totally  and  finally  abolished  in  all  parts  of  the 
world. 

"  Article  II. — Her  Majes^  the  Queen-Regent 
of  Spain,  during  the  minority  of  her  daughter. 
Donna  Isabella  the  Second,  engages  that,  im- 
mediately after  the  exchange  of  the  ratifications 
of  the  present  treaty,  and  from  time  to  time 
afterwards  as  it  may  become  needful.  Her 
Majesty  will  take  the  most  effectual  measures 
for  preventing  the  subjects  of  Her  Catholic 
Majesty  from  being  concerned,  and  her  flag 
from  being  used,  in  carrying  on  in  any  way  the 
trade  in  slaves  ;  and  especially  that,  within  two 
months  after  the  said  exchange,  she  will  promul- 
gate throughout  the  dominions  of  Her  Catholic 
Majesty  a  penal  law,  inflicting  a  severe  punish- 
ment on  all  those  Her  Cathiuic  Majesty's  sab- 
jects  who  shall,  under  any  pretext  whatsoever, 
take  any  part  whatever  in  the  traffic  in  slaves.*' 


(a)  Vol.  i.  pp.  191,  200,  4th  edit. 
(6)  10  Wheaton  Bep.  UJS.  66. 
(c)  2  Dod.  210. 
Cc2)   SB.  &  Aid.  358. 
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It  18  said  thftt  the  defendant  most  prove 
a  Spanish  law  giving  effect  to  the  treaty ; 
bnt  that  is  not  necessary.  If  a  Sovereign, 
acting  on  behalf  of  the  people,  makes  a 
iareaty,  no  subject  has  a  right  to  bring  an 
action  for  anything  done  in  pursuance  of 
that  treaty,  whether  sanctioned  by  the 
municipal  law  or  not;  for  his  assent  is 
yirtualiy  implied  to  every  act  of  his  own 
Gk>vemmenty  Oonway  v.  Oray.{a) 

Secondly.  The  documents  adduced  in 
evidence  prove  the  issues  raised  on  the 
fourth,  ninth,  and  sixteenth  pleas,  that 
the  defendant's  act  was  authorised  by  his 
Government.  The  defendant  held  a  com- 
mission as  an  officer  of  the  Grown  iti  the 
Navv.  His  orders  were  general  and  dis- 
cretionary for  the  suppression  of  the  slave 
trade;  and  it  matters  not  whether  he 
exercised  the  powers  entrusted  to  him  on 
sea  or  land.  It  is  enough  if  his  acts  are 
adopted  and  sanctioned  by  the  GKrvem- 
ment  as  public  acts.  On  the  6th  and  7th 
of  April,  and  28th  of  July  1841,  two  of 
the  principal  Secretaries  of  State  ex- 
pressed their  approval  of  the  defendant's 
conduct ;  and,  as  the  Grown  can  do  no  act 
except  through  its  responsible  advisers, 
their  approval  is  equivalent  to  the  Queen's 
command.  It  is  not  necessary  that  the 
command  should  be  antecedent  to  the  act 
done.  The  Oaroline.(b)  In  the  case  of  the 
BoUa,(e)  where  an  American  ship  and 
cargo  were  proceeded  against  for  a  breach 
of  the  blockade  of  Monte  Video,  imposed 
by  the  British  commander,  Sir  Home 
Popham,  without  any  communication  with 
his  Government,  Lord  StoweiU,  in  deliver- 
ing judgment,  says : — 

"  However  irregalarly  he  may  have  acted  to- 
wards his  own  (Government,  the  snbseqaent  con- 
duct of  the  Government  in  adopting  that  enter- 
prise, by  directing  a  farther  extension  of  that 
conquest,  will  have  the  effect  of  legitimating  the 
acts  done  by  him,  so  far  at  least  as  the  subjects 
of  other  countries  are  concerned." 

[((QThese  cases  establish  that,  however 
irregularly  a  naval  commander  mav  have 
acted,  the  subsequent  recognition  of  those 
acts  by  his  own  government  legitimates 
those  acts  as  regards  the  subjects  of  foreign 
countries.  A  naval  or  military  com- 
mander on  foreign  stations  must  have 
authority  to  act  in  emergencies  which 
cannot  be  foreseen ;  and,  if  the  govern- 
ment adopt  the  acts  of  its  officer,  even 
through  censuring  him,  the  officer  is  re- 
lievea  from  personal  responsibility.  The 
question  then  lies  between  the  officer  and 
his  sovereign  on  the  one  side,  and  the 

(a)  10  East,  586. 

(6)  8  Phillim  Int.  Law,  60  (2nd  edit.), 
(e)  6  C.  Bob.  864. 

{d)  From  the  reports  in  the  T^imea  and  the 
MOTtuHg  CnTomcUfp 


aggrieved  party  and  his  own  government 
on  the  other.  As  soon  as  a  ^vemment 
ratifies  and  adopts  the  act  of  its  servant, 
it  becomes  an  act  of  State,  for  which  the 
government,  not  the  individual,  is  respon- 
sible. A  private  partv  aggrieved  is  not 
without  his  remedy,  but  his  remedy  is 
shifted.  He  seeks  redress  from  his  own 
government.  If  Mr.  Bwron  has  been  in- 
jured, his  remedy  is  by  application  to  the 
Queen  of  Spain.  She  may  take  such  steps 
as  the  law  of  nations  allows  to  obtain  re- 
dress for  her  subject,  though  here  there  is 
no  ground  of  complaint.  His  complaint  is 
against  the  Grown,  and  he  has  no  remedy 
against  a  private  subject.] 

In  Beit,  on  "  Presumptions  of  Law  and 
Fact,"(a)  it  is  stated  to  be 
**  a  fixed  principle  that  every  ratification  has 
relation  back  to  the  time  of  the  act  done. 
'Omnin  ratihabitio  retrotrahitur  et  mandate 
sequiparatur.' " 

Many  authorities  to  the  same  effect  are 
collected  in  a  note  to  the  case  of  Potter  v. 
North  (b) ;  Bro.  Abr.  Traverse,  3. ;  Lamb  v. 
Mills  (e) ;  TreviUia/n  v.  Pine  (d) :  Bro.  Abr. 
Bailiff,  2 ;  or  Mariby  v.  Long  (e).  The  effect 
of  this  ratification  by  the  Grown  was  to 
render  the  defendant's  act  an  act  of  State, 
in  respect  of  which  no  action  can  be 
maintained,  ElphinetoneY,  Bedreechtmd,(f) 

Further,  the  defendant  acted  in  pursu- 
ance of  powers  entrusted  to  him  oy  the 
native  authorities  of  Ghkllinas,  and  that 
alone  would  be  a  good  defence. 

HiU,  in  reply :  All  the  barracoons  but 
one  were  destroyed  before  the  treaty ;  the 
treaty  itself  was  informal  and  is  insuffi- 
ciently proved,  and  had  not  been  ratified 
by  the  humble  parliament  of  Gallinas,  as 
appeared  to  be  necessary  to  make  it  law. 
The  treaty  did  not  authorise  the  defendant 
to  destroy  the  barracoons,  but  the  de- 
fendant authorised  the  king  U)  do  so. 
There  is  no  evidence  that  the  defendant 
was  acting  under  the  orders  of  the  GVown. 
As  to  ratification,  it  has  not  been  pleaded. 

Pa&kb,  B.  :  The  ratification  might  be 
given  in  evidence  in  support  of  a  plea  of 
command. 

Hill:  Assuming  that  there  was  a  ratifi- 
cation, it  will  not  support  the  issues 
raised  on  the  Qneen's  command.  The 
principle  on  which  the  ratihabiUo  has  pro- 
ceeded is,  that  it  is  part  of  the  law  of 
principal  and  agent,  and  it  has  only  been 
used  for  the  protection  or  justification  of 
the  agent,  when  the  act  done  is  founded 
on  a  right  existing  in  the  principal,  and 

(a)  Page  28. 

(6)  1  Saund.  847c. 

(c)  4  Mod.  878. 

{d)  11  Mod.  119. 

(e)  8  Lev.  107. 

(/)  a  St.  Tr.  N.S.  879  ;  1  Knapp,  818. 
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not  in  the  agent  except  as  anthorised  by 
the  principal.  The  fiction  which  carries 
back  the  ratification,  and  gives  it  the 
force  and  operation  of  a  prior  command, 
is,  like  other  legal  fictions,  in  favour  of 
justice.  The  question  between  the  parties 
is  not  the  right  of  the  agent  to  do  toe  act, 
but  whether  it  ought  to  have  been  done 
at  all.  If  the, principal  had  a  right  to  do 
it,  the  agent  is  empowered  to  vouch  his 
subsequent  ratification.  That  principle  is 
now  attempted  to  be  used  in  a  manner 
which  neither  reason,  justice,  nor  analogy 
drawn  from  authority  can  justify.  It  is 
not  for  the  purpose  of  showing  that  the 
act  was  justifiable,  but  for  the  purpose  of 
protecting  the  party  committing  it  against 
examination  as  to  whether  it  was  right  or 
wrong.  It  is  said  that  this  is  an  act  of 
State,  for  which  the  Crown  is  alone  respon- 
sible, and  not  a  matter  to  be  tried  by  the 
municipal  law.  But  there  has  been  no  pub- 
lication of  the  Act  in  the  Qazette^  by  wnioh 
the  Queen  of  Spain  could  be  informed  of 
the  proper  mode  of  seeking  redress  for 
this  mjurv  to  one  of  her  subjects. 

Secondly.  There  has  been  no  ratifi- 
cation. It  does  not  appear  that  the  letters 
of  the  Secretaries  of  State  were  written 
by  authority  under  the  Great  Seal,  which 
is  necessary  to  render  the  Crown  respon- 
sible for  an  act  like  the  present,  which 
f^ves  cdsue  belli  to  the  Queen  of  Spain. 
ndeed,  it  does  not  appear  that  the  matter 
was  in  any  way  submitted  to  the  Queen. 
The  Court  will  not  presume  a  ratification, 
the  efiect  of  which  would  be  to  make  the 
Crown  responsible  for  a  violation  of  the 
law  of  nations  towards  a  friendly  power. 

The  Attorney  General  claimed  the  right 
of  reply,  but  admitted  that  he  could  not 
produce  any  authority  establishing  the 
right  in  a  civil  action. 

Parke,  B.  :  I  believe  there  is  no  author- 
ity for  granting  such  right  in  a  civil  action. 

Parke,  B.  (t»  aummvng  up) :  £(a)  The 
plaintifi*  complains  of  the  loss  of  300 
slaves  and  a  great  quantity  of  goods 
through  the  act  of  the  defendant.  He 
does  not  embrace  the  destruction  of  the 
barracoons,  for  they  would  be  the  subject 
of  a  local  proceeding,  and,  not  being  of  a 
transitory  character,  could  not  be  included 
in  this  cause  of  action.]  The  defendant 
has  pleaded  a  denial  of  the  lawful  posses- 
sion of  the  slaves  and  ^oods  by  the  plain- 
tifi*.  With  respect  to  this  issue,  your  verdict 
must  be  for  the  plaintiff.  The  law  on  the 
subject  of  slaves  has  been  settled  by  the 
case  of  Le  Louis, {h)  which  has  been  re- 

(a)  The  passages  of  the  summing-ap  in 
brackets  are  omitted  in  the  report  in  2  Ex.,  and 
are  supplied,  in  the  absence  of  other  materials, 
from  the  Times,  and  Morning  Chronicle  of 
Febmary  18,  1848.  (6)  S  Dod.  SIO. 

I 


ferred  to.  That  case  was  decided,  in  the 
year  1817,  by  Sir  William  Seott,  who  went 
fully  into  the  question  of  the  legality  of 
the  slave  trade,  and  laid  down  certain  posi- 
tions, which  have  since  been  acquiesced 
in,  both  in  this  country  and  abroad. 
Those  positions  are  first,  that  dealers  in 
slaves  are  not  pirates  by  the  law  of  nations, 
and  can  only  be  made  so  bv  and  according 
to  the  terms  of  a  treaty  with  the  country  to 
which  they  belong  prohibiting  the  slave 
trade ;  secondly,  that  trading  in  slaves  is 
not  a  crime  by  the  law  of  nations ;  thirdly, 
that  the  right  of  stopping  and  searchins 
ships  in  time  of  peace  is  not  a  right  which 
can  belong  to  any  nation  except  by  con- 
tract with  the  nation  to  which  such  ships 
belong ;  and,  fourthly,  that  if  there  be  a 
law  in  a  particular  country  prohibiting 
the  slave  trade,  it  is  not  open  to  everyone 
to  punish  the  offender  against  that  law, 
but  proceedings  must  be  taken  in  the  tri- 
bunals of  his  own  country,  (a)  Those  pro- 
positions being  clear,  a  question  arises, 
whether  the  plaintiff  can  maintain  this 
action  for  taking  away  his  slaves.(6) 

[The  plaintiff  had  in  that  country  a  pro- 
perty in  slaves,  which  by  the  law  of  the 
country  he  was  entitled  to  have.  With  re- 
spect to  this  issue,  the  verdict  should  be  for 
the  plaintiff.  With  respect  to  all  the 
other  issues  the  burden  of  proof  lies  upon 
the  defendant.  The  defcE dant  also  pleaded 
that  dealing  in  slaves  was  prohibited  br 
the  law  of  Spain,  and  that  the  plaintiff, 
being  a  Spanish  subject,  was  illegally 
possessed  of  the  slaves.  Now  the  Court  are 
all  of  opinion  that  the  defendant  has  not 
shown  that,  by  the  law  of  Spain,  it  was 
illegal  to  possess  slaves  or  to  transport 
them.  The  treaty  of  1885,  when  ex- 
amined, does  not  show  that  a  Spanish 
subject  might  not  possess  a  property  in 
slaves.  Upon  this  issue  the  verdict  must 
be  for  the  plaintiff.  The  next  plea  was 
founded  on  a  presumption  that  a  state  of 


(a)  "The  offender  should  be  punished  by 
the  law  of  the  country  in  which  he  was  guilty 
of  the  offence."— if omifi^  Chronicle, 

(6)  The  report  in  S  Ex.  goes  on:— "It 
is  not  necessary  to  decide  whether,  if  he  had 
been  simply  in  the  actual  possession  of  slaves, 
using  them  as  slaves,  he  could  have  recovered 
against  any  person  who  took  them  away ;  on 
that  point  it  is  not  necessary  to  give  an  opinion, 
because,  according  to  the  evidence  on  both 
sides,  he  was  living  at  Gallinas,  where  it  was 
lawful  to  possess  sUves.  It  is  contended  tiiat, 
by  the  law  of  Bpain,  the  plaintiff  cannot  possess 
a  property  in  slaves  for  thepurpose  of  export- 
ing Uiem,  as  slaves,  to  the  West  Indies.  How- 
ever, there  is  no  e?idence  of  such  law,  and  we 
are  all,  therefore,  of  opinion  that  the  second 
and  fourteenth  isiues,  both  as  to  the  slaves  and 
the  goods,  must  be  found  for  the  plaintiff." 
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things  existB  in  Gsllinas  which  moral 
philofloperti  declare  never  existed  in  any 
oonntry— -a  oommnnitj  without  law.  Bat 
it  is  qnite  clear  from  the  eridonce  that  a 
system  of  law,  thongh  a  mde  one,  existB 
in  GkiUinas,  and  therefore  that  plea  fails. 
The  plea  setting  forth  that  King  Siacoa 
was  at  war  with  the  Spaniards,  and  that 
Captain  Denman  acted  nnder  his  autho- 
rity and  directions,  is  for  the  jory ;  bat 
some  of  the  acts  were  clearly  done  before 
the  meeting  between  Captain  Denman 
and  the  native  chiefs.  The  most  import- 
ant plea  is  that  the  expedition  was  an  act 
of  State,  and  that  Captain  Denman  was 
therefore  justified.] 

The  principal  question  is,  whether  the 
conduct  of  tne  defendant,  in  carrying 
away  the  slayes,  and  committing  the 
other  alleged  trespasses,  can  be  justified 
as  an  act  of  state,  done  by  authority  of 
the  Grown.  It  is  not  contended  that  there 
was  any  previous  authority.  If  the  de- 
fendant had  merely  instructions  according 
to  the  terms  of  the  treaty  set  out  in  the 
Act  of  Parliament,  those  instructions 
would  only  have  extended  to  the  stopping 
of  ships  in  Uie  high  seas,  within  the  limits 
agreed  to  by  the  treaty  with  the  Spanish 
crown.  Therefore,  the  justification  of  the 
defendant  depends  upon  the  subsequent 
ratification  of  his  acts,  which  it  is  con- 
tended is  equivalent  to  a  prior  command 
which,  therefore,  affords  nim  equal  pro« 
taction.  A  well-known  maxim  of  the  law 
between  private  individuab  is,  "  Omnis 
raUKabUio  reirotrdhitwr  ei  ma/ndato  cequi^ 
roiiir."  If,  for  instance,  a  bailiff  distrains 
goods,  he  may  justify  the  act  either  by  a 
previous  or  subsequent  authority  from 
the  landlord ;  for,  if  an  act  be  done  by  a 
person  as  agent,  it  is  in  flpeneral  immaterial 
whether  the  authority  oe  g^ven  prior  or 
subsequent  to  the  act.  If  the  bailiff  so 
authorised  be  a  trespasser,  the  person 
whose  goods  are  seized  has  his  remedy 
against  the  principal.  Therefore,  gener- 
auy  speaking,  between  subject  and  subject, 
a  subsequent  ratification  of  an  act  done  as 
agent  is  equal  to  a  ^or  authority.  That, 
however,  is  not  universally  true.  In  the 
case  of  a  tenant  from  year  to  year,  who 
has,  l^  law,  a  right  to  a  half-year's  notice 
to  quit,  if  such  notice  be  given  bv  an 
agent  wi^out  the  authority  of  the  land- 
lord, the  tenant  is  not  bound  by  it. 
Such  being  the  law  between  private 
individuals,  the  question  is,  whether 
the  act  of  the  Sovereign,  ratifying  the 
act  of  one  of  his  officers,  can  be  dis- 
tinguished. [In  both  cases  it  must  appear 
that  the  servant  or  agent  acted,  not  for 
himself,  but  for  his  master  or  principaL 
The  deJTence  is  that  the  act  was  done,  not 
on  the  private  personal  account  of  the 
defendant,  but  as  an  act  of  state  on  be- 


half of  the  country,  and  adopted  and 
ratified  by  the  Crown  afterwards.  Now, 
you  must  be  satisfied  that  this  was  not 
done  out  of  the  defendant's  own  head, 
but  on  behalf  of  the  Crown,  and  as  an 
officer  discharging  his  duty,  as  an  officer 
holds  a  commission  under  the  Crown. 
There  is  ample  evidence  that  it  was  acting 
under  the  orders  of  his  superior,  Sir  B, 
Doherty,  the  governor  of  Sierra  Leone,  to 
effect  the  release  of  Fry  Norman,  that  the 
defendant  entered  the  service,  though  it 
might  be  that  the  restoration  to  liberty 
of  the  other  slaves  might  have  been  in 
his  head  as  a  further  object  at  the  same 
time.  If  he  acted  for  the  Crown,  then 
comes  the  question  whether  there  was 
a  subsequent  ratification  of  his  acts  by 
the  Crown  equal  to  a  prior  demand  by 
the  Crown.]  On  that  subject  I  have 
conferred  with  my  learned  brethren,  and 
chey  are  decidedly  of  opinion  that  the 
ratification  of  the  Crown,  communicated 
as  it  has  been  in  the  present  case,  is  equi- 
valent to  a  prior  command.  I  do  not  say 
that  I  dissent ;  but  I  express  my  concur- 
rence wi^  their  opinion  with  some  doubt, 
because,  on  reflection,  there  appears  to 
me  a  considerable  distinction  between 
the  present  case  and  the  ordinary  ease 
of  ratification  by  subsequent  authority 
between  private  individuals.  If  an  in- 
dividual ratifies  an  act  done  on  his  behalf, 
the  nature  of  the  act  remains  unchanged, 
it  is  still  a  mere  trespass,  and  the  pwrtj 
injured  has  his  option  to  sue  either;  if 
the  Crown  ratifies  an  act,  the  character 
of  the  act  becomes  altered,  for  the  ratifi- 
cation does  not  give  the  partv  injur^ 
the  double  option  of  bringing  his  action 
against  the  agent  who  committed  the 
trespass  or  the  principal  who  ratified  it, 
but  a  remedy  a^inst  the  Crown  only 
(snch  as  it  is),  and  actually  exempts  fh>m 
all  liability  the  person  who  commits  the 
trespass.  Whether  the  remedy  a^inst 
the  Crown  is  to  be  pursued  by  petition  of 
right,  or  whether  the  injury  is  an  act  of 
state  without  remedy,  except  by  appeal  to 
the  justice  of  the  state  which  inflicts  it,  or 
by  application  of  the  individual  suffering 
to  the  government  of  his  country,  to  insist 
upon  compensation  from  the  government 
of  this — ^in  either  view,  the  wrong  is  no 
longer  actionable.  I  do  not  feel  so  strong 
upon  the  point  as  to  say  that  I  dissent 
from  the  opinion  of  my  learned  brethren  5 
therefore,  you  have  to  take  it  as  the  direc- 
tion of  the  Court,  that  if  the  Crown,  with 
the  knowledge  of  what  has  been  done, 
ratified  the  defendant's  act  by  the  Secre- 
taries of  State  or  the  Lords  of  the  Admi- 
ralty, this  action  cannot  be  maintained. 
In  the  documents  which  have  been  read 
there  is  ample  evidence  of  ratification,  for 
the  Secretary  of  State  for  Foreign  Affairs, 
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the  Lords  of  the  Admiralty,  and  the  Secre- 
tary of  State  for  the  Colonial  Department, 
on  receiving  the  report  of  the  governor  of 
Sierra  Leone,  and  the  accoant  of  the  trans- 
actions given  hy  the  defendant  himself, 
expressed  their  approbation  of  what  he 
had  done.  The  acts,  indeed,  have  never 
been  published,  and  that  is  one  of  the  cir- 
cnmstances  which  created  a  doabt  in  my 
mind.  Bat,  although  the  ratification  was 
not  known  before  this  action  was  com- 
menced, that  fact  makes  no  difierence  in 
the  opinion  of  the  Court.  A  previous 
command  would  be  imknown,  if  given 
verbally;  and  a  subsequent  ratification, 
though  unknown,  will  have  the  same 
eflfect. 

It  is  argued,  on  the  part  of  the  plaintifi*, 
that  the  Crown  can  only  speak  by  an 
authentic  instrument  under  the  Ureat 
Seal,  and  that,  therefore,  the  ratification 
ought  to  have  been  under  the  Great  Seal. 
We  are  clearly  of  opinion  that,  as  the 
original  act  would  have  been  an  act  of  the 
Crown,  if  communicated  by  a  written  or 
parol  direction  from  the  Board  of  Admi- 
ralty, BO  this  ratification,  communicated 
in  the  way  it  has  been,  is  equally  good. 
[It  has  also  been  contended  that  the  Crown 
had  no  knowledge  of  these  proceedings, 
Buch  as  would  warrant  a  ratification. 
That  depends  on  the  evidence,  and  on  the 
facts — whether  the  defendant  took  posses- 
sion by  the  sentries  as  for  the  purpose  of 
protecting  the  property,  or  for  that  of 
plundering  it— if  he  did  the  former,  and 
communicated  his  acts  fairly  to  the  Crown 
through  Sir  Bfieha/rd  Doherty^  we  think 
the  ratification  protects  them.  We  are  all 
of  opinion  that  the  Appropriation  Act  is 
no  ratification  by  the  Crown,  such  as 
was  set  up  by  the  Attorney' General.l 
I  should  observe  that  the  Court  are  of 
opinion  that  it  Ib  not  necessary  for  the 
defendant  to  prove  the  pleas  which  ex- 
pressly state  the  authority  of  the  Crown ; 
for  if  this  act,  by  adoption,  becomes  the 
act  of  the  Crown,  the  seizure  of  the  slaves 
and  goods  by  the  defendant  is  a  seizure  by 
the  Crown,  and  an  act  of  state  for  which 
the  defendant  is  irresponsible,  and,  there- 
fore entitled  to  a  verdict  on  the  plea  of 
**  Not  Guilty." 

1(a)  The  learned  judge  proceeded  to  deal 

(a)  See  above,  p.  5S9n. 


with  the  plea  that  the  defendant  acted  by 
the  authority  of  King  Siacca^  and  re- 
viewed the  evidence  with  respect  to  it. 

The  jury  found  that  the  Crown  had 
ratified  the  act  of  the  defendant,  with 
full  knowledge  of  what  he  had  done. 

The  following  question,  framed  by 
Bolfe,  B.,  was  then  handed  to  the 
jury  :— 

Whether  King  Siacca  by  the  prince 
Manna  his  son,  in  concurrence  with  the 
Rogers  family,  and  other  chiefs  whose 
names  were  unknown,  of  the  Gallinas  had 
been  possessed  of  power  and  authority  to 
make,  and  did  make,  laws,  and  a  law  autho- 
rising Captain  Denman  to  take  such  slaves 
and  destroy  such  goods,  if  any,  as  he  did 
afterwards  take  and  destroy,  and  whether 
Captain  Denma/n  acted  in  pursuance  of 
such  law  in  takinfi^  such  slaves  and  de- 
stroying such  goods,  if  any,  as  he  did 
afterwards  take  and  destroy. 

The  jury  retired  to  consider  this  ques- 
tion, and  after  an  absence  of  some  time 
returned  into  Court. 

The  Attorney- OeneraZ  said  he  would  not 
ask  the  jury  for  their  verdict  upon  these 
issues,  but  would  withdraw  the  Siacca 
pleas. 

A  verdict  was  entered  for  the  defendant 
on  the  plea  of  Not  Guilty,  on  the  two  first 
counts  m  the  declaration  in  respect  of  ^e 
bills  of  exchange,  the  deeds  and  parch- 
ments, and  for  the  plaintifi^on  the  residue ; 
for  the  plaintifi*  on  the  pleas  as  to  the 
plaintifi*  not  being  lawfully  possessed  of 
the  slaves,  goods,  and  bills  of  exchange ; 
for  the  defendant  on  the  pleas,  that  wLat 
the  defendant  had  done  ne  had  done  by 
command.  On  the  Siacca  pleas  the  jury 
were  discharged.] 

Bobincon  tendered  a  bill  of  exceptions 
to  the  above  ruling,  but  the  plaintifi* 
afterwards  obtained  an  order  to  disoon- 
tinue ;  certain  terms  of  settlement  of  this 
and  other  similar  actions  having  been 
agreed  to. 


Matbbials  made  use  of.— The  above 
report  is  taken  from  2  Ek.  Id7,  but  the 
passages  in  brackets  have  been  supplied, 
in  the  absence  of  other  materials,  from  the 
Timet  and  Morning  Chronicle  of  February 
16,  17  and  18,  1848,  in  which  the  proceed- 
ings ai*e  reported  at  length. 
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Proceedings  in  the  Court  of  Queen's  Bench,  Ireland,  before 
Blackburne,  L.C.J.,(6)  Crampton  and  Moore,  JJ.,  on  two  Infor- 
mations FOR  Seditious  Libel,  filed  by  the  ATTt)RNKY  General, 
ex  ojfflcio,  ON  Demurrer  to  the  Defendant's  Plea,  and  on  De- 
murrer TO  the  Attorney-General's  Replication.  May  8  &  10, 
1848.     (Reported  in  3  Cox  CO.  93.) 

The  Dublin  grand  jury  having  found  two  indictments  against  John  Mitchel  for  seditious  libel, 
he  pleaded  that  one  of  the  grand  jurors  who  found  the  bills  was  disqualified.  The  Attomey- 
Qeneral  Uiereupon  entered  a  nolle  prosequi  on  the  two  indictments,  and  filed  two  ex  officio  infor- 
mations in  respect  of  the  same  alleged  libels. 

Plea  to  the  first  information,  that  the  defendant  had  been  previonslj  indicted  for  the  same 
offence  and  a  nolle  prosequi  entered  thereon.     Demurrer  praying  final  judgment. 

Plea  to  the  second  information,  that  an  indictment  for  the  same  offence  was  still  pending. 
Replication  that  a  nolle  prosequi  had  been  entered  thereon,  praying  final  judgment.  Demurrer  to 
replication. 

Held  by  the  Court  of  Queen's  Bench,  Irehind — 

1.  Proceeding  by  Information  qfter  Indictment — Nolle  prosequi. 

That  a  plea  to  an  ex  officio  information,  stating  that  the  defendant  had  been  previously 
indicted  for  the  same  offence,  and  a  nolle  prosequi  entered  thereon,  was  bad — infor- 
mations qui  lam  distinguished. 

That  a  plea  that  an  indictment  was  still  pending  for  the  same  offence  was  also  bad ;  also, 
that  after  the  entry  of  the  nolle  prosequi  the  indictment  was  no  longer  pending. 

2.  Practice — Pleading — Demurrer — Replication, 

That  the  Court  was  not  precluded  by  the  prayers  for  final  judgment  in  the  demurrer  and 
replication  from  giving  the  right  judgment  of  Respondeat  Ouster, 

(a)  See  MitcheVs  trial  for  felony,  below,  p.  5V9. 
(6)  Afterwards  Lord  Chancellor  of  Ireland. 


Two  indictmentB  having  been  found  in 
the  C«urt  of  Qaeen's  Bench,  Ireland, 
against  John  Mitchel,  for  seditious  libels 
aUeged  to  have  been  published  by  him  in 
the  United  Irishman  (a)  newspaper,  be 
pleaded  in  abatement  {b)  that  one  of  the 
grand  jurors  who  found  the  bills,  being  a 
member  of  the  Council  of  the  borough  of 
the  city  of  Dublin,  was  disqualified  under 
3  &  4  Viet.  c.  108.  s.  180.  lliereupon  the 
Attomey-Oeneral  entered  a  notte  prosequi 
on  both  indictments,  and  filed  ex  officio 
two  separate  informations  for  the  same 
publications,  charging  one  of  them  in  the 
first  information  and  the  other  in  the 
Becond.(c)      To  the  first  of  these  infor- 

(a)  The  first  number  appeared  Feb.  12,  1848. 

(6)  See  11  Law  Times,  119. 

(c)  The  second  iuformation  was  in  respect  of 
an  article  in  the  United  Irishman^  of  March  4, 
1848,  headed  "The  French  Fashion,"  which 
described  the  Revolution  in  Paris  as  *'  a  lesson 
to  us,"  and  contained  the  following  passage : — 

'*  Every  street  is  an  excellent  shooting  gallery 
for  disciplined  troops;  but  it  is  a  better  defile 
in  which  to  take  them.  In  the  vocabulary  of 
drilling  is  no  such  phrase  as  'Infantry — ^pre- 
pare for  window-pots,  brick  bats,  logs  of  wood, 
ohinmey-pieces,  heavy  furniture,  light  pokers, 
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mations  the  defendant  pleaded  that  he  had 
been  indicted  for  a  seditious  libel  (setting 


&c.,  &c.;'  and  these  thrown  vertically  on  the 
heads  of  a  column  below,  from  the  elevation  of 
a  parapet,  or  top  story,  are  irresistible.  The 
propelling  forces — viz.,  ladies,  or  chambermaids, 
or  men  who  can  do  no  better — have  the 
additional  advantage  of  security;  and  the 
narrower  the  street,  and  the  higher  the  houses, 
the  worse  the  damage,  and  the  greater  the 
security.  A  military  proportion  we  recommend 
to  the  study  of  the  best  lady  in  the  land. 

'<  Bottles,  delph,  and  such  missiles,  mixed  with 
these,  or  of  themselves,  not  only  knock  down 
and  wound  infantry,  but  render  the  streets  im- 
passable  to  cavalry  and  artillery.  A  horse  may 
dance  on  eggs,  but  no  squadron  can  charge  over 
broken  bottles.  Artillery  cannot  ride  over 
them,  nor,  indeed,  can  disciplined  footmen  keep 
the  step,  or  tread  among  them,  with  ease.  These 
admirable  weapons  abound  in  every  house  ;  and 
if  any  engineering  urchin  take  a  M»da- water 
bottle,  or  small  flask  of  thick  gUu^b,  dry  inside, 
filled  with  bits  of  stone,  or  iron,  or  metal  of  any 
sort — nails,  for  instance— and  with  coarse  gun- 
powder thrown  into  the  interstices— cork  it  tight 
(the  cork  being  perforated),  and  then  attacn  a 
judiciously  adjusted  ftise,  he  will  possess  a 
domestic  bomb  or  grenade  by  which  he  can 
either  blow  his  arm  off,  or  act  with  deadly  efifeet 
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out  the  indictment),  Bnd  dnly  arraicjned, 
and  that  the  At fommj- General  had  entered 
a  nolh  prosequi  on  the  indictment,  and  that 
the  offence  charged  in  the  information 
was  the  same  as  the  offence  charged  in 
the  indictment. 

"  And  the  said  John  Mitchel  further  saith 
that  he  ought,  according  to  the  laws  and  customs 
of  this  realm,  and  the  liberties  and  privileges  of 
the  subjects  of  this  kingdom,  to  be  free  and 
exempt,  uuder  the  circumstances  aforesaid,  from 
being  compelled  to  answer  for  the  said  supposed 
offences  in  the  said  information  specified,  before 
any  justice  or  minister  of  our  lady  the  Queen, 
or  any  other  judge  in  any  court  whatsoever,  ex- 
cept upon  indictment  found,  or  presentment 
made,  on  the  oath  of  twelve  ^ood  and  lawful 
men  of  the  body  of  the  county  m  which  the  said 
supposed  offences  were  committed,  and  this  he 
the  said  John  Mitchel  is  ready  to  verify ;  where- 
fore he  prays  judgment  if  the  said  Court  of  our 
said  lady  the  Queen,  now  here,  will  or  ought  to 
take  cognisance  of  the  information  aforesaid, 
and  that  by  the  (>ourt  here  he  may  be  dismissed 
and  discharged,  and  so  forth." 

Demurrer. 

**  That  the  said  plea  and  the  matters  therein 
contained  in  manner  and  form  as  the  same  are 
above  pleaded  and  set  forth,  are  not  sufficient 
in  law  to  preclude  the  Court  of  our  said  lady  the 
Queen  from  proceeding  upon  the  said  information 
against  him  the  said  John  Mitchel,  and  that  our 
said  latly  the  Queen  is  not  bound  by  the  law  of 
the  land  to  answer  the  same ;  and  he  the  said 
Attorney-General,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  states 
and  fhows  to  the  Court  here  the  following 
causes  of  demurrer  to  the  said  plea;  that  is  to 
say — 

"  That  it  is  uncertain  whether  the  said  plea  is 
a  plea  in  bar  or  a  plea  in  abatement,  and  also 
that  the  same  is  in  other  respects  uiicertaiu,  in- 
formal, and  insufficient,  and  so  forth  ;  and  this 
he  the  said  Attomey-Greneral,  who  prosecutes  as 
aforesaid,  is  ready  to  verify.  Wherefore,  for  want 
of  a  sufficient  plea  in  this  behalf,  he  the  said 
Attorney-General  prays  judgment,  and  that  the 
said  John  Mitchel  may  be  convicted  of  the 
premises  above  charged  upon  him  in  and  by  the 
said  information." 

The  demnrrer  in  the  first  case  heing 
now  (May  8th)  called  on  for  argument, 
was  opened  by — 

John  Perrin,  for  the  Crown :  The  de- 
fendant's plea  is  bad.   First,  an  indictment 

against  cavalry  or  infantry  below — especially 
against  cavalry.  To  these  missiles,  from 
windows  and  house-tops,  revolutionary  citizens 
add  always  boiling-water,  or  grease,  or,  better, 
cold  vitriol,  if  available.  Molten  lead  is  good, 
but  too  valuable— it  shonld  be  always  cast  in 
ballets,  and  allowed  to  cool.  The  house-tops 
and  sponts  f^uiush,  in  every  city,  abundance; 
but  care  should  be  taken,  as  they  do  in  Paris, 
to  run  the  balls  solid — yon  cannot  calculate  on 
a  hollow  ball,  and  that  might  be  the  very  one 
selected  to  shoot  a  field  ofllcer." 


pending  is  no  bar  to  an  information  for 
the  same  offence.  Secondly,  the  entry  of 
a  nolle  prosequi  has  put  an  end  to  the  in- 
dictment.    Hale  says  (a) — 

"  If  *  A  '  be  indicted  for  the  murder  of  *  B,* 
and  there  is  another  indictment  aftenvards 
taken  of  the  same  death  against  the  same  per- 
son, and  he  is  arraigned  upon  the  second  in- 
dictment, because  it  is  the  King's  suit,  the  second 
shall  not  abate ;  yet  usually  the  justices  quash 
the  other  by  judgment." 

Hawkins,  it  is  true,  says  (6)— 

*'  That  it  hath  been  holden  that  it  is  no  good 
plea  in  abatement  of  an  indictment,  as  it  is  of 
an  appeal  or  information,  that  there  is  another 
indictment  against  the  defendant  for  the  same 
offence.  But  in  such  a  case,  the  Court,  in  its 
discretion,  will  quash  the  first  indictment  if  any 
fault  can  be  found  with  it.'* 

But  it  is  plain  that  he  refers  only  to  qwi 
tarn  informations.  In  book  2,  c.  26.  s.  1, 
he  enumerates  the  matters  for  which  an 
information  lies ;  and  in  section  4,  he  says 
generally — 

**  As  to  the  second  particular,  viz.,  what 
ought  to  be  the  form  of  similar  informations  : 
having  already,  in  the  chapter  of  indictments, 
incidentally  shown  the  principal  points  relating 
to  this  matter,  I  shall  only  take  notice  in  this 
place,  that  seeing  an  information  differs  from  an 
mdictment  in  a  little  more  than  that  the  one  is 
found  by  the  oath  of  twelve  men  and  the  other 
is  not  so  found,  but  is  only  the  allegation  of  an 
officer  who  exhibits  it,  whatsoever  certainty  is 
requisite  in  an  indictment,  the  same  at  least  is 
necessary  also  in  an  information,  and  con- 
sequently, as  all  the  material  parts  of  the  crime 
must  be  precisely  found  in  the  one,  so  must  they 
be  precisely  alleged  in  the  other,  and  not  by 
way  of  argument  or  recital." 

So  in  BoMn,  Abr.  Tit.  Information,  A.,  an 
information  is  defined — 

"An  accusation  or  complaint  exhibited 
against  a  person  for  some  criminal  offence, 
either  immediately  against  the  King  or  against  a 
private  person,  which  from  its  enormity  or 
dangerous  tendency,  the  public  good  requires 
should  be  restrained  or  punished,  and  differs 
principally  from  an  indictment  in  this,  that  an 
indictment  is  an  accusation  found  by  the  oath 
of  twelve  men,  whereas  an  information  is  only 
the  allegation  of  the  officer  who  exhibits  it." 

In  0.  26.,  where  Hawhini  treats  of  a  prior 
suit  depending  being  a  plea  to  an  infor- 
mation, he  evidently  refers  only  to  qui 
tarn  informations,  for  he  says,  s.  63 — 

**  As  to  the  first  point,  vi«.,  where  a  prior  suit 
depending  may  be  pleaded  to  such  an  informa- 
tion or  action,  it  seems  agreed,  that  wherever 
any  suit  <m  a  penal  statute  may  be  said  to  be 
actually  dependmg,  it  may  be  pleaded  in  abate- 
ment of  a  subsequent  prosecution,  being  ex- 
pressly averred  to  be  for  the  same  offence.'' 

(a)  8  Hale  P.O.  S89. 

(6)  8  Hawk.  P.O.  c.  84.  i.  1. 
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There  is  no  reference  to  informations  ex 
officio,  and  none  of  the  cases  cited  refer  to 
informations  filed  ex  officio.  There  is  this 
good  reason  for  the  distinction  in  infor- 
mations qui  tam,  because  the  informer  is 
entitled  to  a  portion  of  the  penalty,  and  it 
woald  be  a  nardship  that  the  defendant 
shonid  be  subjected  to  a  second  prosecution 
for  a  pecuniary  penalty,  while  there  was 
a  previous  one  pending  against  him.  In 
Sir  WilUam  Withipole's  case,  (a)  an  indict- 
ment haying  been  found  against  him  for 
murder,  his  counsel  moved — 

**  that  he  ought  not  to  be  arraigned  upon  this, 
because  he  had  been  autrefois  arraigned  upon 
an  inqaisition  of  murder  found  before  the 
coroner,  and  had  pleaded  thereto,  &c.,  and  so 
conclnded  his  plea,  by  pleading  not  gailty  to 
the  felony.  But  it  was  held  by  all  the  Court 
that  this  was  no  cause  of  plea,  for  where  he  is 
not  convicted  or  acquitted  he  may  be  arraigned 
in  a  new  indictment" 

One  of  the  indictments  was  quashed,  but 
not  until  the  Oourt  had  ruled  that  the 
above  was  not  a  good  plea.  And  in  the  case 
of  John  Swwn  and  Elizabeth  Jefferey$,iJ>) 

"  The  Court  was  of  opinion  that  the  charge 
•  in  the  bill  last  found  must  be  answered,  not- 
withstanding the  pendency  of  the  former,  for 
autrefois  arraign  is  no  plea  in  this  case ;  per- 
haps the  bill  last  found  is  better  adapted  to  the 
nature  of  the  case  than  the  former,  and  the 
King's  counsel  most  be  at  liberty  to  prosecute 
in  such  manner  as  may  best  answer  the  ends  of 
public  justice  ;  but  at  the  same  time  the  Court 
must  take  care  that  the  prisoners  be  not  exposed 
to  the  inconvenience  of  undergoing  two  trials 
for  one  and  the  same  hct,*' 

In  Beg,  v.  Ooddard  and  OarUonXc)  excep- 
tions were  taken  to  an  indictment  for 
forging  an  assienment  of  a  lease,  and  a 
new  indictment  having  been  found,  it  was 
said — 

'*  The  Court  would  not  determine  these  ex- 
ceptions, but  made  him  plead  to  that  where 
these  things  were  amended;  counsel  for  the 
defendants  then  moved,  *  that  before  the  Court 
would  make  them  plead  to  the  new  indictment, 
they  would  enter  judgment  for  the  defendants 
upon  this.'  But  the  Court  said  'they  would 
make  no  bargains  with  them.'  And  the  defen- 
dante  pleaded  to  the  new  indictment,  Holt,  CJ., 
obiter ving  that '  a  man  could  not  plead  over  in 
any  case  but  treason  or  felony,  and  not  in  a 
case  of  misdemeanor,  and  that  a  man  after  he 
has  been  found  guilty  cannot  plead  that  indict- 
ment depending  in  abatement,  but  most  plead 
ttutrefcis  amvict,* " 

That  is  a  further  authority  to  show  that 
iiutrefois  arraign  is  not  a  plea  known  to 
the  law.    In  iex  v.  StraMon  and  other$,{d) 

(a)  Cro.  Car.  147. 

(6)  Fost.  C.  L.  106,  and  18  St.  Tr.  1,194. 

(c)  2  Ld.  Baym.  920. 

(d)  Dongl.  289,  249. 


an  information  having  been  filed  ex 
officio,  the  SoUcHor- General  applied  for  a 
rule  to  show  cause  why  the  information 
should  not  be  quashed,  on  the  ground  that 
a  new  one  was  ready  to  be  filed,  which 
stated  the  offence  more  particularly,  and 
was  better  adapted  to  the  nature  of  the 
charge ;  and,  in  support  of  the  rule,  ob- 
served that  the  defendant  could  not  suffer 
any  injury, 

'*  because  the  Crown  might  go  on  to  trial  and 
judgment  on  the  new  one,  notwithstanding  the 
pendency  of  the  other ;  for  that  on  indictment 
or  information  for  crimes,  the  pendency  of 
another  prosecution  cannot  be  pleaded,  as  it  may 
be  to  information  for  penalties." 

Sir  William  Withipole*$  case,  and  Bex  v. 
Sioan  and  Jeffereys,  were  referred  to,  and 
Lord  Ma/nefield  observed — 

'*  that  if  it  was  proper  to  stop  the  information, 
he  did  not  see  why  the  Attomey-Creneral  might 
not  do  it  by  entering  a  nolle  prosequi,  without 
the  interference  of  the  Court.*' 

But  BuUer,  J.,  said^ 

"  What  the  Solicitor-General  has  stated,  viz., 
that  the  pendency  of  the  first  information  would 
be  no  plea  to  the  second,  is  decisive  ai^aiust  this 
motion." 

Counsel  also  referred  to  Bex  v.  The  Mayor 
of  Plymouth,{a)  Bex  v.  PhilUpe  and 
otherSflb)  Bex  v.  Bumhy,{c)  Bex  v.  W€ibh,(d) 
Bex  V.  Wynn,ie)  1  Oh'Uiy  Cr.  L.  466,  467, 
\  Sta/rWe  Or.  PL  314,  where  it  is  said— 

'*  Where  a  second  indictment  is  found  against  a 
defendant,  upon  which  he  is  arraigned,  after 
pleading  to  &ie  first,  but  before  trial,  and  both 
indictments  are  founded  on  the  same  trans- 
action, the  defendant  cannot  plead  the  pen- 
dency of  the  first  in  abatement,  because  it  is 
the  King's  suit." 

That  is  the  reason  laid  down  in  all  the 
cases,  and  applies  here.  To  the  same  effect 
is  Beg,  v.  Dudley  Moore,(f)  in  Ireland  in 
1712,  a  case  much  canvassed  in  1829  in 
the  case  of  the  Bottle  Conspiracy,  Beg.  v. 
Forbes. ig)  Further,  the  Court  will  not 
restrain  an  Attomey- General  from  filing 
an  ex  offi^do  information,  upon  the  ground 
that  a  criminal  information  has  been 
already  granted  for  the  same  cause,  Bex 
V.  Alexander.(h) 

Secondly,  even  if  the  pendency  of  a 
previous  indictment  be  a  good  plea  to  an 
information,  the  objection  does  not  exist 
in  this  case,  because  the  indictment  has 

(a)  4  Burr.  2,089. 

(6)  8  Burr.  1,565. 

(c)  5  Q.B.  848. 

(rf)  3  Burr.  1,468. 

(«>  2  East,  226. 

{/)  Append,  to  2  Comm.  Joum.  275. 

(o)  2  St.  Tr.  N.S.  939. 

(A)  Arohb.  Cr.  PI.  72-78. 
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been  put  an  end  to  by  tbe  entry  of  a  noUe 
prosequi.  The  Attoimey- General  has  ob- 
tained from  the  Crown  Offjce  in  England 
some  aathorities  which  establish  the  pro- 
position. In  Me.r  v.  Doctor  Funiell,(a)  and 
Rex  V.  West,  in  1801,  a  nolle  prosequi  was 
entered,  and  then  a  new  information  filed; 
80  in  Rex  v.  Stvitzer ;  in  181'2,  Rex  v. 
Francis  Kinchcla  and  others,  a  nolle  prose- 
qui was  entered  by  Mr.  Attorney- General 
Pluminer,  that  an  information  might  be 
filed,  which  was  done. 

In  Co.  Lit.  1396,  it  is  said— 

"The  King's  Majesty  cannot  be  nonsuited, 
because  in  judgmeut  of  law  he  is  ever  present 
in  Court ;  but  the  King*s  attorney,  qui  sequitur 
pro  domino  rege,  may  enter  an  uUerius  non 
vult  prosequi,  which  hath  the  effect  of  a 
nonsuit ;  but  in  an  information  by  an  informer, 
qui  tam,  &c.,  the  informer  may  be  nonsuited." 

In  The  A  ttorney-  General  v.  Buckeridge,  (J) 
it  is  said — 

*'  If  the  King  by  his  attorney  enter  a  non  vult 
ulteriut  prosequi,  the  King  cannot  afterwards 
proceed  in  the  same  suit,  but  he  may  begin 
anew,  and  this  by  reason  of  the  prejudice  which 
otherwise  might  accrue  to  the  subject." 

Rex  V.  Pickering  is  there  cited,  bat  the 
case  has  not  been  found.  Oodda/rd  v. 
8miih,{c)  and  Rex  v.  8tratton,(d)  are 
authoritioB  to  the  same  effect.  In  Salheld, 
Ooddard  v.  Smith  is  reported  in  this  way  : — 

**  An  action  was  brought  for  a  malicious  in- 
dictment, whereof  the  plaintiff  was  legitimo 
modo  acquietatus,  and  upon  the  trial  it  appeared 
he  was  acquitted  no  otherwise  than  by  the  entry 
of  a  nolle  prosequi  i  the  Court  held  this  evi- 
dence did  not  support  the  declaration,  for  the 
nolle  prosequi  is  a  discharge  of  the  indictment, 
but  is  no  acquittal  of  the  crime  j  and  tbe  Chief 
Justice  doubted  as  to  the  latter  matter,  and  was 
of  opinion  that  the  Crown,  notwithstanding  the 
nolU  prosequi,  might  award  new  process  upon 
the  same  indictment.'' 

But  from  the  better  report  of  the  case 
in  6  Mod.  (p.  261,  case  374),  it  seems  that, 
whatever  the  Chief  Justice  thought,  the 
Court  made  no  rule,  and  Hareourt,  the 
master  of  the  office,  stated  that  after  a 
nolle  prosequi  there  never  had  been  any 
proceedings  on  the  same  indictment,  and 
Powell,  J.,  quoted  a  case  in  Ha/rdrea,  in 
which  tk  nolle  prosequi  was  entered  on  an 
information,  and  held  to  be  a  discharge  of 
it,  Attorney-General  v.  Bagg  and  Ma/r- 
$ham.{e)  Turner  v.  OalUlee  (/)  seems  to 
throw  some  doubt  upon  it,  but  the  propo- 
sition which  was  doubted  by  Hardres,  that 
a  nolle  prosequi  is  no  bar  to  further  pro- 

(a)  1  W.  Bl.  87^ 
(6)  Hardr.  88. 

(c)  1  Salk.  21,  and  6  Mod.  361,  S.C 

(d)  Dougl.  289. 

(e)  Hardr.  126. 
(/)  Hardr.  158. 


ceedings  on  the  same  indictment,  is  laid 
down  in  a  note  to  Salmon  v.  8mith.(a) 
The  course  adopted  here  by  the  Attorney- 
General  is  the  only  one  he  could  properly 
have  pursued  ;  if  he  had  asked  the  Court 
to  quash  the  indictment,  they  would  have 
said  he  could  have  entered  a  nolle  prose- 
qui.ih)  There  is  also  an  ambiguity  in 
the  defendant's  plea ;  it  does  not  distinctly 
appear  whether  it  is  a  plea  in  barr  or  in 
abatement:  it  alleges  that  an  indictment 
has  been  found  again!$t  the  defendant  for 
the  same  offence,  but  does  not  say  that  it 
is  pending.  If  that  be  so,  it  is  a  plea  in 
bar,  and  not  in  abatement. 

Sir  Colman  O'Loghlen  (Holmesic)  with 
him)  for  the  defendant :  On  the  record,  as 
it  stands,  there  has  been  a  disoontinu- 
ance,(di)  and  the  Crown  is  out  of  Court.  The 
defendant's  plea  is  a  plea  in  abatement, 
not  indeed  a  plea  of  an  indictment  pend- 
ing, but  raising  the  question  whether  the 
Attomey-Genei-al  can  proceed  by  em  officio 
information,  after  having  proceeded  by 
indictment ;  the  demurrer  praying  judg- 
ment is  a  demurrer  in  bar  to  a  plea  in 
abatement,  and  therefore  there  is  a  dis- 
continuance. The  demurrer  prays  con- 
viction; it  should  have  prayed  that  the 
defendant  should  answer  over.  A  dis- 
continuance may  be  either  caused  by 
the  non-entry  of  proper  continuances,  or, 
secondly,  by  mispleading,  which  creates  a 
chasm  in  the  regularity  which  ought  to 
exist  in  a  suit  from  its  commencement  to 
its  close.  The  rule  was  the  same  in 
criminal  and  civil  pleadings.  A  demurrer 
in  bar  to  a  plea  in  abatement  is  a  discon- 
tinuance ;  Garter  v.  Davi8,(e)  Bisse  v.  Ear' 
cov^t,{  f)  Cochrane  v.  Fitzpatrick,{g)  2  Com. 
Dig.  tit.  "Pleader"  W.2;  AliceT.  Gale.{h) 
It  may  be  said  this  is  a  plea  in  bar,  but 
the  nature  of  the  plea  is  determined  by 
the  beginning  and  the  conclusion,  Alice  v. 
Gale^  Be  Medina  v.  Stoughton,{i)  Godson 
V.  Good,(j)  CJtaila/nd  v.  Thomley.ih) 

Even  if  the  joinder  in  demurrer  be  good, 
the  plea  is  good.  An  Attorney- General 
cannot  file  an  ex  offi^o  information  after 
proceeding  by  indictment.  The  King  has 
two  modes  of  proceeding — first,  by  indict- 
ment ;  secondly,  by  information. 


(a)  1  Saund.  207,  n.  2. 
(6)  2  Hayes  Cr.  L.  578. 

(c)  See  below,  p.  682ii. 

(d)  CoDtinuances  are  now  abolished^Eng- 
land,  C.O.B.  1886,  B.  155;  Ireland,  CO.B. 
1891,  B.  UO. 

(e)  1  Show.  255;  1  Salk.  218;  Garth.  187. 
(/)  ISalk.  177;  8  Mod.  281. 

(a)  8  It.  L.B.  187. 
(X)  10  Mod.  112. 
(0  1  Ld.  Baym.  598. 
ii)  «  Taun.  587. 
(A)  12  BaM  544. 
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The  two  proceedings  are  not  perfectly 
the  same.  The  King  cannot  proceed  by 
information  for  treason  or  felony,  and  in 
all  cases  the  proceeding  by  indictment  is 
more  constitutional.  In  2  Salens  P.O. 
c.  20.,  p.  157,  it  is  said  that-- 

**  In  all  criminal  proceedings  the  most  regular 
way,  and  most  consonant  to  the  Statutes  of 
Magna  Cbarta,  is  by  presentment  or  indictment 
of  twelve  sworn  men." 

In  misdemeanor  the  Crown  has  the  option 
to  proceed  by  indictment  or  informa- 
tion ;  bnt  when  once  it  has  exercised  its 
election  and  adopted  the  **  more  regu- 
lar and  safer  way,"  it  cannot  fall  back 
and  adopt  the  other  alternative  at  its 
caprice  ;  or  if  it  be  allowable  at  all,  it  is 
only  to  prevent  the  failure  of  justice  by 
the  contamaciousness  of  a  grand  jury. 
There  is  no  precedent  of  an  Attorney- 
Oenerdl  proceeding  by  an  6«  officio  informa- 
tion after  enterinfi^  a  nolle  prosequi  on  a 
good  and  valid  indictment ;  and  that  very 
fact  is  a  strong  argument  against  it. 
CokCf  speaking  of  a  passage  in  the  Statute  { 
of  Merton,  says  (Co.  LU.  816)  :— 

"  Note. — It  hath  been  a  question  how  these 
words  shall  be  understood,  as  it  seemeth  to 
some  that  no  action  can  be  brought  upon  this 
statute,  insomuch  as  it  was  never  seen  or  beard 
that  any  such  action  was  brought ;  and  if  any 
action  might  have  been  brought  for  such 
matter,  it  shall  be  intended  that  at  some  time  it 
would  have  been  put  in  ure." 

The  doctrine  of  election  is  very  much 
favoured  by  our  law.  At  common  law  a 
grantee  of  an  annuity  could  not  distrain 
and  have  a  writ  of  annuity.  He  could 
elect  to  proceed  either  way;  but  once 
having  elected  by  matter  of  record,  he 
was  bound  by  that  election. 

This  principle  of  election  is  equally 
applicable  to  criminal  proceedings.  If  a 
party  may  be  prosecuted  either  under  a 
statute  or  at  common  law,  and  the  prose- 
cutor adopts  one  course,  he  thereby  deter- 
mines his  election,  and  cannot  prosecute 
under  the  other;  An(m.(a)  So  here,  the 
Attorney* Oenerat  had  two  modes  of  pro- 
ceeding, nnd  by  adopting  one  he  nad 
determined  his  election,  and  cannot  resort 
to  the  other.  On  a  penal  statute  enabling 
the  party  damnified  to  proceed  upon  an 
information  or  indictment  when  the  party 
had  proceeded  by  indictment,  and  the  in- 
dictment was  afterwards  quashed,  the  Court 
refused  to  allow  him  to  file  an  information  ; 
Anon.(h)  This  case  is  not  an  exact  authority, 
as  the  party  could  only  file  an  information 
by  leave  of  the  Court,  but  it  illustrates  the 
principle  that  a  party,  after  electing  to 
proceed  by  one  course,  cannot  proceed  by 
the  other,  as  here,  where  the  Attorney- 


(a)  12  Mod.  446. 


(6)  8  Mod.  187. 


Qeneral  has  capriciously  entered  a  nolle 
prosequi.  The  Court  ought  to  show  no 
favour  to  em  officio  informations,  and  should 
not  extend  the  privilege  beyond  those 
limits  for  which  precedents  can  be  shown. 
There  are  only  two  cases  on  record  in 
which  the  Attorney- Oeneral  has  proceeded 
bv  ex  officio  information  after  indictment 
The  Bottle  case,  Bea^  v.  Forhes,(a)  where 
Plunket  proceeded  ex  oficio  after  the 
grand  jury  had  thrown  out  the  bill; 
and  Bex  v.  Dudley  Moore,(h)  the  circum- 
stances of  which  were  very  peculiar,  as 
appears  from  the  report  of  the  Committee 
of  the  Irish  blouse  of  Commons  appointed 
to  inspect  and  inquire  into  the  proceed- 
ings. In  November  1713,  a  riot  m  which 
Mr.  Moore  was  concerned  occurred  in  the 
theatre  in  relation  to  the  play  of  Tamer- 
lane ;  he  was  bound  over  to  appear  at  the 
ensuing  term,  and  a  bill  was  sent  up 
against  him  ;  the  bill  was  returned  on  the 
last  day  of  term,  with  billa  vera  on  it. 
After  the  bill  had  been  recorded,  and  the 
Attorney- General  left  court,  Alderman 
Gore,  the  foreman  of  the  grand  juiy, 
came  into  court  and  stated  that  the  bill 
had  been  ignored,  but  by  mistake  was 
marked  hUla  vera.  The  Court  refused  to 
alter  the  record,  the  grand  jury  having 
been  discharged.  The  entire  grand  jury 
then  made  application  to  the  Court,  but 
the  Court  still  refused,  and  Mr.  Moore 
was  bound  over  to  appear  in  Hilary  Term. 
In  Hilary  Term  he  appeared,  and  then, 
the  report  states — 

**  That  upon  Mr.  Attorney-General's  motion, 
on  the  27th  January  1714,  there  was  a  rule  for 
trial  on  the  Thursday  following,  and  the  traver- 
sers were  ordered  to  prepare ;  that  the  rule  for 
trial  was  vacated  on  the  4th  of  February,  upon 
Mr.  Aftomey-Generars  motion,  though  opposed 
by  the  counsel  for  the  traversers,  who  pressed 
for  and  insisted  on  their  trial  coming  on  on  the 
day  appointed  for  it "  ; 

that  upon  the  next  day,  the  5th  of  Feb- 
ruary, there  was  a  rule  entered  as  by  con- 
sent of  the  Attorney- General, 

"  though  not  moved  for  or  consented  to  by  the 
counsel  for  the  traversers,  that  the  indictment 
should  be  quashed,  and  all  the  gentlemen,  and 
particularly  the  said  Dudley  Moore,  should  be 
discharged;  that  before  the  essoign  day  of 
Easter  term  there  was  an  information  filed  by 
the  Attorney-General  for  the  same  matter, 
against  Dudley  Moore,  Esq.,  upon  which  pro- 
cess issued  to  the  sheriff  of  the  city  of  Dublin ; 
and  Mr.  Tisdall  and  Mr.  Callwell  (deputy-clerk 
of  the  Crown)  being  asked  if  they  ever  knew, 
after  a  bill  of  indictment  had  been  quashed,  of 
an  information  having  been  filed  for  the  same 
matter,  answered,  they  never  did." 

(a)  Beg.  v.  Forbes,  2  St.Tr.  N.S.  989 ;  Grten*s 
Report. 
(6)  8  Com.  Joor.  Ireland,  p.  875. 
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The  report  then  goes  on  to  detail  tho 
several  proceedings  that  afterwards  took 
place,  and  then  concludes — 

**Upou  the  whole  matter,  the  committee, 
conceiving  the  proceedings  in  this  cause  to  be 
veri/  extraordinary  and  of  great  consequence, 
are  unwilling  to  come  to  any  resolution,  but 
humbly  submit  the  consideration  thereof  to  the 
House." 

Tho  proceedings  against  Mr.  Moore 
upon  the  information  were  subsequently 
abandoned.  What  authority,  thou,  is  that 
case  for  the  proposition  that,  where  there 
is  a  good  indictment,  an  Att^rrney- General 
can  of  his  own  capricious  humour  enter  a 
nolle  prosequi,  and  proceed  by  informa- 
tion P  Of  the  manuscript  cases  cited  on 
behalf  of  the  Crown,  the  only  caj«e  of  an 
ex  officio  information  having  been  filed, 
after  an  indictinent,  was  WesVs  case,  which 
was  a  prosecution  for  perjury  in  1801. 
The  other  cases  were  cases  of  iuformations 
being  filed  after  in  formation  a.  WesVs  case 
was  analogous  to  the  case  of  Dtidley  Moore. 
It  was  not  a  perfectly  good  indictment. 
The  note,  as  we  have  it,  is  in  inverted 
commas  : — 

**  Nolle  prosequi  entered  because  the  Court 
and  justices  thereof,  where  the  same  is  found, 
had  not  jurisdiction." 

But  assume  those  cases  were  authori- 
ties, they  are  only  three  solitary  instances 
in  either  country,  and  thev  are  cases  in 
which  ever3rthing  passed  8ub  ailentio. 

Holmes  followed. 

The  Attorney- General  (Monahan),  in  re- 
ply :  The  demurrer  is  in  the  common  form 
of  demurrers  to  pleas  of  abatement.  No 
Crown  case  has  been  cited  to  show  that  it 
is  incorrect.  It  is  new  doctrine  that  the 
mode  of  praying  judgment  alters  the 
nature  of  a  demurrer,  for  whatever  be 
the  prayer  of  iudgment,  the  Court  will 
give  a  right  judgment.  Carter  v.  Davis(a) 
is  not  in  point,  even  if  the  analogy  did 
exist  between  civil  and  criminal  cases. 
In  that  case  the  plaintiflTs  demurrer  was, 
that  the  plea  was  not  sufficient  in  law  to 
prevent  him  from  maintaining  his  afore- 
said action.  It  is  very  difficult  to  ascer- 
tain what  Mr.  Mitchel  means  by  his  plea. 
It  is  not  that  the  Court  ought  not  to  take 
notice  of  what  is  charged  in  this  infor- 
mation, but  that  the  Court  ought  not  to 
take  cognizance  of  the  offence  at  all, 
because  the  Aitomey'General  has  entered 
a  nolle  prosequi  upon  the  indictment.  He 
does  not  state  what  the  act  of  the  Court 
was,  whether  the  indictment  is  pending, 
or  what  has  become  of  it  (reads  the  plea). 
Later  on  he  says  that  the  Court  ought 
not  to  take  cognizance  of  the  informa- 
tion itself.    The  demurrer  in  this  case  is 

(a)  I  Show.  265)  I  Salk.  918. 


framed  according  to  the  precedents ;  what 
it  states  is,  that  the  matters  contained  in 
the  plea  are  not  sufficient  in  law  to  pre- 
clude the  Court  from  proceeding  upon 
the  information.  1  Wentworth,  PI.  24, 
Plea  in  Abatement ;  4  Chiity,  Cr.  L.  525. 
In  Beg.  v.  0' Connell,{a)  where  the  plea  in 
abatement  was  that  the  indictment  ought 
to  be  quashed,  the  demurrer  of  the 
Attorney- General  was  in  the  very  form  of 
the  present — that  the  matters  therein  con- 
tained are  not  sufficient  in  law  to  pre- 
clude the  Court  from  proceeding  on  this 
indictment,  and  that  the  Attorney- General 
prays  judgment,  and  that  the  said  Daniel 
O'Connell  be  convicted  of  the  promises. 
I  admit  that  the  Court  in  that  case 
decided,  that  in  a  clear  case  of  a  plea  in 
abatement,  the  judgment,  where  it  is 
against  tho  prisoner,  is  respondeat  ouster. 
I  submit,  therefore,  that  on  technical 
grounds  there  is  no  valid  objection  to  this 
demurrer. 

As  to  the  objection  that  because  an 
AtUrrney- General  enters  a  nolle  pros&pii 
upon  an  indictment,  he  is  precluded  from 
proceeding  by  information  for  the  same 
offence,  it  may  be  doubted,  as  it  appears 
it  was  by  Ilolty  C.  J.,  in  Goddard  v,  Smith,(b) 
whether  the  entry  of  a  nolle  prosequi  has 
the  effect  of  a  stet  processus ;  but  i  main- 
tain that  it  cannot  go  further  than  a  non- 
suit in  a  civil  case,  which  is  no  bar  to 
fresh  proceedings. (c)  Turner  v.  Gallilee(d) 
is  to  the  same  effect.  Until  the  present 
case,  nobody  ever  doubted  that  the  law 
officer  of  the  Crown  has  the  power  to 
enter  a  nolle  prosequi ^  and  institute  fresh 
proceedings.  It  does  not  amount  to  a 
pardon,  nor  to  an  acquittal ;  at  most,  it 
amounts  only  to  a  nonsuit ;  but  in  the  plea 
there  is  no  allegation  that  a  nolle  prosequi 
actually  was  entered,  but  merely  that  the 
Attoryiey-Chneral  informed  the  Court  that 
he  would  not  further  prosecute  the  said 
John  Mitchel  on  the  said  indictment,  and 
that  the  said  John  Mitchel  should  go 
thereof  without  day,  as  by  the  records 
and  proceedings  thereof,  remaining  in  the 
said  Court  of  our  said  lady  the  Queen, 
before  the  Queen  herself,  more  fully 
appears. 

To  the  second  information  in  this  case 
the  defendant  filed  the  following  plea : — 

**  And  now  at  this  day — ^that  is  to  tay,  on  the 
first  day  of  May,  in  the  eleventh  year  of  the 
reigo  of  our  lady  the  Queens-comes  the  said 
John  Mitchel,  in  his  own  proper  person,  into 
the  court  of  our  said  lady  the  Queen,  before 

(a)  1  Cox's  C.C.  865,  and  Arm.  and  Trevor 
Bep.  62. 

(6)  1  Salk.  21 ;  6  Mod.  261. 
(c)  Co.  Lit.  189a. 
id)  Hard.  158. 
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the  Queen  heraelf,  and  prays  judgment  of  the 
said  infonnation,  and  thkt  he  may  not  be  com- 

Selled  to  answer  the  same,  because  he  says  that 
eretofore — to  wit,  on  the  fifteenth  day  of  April, 
in  the  same  term,  and  in  the  said  eleventh  year 
of  the  reign  of   our  said  lady  the  Queen,   in 
the  said  court  of  our  said  lady  the  Queen,  before 
the  Queen  herself,  at  Dublin,  in  the  county  of 
the  city  of  Dublin,  upon  the  oaths  of  twelve 
good  and  lawful  men  of  the  body  of  the  county 
of  the  city  of  Dublin—it  was  presented  that  John 
Mitchel,  late  of  Ontario  Terrace,  in  the  parish 
of  St.  Peter  and  county  of  Dublin,  gentleman 
ihere  an  indictment  against  the  defendant  for 
seditious  publications  was  set   out)  as  by  the 
record  thereof,  remaining  in  the  said  court  of 
our  said  lady  the  Queen,  before  the  Queen  her- 
self, to  wit,  at  Dublin,  in  the  county  of  the  city 
of  Dublin,  more  fully  and  at  large  appears. 
And  the  said  John  Mitchel,  in  fact,  saith  that 
he  the  said  John  Mitchel,  and  the  said  John 
Mitchel  so  indicted  as  last  aforesaid,  are  one 
and  the  same  person,  and  not  other  and  diffe- 
rent persons ;  and  that  the  said  several  supposed 
offences  in  the  said  several  counts  of  the  said 
indictment  mentioned  and  specified  respectively, 
of  which  he  the  said  John  Mitchel  was  indicted 
as  aforesaid,  and   the    said    several  supposed 
offences  in  the  said  several  counts  of  the  said 
information  above  mentioned  and  specified,  are 
the  same  offences,  and  not  other  and  different 
offences,  to  wit,  at  Dublin,  in  the  county  of  the 
city  of  Dublin  aforesaid.  And  the  said  John  Mit- 
chel further  avers  that  he  the  said  John  Mitchel 
was  afterwards,  to  wit,  on  the  said  fifteenth  day 
of  April  in  the  year  aforesaid,  duly  arrai^ed  on 
the  said  indictment.    That  the  said  indictment, 
so  as   aforesaid,  found    against  him  the  said 
John  Mitchel,  by  the  jurors  aforesaid,  is  still 
depending  against  him  the  said  John  Mitchel, 
in  the  said  court  of  our  said  lady  the  Queen,  before 
the  Queen  herself,  and  this  the  said  John  Mit- 
chel is  ready  to  verify;  wherefore  he  pravs 
judgment  of  the  said  information,  and  that  he 
may  not  be  compelled  to  answer  the  same,  and 
so  forth." 

RepHeoHon. — «  And  hereupon  the  said  Bight 
Honourable  James  Henry  Monahan,  Attorney- 
General  for  our  said  lady  the  now  Queen,  in 
the  said  court  of  our  said  lady  the  Queen, 
before  the  Queen  herself,  who,  for  our  said  lady 
the  Queen,  in  this  behalf,  prosecutes,  saith,  that 
by  reason  of  anything  in  the  said  plea  of  John 
Mitchel,  above  pleaded  alleged,  that  our  said 
lady  the  Queen  ought  not  to  be  precluded  from 
prosecuting  the  said  information  against  the 
said  John  Mitchel,  because  he  says  that  after 
the  said  arraignment  of  the  said  John  Mitchel, 
upon  the  said  indictment,  in  the  said  plea  men- 
tioned, to  wit,  on  the  twentieth  day  of  April,  in 
the  said  eleventh  year  of  the  reign  of  our 
sovereign  Udy  the  Queen,  and  before  the  ex- 
hibiting of  the  said  information,  came  the  said 
John  Mitchel,  by  Martin  Francis  O'Flaherty, 
his  attorney,  into  the  court  of  our  said  lady  the 
Queen,  before  the  Queen  herself,  at  Dubhu,  in 
the  county  of  the  city  of  Dublin,  and  having 
heard  the  said  supposed  indictment  read,  pro- 
testing that  he  was  not  guilty  of  the  said  sup- 
posed offsnces  in  the  said  supposed  indictment 


specified,  or  any  of  them,  or  any  part  thereof, 
for  plea  in  abatement  nevertheless  thereto  said, 
that  he  ought  not  to  be  compelled  to  answer  the 
said  supposed  indictment,  and  that  tho  same 
ought  to  be  quashed,  because,  he  said,  that 
Henry  Bowles,  of  No.  6,  Upper  Pembroke  Street, 
in  the  county  of  the  city  of  Dublin,  Esq.,  one  of 
the  jurors  by  whom  the  said  supposed  bill  of 
indictment  was  found  a  true   bill,  was  at  the 
time  of  his  being  sworn  as  aforesaid,  as  a  juror 
aforesaid,  and  also  at  the  time  of  his  finding 
said  bill  a  true  bill,  a  member  of  the  council  for 
the  time  being  of  the  borough  of  Dublin,  and 
thereby,  to  wit,  by  being  such  member  of  such 
council,  pursuant  to  the  statutable  enactments 
in    such   case  made   and  provided,  disqualified 
from  serving  as  a  juror  aforesaid,  the  jurors 
aforesaid  bemg   a  jury  summoned  within  the 
borough  of  Dublin,  and  not  being  a  jury  sum- 
moned within  the  said  borough,  for  an  assixe  or 
gaol  delivery ;  and  the  said  John  Mitchel,  by 
his  said  plea,  averred  that  long  since  and  pre- 
vious to  the  summoning   and  swearing  of  the 
jurors  aforesaid,  to   wit,    on  the  first  day  of 
November,  in  the  year  of  our  Lord  1841,  the 
Act  passed  in  the  session  of  Parliament  held  in 
the  third  and  fourth  years  of  the  reign  of  our 
sovereign   lady  Queen  Victoria,  intituled  'An 
^ct  for  the  Regulation  of  Municipal  Ck>rpora- 
tions  in  Ireland,'  came  into  and  still  was  in 
operation  in  the  said  borough  of  Dublin ;  and 
that  he  the  said  John  Mitchel  was  ready  to 
verify ;  whereupon  he  prayed  judgment  of  the 
said   supposed  indictment,  and  that  the  same 
might  be  quashed,  and  so  forth.    And  the  said 
Attorney-General  further  saith  that  afterwards, 
and  after  the  said  pleading  of  the  said  plea,  and 
before  the  exhibition  of  the  said  information, 
to  wit,  on  the  twenty-sixth  day  of  April,  in  the 
said  eleventh  year  of  the  reign  of  our  said  lady 
the  Queen,  at  Dublin,  in  the  county  of  the  city 
of  Dublin,  he  the  said  Attorney-General,  who 
in  that  behalf  prosecuted  for  our  said  lady  the 
Queen,  came  into  the   court  of  our  said  lady 
the  Queen,  before  the  Queen  herself,  at  Dublin, 
in  the  county  of  the  city  of  Dublin,  and  further 
said,  that  he  would  not  further  prosecute  the 
said  John  Mitchel  on  behalf  of  our  lady  the 
Queen,  on    the    said    indictment,  and    let  all 
farther  proceedings  be  altogether  stayed  in  the 
said  court  of  our  said  lady  the  Queen,  against 
the  said  John  Mitchel,  upon    the  indictment 
aforesaid ;  and  thereupon  in  the  court  of  our 
said  lady  the  Queen,  l^fore  the  Queen  herself, 
upon  the  said  twenty-sixth  day  of  April,  in  the 
said  eleventh  year  of  the  reign  of  our  said  lady 
the  Queen,  at  Dublin,  in  the  county  of  the  city 
of  Dublin,  and  before  the  exhibiting  of  the  said 
information,  it  was  considered  and  adjudged  by 
the  Court  of  our  said  lady  the  Queen,  a^inst 
him  the  said  John  Mitchel,  upon  the  said  in- 
dictment aforesaid,  as  by  the  records  and  pro- 
ceedings thereof  reioainmg  in  the  said  court  of 
our  said  lady  the  Queen,  before  the  Queen  her- 
self, more  fully  appears,  and  this  he  the  said 
Attorney-General  of  our  said  lady  the  Queen  is 
ready  to  verify ;  wherefore  he  prays  judgment, 
and  that  the  said  John  Mitchel  may  be  con- 
victed of  the  premises  in  the  said  information 
above  specified." 
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To   this  roplication  the  following  de-  ' 
murrer  was  filed : — 

**  And  the  said  John  Mitchel,  present  here  in 
court,  in  his  own  proper  person,  as  to  the  said 
replication  of  the  said  Right  Honourable  James 
Henry  Monahan,  Attornej'-General  for  our  said 
lady  the  Queen,  who  for  our  said  lady  the  Queen 
prosecutes  in  this  behalf,  to  the  said  plea  of 
him  the  said  John  Mitchel,  says  that  the  said 
replication  and  the  matters  therein  contained, 
in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient  in  law  to 
compel  him  the  said  John  Mitchel  to  answer 
the  said  information  against  him  the  said  John 
Mitchel,  and  that  he  the  said  John  Mitchel  is  not 
bound  b}'  law  to  answer  the  said  replication, 
and  this  he  the  said  John  Mitchel  is  ready  to 
verify  ;  wherefore,  for  want  of  a  sufficient  repli- 
cation in  this  behalf,  he  the  said  John  Mitchel 
prays  judgment  of  the  said  information,  and 
that  he  the  said  John  Mitchel  may  not  be  com- 
pelled to  answer  the  same,  and  so  forth. 

**  And  the  said  John  Mitchel  states  and  shows 
to  the  Court  here  the  following  causes  of  de- 
murrer in  law  to  the  said  replication ;  that  is  Co 
say — 

*'  For  that  the  matters  contained  in  the  said 
replication  are  not  a  legal  answer  to  the  plea  of 
the  said  John  Mitchel ;  and  also  for  that  the 
said  Attorney-General  of  our  said  lady  the 
Queen  does  not  by  his  said  replication  confess, 
avoid,  or  traverse  and  deny  that  the^said  in- 
dictment so  found  against  the  said  John  Mit- 
chel, and  whereon  the  said  John  Mitchel  was 
arraigned  as  aforesaid,  was,  at  the  time  of  the 
filing  of  the  said  plea  in  abatement,  still  pending 
in  the  court  of  our  said  lady  the  Queen,  here 
before  the  Queen  herself,  as  by  the  said  John 
Mitchel,  in  his  said  plea  in  abatement  in  that 
behalf,  alleged ;  and  also  for  that  the  said  re- 
plication attempts  to  put  in  issue  matters  imper- 
tinent and  immaterial  to  the  said  information  ; 
and  also  for  that  the  said  replication  is  an  argu- 
mentative traverse  of  the  matters  stated  in  said 
plea;  and  also  for  that  the  said  replication 
amounts  to  a  replication  of  nul  del  record ;  and 
also  for  that  the  said  replication  ought  to  have 
been  nul  tiel  record  ;  and  also  for  that  the  said 
replication  tenders  an  immaterial  issue ;  and  also 
for  that  the  said  Attorney- General  of  our  said 
lady  the  Queen,  by  his  said  replication,  hath 
not  ottered  to  verify  the  same  by  the  record ; 
and  also  for  that  the  said  replication  attempts 
to  put  in  issue  upon  a  trial  per  pais  matter  of 
law,  and  not  matter  of  fact ;  and  also  for  that 
the  said  replication  should  have  concluded  with 
a  special  traverse  of  some  of  the  facts  stated  in 
said  plea ;  and  also  for  that  the  said  replication 
is  in  other  respects  defective,  uncertain,  iiiformal, 
and  insufficient/' 

Joinder  praying 
"  judgment,  and  that  the  said  John  Mitchel  may 
be  convicted  of  the  premises  in  the  said  informa- 
tion above  specified." 

John  0'Hagan{a)  (Sir  0.  O'LogUen  with 

(a)  Afterwards  additional  Jndge  of  the  High 
Court  of  Judicature  in  Ireliuid,  and  Jndge  of  the 
Irish  Land  Coiiim]SsionC44  &  46  Yiot.  c.  49.  s.  41). 


him),  in  support  of  the  demurrer,  again 
argued  that  the  demurrer  to  the  replication 
being  in  abatement,  and  the  joinder  to  the 
demurrer  in  bar,  there  was  a  discontinu- 
ance ;  Foxtwist  V.  Tremaine{a) ;  Anon.{b) ; 
Bisse  V.  Harcourt  (c) ;  Garter  v,  Davi8.{d) 

Secondly,  the  replication  is  bad,  for  not 
traversing,  or  coufebsing  and  avoiding, 
the  averment  in  the  plea  that  an  indict- 
ment is  pending.  It  is  an  argumentative 
traverse,  Bourne  v.  Taylor,(e)  Murray  v. 
East  India  Company.{f)  The  proper 
replication  would  have  been  nul  tiel  record, 
Orem  v.  WattSjig)  Oreen  v.  Purdon\h) 
If  a  traverse,  the  replication  is  bad,  as 
being  an  afl&rmative  on  an  affirmative ; 
and  if  confessing  and  avoiding,  it  is  bad  for 
not  clearly  confessing  the  matter  charged, 
Gould  V.  BoxboroughXi)  Taylor  v.  Cole.{j) 

Blackburne,  L.C.J. :  As  I  understand 
this  replication,  it  does  confess  the 
pendency  of  the  indictment. 

O'Ragan :  The  plea  itself  is  good ;  the 
cases  referred  to  by  Hawkins  are  all  qui 
tarn  informations,  but  only  because  the 
question  was  never  raised  as  to  other  in- 
formations. All  informations  are  of  the 
same  kind,  and  partake  of  the  nature  of  a 
civil  suit;  they  are  in  the  nature  of  a 
declaration  at  the  suit  of  the  King,  Eex 
v.  Wilke8.{h)  The  distinction  between  in- 
formations for  crimes  and  informations 
under  penal  statutes  cannot  be  maintained. 

MooitE,  J. :  Informations  qui  tarn  are 
of  a  mixed  nature,  between  a  civil  and  a 
criminal  proceeding. 

Blackburne,  L.C.J. :  In  qui  tarn  infor- 
mations, the  person  who  first  files  the  in- 
formation has  the  right  to  the  penalty. 

0*Hagan:  In  Owen  v.  8pa/rry,(l)  an 
action  depending  in  one  of  the  superior 
courts  was  held  a  good  plea  to  an  action 
brought  in  another  court.  In  his  obser- 
vations on  Fitzha/rris's  case,(m)  Sir  John 
Hawles  argues  that  an  impeachment  de- 
pending is  a  good  plea.  Before  the  sta- 
tute of  William  and  Mary,  making  it 
necessary  to  obtain  the  leave  of  the 
Court  to  file  an  information,  could  a 
private  prosecutor,  finding  that  the  indict- 
ment pending  did  not  come  up  to  his 
views,  go  into  the  Crown  Office  and  file  an 
information  P 

(a)  3Saund.  310f». 

(A)  1  Wils.  802  ;  Garth.  187. 

(c)  1  Show.  165;  1  Salk.  177. 

(rf)  1  Show.  25.5 ;  I  Salk.  218  ;  Garth.  187. 

(e)  10  East  189. 

(/)  5  B.  &  Aid.  212. 

(a)  1  Ld.  Raym  274. 

(A)  2  Huds.  &  Br.  274. 

(0  1  Gr.  M.  &  R.  254. 

Q)  »  T.  R.  292. 

(A)  4  Burr.  2,569. 

(0  5  Rep.  62a. 

(m)  8  St.  Tr.  248. 
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John  Ferrin,  contra :  The  preoodente  for 
demurrers  to  pleas  in  abatement,  and 
replications  thereto,  are  precisely  as  here. 
The  plea  of  an  impeachment  depending 
was  of  a  snit  in  full  coarse  of  proceeding. 
If,  as  suggested,  we  had  pleaded  nul  iiel 
record,  the  record  would  nave  been  pro- 
duced; and  if  we  had  replied  with  a 
special  traverse  of  the  pendency  of  the  in- 
dictment, the  defendant  would  have  re- 
plied that  the  noUe  proiequi  did  not  put  an 
end  to  the  indictment,    if  the  defendant's 

Slea  be,  as  it  is  submitted,  bad  on  a  general 
emurrer,  it  is  not  necessary  to  do  more 
than  fall  back  upon  it. 

Sir  0.  O'Loghlen ;  If  there  be  a  discon- 
tinuance on  the  part  of  the  Crown,  it  is 
immaterisd  whether  the  plea  is  bad  or 
good,  Bisse  v.  Hareourt,{a)  Davenant  v. 
B(nfter,(h)  The  replication  here  is  not  ac- 
cording to  precedent.  In  Archbold,  the 
distinction  between  the  conclusions  of 
pleas  in  bar  and  pleas  in  abatement,  and 
between  replications  in  bar  and  in  abate- 
ment, is  clearly  taken.  Demurrers  are 
held  to  be  in  bfu*  or  in  abatement  accord- 
ing to  the  conclusion,  Anon.{c)  Hero 
there  is  a  double  discontinuance,  caused 
by  the  replication  and  the  joinder  in  de- 
murrer. In  a  replication,  a  party  must 
either  traverse,  or  confess  and  avoid,  or 
introduce  new  matter  and  conclude  with  a 
special  traverse ;  but  the  AUorney-Oeneral 
introduces  new  matter  and  concludes 
praying  judgment. 

Assuming  for  a  moment  that  the  repli- 
cation is  good,  a  noUe  prosequi  is  no 
answer,  as  it  does  not  pat  an  end  to  the 
indictment,  the  only  effect  being  that  the 
defendant  tiroes  without  a  day,  Ooddard 
V.  SmUh.(d)  The  effect  of  a  cesiet  pro* 
ceMii«  would  be  different,  Bex  v.  Ben8on.(e) 

MooKE,  J. :  Here  there  is  a  judgment 
of  the  Court. 

Sir  0.  0*Loghlen :  It  is  the  mere  act  of 
the  Attomey-Oeneral,  That  case  decides 
that  the  Court  will  give  no  judgment. 

Moo&E,  J. :  But  if  the  Court  has  done  it  P 

Sir  (7.  O'Loghlen:  It  is  erroneous,  and  as 
it  is  still  in  paper,  may  be  altered.  A 
nolle  prosequi  puts  an  end  to  an  infor- 
mation, but  not  to  an  indictment. 

Cbamfton,  J.:  What  is  the  result  of 
letting  the  defendant  go  without  day  P 

Sir  0.  O'Loghlsn :  That  the  party  cannot 
be  brought  in  again  without  a  new  attach- 
ment. 

CRA.MFT01I,  J. :  If  so,  it  is  the  process 
which  brings  him  in. 

Sir  (7.  O'Loghlen :  That  is  another  ques- 


(a)  iShow.  155;  1  Salk. 

(6)  8  Ld.  Baym.  1053. 

(c)  1  Wil8.  ao2. 

id)  6  Mod.  261. 

(e)  Sid.  4,240, 1  Vent.  83. 
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tion;  the  Crown  ma^r  do  it,  Godda/rd  v. 
Smiih,  It  is  there  said  that  there  is  no 
precedent  of  a  noUe  prosequi  being  entered 
as  to  an  indictment  until  the  time  of 
Charles  II. 

CBA.11PT0N,  J. :  But  it  is  a  common 
course  now. 

Sir  C.  O'Loghlen :  The  form  in  6  Mod. 
is  inde  non  tmlt  uUerius  prosequi ;  there  is 
no  ideo  considercUwn  est,  no  judgnoent  of 
the  Court. 

As  to  the  plea  itself,  in  civil  cases  the 
pendency  of  another  action  has  always  been 
held  a  good  plea ;  a  fortiori  it  should  be  in 
criroinal  cases.  The  general  opinion  of 
the  profession  to  the  contrary  may  well 
be  erroneous,  as  it  proved  about  chal- 
lenges in  felonies  not  capital,  Gray  v.  The 
Queen  (in  error) ^(a)  or  about  discharging 
juries  in  capital  cases,  Conway  and  I^fnch 
V.  The  Queen.{h)  The  law  discounte- 
nances multiplicity  of  suits.  At  common 
law  a  party  might  be  prosecuted  at  the 
suit  of  a  private  party,  i.e.,  by  appeal, 
secondly  at  the  sait  of  the  Crown,  thirdly 
bv  presentment  of  a  jury.  The  pendency 
of  one  appeal  was  a  good  plea  to  another 
appeal,  2  Hawk.  P.C.  c.  23.  s.  126,  but  an 
inaictmentwasnobarto  an  appeal,  for  one 
was  at  the  suit  of  the  fCing,  and  the  other 
of  the  subject;  nor  was  an  acquittal  on 
an  indictment,  as  a  subject  could  not  have 
two  accusations  pending  at  the  same  time, 
so  neither  should  the  King.  The  supposed 
rule  to  the  contra^  rests  entirely  on 
Withipole's  caBe.(c)  It  is  badly  reported, 
and  it  is  doubtful  if  the  plea  was  in  bar  or 
in  abatement;  but  it  is  only  a  decision 
that  a  coroner's  inqui&ition  pending  is  no 
plea  in  abatement  to  an  indictment,  not 
that  an  indictment  ponding  was  not  a 
good  plea.  The  reporter  says  that  the 
judges  were  not  free  from  doubt,  and  to 
avoid  doubt  it  was  held  that  the  inqui- 
sition should  be  quashed.  Hale,  who  is 
not  an  accurate  writer,  Fost.  Cr.  L.  26, 
proceeds  on  the  aothority  of  this  case. 
Hale's reaaon,  "because  it  is  the  King's 
suit,"  is  clearly  wrong,  for  informations 
qui  tarn  are  at  the  King's  suit.  Foster's 
decision  in  Swan  and  Jeffereys*  case,  de- 
cided on  circuit  in  1751,  Fost.  Cr.  L.  104, 
also  followed  Withipole's  case,  but  the 
reason  assigned  for  the  judgment  is  un- 
tenable— 

«  Perhaps  the  bill  last  found  is  better  adapted 
to  the  natore  of  the  case  than  the  former,  and 
the  King's  coansel  must  be  at  liberty  to  prose- 
cute in  such  manner  as  may  bept  answer  the 
ends  of  public  jnstioe." 

(a)  See  above,  p.  117. 

(6)  7  Ir.  L.  R.  149  ;  1  Cox  C.C.  210,  but 
see  Wmsor  r.  Beg.  L.R.  1  Q.B.  289,  3V0 ; 
85L.J.M.C.  121,  161. 

(c)  Geo.  Car.  147.  • 
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The  ends  of  public  justice  do  not  require 
two  indictments  to  be  pending  at  the  same 
time,  as  when  a  second  indictment  is  pre- 
ferred, the  previous  one  maybe  quashed. 

The  above  authorities,  and  the  passage 
in  Hawkins  following  them,  are  all  the 
authorities  on  the  pendency  of  two  indict- 
ments at  the  same  time. 

As  to  informations,  the  only  authority 
in  favour  of  the  Crown  is  the  ohiter 
dwtvmt  of  the  Solicitor-Oeneral  in  Bex  v. 
8tratto7i.(a)  In  all  the  cases  where  there 
have  been  two  informations,  the  first  has 
always  been  put  an  end  to  by  entering  a 
nolle  pro8e(jui  before  the  second  was  filed. 
The  first  case  was  Rex  v.  Redpath,{b)  the 
next  Bex  v.  J9r.  Fumell,(c)  in  1748  Bex 
V.  8tratton.{d) 

A  noUe  prosequi  puts  an  end  to  an  in- 
formation, but  not  to  an  indictment, 
Qoddard  v.  8mith,(e)  Bex  v.  Benson.if) 
The  case  in  Archbold  Cr.  L.,  referred  to 
by  Perrin,  where  the  Court  refused  to 
prevent  the  Attorney- General  from  filing 
an  information  because  an  information 
had  been  filed  by  leave  of  the  Court,  was  a 
motion  to  the  discretion  of  the  Court,  and 
it  appears  that  the  Court  stayed  the 
private  prosecutor. 

Attorney' General  in  reply :  Sir  Colman 
0*Loghlen  has  answered  himself  in  one 
respect.  If  the  entry  of  a  nolle  prosequi 
was  no  final  judgment,  we  could  not  have 
pleaded  nul  tiel  record, 

Moore,  J. :  You  are  met  by  another 
argument— that  the  replication  states 
argumentatively  that  the  indictment  is 
not  pending. 

Cramptom,  J. :  Do  they  not  show  that, 
by  analogy  to  civil  cases,  you  should  have 
pleaded  nul  tiel  record. 

Attorney- General :  The  entry  is  that 
further  proceedings  be  stayed.  The 
replication  would  only  be  argumentative 
if  the  proceedings  were  out  of  court ;  the 
replication  states  that  the  suit  is  pending, 
but  that  proceedings  have  been  stayed. 
In  what  other  way  could  it  be  pleaded  P 
But  the  plea  is  bad  on  general  demurrer ; 
it  does  not  state  that  the  defendant  has 
pleaded  to  the  first  indictment.  As  in 
Withipole*6  case,  the  defendant  might  have 
applied  to  quash  the  indictment.  In 
2  Hale  P.O.  221-^2  it  is  said— 

**  If  there  be  an  inquisition  before  the  coroner 
of  murder,  and  returned,  and  likewuse  an  indict- 
ment for  the  same  offence  by  the  grand  inquest, 
it  is  usual  to  arraign  the  prisoner  upon  the  in- 
dictment, but  he  may  be  arraigned  on  both  at 

(a)  Dougl.  240. 

(6)  10  Mod.  158. 

(c)  1  W.  BL  87. 

((/)  81  St.  Tr.  1049 ;  Dougl.  S40. 

(6)  6  Mod.  261. 

(/)  1  Sid.  420. 


I  the  same  time,  but  if  arraigned  on  the  indict- 
j  mtut  only,  there  ought  to  be  an  entry  of  cesset 
I  processus  upon  the  coroner's  inquest  as  to  the 
I  prisoner,  who  may  otherwise  be  outlawed  upon 

I  In  his  second  edition  Mr.  Justice 
'  Foster  fully  retracted  his  criticism  on  Hale, 
and  he  reports  a  decision  on  this  point 
himself.  It  cannot  make  any  diffeience 
whether  the  proceedings  are  by  indict- 
ment or  information.  Appeals  were  essen- 
tially proceedings  by  private  individuals, 
and  informations  qui  tain  to  some  extent 
resemble  them.  As  to  impeachments,  in 
Fitzharris^s  C2ise{a)  an  impeachment  pend- 
ing was  not  held  a  good  plea  to  an  in- 
dictment. The  defendant  might  have  had 
the  indictment  quashed,  but  the  Court 
will  not  quash  an  indictment  for  an 
Attorney-  General,  because  he  can  enter  a 
nolle  prosequi. 

Judgment. 
Blackburne,  L.C.J. :  To  the  first  of  these 
informations  the  plea  commences  with 
stating  that  the  Court  ought  not  to  take 
cognizance  of  the  oti'ences  therein  speci- 
fied, because  an  indictment  was  found  in 
this  court  for  the  same  off*ences,  on  which 
indictment  he  was,  at  the  request  of  the 
Attoimey- General,  arraigned,  and  such 
proceedings  were  thereupon  had  that  the 
Attorney- General  came  into  court  and 
said  that  he  would  not  further  prosecute 
the  said  John  Mitchell  and  that  he  should 
go  thereof  without  day;  the  plea  then 
avers  that  he  is  the  person  who  was 
80  indicted  and  arraigned,  and  that  the 
ofi*ences  in  the  indictment  and  informa- 
tion are  the  same :  and  he  further  saith 
that  he  ought,  according  to  the  laws  and 
customs  of  this  realm,  and  the  liberties 
and  privileges  of  the  subjects  of  this  realm , 
to  be  free  and  exempt  from  being  com- 
pelled to  answer  for  the  ofiences  in  the 
said  information  mentioned,  before  any 
justice  or  minister  of  Our  Lady  the  Queen, 
or  any  other  judge  in  any  other  court, 
except  on  indictment  found  or  present- 
ment made  on  the  oathB  of  twelve  lawful 
men  of  the  body  of  the  county,  and  this 
he  is  ready  to  verify,  wherefore  he  prays 
judgment  if  this  Court  will  or  ou^ht 
to  take  cognizance  of  the  information 
aforesaid,  and  that  he  may  he  dismissed 
and  discharged — there  is  no  averment 
of  the  pendency  of  the  indictment.  The 
Crown  demurs,  stating  that  the  matters 
pleaded  are  not  sufficient  in  law  to  pre- 
clude the  Queen  from  proceeding  ou  the 
said  information  against  him,  and  con- 
cludes with  praying  judgment  that  the 
defendant  may  be  convicted.  This  de- 
murrer is  objected  to  as  being  informal 

(a)  8  St.  Xr.  243. 
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and  amounting  to  a  difioontinnanoe.  On 
the  other  hand,  the  Attorney  -  Oenerdl 
contends  that  the  plea  is  iteolf  had, 
and  if  it  he  that  we  are  hoond  bj  the 
ordinary  role  which  ohliges  as  to  examine 
the  whole  record,  and  to  adindge  accord- 
ing to  the  legal  right  as  it  may  on  the 
whole  appear,  the  qnestion  then  is  this, 
is  the  plea  of  an  indictment  depending  a 
bar  to  this  information  for  the  same 
matter?  In  support  of  the  aflfirmative 
that  it  is,  there  is  neither  precedent,  the 
authority  of  any  case,  the  dictum  of  any 
judge,  nor  even  the  opinion  of  any  text- 
writer  :  but,  on  the  otner  hand,  there  are 
authorities  that  such  a  plea  is  utterly 
invalid.  In  Sir  William  Withipole's  case,  (a) 
he  was  arraigned  on  a  second  indictment 
for  murder ;  having  pleaded  to  the  first, 
he  obiected  to  plead  to  the  second,  and  he 
was  obliged  to  do  so.  In  the  same  case 
as  reported  in  Cro,  Charles,  it  is  expressly 
said  that  this  was  no  cause  of  plea,  for 
when  he  is  not  acquitted  or  convicted,  he 
may  be  arraigned  on  a  new  indictment. 
It  is  true  the  Court  most  properly  quashed 
the  first  indictment  to  avoid  any  doubt, 
but  this  does  not  detract  from  the  autho- 
rity of  the  case,  sustained  as  it  is  by  a 
mass  of  other  authorities  to  the  same 
efiect.  In  Hole's  Pleas  of  the  Crown 
(vol.  2.  221,  222),  it  is  stated  that  if 
there  be  a  finding  of  murder  by  the 
coroner's  inquest,  and  an  indictment 
for  the  same  murder,  the  course  is  to 
arraign  him  on  the  former,  and  if  he  be 
acquitted  on  that,  to  arraign  him  on  the 
indictment,  and  put  him  to  his  plea  of 
autrefois  acquit;  and  HaU  says,  that  in 
such  cases,  to  avoid  the  trouble  of  this 
plea,  he  usually  had  the  prisoner  arraigned 
and  tried  on  both  indictments ;  so  in 
2  Hale's  P.O.  239,  it  is  expressly  stated 
that  if  a  man  be  arraigned  on  a  second 
indictment  for  murder,  it  shall  not  abate, 
because  it  is  the  Eang's  suit.  He  goes  on 
and  states  the  practice,  as  in  page  222,  of 
arraigning  on  both  indictments  and  giving 
him  in  charge  on  both  of  them.  Haiokins 
is  the  next  authority  in  his  chapter  (34) 
on  Pleas  in  Abatement ;  he  says — 

*'  It  has  been  holden  that  it  is  no  good  plea  in 
abatement  of  an  indictment,  as  it  is  of  an  appeal 
or  information,  that  there  is  another  indictment 
for  the  same  offence ;  but  in  such  case,  the 
Court  in  discretion  will  quash  the  first  indict- 
ment if  any  fault  be  found  with  it." 

This  is  a  most  explicit  statement  of  the 
law,  and  it  requires  only  a  careful  atten- 
tion to  the  words  of  the  section  itself  to 
see  that  the  word  infminaiion  in  this 
passage  cannot  mean  information  for  a 
misdemeanor;   but    Hay)lcifiSt    precisely 

(a)  JoBM,  W.  1»9. 


in  the  margin,  refers  to  the  63rd  section 
of  his  26th  chapter  on  qui  tarn  informa- 
tions, which  states,  and  shows  by  autho- 
rities, that  to  an  information  on  a  penal 
statute,  the  pendency  of  a  prior  informa- 
tion for  the  same  matter  may  be  pleaded 
in  abatement.  There  is,  therefore,  no 
manner  of  doubt  that  the  passage  from 
the  34th  chapter  is  a  distinct  authority 
against  this  plea.  The  next  is  Swan  and 
Jefereys'  case.(a)  It  was  decided  in  1751 
before  Wright  and  Foster,  JJ.,  at  the 
assizes;  there  was  an  indictment  for 
murder,  8uHin  being  charged  as  principal 
and  Jeffereys  as  aiding ;  they  were 
arraigned  and  pleaded.  Afterwards  a 
second  bill  of  indictment  was  preferred 
and  found,  charging  Swan  with  petit 
treason  and  Jeffereys  with  murder ;  they 
were  arraigned  on  the  second  indictment 
and  pleaded  the  pendency  of  the  first, 
and  to  this  the  Crown  demurred  ;  and  in 
support  of  the  plea,  it  was  argued  that 
they  might  ha  tried,  if  acquitted  on  the 
second  indictment,  a  second  time  on  the 
first,  and  would  have  no  opportunity  of 
pleading  atUrefois  acquit :  tne  Court  held 
that  autrefois  arraign  was  no  plea.  J^eg,  v. 
Stratum  (b)  was  an  information  ex  officio, 
to  which  the  defendants  pleaded  and  issue 
was  joined.  There  was  a  motion  by  the 
Solicitor- General  to  quash  the  information 
that  another  might  be  filed.  This  was 
opposed  ;  the  Solicitor  argued  that  the 
defendant  could  sustain  no  injury  by  the 
quashing  the  information,  for  that  the 
Crown  oould  go  on  on  the  new  information, 
notwithstanding  the  pendency  of  the  other, 
'*  for  that  on  indictments  and  informations  for 
crimes,  the  pendency  of  another  indictment  for 
the  same  offence  cannot  be  pleaded,  as  it  may 
to  informations  for  penalties." 

Lord  Mansfield  said,  if  it  was  proper  to 
stop  the  proceeding,  he  did  not  see  why 
the  Attorney- Oeneral  miffht  not  do  it  by 
entering  a  nolle  prosequi;  and  BuUer,  J. 
says — 

"  What  the  Solicitor-General  has  stated,  via., 
that  the  pendency  of  the  first  indictment  would 
be  no  plea  to  the  second,  is  decisive  against  this 
motion." 

Thus  the  Court  adopts  the  proposi- 
tion that  in  criminal  proceedings  there 
can  be  no  snoh  plea  as  the  present, 
and  makes  it  one  of  the  grounds  of  the 
rule.  These  authorities,  in  my  opinion, 
show  without  doubt  that  the  plea  in  the 
present  case  is  bad.  It  has  been  con- 
tended that  because  the  present  is  the 
case  of  a  criminal  information  filed 
by  the  Attorney- General,  the  authorities 
which   I  have  been  considering,  and  of 


(a)  Fost.  C.L.  105. 
(h)  Dougl.  S40. 
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which  the  Bnbjects  are  indictments,  ongbt 
not  to  govern  it.  That  they  should  not 
do  so,  would  require  what  I  have  not 
beard,  a  reason  or  ground  for  making  it 
an  exception  to  the  rule  so  clearly  estab- 
lished. I  cannot  discover,  in  relation  to 
that  rule,  a  distinction  between  the  case 
of  a  second  prosecution  by  indictment, 
and  a  second  one  by  information.  The 
argument  which  the  plea  suggests,  that 
because  this  misdemeanor  was  in  the  first 
instance  prosecuted  by  indictment,  the 
Attoniey-Genei'al  CQXiXd.  not  afterwards  pro- 
ceed by  criminal  information,  is  one  for 
which  I  cannot  see  any  foundation,  and 
indeed  I  cannot  see  how  it  could  be  made 
available  by  a  party  who  had  pleaded  in 
abatement.  I  nave  only  further  to  add 
on  this  part  of  the  case,  that,  even  if  the 
plea  of  a  former  prosecution  depending 
could  be  pleaded,  the  entering  of  the 
nolle  prosequi  would  be  an  answer  to  it, 
and  this  appears  to  have  been  plainly 
decided  by  Bex  v.  Stratton.  I  am  for 
these  reasons  clenriy  of  opinion  that  this 
is  a  bad  plea.  I  have  already  stated  that 
it  is  not  warranted  by  precedent  or 
authority,  and  with  the  authorities  of 
Hale,  Holtt  Hawkins,  Fosta;  Lord  Mans- 
field,  and  Judge  Buller  against  it,  I  shall 
not  eauction  its  addition  to  the  number  of 
dilatory  pleas. 

But  it  is  now  necessary  to  advert  to 
an  objection  to  the  demurrer  of  the 
Crown ;  it  is  this,  that  the  plea  being 
in  abatement,  the  demurrer  concludes 
with  praying  judgment,  not  of  respon- 
deat ouster,  but  of  conviction;  and 
this  objection  is  founded  on  the  authority 
of  cages  collected  in  2  Saunders  210,  and 
especially  of  Bisse  v.  Harcourt  there  cited. 
These  are  all  cases  of  civil  actions.  It  is 
plain  that  a  party  pleading  in  abatement 
can  call  on  the  Court  to  pronounce  such 
judgment  only  as  his  plea  demands, 
liex  V.  8hakesp€are.(a)  But  the  question 
now  to  be  considered  in  one  of  these 
informations  is  whether  the  prayer  of 
judgment  of  conviction,  by  the  demurrer 
m  the  first  of  these  cases,  and  by  the  repli- 
cation in  the  other,  is  a  discontinuance  of 
the  suit  of  the  Crown,  and  precludes  us 
from  giving  judgment  for  the  Crown. 
Without  deciding  the  point,  I  think  it  is 
very  questionable  whether  in  pleading 
there  can  be  on  the  part  of  the  Crown  a 
discontinuance ;  no  case  has  been  cited 
in  which  it  has  been  decided  that  there 
can ;  there  are  two  cases  that  appear  to 
decide  that  there  cannot.(&)  In  The 
Attorney- General  y.  Famham,(c)  upon  a 
quo  wa/rranto  information,  issue  was  joined 

(a)  10  East  88. 

(6)  Com.  Dig.  Pleader,  DisoontinDmnoe,  W.  S. 

(c)  Hard.  504. 


on  a  question  whether  the  corporation 
had  toll  by  prescription  ;  it  was  found  for 
the  defendant.  There  was  a  motion  in 
arrest  of  judgment  on  the  ground  of  a 
discontinuance,  there  not  having  been 
issue  joined  as  to  other  liberties  claimed  ; 
the  Chief  Baron  said  they  came  too  soon 
to  urge  that,  because  judgment  was  not 
yet  given,  and  before  judgment  there  is 
no  discontinuance  in  the  King*s  case,  for 
the  Attorney-General  may  still  proceed  by 
the  King's  prerogative  to  take  issue  on 
the  rest,  or  may  enter  a  Tiolle  prosequi. 
Bex  V.  Grijfith  (a)  was  a  scire  facias  on  a 
recognizance.  The  defendant  imparled, 
and  a  day  was  given  to  him,  but  not  to 
I  the  plaintiff  (the  Crown).  This  is  not  a 
j  discontinuance,  because  the   King  is  the 

Sarty,  and  where  the  King  is  a  party,  no 
ay  is  given  to  him,  because  he  is  at  all 
times  present  in  Court.  But  suppose  that 
there  may  be  ^vhat  is  technically  a  dis- 
continuance, we  are  now  to  consider  how 
the  precedents  and  authorities  are.  It  is 
to  be  observed  that  where  issue  in  fact  is 
taken  in  pleas  in  abatement  in  indict- 
ments for  misdemeanors,  they  should  al- 
ways conclude  with  a  prayer  of  final 
judgment  for  them,  for  if  the  fact  be 
found  for  the  Crown  the  judgment  must 
be  final ;  the  judgment  cannot  be  of 
respondeat  ouster^  JBeJP  v.  Shukespeare.{b) 
As  to  precedents  of  demurrers  to  pleas  in 
abatement,  I  believe  they  are  in  both 
ways,  sometimes  in  bar,  sometimes  in 
abatement ;  we  have  precedents  in 
4  Chitty  Cr.  L.  526,  and  Foxtwist  v.  Tre- 
maine,(c)  and  Beg.  v.  0'CanneU,{d)  all  con- 
cluding with  a  prayer  of  final  judgment. 
The  authorities  Bf^,  v.  Taylor (e)  and  Lug 
V.  Qoodwin{f)  are,  however,  quite  decisive 
that  the  informality  of  the  prayer  of  the  de- 
murrer is  no  ground  of  objection,  and  that 
the  Court  is  not  thereby  precluded  from 
giving  the  right  judgment  on  the  whole 
matter.  Another  authority  has  been  sup- 
plied by  Mr.  Justice  Crampton,  Ths  King 
V.  Taylor  i  this  was  an  indictment  for 
keeping  a  gaming-house;  plea  that  the 
defendant  was  indicted  for  keeping  a 
gambling-house  and  acquitted,  and  that 
the  offences  are  the  same.  There  was  a  de- 
murrer to  this,  concluding  with  a  prayer 
of  judgment  of  respondeat  ouster.  The 
plea  was  held  bad ;  then  the  question 
arose  what  judgment  the  Crown  could  ■ 
have,  the  plea  having  been  a  plea  in  bar. 
Lord  Tenierden  said — 
"  The  Court  is  not  bound  by  the  prayer  with 


(a)  1  Roll.  Abr.  488. 
(6)  10  East  88. 
(c)  8  Saund.  110. 
(rf)  1  Cox.  CO.  865. 
(«)  8  B.  &  C.  608. 
(/)  1  Ld.  Baym.  888. 
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which  anj  part  of  the  pleadings  in  bar  may 
conclude,  bat  is  to  give  such  judgment  on  a 
plea  in  bar  as  by  law  ought  to  be  given.  This 
was  settled  in  Le  Brett  v.  Papillon,{a)  and 
The  King  v.  Shakespeare  (Jb)\*  If  the  demurrer 
in  this  case  had  concluded  by  a  prayer  of  a 
judgment  that  the  defendant  be  convicted,  yet 
the  Court  would  only  have  given  a  judgment  to 
answer  over  if  the  latter  had  been  the  proper 
judgment*  We  arft  therefore  to  consider  the 
question  as  a  matter  of  law  entirely  independent 
of  the  particular  prayer  that  has  been  entered 
on  the  record," 

and  final  judgment  was  ^Ton*  for  the 
Crown.  Lfig  v.  God/win  (c)  was  a  soire 
faeias,  there  was  a  plea  in  abatement,  the 
plaintiflr  demurred  m  bar,  there  was  judg- 
ment  of  respondeat  otuster,  the  defendant 
then  pleadea  the  same  matter  in  bar,  and 
the  plaintiff  demurred.  Carthew  objected 
a  discontinuance,  because  the  demurrer 
had  concluded  in  bar, 

"  Sed  non  allocatur.  For  where  the  defendant 
pleads  a  good  plea  in  abatement,  and  the 
plaintiff  replies  new  matter,  he  ought  to  main- 
tain his  writ ;  but  if  the  defendant  pleads  an  ill 
plea,  though  the  plaintiff  replies  and  concludes 
in  bar,  it  is  not  material." 

These  cases  are  authorities  for  holding, 
as  we  do,  that  we  are  bound  to  give  judg- 
ment on  the  whole  record,  and  that,  the 
plea  being  bad,  the  Crown  is  entitled  to 
judgment. 

In  the  second  information,  in  which 
the  defendant  has  demurred  to  the 
replication  of  the  Crown,  we  think  that 
there  should  also  be  judgment  for  the 
Crown :  the  same  arguments  and  au- 
thorities apply  to  it  as  to  the  first;  but 
as  to  the  objections  to  the  form  of  the 
replication,  they  are  all  plainly  of  no 
moment,  if  the  plea  be,  as  I  think  it 
is,  bad.  But  as  to  the  obiection  to  the 
replication,  that  it  prays  judgment  of  oon- 
▼ictiou,  and  not  of  respondeat  ouster,  it  is 
to  be  observed,  that  the  replication  intro- 
duces matter  on  which  issue  may  be  taken, 
and  I  apprehend  that  by  doing  so  the 
Crown  was  entitled  to  judgment,  if  issue 
were  joined,  and  the  fact  found  for  it.  The 
case  of  Bonfwr  v.  Hall  (d)  is  an  important 
authority  on  this  point,  and  is  the  more  so 
because  it  shows  that  the  case  of  Bisse  v. 
Harcowrtfie)  so  much  relied  on  by  the  de- 


(a)  4  East  502. 

(6)  10  East  83. 

(c)  1  Ld.  Raym.  893. 

id)  1  Ld.  Raym.  388. 

(O  1  Salk.  177;  8  Mod. 
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fendant,  is  put  by  Lord  Holt  on  its  true 

f  round, — a  grouna  on  which  it  is  expressly 
istinguished  from  both  the  cases  which 
are  before  us.  It  will  be  seen  from  the 
report  of  it,  that  there  was  judgment  for 
the  defendant  Harcourt  because  he  had 
pleaded  a  good  plea.  In  the  present  case, 
we  are  of  opinion  that  the  plea  in  abate- 
ment is  utterly  bad.  Now  the  case  of 
Bonner  y.  HaU  was  this : 

"In  indebitatus  assumpsit  the  defendant 
pleaded  in  abatement  another  action  depending 
in  curia  nostra  de  C.B.  for  the  same  cause,  and 
he  pleads  this  in  abatement  The  plaintiff 
replies  that  there  was  not  any  action  pending 
for  the  name  cause,  and  therefore  petit  judicium 
de  debito  et  damnis.  The  defendant  demurs. 
The  plaintiff  joins  and  concludes  rightly.  And 
it  was  admitted  that  the  plea  was  ill." 

The  plea  being  ill,  the  plaintiff  fell 
"  back  on  it,'*— just  what  they  haye  done 
here— but  then  it  is  said — 

**  Mr.  Ward  moved  that  there  was  a  discon- 
tinuance,"* 

and  the  case  of  Bisse  y.  Harcourt  was 
relied  on ;  but,  per  Holt,  C.  J., 

**  This  case  differs  from  the  case  of  Bisse  v. 
Harcourt,  for  there  the  plea  was  good,  and 
then  when  the  plaintiff  replied  new  matter  to 
maintain  his  writ,  he  should  have  made  his 
conclusion  accordingly.  But  where  the  plaintiff 
traverses  the  defendant's  plea  in  his  replication, 
and  offers  au  issue,  he  may  pray  judgment  de 
debito  et  damnis,  because,  if  it  be  tried, 
peremptory  judgment  ought  to  be  given ;  but 
in  this  cause  the  first  fault  is  in  the  defendant, 
for  the  plea  is  ill.  And  therefore  judgment  was 
given  quod  respondeat  ullerius," 

Now,  on  all  the  parts  of  this  case,  I  haye 
stated  my  opinion,  and  it  is  not  only  my 
opinion,  but  I  have  stated  the  authorities, 
and  all  doubt  on  the  subject  is  closed  by 
them. 

Cbampton,  J.  :  I  fully  concur  in  all  that 
has  fallen  from  my  Lord  Chiqf  Justice, 

Judgment  of  respondeat  ouster. 

The  Attorney- General  then  having 
moTed  that  the  defendant  be  ordered  to 
plead  oyer  forthwith,  he  immediately 
pleaded  not  guilty. 

The  informations  were  not  further  pro- 
ceeded with.  On  May  13  MUchel  was  ar- 
rested on  a  charge  of  felony  under  the 
recently  passed  statute,  11  &  12  Vict, 
c.  12.    See  below,  p.  599. 


Materials  madb  use  op.— The  aboye  re- 
port is  founded  on  the  report  in  3  Cox 
O.C.  93. 
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THE  QUEEN  against  O'BRIEN, 

AND 

THE  QUEEN  against  MEAGHER. 

Trials  of  William  Smith  O'Brien,  M.P.,  and  Thomas  Francis 
Meaghkr,  in  the  Court  of  Queen's  Bench,  Dublin,  on 
informations  for  uttering  seditious  words,  before  Blackburne, 
L.C.J.,  AND  Special  Juries,  May  15,  16,  and  17,  1848. 

These  were  criminal  informations  filed  by  the  Attorney-General  against  William  Smith 
O'Brien,  M.P.,  and  Thomas  Francis  Meagher,  for  uttering  seditious  words  in  speeches  delivered  on 
March  15,  1848,  at  a  meeting  of  the  Irish  Confederation,  convened  for  the  purpose  of  approving 
an  address  to  the  French  Republic.  Smith  O'Brien  threatened  the  landlords  that,  if  they  took 
part  against  the  Irish  people,  their  property  would  be  carried  to  the  National  Treasury ;  and 
recommended  the  Irish  nation  to  fraternize  with  the  soldiers,  the  police,  the  French,  and  the 
United  States ;  and  that  young  engineers  should  apply  their  minds  to  the  best  mode  of  taking 
strong  places  and  defending  weak  ones,  so  as  to  become  the  future  sappers  and  miners  of  the  Irish 
Army ;  he  also  spoke  of  the  formation  of  an  Irish  brigade  in  America,  and  a  National  Guard 
of  three  hundred  thousand  armed  men.  Meagher  stated  that  if  the  Queen  refused  to  call  an  Irish 
Parliament  in  Dublin,  "  then  it  will  be  our  duty  to  fight,  and  fight  desperately,"  and  **  then  up 
with  the  barricades,  and  invoke  the  God  of  battles." 

The  jury  disagreed  on  both  trials. 


This  was  aa  e»  officio  information  for 
uttering  seditious  words,  filed  by  the  At- 
torney-Oeneral  for  Ireland  against  William 
Smith  O'Brien,  M.P.,  and  tried  in  the 
Court  of  Queen's  Bench,  Ireland,  before 
Blackburne,  L.C.J. ,  and  a  special  jury. 

The  information  was  in  respect  of  a 
speech  made  by  the  defendant  on  March  15, 
1848,  at  a  meeting  in  Dublin,  convened  by 
the  Irish  Confederation  for  the  purpose  of 
approving  an  address  to  the  newly  esta- 
blished French  Eepublic.(a) 

Counsel  for  the  Crown:  The  Attorney- 
Oeneral  {Monahan),{h)  Serit.  Warren, 
Whiteside,  Q.C.,(c)  Henn,  Q.O.,  Baldwin, 
Q.C.,  and  Perrin, 

Counsel  for  the  Defendant :  Butt,  Q.C., 
Sir  Colman  0*Loghlen^  Pigot,  and 
John  0'Hagan.{d) 

Perrin  opened  the  information,  which 
charged  that : — 

*•  William  Smith  O'Brien,  late  of  Cahermoyle, 
in  the  county  of  Limerick,  esquire,  bein^  a 
wicked,r  turbulent,  malicionB,  and  seditious 
person,  and  wickedly,  maliciously,  and 
seditiously  contriving,  designing  and  intending 
to  excite  and  diffuse  amongst  the  liege  subjects 
of  our  said  lady  the  Queen  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
called  Ireland,  hatred  and  contempt  of  the 
goTemment  and  authority  of  our  said  lad}'  the 
Queen  in  that  part  of  the  United   Kingdom 


(a)  See  Gavan  Duffy's  Foor  Tears  of  Iriih 
History,  and  Mitchera  History  of  Ireland, 
(fc)  Afterwards  Chief  Justice  of  C.P. 

(c)  Afterwuds  Lord  Chief  Justice  of  Ireland. 

(d)  Afterwards  additional  Judge  of  the  High 
Court  of  Judicature  in  Ireland,  and  of  the  Irish 
Land  Commission. 


called  Ireland,  and  also  unlawfully,  maliciously, 
and  seditiously  devising  and  intending  to  raise 
sedition  and  rebellion  within  that  part  of  the 
said  United  Kingdom  called  Ireland,  and  to 
draw  the  Government  thereof  iuto  great  scandal 
and  disgrace,  and  also  wickedly,  maliciously, 
and  seditiously  contriving  and  intending  to 
cause  it  to  be  believed  that  the  subjects  of  our 
said  lady  the  Queen  in  Ireland  were  grievously 
oppressed  by  and  under  the  laws  in  force  in 

I  Ireland,  and  by  and  under  the  Grovernment  of 
our  said  lady  the  Queen  in  Ireland,  and  to 
incite  the  said  Irish  subjects  of  our  said  lady 
the  Queen  to  attempt  by  force  and  violence  aud 

I  with  arms  to  make  alterations  in  the  Govern- 
ment, state,  and  constitution  of  that  part  of  the 

j  said  United  Kingdom  called  Ireland,  and  to 
induce  divers  of  Her  Majesty's  subjects  serving 
in  Her  Majesty's  array,  and  in  Her  Majesty's 
constabulary  force  in  Ireland  to  aid  and  assist 
in  such  attempt  as  last  aforesaid,  and  further 
for  the  purpose  of  encouraging  the  said  Irish 
subjects  to  make  such  attempt  as  last  aforesaid, 
seditiously  and  wickedly  intending  to  cause  it 
to  be  believed  that  Her  Majesty's  said  subjects 
serring  in  Her  Majesty's  said  army,  and  in  Her 
Majesty's  said  constabulary  force  in  Ireland, 
woald  not  oppose  such  attempt  as  last  aforesaid, 
to  wit,  on  the  fifteenth  day  of  March  in  the 
eleventh  year  of  the  reign  of  our  Sovereign  lady 
Queen  Victoria,  to  wit,  at  the  parish  of  Saint 
Thomas  in  the  county  of  the  city  of  Dublin, 
with  force  and  arms  wickedly,  maliciously,  and 
seditiously  with  a  loud  voice  in  the  presence 
and  hearing  of  divers  liege  subjects  of  our  said 
lady  the  Queen  then  and  there  being  present  in 
a  certain  public  discourse  then  and  there 
delivered  by  the  said  William  Smith  O'Brien, 
and  to  the  said  liege  subjects  addressed  did  say, 
utter,  and  pronounce  divers  wicked,  malicious, 
scandalous,  and  seditious  words  of  and  concern* 
ing  oar  said  lady  the  Queen  and  her  said 
Gk>vemment,  and  of  and  concerning  the  adminis- 
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tration  of  her  said  Bfajestj's  Qovernmeiit  in 
Ireland,  and  of  and  concerning  the  said  alleged 
oppression  of  her  said  Majesty's  subjects  in 
Ireland  by  the  laws  now  in  force  in  Ireland, 
and  by  the  government  of  our  said  Lady  the  Queen 
in  Ireland,  and  of  and  concerning  Her  Majesty's 
subjects  serving  in  HerMajesty's  army,  and  in  Her 
Majesty's  constabulary  force  in  Ireland,  and  of 
and  concerning  a  future  open  insurrection  in 
arms  against  the  government  of  our  said  lady 
the  Queen  in  Ireland,  and  of  and  concerning 
certain  other  subjects  of  our  said  lady  the 
Queen  in  Ireland  engaging  in  such  insurrec- 
tion, &c.,"  setting  out  the  passages  cited  below. 
Perrin  said  there  were  several  other 
oonnts  in  the  information  varying  the 
offence,  and  setting  forth  the  language 
alleged  to  be  seditions. 

Opening  Speech  por  the  Crown. 
AUomey- General :    Nobody    could    be 
more  unwilling  than  the  humble  indi- 
vidual who  now  addresses  you,  unneces- 
sarily, and    without  the   most    dire— in 
fact,    compelled    by    dire    necessity — to 
bring  forward  before  a  jury  of  his  coun- 
trymen what  are    called  state  prosecu- 
tions, either  for  matter  publishea  in  the 
public  press,  or  spoken  by  individuals. 
Both    myself    and    the  government,    of 
whom  I  am  the  servant,  forbore  as  long 
as  we  possibly  could  from  appealing  to 
the  laws  of  the  country  for  the  vindication 
of  those  laws  which  are  daily  and  perpetu- 
ally violated,  both  by  the  public  press  and 
by  certain  persons  who  form  a  society,  of 
which  Mr.  Smith  O'Brien  is,  if  not  the 
leader,  at   least   one    of   the  most    dis- 
tinguished   members.    As    long    as    the 
proceedings  of  that  society  were  confined 
to  abuse  or  tho  government  collectively,  or 
of  individual  members  of  it,  so  long  that 
government    were    determined     to    rest 
upon  the  consciousness    of   discharging 
their    duties    honestly,   honourably,  and 
according  to  the  best  of  their  means,  for 
the  protection  of  societv ;  but,  gentlemen, 
when  that  society  of  which  he  is  a  mem- 
ber,   not    content    with    abase    of    that 
description,   had  recourse  to    that  with 
which    he     is    now     charged — with    an 
attempt  to  excite  sedition — an  attempt  to 
excite  rebellion — an  attempt  to  immerge 
this  country  into  a  state  of  civil  war — I 
believe    I    am   justified   in  saying   that 
further  forbearance  on  tho  part  of  the 
government  would  have  been  criminal  in 
the  highest  degree.    We  forbore  so  long 
— perhaps  too  long — so  long,  at  least,  that 
several  men  interested  in  the    state  of 
society  supposed  it  was  possible  that  the 
object  of  the  government  was  not  to  sup- 
press disturbance,  but  to  allow  a  prema- 
ture outbreak  to  take  place,  in  order  that 
they  might  be  able  to  crush  it.      Such 
conduct,     gentlemen,     would    be    most 
criminal  on  the  part  of  the  government ; 


and  if  it  were  only  to  free  them  from  such 
an  imputation,  they  have  been  obliged  on 
this  occasion  to  apply  to  you,  a  jury  of 
the  country,  and  ask  from  you  a  verdict 
for  the  conduct  of  which  this  gentleman 
has  been    guilty.    Before    calling    your 
attention  to  the  speech  itself,  I  think  I 
will  be  justified  in  reminding  you  of  the 
time,   the   place,  and  the  occasion  upon 
which  this  speech  was  delivered ;  because, 
gentlemen,  I  believe  nothing  will  more 
materially  aid  you  in  coming  to  a  just 
conclusion  as  to  the  object  and  motives  of 
the    speaker  than  bearing  in  mind  the 
circumstances  both    of   tne  country,  as 
well  as  the  time  and  place  at  which  this 
speech  was  pronounced.    It  was  delivered 
at  a  meeting  of  a  body  who  call  them- 
selves the  Irish  Oonfederation.(a)    Some 
men  of  respectability,  of  station,  and  of 
good  intentions,  may  have  been  induced 
to  join  that  society,  but  it  is  not  imma- 
terial that  you  should  recollect  that  the 
founders  of  this   society  had  previously 
separated  from  the  society  with  which  the 
late  Mr.  O^CoTineU  was  connected,  on  the 
ground  that  Mr.  O'Oonnell  thought  their 
proceedings  not  confined  within  the  strict 
limits  of  legality.     Mr.  O^Gownell  always 
professed  by  peaceful   and  constitutional 
means  to  obtain  such  changes  in  the  con- 
stitution of  the  country  as  he  fancied  would 
be  beneficial ;  and  I  would  be  the  last  per- 
son to  suggest  a  doubt  as  to  the  right  of 
every  subject  of  a  free  state  so  to  do ;  but 
certainly  I  do  deprecate  that  any  indi- 
viduals should  arrogate  to  themselves  the 
power  or  the  right  of  endeavouring  to 
effect  such  changes  through  the  medium 
of  rebellion  and  bloodshed.     This  speech 
of  Mr.  0'Brien*8  was  delivered  at  a  meet- 
ing of   this  assembly,  whose    professed 
tenets,   as  I  shall  be  able  to    prove  to 
you  from  the  lips  of  Mr.  G*Br%en  him- 
self, are,  that  it  is  the  right  of  a  nation 
situated  as  Ireland  is,  to  have  recourse  to 
arms,  to  obtain  what  Mr.  0*Brien  fancies 
she  is  entitled  to.     The  time  at  which 
this  speech    was    delivered   is   not   less 
important.      It  was   within    a   fortnight 
after  the    monarchical    institutions    had 
been  abolished  in  France,  and  a  repub- 
lic  established  in   its    place.    With  the 
circumstances     of     the      French    mon- 
archy— whether    or    not    those    circum- 
stances,  as  I  believe  they  did,  justified 
the    conduct    of  the    people— we    have 
nothing   to  do;  but,  gentlemen,  I  trust 
that  you  will  not  lend  yourselves  to  any 
portv  whose  object  is  to  effect  a  similar 
revolution  in  this  country  by  the  inter- 
vention of  a  civil  war.    The  object  for 
which    the     meeting     was      assembled 
was     to     vote     an      address      of     the 

(a)  Founded  January  13,  1847. 
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Irish  Confederation  to  the  citizens  of 
the  French  Republic.  The  meeting 
was  held  in  the  Music  Hall,  Abbey 
Street,  on  the  15th  of  March.  The  pro- 
ceedings commenced  by  a  gentleman 
taking  the  chair  and  making  a  speech. 
Mr.  O'Brien  then  stood  ap  as  the  prin- 
cipal person  of  this  assembly  to  propose 
an  address  that  had  been  agreed  upon  by 
the  Irish  Confederation  io  be  presented  to 
the  citizens  of  the  French  Republic.  Now, 
gentlemen,  Mr.  O'Brien  has  only  himself 
to  blame  if  upon  this  occasion  he  has 
violated  the  law.  He  was  aware  at  that 
meeting  that  a  gentleman  was  in  atten- 
dance on  behalf  of  the  Grovemment,  for 
the  purpose  of  reporting  the  proceed- 
ings. Air.  O'Brien  himself  mentioned  the 
fact.  He  commenced  by  stating  that 
a  communication  had  been  received 
from  the  Youghal  Confederate  Club. 
Gentlemen,  this  is  an  important  portion 
of  the  proceedings,  because  it  is  a  key 
to  the  whole  of  what  afterwards  occurred. 
The  manifesto,  or  creed,  or  whatever  it 
may  be  called,  was : — 

"  We  believe  that  the  soil  of  Ireland,  and 
every  part  thereof,  and  all  profits  and  emolu- 
ments to  be  derived  therefrom,  of  right  belong 
to  the  Irish  people,  and  not  to  the  citizens  of 
any  other  country  whatsoever. 

"  We  believe  that  the  right  to  make  laws  for 
the  Irish  nation  belongs  to  the  Irish  people 
alone,  and  that  the  exercise  of  legislation  for 
this  country*  by  the  Parliament  of  England  is  an 
usurpation,  which  it  is  the  sacred  duty  of  Irish- 
men to  overthrow. 

**  We  believe  that,  consistently  with  that 
duty,  no  Irishman  can  become  the  servant, 
pensioner,  or  ally  of  any  government  professing 
to  uphold  such  usurped  authority  of  the  English 
Parliament,  or  to  administer  laws  emanating 
therefrom. 

*<  We  believe  in  the  right  of  all  Irishmen, 
without  distinction,  to  equal  liberty. 

"  We  believe  the  undivided  allegiance  of 
Irishmen  is  due  to  Ireland  alone ;  and  the 
Irishman  who  bestows  upon  any  other  land  that 
filial  devotion  which  he  owes  to  his  own,  is 
guilty  of  the  worst  description  of  treason. 

"  We  believe  that  every  Irishman  owes  to 
every  other  Irishman  the  affection  of  a  brother, 
and  that  whoever,  by  example  or  teaching,  in- 
culcates the  contrary  sentiment,  is  the  enemy 
of  God  and  bis  country. 

^*  We  believe  in  the  right  of  an  oppressed 
nation  to  assert  their  liberties  by  arms.  And 
we  believe,  under  God,  in  the  resurrection  of 
our  country's  independence. 

**  These,  sir,  are  the  opinions  and  sentiments 
of  the  Youghal  Confederates,  as  I  interpret 
them ;  and  I  hope  they  do  not  disqualify  for 
becoming  members  of  your  association,  in  sub- 
ordination to  which  we  desire  to  strive  for  our 
country's  freedom.** 

That,  gentlemen,  was  the  text  upon 
which  the  remainder  of   Mr.    0'Brien*$ 


speech  was  spoken.  The  speech  itself  was 
a  very  long  one.  I  shall  call  your  atten- 
tion to  those  portions  of  it  which,  in  my 
mind,  beyond  all  doubt,  show  the  object 
and  intention  of  the  speaker.  After  a 
good  deal  of  other  speaking,  he  says 
this  : — 

"  Now,  with  respect  to  the  landlords  of  the 
country,  I  must  say  that  I  have  been  greatly 
disappointed  by  the  course  which  they  have 
adopted  with  reference  to  the  national  affairs 
during  the  last  twelve  months.  I  was  in  hopes 
that  they  were  disposed  to  throw  themselves 
upon  the  Irish  people.  I  conceived  such  hopes 
from  the  great  meeting  that  was  held  in 
January  1847  ;  but  those  hopes  have  been,  to 
a  great  extent,  disappointed.  I  find  that  there 
is  a  want  of  courage  amidst  that  class,  which  is 
utterly  inconceivable  to  me,  and  that  they 
would  rather  allow  themselves  to  be  trodden  to 
the  earth  by  English  legislation,  than  confide 
frankly  and  fully  to  their  own  countrymen. 
There  are  some  of  them,  I  am  sorry  to  say,  who 
do  not  appear  to  be  capable  of  feeling  generous 
emotions ;  but,  at  all  events,  we  must  endeavour, 
as  far  as  we  can,  to  win  that  class  to  us.  It  is 
not,  perhaps,  unreasonable  that  I  should  suggest 
to  them  (and  these  are  times  in  which  predic- 
tions are  sometimes  verified)  that  it  will  be  ex- 
ceedingly unwise  and  exceedingly  unsafe  for 
any  of  that  class  to  take  part  against  the  Irish 
people.  I  do  not  apprehend  that  my  country- 
men will  resort  to  butchery  or  massacre  ;  but  I 
think  it  exceedingly  probable  that  if  they  should 
be  found,  in  any  future  collision  that  should 
take  place  of  a  national  kind,  to  have  taken 
part  against  the  Irish  nation,  and  that  the  Irish 
nation  should  be  triumphant  in  any  straggle 
that  may  hereafter  take  place,  I  think  it  ex- 
ceedingly likely  that  their  properties  will  be 
carried  to  the  national  treasury.  I  think  it  right 
to  give  them  this  hint  as  a  friend." 

Now,  may  I  ask,  gentlemen  of  the  jury, 
in  sober  earnestness,  what  is  the  object  of 
this  advice?  What  opportunity  was  to 
occur  to  render  it  unsafe  for  the  landlords 
of  this  country  to  take  a  part  against  the 
Irish  people  P  What  opportunity  did  Mr. 
O'Brien  suppose  P  What  was  he  thinking 
of,  except  that,  under  his  adyice,  a  rising 
of  the  people  might  take  place  against 
the  government  and  laws  of  the  country  P 
What,  may  I  ask  his  counsel,  is  the 
meaning  of  the  threat,  that  the  property 
— the  landed  property — of  Ireland  is  to 
be  carried  to  the  national  treasury  P  Does 
he  mean  that  we  who,  by  honest  in> 
dustry  or  by  our  personal  exertions, 
have  pnt  together  the  means  of  support- 
ing ourBelvee  and  onr  families,  unless 
we  chose  to  join  with  him,  are  to  see 
onr  property  confiscated  to  a  national 
treasury  P  Is  that  any  encouragement  to 
any  hut  a  deluded  fool  to  lend  oounte- 
nanoe  to  snoh  a  proceeding  P  The  next 
paragraph,  gentlemen,  in  oonneotion  with 
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Ibis  part  of  tho  easie,  is  his  allasion  to  the 
soldiery  and  coDstabnlary : — 

"Now,  I  will  inyite  you  also  to  fraternize 
with  other  classes  whom  you  have  been  in  the 
habit  of  considering  as  hostile ;  and  I  tell  you  it 
id  your  duty  to  fraterflixe  with  the  soldiers.  As 
I  said  before,  I  do  not  belieye  that  the  British 
soldier,  as  is  sometimes  said,  divests  himself  of 
all  sentiments  of  humanity  when  he  puts  on  a 
red  coat.  I  ara  told  that  the  Scotch  soldiers  are 
the  part  of  the  army  upon  which  the  Govern- 
ment rely  chiefly  for  their  operations  against 
the  Irish  people.  Can  you  and  I  foiget  we  are 
children  of  the  Gael?  Can  you  focget  that 
these  Scotch  soldiers,  these  Hisfalaiid  regiments, 
are  in  faet,  like  ourselves,  cbudren  of  the  Gael 
— that  they  at  this  moment  speak  the  same 
language  which  is  spoken  throughout  a  great 
portion  of  the  south,  and  west,  and  nor3i  of 
Ireland — that  they  are  of  the  same  kindred 
with  ourselves ;  and  shall  I  l>e  told  that  these 
noble  men  are  prepared  to  come  to  this  countrv 
and,  after  r<M!eivin^  all  the  kindness,  and  hospi- 
tality, and  friendship,  which  ties  of  kindred  and 
mutual  respect  create,  that  these  men  should  be 
prepared  to  butcher  this  nation  when  they  are 
contending  for  Aeir  righta  ?  I  will  not  believe 
it ;  and,  Sierefore,  I  say  it  is  yonr  businees  to 
fratemiie  with  ihe  soldiers  of  the  British 
army." 

What  does  this  gentleman  mean  by  the 
words,  "fraternize  with  the  soldiers"? 
Does  he  mean  this :  that  his  delude<l  follow- 
ers should  endeaTonr  to  sednoe  the  military 
from  their  allegiance  to  the  Crown  P  I 
ask  you,  gentlemen,  what  was  the  object 
of  these  allusions  P  Was  it  not  to  try  to 
seduce  the  British  army  to  take  part  in 
this  intended  outbreak,  or  endeavour  to 
persuade  those  who  might  be  deterred 
from  taking  part  in  these  proceedings  by 
the  fear  that  the  soldiers  would  remain 
true  to  their  allegiance,  that  in  pnoiiit  of 
fact  they  mi^ht  rely  on  the  assistance 
and  co-operation  of  the  soldiers  P  Next 
follows  his  allusion  to  the  police  .* — 

'*  You  have  been  in  the  habit,  manpr  of  yon,  of 
looking  on  the  police  force  as  a  hostile  force.  I 
say  that  sentimtfht  ought  to  be  discharged  from 
your  bosoms.  The  police  force  are  Irishmen, 
like  yourselves.  There  are  ten  thousand  of 
them.  They  are  as  fine  a  body  of  men  as  ever 
held  a  musket;  and  if  their  energies  were 
properly  directed,  they  would  become  the  safe- 
guard of  this  country.  Therefore,  I  will  not 
invite  yon  to  consider  these  men  as  yonr 
enemies.  Of  course,  as  long  as  the  present 
state  of  things  exists,  they  are  quite  sure  of 
losing  their  places  if  they  should  manifest  any 
sympathy  with  the  people;  but  if  they  knew 
that  the  time  was  rapidly  coming  when  every 
eiertion  made  by  such  a  force  as  that,  to 
vindicate  the  freedom  of  this  country  would  be 
appreciated  and  prised,  and  become  the  subject 
of  future  honour  throughout  all  generations  to 
them  and  their  posterity  j  I  caimot  believe  that 
ten   thousand    Lrishmen,  clad  in  their  native 
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green,  would  be   found  the  enemies  of  Irish- 
men." 

What  is  the  object  or  meaning  of  that 

paragraph?     He  says,   that    at   present, 

I  because    they    would    lose    their  places, 

j  they  could  not   give    expression  to  the 

sentiment   they  are  really  actuated    by. 

Is  it  possible,  I  say,  that  any  rational 

I  meaning   can    be    put   on  these  expres- 

I  sions   except  that    of  incentive  and  in- 

i  ducements  to  the  police  lo  do  that  which 

would    entitle    them    to    these   promised 

future  rewards  to  them  and  their  posterity  P 

He  next  says : — 

'*Now,  gentlemen,  I  am  endeavouring  to- 
night to  preach  you  a  lesson  on  the  motto  which 
which  was  presented  to  you  at  our  last  meeting 
—Fraternity.  I  tell  you,  also,  you  ought  to 
fraternize  with  the  Repealers  of  England. 

"  There  are  some  of  you  who  are,  perhaps,  in 
the  habit  of  cherishing  hatred  against  the  Saxon. 
I  invite  you  to  cast  aside  such  feelings.  I  hate 
no  man.  I  hate  oppression ;  and,  to  use  Mr. 
Kenton's  expression,  I  hate  the  oppressor  in  his 
official  capacity.  But  this  I  know,  that  their 
are,  among  the  English  population,  millions  who 
are  avowedly  friendly  to  our  cause,  and  with 
them  yOu  ought  to  ftatemixe  to  the  utmost 

"And  now  I  come  to  another  class  of 
fraternity,  to  which  I  apprehend  none  of  yon 
will  obiect — ^I  mean,  that  we  should  fraternise 
with  the  French.  Now,  I  am  sorry  to  find  that 
some  observations  that  fell  from  mo  on  the  last 
evening  have  been  misunderstood,  with  reference 
to  a  fresh  invasion.  I  meant  to  say  this,  and  I 
repeat  it  to-night,  that  if  this  country  had  a 
Parhament  of  its  own,  and  that  if  an  unfounded 
aggression,  an  unprovoked  aggression,  were 
made  on  England,  we  having  such  a  Parliament, 
that  it  is  exceedingly  probable  that  the  English 
people  would  fifad  that  the  Irish  were  their  best 
allies  whenever  the  invasion  might  come.  But 
I  said  this,  and  I  repeat  it  to  night,  that  so  long 
as  Irekuid  has  not  a  Parliament  of  her  own,  S 
Eiigland  be  threatened  with  an  invasion,  it  is  mv 
opinion  that  the  people  of  this  country  will  not  mt 
a  hand  to  assist  them.  I  know  for  my  part  I  will 
not  give  them  any  hint  to  assist  them ;  and  I 
tell  them  more,  that  I  believe,  so  long  as  this 
country  has  no  Parliament  of  its  own,  that  the 
French  army  would  not  be  considered  by  the 
people  of  Ireland  intruders  on  their  soil.  But  I 
tell  you  it  is  uot  on  foreign  aid  that  you  ought 
exclusively  to  rely." 

Is  this  language  to  be  used  by  a  sub- 
ject who  has  sworn  the  oath  of  allegiance 
to  her  Majesty,  at  such  a  time  and  in 
such  a  place,  when  no  man  could  tell  but 
that  in  a  short  week  or  fortnight  England 
might  be  involved  in  a  war  with  France  P 
He  goes  on: — 

<*  Now,  gentlemen,  there  is  one  power  which  I 
have  hitherto  omitted  to  mention,  with  which  I 
am  quite  satisfied  you  will  individually  and 
collectively  have  no  objection  to  fraternize— X 
mean,  the  inhabitants  of  the  United  States  of 
America,    We  have  had  abimdant  evidence  at 
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the  time  when  it  appenred  to  the  inhahitants  of 
that  country  that  the  agitation  was  likely  to  pro- 
duce serious    fruits — we    have    had   abundant 
evidence,  by  testimonies  of  sympathy  and  large 
remittances  of  money,  that  the  people  of  the 
United    States    cordially    sympathize    in    this 
struggle.     I  am  happy  to  tell  you,  also,  it  is 
exceedingly  probable  you  will  find  new  allies  in 
the  legislature  of  the  Canadas ;  for  the  result  of 
the  last  election  in  that  province  has  been  to 
give  a  very  large  majority  in  the  legislature  of 
Canada  to  that  party  which  sympathize  with 
Ireland.     We  have  already  had  an  indication  of 
the  rising  spirit  of  Amenca  in  that  Address — 
that   noble   address  of  which   I  read  you  an 
extract  to-night.    They  tell  you  they  are  about 
to  raise  a  flame  which  shall  never  be  quenched 
until  it  succeeds  in  effecting  its  object — in  their 
union  for  country.      Now,   I   should  consider 
myself  exceedingly  presumptuous  if  I  were  to 
attempt  to  dictate  to  the  people  of  America  as 
to  the  course  which  would  be  most  effectual  in 
aiding  us  in  the  achievement  of  our  liberties; 
but  knowing  that  the  government  of  that  country 
is  in  the  habit  of  obeying  the  impulse  of  the 
popular  will,  I  submit,  for  the  consideration  of 
our  friends  at  the  other  side  of  the  Atlantic, 
whether  it  wt)uld  not  be  exceedingly  expedient 
to  urge  their  executive  to  provide  that  Republic 
with  a  body,  such  as   existed   at   one  time  in 
France,  caUed  "The  Irish  Brigade.'" 


Now,  it  would  appear  that  Mr.  O'Brien 
was  determined  to  go  very  far;  yet,  in 
some  instances,  be  seems  to  have  some 
qualms  as  to  his  doing  so.  Accordingly, 
gentlemen,  when  a  very  strong  expression 
M  used,  there  is  some  little  attempt  made 
to  throw  it  back.  However,  I  think  you 
can  have  no  doubt  that  the  object  was  to 
form  an  Irish  brigade  in  America,  that 
would  be  landed  in  some  part  of  Ireland, 
for  the  purpose  of  aiding  Mr.  O'Brien  in 
his  attempt  to  establish  whatever  form  of 
government  he  thought  proper  in  this 
country: — 

**  I  know  that  some  of  my  firiends  have  a  very 
great  objection  to  anything  that  is  like  coun- 
tenancing emigration ;  but  when  I  read,  day  after 
day,  of  the  sufferings  of  the  poor  in  the  county 
of  Galway— when  1  read  that  they  are  absolutely 
allowed  by  this  paternal  government  of  ours  to 
die  in  gaols,  to  which  they  have  taken  refuge  by 
committing  some  trivial  crime,  to  such  an  extent 
that  there  are  at  this  moment  not  less  than  nine 
hundred  persons  in  the  gaol  of  Galway,  which 
was  built  for  one  hundred  and  twenty -five — they 
come  there  m  the  last  agonies  of  death,  for  the 
sake  of  obtaining  a  meal  before  they  die,  and  a 
coffin  after  their  death— I  say,  I  do  most 
devoutly  wish  that  those  men  had  been  enrolled 
in  an  Irish  brigade  in  the  United  States  before 
they  had  been  reduced  to  that  condition.  Now, 
I  conceive,  in  the  event  of  our  obtaining  Repeal, 
it  would  be  extremely  convenient  to  this  country 
to  have  a  force  of  Irishmen,  ready  disciplined 
and  enrolled,  to  form  the  nucleos  of  an  Irish 
army.- 

Now,   gentlemen,   whether    this   Irish 


army,  if  it  were  to  be  formed  in  America 
under  the  demonstration  of  an  Irish  bri- 
gade, was  to  remain  quiescent — or  that  the 
American  Government  was  to  go  to  the 
expense  of  forming  an  Irish  brigade  for 
armament,  and  that  as  soon  as  the  Irish 
people  established  their  independence,  it 
should  be  sent  over  for  the  convenience  of 
the  Irish  Republic— I  leave  you  to  state. 
I  think  you  will  perceive  that  this  was 
merely  a  subterfuge  and  device  on  the  part 
of  Mr.  0'Brte»— that  his  real  object  was  to 
induce  those  people  in  America  favourable 
to  his  views,  to  establish  an  army  there, 
which  legally  could  not  be  done  here,  for 
the  purpose  of  aiding  him  in  his  insane 
attempts.     I  say,  gentlemen,  respectfully 
but  confidently,  that  you,  as  men  of  sense, 
and  men  of  judgment,  are  not  to  be  driven 
away  from  the  real  meaning  of  the  words 
used  by  any  subterfuge  such  as  this.     Mr. 
O'Brien  is  a  man  of  education— a  man  of 
station.     He  knew  that  if  he  in  direct 
terms  advised  an  army  to  be  formed  for 
the  purpose  of  invading  this  country,  he 
was  standing  on  the  bounds  of  treason. 
He  knew,  gentlemen,  if  he  snoke  treason 
openly  and  deliberately  in  that  way,  he 
would  now,  instead  of  standing  his  tnal 
for  a  misdemeanor— the  punishment    of 
which  is  fine  and  imprisonment— he  would 
have  run  the  risk  of  forfeiting  his  hfe  to 
his  country ;  and,  therefore,  he  resorts  to 
this    subterfuge,   namely,  that   what  be 
wanted  was  to  have   an  Irish  army  m 
America,  which  would  fold  its  arms  and 
stand  at  ease  whilst    the    struggle  was 
going  on  in  Ireland ;  but  that,  when  their 
object  was  achieved,  then  this  Irish  army, 
or  American  brigade,  was  to  be  wafted  to 
our  shores.    Mr.  O'Brien  was  aware  that 
he  was  speaking    in  the  presence  of  a 
gentleman  whose  duty  it  was  to  report 
these  proceedings  to  the  Government,  and 
accoringly,  he  knew  there  was  more  or 
less  danger  in  the  course  he  was  pursuing. 
Therefore  he  says  :— 

"  This  is  an  occasion  which  seems  to  me  a 
very  solemn  opportunity  of  discharpng  a  duty 
which  possibly  may  be  attended  with  some  in- 
convenience hereafter ;  therefore  I  am  desirous 
of  performing  it.  Now,  you  will  remember,  m 
the  discussions  which  took  phice  in  the  Con- 
federation, that  I  deprecated  strongly,  some  six 
weeks  ago,  the  notion  of  invitmg  the  people  at 
that  time  to  recur  to  military  training  of  any 
description  whatsoever,  or  to  the  consideration  of 
military  affairs.  It  seemed  to  me  that,  in  the 
then  condition  of  the  country,  the  only  effect  of 
leading  the  people's  minds  to  what  was  called  a 
guerilla  warfare,  would  be  to  induce  some  of 
those  misguided  peasantry  who  had  been  com- 
mitting assassinations  to  think  that  we  en- 
couraged them  to  proceed  on  a  system  of 
murder  and  crime.  Therefore  it  was  that  I  felt 
it  my  duty  distinctiy  to  say  that  I  co^d  be  no 
party,  at  that  time,   in  giving   »«ch  recom* 
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mendation  to  the  country.  Bat  the  circum- 
stanoes  of  atXaira  are  totally  different  now ; 
and,  under  those  choumstanees — under  the 
altered  conditions  of  circomstancee — I  have  no 
hesitation  in  saying  that  I  think  it  exceedingly 
denrable  that  all  our  intelligent  young  men, 
particularly  those  who  have  been  engaged  in 
surreying,  engineerin|^,  and  similar  pursuits, 
should  apply  Uieir  mmds  to  the  best  mode  of 
taking  strong  places,  and  of  defending  weak 
ones.  These  men  will  probably  form,  if  they 
distinguish  themselves  in  this  line,  a  portion  of 
the  sappers  and  miners  of  the  future  Irish 
army." 

What  changes  of  ciroamstances  had 
taken  place  in  the  short  interval  of  six 
months  P  Why  did  Mr.  0* Brian,  some  six 
months  ago,  use  all  his  endeavours  to  pre^ 
vent  the  people  having  recourse  to  trainmg, 
drilling,  and  learning  the  use  of  armsP 
What  induced  him  to  advise  intelligent 
voong  men  to  apply  their  minds  to  the 
best  mode  of  taking  strong  places,  and 
defending  weak  ones,  in  order  that  they 
might  become  the  sappers  and  miners  of 
the  future  Irish  army  P  What  had  taken 
place  iras  this — ^that  in  the  interval  the 
French  revolution  was  effected.  That 
revolution,  which  was  calculated  to  un- 
settle the  minds  of  men — that  revolution 
which,  with  the  exception  of  England, 
very  few  countries  in  jSurope  have  been 
able  to  withstand — had  in  the  meantime 
taken  place.  It  was  just  that  circumstance 
and  that  subject  which  would  bo  likely  to 
influence  the  majority  of  the  auditors  of 
Mr.  8mUh  O'Brim.  But  the  men  of 
station  aod  property^very  man,  in  fact, 
who  has  anything  to  lose  in  England  or 
Ireland — ^want  to  preserve  order — to  pre- 
serve their  properties,  their  lives,  and 
their  liberties— and  therefore  it  is  that  a 
revolution  which  was  successful  in  France, 
Would  not  only  not  prove  successful,  but 
I  hope  will  never  be  attempted  here. 
Mr.  0*Brien  goes  on  to  say : — 

*<Now  there  is  another  point  to  which  the 
minds  of  men  ought  to  be  directed  under  the 
present  cireamstances  of  the  country — that  is, 
how  supplies  of  food  and  ammunition  can  be 
eat  oft  from  an  enemy,  and  how  they  can  be 
supplied  to  a  friend.  With  respect  to  the  ordi- 
nary tactics  of  military  mancBuvring,  fortunately, 
you  in  Dublin  hare  plenty  of  opportunities  of 
learning  platoon  exercise ;  for  in  the  Phoenix 
Park,  and  under  the  barncks,  there  are  daily 
exhibitions  o£that  kind,  to  remind  you  that  you 
are  an  enslaved  people.  I  am  not  suggesting  to 
you  to  form  companies  or  platoons  for  such 
exercises  at  present,  but  1  do  suggest  this  to 
you,  in  all  seriousness,  that  I  think  the  time  is 
eome,  if  we  are  not  to  be  set  down  in  the 
nations  of  the  earth  as  a  people  who  are  capable 
only  of  talking,  and  boasting,  and  agitating— 
the  time  is  come  when  every  man  who  is  pre- 
pared to  lay  down  his  tife  for  his  country  should 
signify  his  wiUingnees   to    be   enroUed   at  a 


member  of  a  national  guard.  No  man,  in  my 
opinion,  ought  to  tender  his  name  as  a  member 
of  the  national  guard,  unless  be  is  prepared  to 
do  two  things — one  is,  to  preserve  the  state 
against  anarchy,  that  is  to  say,  to  preserve 
social  order,  which  I  hold  to  be  the  foundation 
of  the  well-being  of  all  classes,  from  the 
humblest ;  and  the  other  is,  to  be  ready  to  die 
for  the  defence  of  his  country.  Now,  I  do  not 
know  how  far  my  suggestion  is  likely  to  be 
carried  out,  but  I  have  no  hesitation  in  saying 
that  if  three  hundred  thousand  men  should  be 
found  amongst  the  millions  who  have  hitherto 
called  themselves  repealers,  who  are  willing  so 
to  enrol  themselves  publicly  in  the  face  of  the 
day — not  by  your  night  walkings,  and  not  by 
your  ribbon  societies,  which  have  been  the 
curse  of  this  country — ^but  to  tender  their  names 
to  the  authorities,  as  men  who  were  determined 
to  form  a  national  guard,  for  the  purpose,  on 
the  one  hand,  of  pruserving  order,  and  on  the 
other  hand,  of  protecting  their  country — I  sa^, 
if  three  hundred  thousand  men  can  be  found  m 
this  country,  the  British  ascendency,  so  far  at 
it  has  the  power  of  coercing  you  by  military 
force,  will  be  at  an  end." 

What  was  the  object  to  be  achieved  by 
the  formation  of  &is  National  Guard? 
Was  the  country  threatened  by  any  foreijgn 
nation  P  Was  any  State  attempting  to  in- 
terfere with  us  P  Was  there  a  proclama- 
tion of  war,  or  were  the  circumstances 
such  that  any  nation  was  likely  to  pro- 
claim war  against  England  P  But,  gentle- 
men, do  you  suppose  his  object  was  to 
form  a  National  Guard  for  the  protection 
of  our  conptitution,  our  lives,  and  our 
liberties  P  Was  it  not,  as  he  himself  ex- 
pressed it,  to  entirely  subvert  the  consti- 
tution under  which  we  live,  and,  as  he 
stated,  for  the  purpose  of  putting  an  end 
to  British  sovereignty  in  this  country  P  I 
say  it  is  idle  to  suppose  that  any  meaning 
can  be  attributed  to  this  advice,  except  the 
formation  of  a  body  under  the  name  of  a 
National  Guard  which  would  be  able  and 
willing  to  co-operate  with  Mr.  O'Brien  and 
his  associates.  Then,  gentlemen,  he  con- 
cludes by  presenting  to  the  meeting  the 
address  for  the  votmg  of  which,  I  be- 
lieve, the  meeting  was  convened.  [The 
AUorn&y-Oenerdl  read  the  address  of  the 
Irish  Confederation  to  the  citiBcns  of  th« 
French  Bepublic,  which  contained  the 
following  passages : — 

**  We  hail  you  heneeforth  as  arbiters  of  the 
destinies  of  mankind,  as  deliverers  of  the  op- 
pressed members  of  the  great  human  family. 

*'  We,  whose  nationality  was  extinguished  by 
the  basest  arts — we  who  daily  experience  the 
countless  evils  that  result  from  that  unspeak- 
able loss,  we,  the  inhabitants  of  Ireland,  now 
daimvour  sympathy. 

'*  we  have  firmly  resolved  that  this  ancient 
kingdom  shall  once  again  be  free  and  inde- 
pendent. 

t2 
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"In  imitation  of  your  example,  we  propose 
to  exhaust  all  the  resources  of  constitutional 
action,  before  we  resort  to  other  e£forts  for 
redress. 

"  Time  will  unfold  our  projects,  but  we  hesitate 
not  to  tell  you,  in  anticipation  of  the  future, 
that  your  friendship  may  increase  their  efficacy 
and  accelerate  their  success/* 


BnDENCB  POR  THE  CkOWN. 

John  Oeoi'ge  Hodges — Examined  by 
Serjeant  Warren, 

I  came  to  Dublin  on  March  10.  My 
datj  was  to  take  notes  at  political  meet- 
ings. In  accordance  with  the  directions 
I  received,  I  went  to  the  Council  Booms 
of  the  Irish  Oonfedei*ation  in  D'Olier 
Street,  where  I  saw  Mr.  EcUpin,  the  ' 
secretary.  I  told  him  I  was  appointed 
by  the  QoTernment  to  attend  the  meetings 
of  the  Irish  Confederation  and  take  notes 
of  its  proceedings,  and  I  requested  an 
order  or  admission  for  myself  and  my  son. 
He  made  me  a  courteous  and  kind  reply, 
and  stated  that  I  should  receive  all  the 
accommodation  I  required.  I  attended 
on  the  15th  of  March.  I  told  Mr.  O'Brien 
that  I  was  sent  to  take  notes,  and  he  said 
that  I  should  be  afforded  every  accommo- 
dation, and  at  my  request  he  announced 
my  presence  and  business  to  the  meeting. 
Mr.  Dillon  was  in  the  chair. 

[The  witness  read  Dillon's  speech,  and 
also  O'Brien's  speech  in  full. J 

Mr.  Dillon, in  opening  the  meeting,  said : 

■  "  Lord  Clarendon,  in  his  reply  to  the  address 
from  the  College,  alludes  to  certain  individuals, 
whom  he  describes  as  deluding  the  people,  in- 
citing them  to  outrage  and  yiolence,  and  who 
would  shrink  from  the  consequences  of  their 
advice  when  punishment  was  dealt  against 
those  whom  they  misled.  Now,  my  answer  is, 
that  no  man  in  this  meeting,  or  in  this  city, 
however  humble,  is  so  deeply  interested  in 
getting  up  outrage,  street  riots,  and  attacks 
upon  property,  as  the  individual  from  whom  the 
charge  emanates.  He  is  here  in  the  character 
of  an  English  pro-consul,  ruling  a  robbed  and 
desolated  province  by  terror  and  force.  Now, 
well  he  knows,  and  well  we  know,  that  he  oonid 
not  get  a  more  favourable  opportunity  than  a 
rtreet  riot  to  crush  the  spirit  which  he  views 
with  alarm.  If  we  have  incited  the  people  to 
violence  or  attacks  upon  property,  within  hear- 
ing of  the  Castle,  the  inference  is  that  Lord 
C^rendon  has  abandoned,  in  a  criminal  and 
eowardly  manner,  one  branch  of  his  duties  in 
this  country.  He  is  here,  I  presume,  not  merely 
for  the  purpose  of  starving  and  hanging  one 
portion  of  Her  Majesty's  subjects,  bat  also  to 
pTOtect  that  portion  of  them  who  may  be  suffered 
to  sarvive  the  eflPects  of  his  paternal  solicitude. 
If  we  incite  persons  to  outrage  and  attacks  upon 
property,  why  does  he  not  bring  us  to  justice  ? 
Why  is  the  law  not  as  potent  to  fMOteot  as  to 
dcfftroy  ?    I  undertake,  if  he  brings  ns  before  a 


jury  of  our  fellow-citizens,  fairly  selected,  and 
prove  to  them  that  we  are  guilty  of  such  an 
offence,  that  that  jury  will  discharge  their 
duty  faithfully,  and  find  us  guilty.  But  no 
jury,  fairly  selected  from  the  citizens  of  Dublin, 
would,  with  the  calamities  which  the  usurped 
power  of  England  has  brought  on  the  country 
in  their  view,  pronounce  at  his  bidding  that  it 
is  not  the  right  and  duty  of  Irishmen  to  struggle 
now  and  for  ever  for  their  rights." 

Mr.  Smith  O'Brien  presented  himself, 
and  was  received  with  loud  cheers.  Ho 
said  : 

**  A  duty  has  been  imposed  upon  me  by  the 
Council  of  the  Confederation,  which  I  look  upon 
as  one  of  the  most  important  that  it  has  ever 
fallen  to  my  lot  to  dischai^.  It  is  to  move  an 
address  of  congratulation  to  the  French  nation 
upon  their  recent  glorious  victory.  I  am  in- 
structed by  the  Council  to  call  your  attention  to 
a  circumstance  which  took  place  after  our  last 
meeting.  A  Lumber  of  those  who  were  present 
at  our  last  meeting,  on  leaving  this  hall,  went 
through  the  streets  shouting,  the  consequence 
of  which  was  that  some  apprehensions  were 
created  in  the  minds  of  peaceable  citizens,  and 
impressions  unfavourable  to  this  Association 
were  formed  by  them.  I  am  instructed  by  the 
Council  to  earnestly  deprecate  any  such  mani- 
festation in  future.  If  you  will  but  reflect  for  a 
moment,  you  will  see  how  exceeding  dangerous 
such  a  proceeding  is  ;  for  if  half-a-dozen  detec- 
tives mingled  in  such  a  crowd,  threw  stones  and 
broke  windows,  or  if,  when  they  were  passing 
the  Castle  gates  where  the  guard  turned  out,  tf 
a  single  detective  threw  a  stone  at  the  soldiery, 
there  would  have  been  a  butchery  of  the  people, 
and  the  credit  of  the  Confederation  and  its 
future  usefulness  might  thus  be  greatly  retarded 
by  that  act  of  imprudence  on  the  part  of  a  few 
individuals.  I  trust  it  is  quite  unnecessary  for 
me  to  address  the  most  humble  and  least  in- 
fluential  of  my  countrymen,  whether  in  the 
metropolis  or  elsewhere,  on  the  necessity  of 
preserving  order  in  the  present  crisis  of  our 
affairs.  Just  look  at  the  proceedings  in  England. 
There  have  been  in  London  riots  utterly  do- 
grading — ^not  to  the  people,  indeed,  for  I  utterly 
deny  the  sacred  name  of  the  people  to  a  mob 
capable  of  committing  such  outrages  as  those 
which  occurred  in  Glasgow  and  London. 
W^anton  attacks  on  property — meaningless  dis- 
turbance in  the  streets,  producing  no  result 
exoept  injury  to  unoffending  individuals,  and 
giving  tiiieves  and  vagabonds  an  opportunity  ci 
perpetradng  wickedness.  Contrast  that  cimduot 
with  the  demeanour  of  the  French  people.  In 
the  midst  of  their  greatest  triumph,  the  woricing 
artizans  of  Paris  constituted  themselves  the 
preservers  of  order  and  the  preservers  of 
property;  and  they  have  won  for  themselves 
that  credit  which  has  made  them  objects 
of  admiration  to  all  mankind.  For  my 
own  part,  I  know  of  nothing  in  history  more 
noble--I  might  say  so  noble—as  the  eondact  of 
these  humble  artisans  on  that  oocasion.  Yoa 
must  all  have  Eead  in  the  public  papers  the  ao- 
oonnts  in  which  we  are  told  that  men  in  their 
woridng  drees — many  of  them  who  had  not  the 
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•  ■eearitj  of  a  single  day's  wages — guarded  with 
.as  maoh  care  as  if  it  were  the  inheritance  of 
their  children,  the  rojal  property — the  jewels 
and  the  gold  found  in  the  palaces  of  their  kings, 
and  conveyed  it  to  the  treasury  of  the  state. 
That  is  the  example  the  Irish  people  will 
imitate,  and  not  me  example  of  the  street 
rioters  and  breakers  of  windows  in  Qlasgow. 
When  I  met  yon  last,  I  told  you  that  I  believed 
the  hour  of  Ireland's  liberation  was  to  come.  I 
repeat  that  sentiment  to-night.  Provided  cir- 
cumstances be  favourable,  nothing  can,  as  it 
seems  to  me,  defeat  that  hope,  except  rashness 
on  the  one  hand,  or  cowardice  on  the  other.  I 
believe  that  that  hope  may  be  defeated  by  rash- 
ness. I  know  that  in  times  like  these,  a  grreat 
deal  of  enihunasm  is  naturally  excited,  and 
there  are  myriads  of  ardent  s^Hrits  who  think  it 
is  only  necessary  to  strike  a  single  blow  for 
immediate  success.  Such  is  not  my  opinion ;  I 
think  it  right  to  unbosom  my  mind  fully  to 
you.  My  belief  is,  that  if  any  outbreak  were  to 
take  place  at  present,  it  could  be  put  down  in  a 
week.  I  believe  that  if  it  even  were  partially 
successftil,  under  the  present  circumstances  of 
this  kingdom,  it  would  be  in  the  power  of  the 
British  Government  to  starve  the  people,  by 
stopping  the  supplies  which  they  are  now  de- 
riving from  abroad.  Under  these  circum- 
stances, it  would  be  consummate  rashness  to 
attempt  to  bring  this  question  to  issue  by  an 
appeal  to  arms.  But  I  do  not,  therefore,  tell 
you  that  you  ought  to  encourage  the  sentiment 
of  cowaidice.  The  feeling  I  would  wish  to  in- 
spire in  the  mind  of  every  man  who  hears  me, 
and  every  man  who  will  read  what  I  say,  is 
this  -  that  it  is  now  the  business  of  every  Irish- 
man, aye,  and  of  every  Irishwoman,  too — and, 
with  shame  I  say,  that  I  believe  there  is  more 
heroism  in  the  hearts  of  Irishwomen  than  there 
is  in  that  of  men — I  repeat,  that  the  sentiment 
which  every  Irishman  should  encourage  at  the 
present  moment  in  his  own  mind  and  that  of 
others,  is  his  readiness  to  die  for  his  country's 
freedom.  Why,  what  have  we  been  in  the  habit 
of  seeing  every  day  amongst  all  classes  of  our 
population?  Men  have  been  tendering  them- 
selves to  the  British  government,  in  order  to 
fight  their  battles  abroad — to  encounter  the 
Afghans  in  their  terrible  passes— to  encounter 
the  danger  of  such  combats  as  those  which  took 
place  on  the  Sutlej — and  all  to  become  merce- 
naries of  that  government  for  a  shilling  a  day. 
If  our  population  are  capable  of  thus  misplacing 
their  bravery,  shall  it  be  said  they  are  not 
ready  should  their  country  require  their  ser- 
vices, to  die  in  defence  of  its  rights  ?  For  my 
own  part,  although  I  have  seen  much  during 
the  last  two  years  to  make  me  foncy  the  spirit 
of  my  oountiy  had  greatly  degenerated,  yet  I 
cannot  believe  that  if  a  proper  summons  be 

nven  to  them,  they  are  not  stiU  willing (A 

Voice  t  To  obey  it.)  I  am  sure  they  will  be  ready 
to  vindicate  the  character  which  was  once  the 
peculiar  characteristic  of  the  Irish  nation,  of 
unrivalled  bravery.  Now*  for  myself  I  make 
no  boast  of  personal  courage — I  am  not 
conscious  of  possessing  that  high  virtue  ;  but  I 
trust  to  speak  in  all  due  hnmilltv  when  I  say, 
that  if  by  surrendering  my  life,  citlier  upon  the 
'dcaftold  or  upon  the  field,  I  could  thereby  secure 


the  redemption  of  this  land  from  the  bondage 
under  which  it  now  sufPers,  that  Hfe  would  be 
cheerfhlly  given  in  my  countr3r's  cause.  Al- 
though I  should  not  forbear  making  that  sadri- 
fice,  if  necessary,  I  do  confess  at  the  same  time 
that  I  have  the  utmost  possible  horror  to  engage 
in  a  fruitless  and  unsuccessful  r^>ellion.  I  womid 
implore  you,  by  the  memory  of  past  failures,  not 
to  allow  yourselves  to  be  led  away  by  any  rash 
act,  or  any  act  of  indiscretion  on  your  parts, 
but  to  proceed  in  a  regular  and  constitutional 
course  for  the  attainment  of  your  liberties.  Let 
us  understand  what  we  want.  Now,  X  will  not 
conceal  from  myself— and  it  is  right  that  the 
Gk>vernment  should  know  it — that  there  are  a 
very  considerable  number  of  persons  in  this 
country  who  wish  for  an  organic  change  in  the 
whole  constitution.  I  am  not  disposed  to  raise 
an  abstract  question  on  the  merits  of  forms  of 
government,  but  tell  yon  what  the  great 
majority  of  people  of  this  country  want  They 
want  a  parliament  in  Ireland,  to  make  laws  for 
Ireland;  they  want  an  Irish  government,  who 
will  be  responsible  to  that  parliament,  and  com- 
posed of  Irishmen;  they  want  the  means  of 
protecting  these  institutions  by  an  Irish  army, 
an  Irish  navy,  and  an  Irish  national  guard. 
And  provided  such  a  parliament,  and  such  a 
government,  and  such  guarantees  for  its  ex- 
istence, be  given  to  this  country,  I  believe  that, 
at  present,  at  least,  the  people  of  Ireland  are 
content  to  remain  subject  to  the  sovereignty  of 
the  British  government." 

The  witness  read  the  rest  of  the  speech 
which  contained  the  passages  charged  in 
the  indictment,  and  set  ont  in  the 
Attorney' OeneraJ^ 8  speech. 

BtUt,  for  the  defendant,  stated  that  it 
was  not  intended  to  dispute  the  accuracy 
of  the  report,  but  objected  to  the  report 
of  the  passages  read  by  the  defendant  to 
the  meeting,  on  the  ground  that  it  was 
documentary  matter,  and  that  the  defendant 
had  had  no  notice  of  its  production. 

Attorney '  General :  We  are  not  proceeding 
for  publication  of  the  documents ;  we  only 
want  the  words  that  Mr.  0*Brien  spoke, 
to  be  read. 

The  Court  overruled  the  objection. 

The  witness  was  leaving  the  tabler— 

A  Juror :  When  you  left  the  Music  Hall 
after  that  speech,  did  you  see  an  attack 
made  on  life  or  property  P — Certainly  not. 

Then  so  far  as  you  can  say,  no  evil 
result  followed  the  delivery  of  that  speech  F 
— ^None  whatever. 

Edward  ^omioft— Examined  by  Ba2(2c9m. 

I  am  in  the  constabulary ;  I  know  the 
Music  Hall  in  Abbey  Street.  I  should  say 
it  is  within  the  county  of  the  city  of  Dublin. 
I  have  read  an  article  purporting  to 
be  a  speech  of  Mr.  W.  SnUth  O'Brien, 
delivered  at  the  Music  H^,  on  the  15th 
of  March  last. 

Baldwin:  Let  me  call  your  attention 
to  one  or  two  passages  in  that  speech, 
1 
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Have  you  read  the  following  (referring  to 
the  passages  aboat  the  soldiers  and  the 
constabulary  P)  What  meaning  did  you, 
or  do  you,  atfcach  to  that  passage  P — £  con- 
sider that  it  holds  out  inducements  to  the 
soldiery  and  the  constabulary  force  to 
cause  them  to  fraternize  with  the  young 
Ireland  party. 

In  what  manner  P — By  getting  them  to 
join  them,  and  make  common  cause  with 
them. 

Baidwin  then  read  the  passage  about 
studying  the  best  means  of  taking  strong 
places  and  defending  weak  ones,  and 
asked  the  witness,  What  do  you  suppose  is 
meant  by  that  passage  P — I  would  con- 
sider it  an  instruction  to  young  men  to 
make  themselves  masters  of  the  best  way 
of  attacking  forts,  and  taking  possession 
of  them  by  force. 

For  what  purpose  P — For  their  own  pur- 
poses— for  the  purposes  of  the  young 
Ireland  party. 

Butt  (to  witness):  You  are,  sir,  I  be- 
lieve, a  constabulary  manP — Yes,   I  am. 

Well,  Mr.  Constabulary  man,  you  may  go 
down. 

The  fact  of  the  Music  Hall,  Abbey  Street, 
being  in  the  county  of  the  city  of  Dublin, 
having  been  admitted, 

Attomey-Qenefral :  My  lord,  we  close 
for  the  Crown. 


Sfiech  for  the  dsfekce. 
Butt,  Q.O.  (in  his  speech  for  the  defence) : 
At  the  bar  of  this  Court  stands  arraigned 
to-day  for  sedition  a  man  high  in  the 
estimation  of  all  who  know  him — a  man  of 
ancient  family  and  lineage — a  family  and 
lineage  so  ancient,  that  the  Yicerov  who 
prosecutes  him  is  proud  to  boast  relation- 
ship to  his  blood ;  not  a  man  who  has 
notning  to  lose,  but  a  man  of  fortune — a 
man  of  station — a  man  who  is  in  the  pos- 
session of  everything  that  can  make  life 
desirable,  and  who  embarked  and  risked 
all  this  to-day  in  what,  whether  it  be  right 
or  wrcmg,  he  believes  to  be  his  coimtry's 
cause.  And  this  I  already  knew  of  him  in 
public,  before  I  had  a  private  acquaintance 
with  him.  The  differences  that  distract 
this  countiy  prevented  me  ftom  knowing 
him  in  private ;  but  now  that  I  have  met 
and  conversed  with  him  as  between 
counsel  and  client,  I  know  his  inmost 
thoughts,  and  in  those  inmost  thoughts  I 
know  there  is  not  a  suggestion  that  is  not 
that  of  a  high-minded  and  an  honourable 
man ;  and  when  I  reflect  upon  what  t^e 
effect  of  a  verdict  of  guilty  would  be  to 
oonsign  that  man  to  a  gaol,  I  am,  I  con- 
fess, anxious  for  himself  for  you,  genUe- 
men,  and  for  the  country ;  for,  believe  me, 
eenUemen  of  the  jury,  all  is  not  right  in 
the  country  in  which  such  a  man  is  guilty, 
if  guilty  you  pronounce  him.     (Applause.) 


[Counsel  proceeded  to  argue  that  the 
defendant  was    not    guilty    of   sedition. 
He  had  exhorted  the  people  to  arm;  in 
doing  so,  he  did  nothing  unconstitutional. 
Every  man  living  in  a  free  country  had 
the    right    to    carry   arms.      When   the 
Revolution  of  1688  drove  James  II.  from 
the  Throne  for  an  attempt  on  the  liber- 
ties of   the    people,    a    aeclaration    pre- 
sented by  the  Prince  of  Orange,  when  he 
came    to    the    throne,  a'sserted,  as     the 
fundamental  right  of  every  British  sub- 
ject, the  right  to  bear  arms.]    You  will 
observe,  throughout  the  speech  that  Mr. 
O'Brien  contemplates   a   union    between 
all  classes  of  the  people— between  Protes- 
tants and  Catholics — ^before  one  act  was 
done.     He  only  speaks  of  a  contingency — 
one  that  may  never  arise.    Perhaps  it  may 
not.     But  if  the  whole  Irish  nation,  as  one 
man,  demands  a  restoration  of  the  ancient 
legislation — if    from    all    parts    of    the 
country — if  from  the  castle  to  the  cottas^e 
a  cry  for  Bepeal  went  forth— if  every  man  in 
Ireland  wished  for  the  constitution  of  *82 
— and  if  the  British  minister  was  mad 
enough  to  insist,  or  attempt  to  put  down 
that  unanimous  demand  by  force  of  arms, 
would  you    not    say    that    the  time  for 
opposing  that  tyrannical  force  had  arrived  P 
I  avow  as  devoted  loyalty  to  the  Queen  as 
any  man,  but  if  the  highest  honours  and 
emoluments  of  my  profession  were  offered 
me,  on  the  terms  that  I  should  say  the 
Irish  people  ought  to  lie  down  as  slaves, 
I  hope  and  believe  that  I  would  not  pro- 
nounce my  own  dishonour,  or  doom  the 
country  to  everlasting  degradation.    The 
speech  was  not  for  the  purpose  of  excitmg 
to  rebellion  or  insurrection,  but  to  assert 
this  broad  principle,  that  when  the  Irish 
people  should  be  unanimous  in  asking  for 
Bepeal,  if   the    British    Government  at- 
tempted to  put  down  their  liberties  by 
force,  the  people  should  be  in  a  pogitionto 
defend  themselves  and  assert  their  rights. 
IButt   then    quoted    passages    fh>m    the 
speeches  of  Saurin  and  Pltmhet,  to  prove 
that  the  act  of  union  is  a  nullity,  and  re- 
ferred to   the  declarations  made  by  the 
Volunteers  in  1782.1    I  ^^^  ^^w,  gentle- 
men,  given  you  language  used   equally 
strong  with  this  charged  against  my  client, 
and  it  was  not   prosecuted  as  sedition. 
And  what  use  do  Imake  of  itP    Why  this 
—that  you  are  to  look  to  the  circumstances 
of  the  country ;  you  are  to  judge  of  the  cir- 
cumstances under  which  the  language  was 
spoken,  and  say  whether  in  reuity  it  was 
tne  language  of  a  man  who  sought  to  im- 
peril his  country  in  the  horrors  of  civil 
war,  or  of  a  man  who  was  reader  even  with 
his  life  to  assert  his  country's  rights.  This 
is  the  question  yon  have  to  toy.    IBwtt 

Proceeded  to  comment  on  the  effects  of  the 
Fnion.I    Has  the  IJnion^  aa  administered 
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in  the  united  Fftrliament,  girea  seonrity 
in  life  and  propefrirr  in  this  country  P  Let 
the  mnrden  which  have  disgraced  jonr 
oonntrj  answer  it.  Let  the  special  com- 
missions idiieh  haye  brought  on  the 
people  the  terrible  retribution  of  the 
offended  law  answw.  Has  it  advanced  or 
destroyed  your  manufactures?  Walk 
through  the  liberties  of  your  cit^,  where 
ODoe  the  busy  hum  of  profitable  industry 
was  heard,  and  contemplate  the  condition 
of  its  unemployed  and  pauperised  inhabi- 
tants.  Qo  to  the  Linen  Hall,  once  the 
emporium  of  your  national  manufacture, 
ana  which  gave  employment  and  pknty 
to  the  people  of  Ulster,  and  see  in  it  now 
an  emolem  of  the  sts^  to  which  your 
country  is  reduced— one  half  of  it  a 
barrack,  and  the  other  half  a  poorbouse. 
Has  it  increased  the  prosperity  of  your 
landlords  P  Ask  the  shopkeepers  of  your 
city,  who  cannot  get  their  accounts  from 
the  bankrupt  gentry  of  L*eland.  Has  it 
elevated  your  agricultural  population  P 
Gkacious  Heavens !  did  you  read  the  odier 
day  that  in  a  court  of  justice  it  was  proved, 
that  in  this  Christisji  land,  a  mother — 
within  a  day's  journey  of  the  greatest 
Monarch  on  the  earth — a  woman,  with  a 
mother's  feeling  strong  in  her  throbbing 
heart,  kept  the  corpse  of  her  dead  infant, 
that  she  might  satisfy  upon  it  the  (payings 
of  her  rayenous  hunger  P 

[Having  referred  to  certain  articles  on 
Ireland,  which  had  appeared  in  Bnglish 
papers,]  Butt  concluded  thus :  —  Irish 
gentlemen,  you  with  white  skins  and 
Buropean  features,  but  savages  in  all 
else — find  a  verdict  in  language  that  will 
be  intelligible  to  the  English  Govern^ 
ment.  liow  why  do  I  mention  these 
things?  Why  do  I  repeat  these  insults 
whi<^  have  been  heaped  upou  our  country  ? 
It  is  to  show  you  that  if  strong  language 
has  been  used,  it  has  not  been  unprovoked 
— that  if  men  haye  spoken  d^erminedly 
in  defence  of  Irish  rights,  they  haye  been 
forced  to  do  so  by  we  marked  neglect 
eyinced  towards  this  country  by  the 
advocates  of  the  Union  in  England.  We 
were  told  when  the  Union  was  carried 
that  if  an  Irishman  went  over  to  England 
he  would  be  received  there  with  great 
cordiality,  all  the  distinction  of  race  being 
foi'gotten.  Is  it  so  P  Tou  know  that  it  is 
not.  There  are  a  great  many  ^mptoms  dr 
decay  about  the  country,  but  th^  is  one 
which  strikes  me  yery  forcibly  at  the 
present  moment.  I  am  almost  afraid  to 
say  it — but  there  is  the  gradual  sure 
deterioration  of  our  national  character.  I 
look  back  in  vain  to  see  the  men  of  whom 
we  wa«  proud  thirty  years  ago.  The 
intellect  of  the  oountiy  has  not  fallen  off, 
but  are  there  men  to  take  the  places  of 
those   illustrious   Irishmen?     Where   is 


Pkunhet,  Btulie,  8awnn,  and  where  are  the 
men  that  should  succeed  them  in  our 
estimation?  Since  the  period  of  the 
Union,  the  character  of  our  country  has 
deteriorated,  and  Irishmen  of  all  classes, 
high  and  low,  are  not  treated  by  the 
English  press  with  common  respect. 
Does  not  every  man  see  that  this  state  of 
things  cannot  go  on  P  And  what  is  this 
prosecution  for  r  I  will  tell  you  what  it 
18  for.  It  was  instituted  to  suppress  that 
growing  conviction  in  the  minds  of  the 
people.  Do  you  not  know  that  but  a  short 
time  ago  a  declaration  was  signed  by  some 
of  the  first  men  in  the  land,  alleging  that 
the  act  of  Union  had  failed,  and  GaUing 
on  the  Queen  to  hold  her  Parliament  in 
Dublin  eyery  three  years.  Does  not  that 
prove  that  some  change  is  required?  For 
my  part,  I  will  give  no  opinion  as  to 
whetoer  the  British  Parliament  meeting 
in  Ireland  occasionally  would  benefit  the 
country  or  not ;  but  I  am  sure  my  client 
would  be  satisfied  with  nothing  short  of  a 
domestic  legislature.  But,  gentlemen,  the 
effect  of  your  verdict  will  be,  if  you  ac- 
quit the  traverser,  to  tell  the  British 
Government  that  it  is  only  by  doing  some- 
thing to  remedy  the  evils  of  this  country 
they  can  oyer  hope  to  procure  peace  and 

?ro8perity  in  Ireland.  I  do  not  think 
am  doing  wrong  when  I  recall  it  to  your 
recollection  that  the  trayerser  charged 
with  the  indictment  pleaded  not  guilty, 
and,  in  legal  phrase,  *'Put  himself  upon 
his  country."  It  is  as  his  countrymen  you 
are  to  try  him,  and  not  as  aliens — even 
the  law  admits  that  you  are  to  be  actuated 
by  the  feeling  of  Irishmen,  and  as  Irish- 
men you  will  speak  by  your  yerdict 
There  was  an  Irish  jury  once  who 
had  the  patriotism  to  stand  up  for 
the  liberty  of  then*  country,  and  fought 
against  (that  which  you  shall  not  have  to 
encounter)  the  indignant  remonstrances  of 
the  judge.  When  the  immortal  Dean  of 
St  Patrick's  published  his  celebrated 
•*  Drapier's  Letter,"  a  prosecution  was 
instituted  against  him  by  the  Attorney' 
Oenerai  for  a  false,  seditious,  and  wicked 
libel ;  and  a  jury  of  the  country,  judging 
of  the  case  for  themselves,  delivered  a 
verdict  of  not  gpodlty.  Nine  times  did  the 
Ohuif  JmtHce  of  that  day  send  back  that 
juTy,  telling  them  they  were  bound  upon 
their  oaths  to  find  a  verdict  of  ^Ity ;  and 
nine  times  that  jury  returned  into  Court, 
and  persisted  in  discharging  their  sacred 
duty.  The  doctrines  that  Swift  then  pro- 
mulgated were  not  realized  in  his  life- 
time; but  fifty  years  afterwards  the 
Parliament  of  Ireland  sanctioned  the  same 
doctrines  for  which  Motyneum*  books 
were  burned  by  the  hands  of  the  common 
hangman.  The  Lord  Lieutenant  of  Ireland 
thajuLod  the  Parliament  for  their  wise  and 
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patriotic  proceeding,  which  was  afterwards 
ratified  by  the  solemn  decision  of  the 
English  Legislature.  I  trust  I  have 
brought  home  conviction  to  your  mind 
that  this  speech  is  not,  within  the  consti- 
tution of  England,  a  crime.  Judging, 
then,  of  the  whole  of  this  speech,  is  it  the 
speech  of  a  man  who  sought  to  imperil  his 
country  in  the  horrors  of  a  civil  war,  or  is 
it  the  speech  of  a  man  who  thought  the 
circumstances  of  the  country  required  bold 
and  daring  speaking— who  thought  he 
ought  to  assert  the  right  of  Ireland  to  re- 
sist oppression  by  force,  and  that  he  ought 
to  advise  the  people  of  this  countiy  to  be 
prepared  to  do  so  P  Gentlemen  of  the 
jury,  let  your  verdict  be  irrespective  of 
party,  irrespective  of  prejudice,  and 
irrespective  of  your  own  opinions  upon 
the  question  which  my  client  has  advo- 
cated. I  ask  you  to  decide  this  case  as 
you  ought  by  law  to  decide  it,  in  judging 
of  Mr.  Smith  O^Brien'e  intentions,  upon 
the  supposition  that  Repeal  is  desirable 
for  the  country,  and  that  the  taking  away 
of  our  native  Parliament  was  a  grievous 
wrong.  If  you  deal  with  the  question  in 
that  way,  how  can  you  find  a  verdict  of 
guilty  ?  If  you  find  a  verdict  of  guilty,  it 
must  be  upon  your  preconceived  political 
opinions.  But  again  I  say,  and  I  announce 
it  fearlessly,  that  you  must  decide  the 
case  as  if  Repeal  was  desirable  for  the 
countrv.  The  real  question  you  have  here 
to  try  IS  this — is  the  Q-ovemment  of  this 
country  to  be  carried  on  in  utter  scorn  and 
contempt  of  all  classes  in  the  community  P 
I  call  upon  you,  as  that  country  upon 
which  Mr.  O'Brien  has  put  himself, 
to  find  a  verdict  of  acquittal,  and,  in 
so  doing,  proclaim  that  the  time  for 
treating  Ireland  as  an  enslaved  nation  has 
gone  by ;  and  tell  the  British  minister 
that  he  is  the  worst  enemy  of  the  Queen, 
and  of  the  constitution  of  1688,  who  would 
advise  her  Majesty  to  rest  her  throne  in 
Ireland  on  any  security  other  than  the 
loyal  afEections  of  the  Irish  people. 


Rbplt. 

Serjt.  Warren t  in  reply,  argued  that 
the  topics  urged  by  the  traverser's  counsel 
were  irrelevant ;  and  that  the  only  ques- 
tion was  whether  the  words  were  sedi- 
tions. He  referred  to  1  Sa/wh,  P.O.  c.  6.  s.  8. 

Summing  ttp. 

Blackbueke,  L.G.J.y  in  summing  up, 
after  noticing  that  there  was  no  dispute 
about  the  words  the  defendant  had  used, 
proceeded : — I  need  not  define  to  you  what 
0edition(a)  is,  because  I  am  quite  prepared 

(a)  In  charging  the  Dublin  grand  jury  on 
April  15th,  1848,  Crampton,  J.,  defined  sedition 
as  follows:-  -The  term  sedition  is  a  comprehensiye 


to  say,  that  if  the  language  used  by 
Mr.  Smith  O'Brien  was  used  with  any 
one  of  the  intents  charged  by  this  infor- 
mation, it  was  highly  seditions;  and 
therefore  the  question  is,  whether  it  was 
uttered  with  all  or  any  of  these  intents.; 
for  I  tell  you  if  it  was— it  was  seditious 
language. 

The  first  offence  charged  by  this  infor- 
mation is,  that  by  the  use  of  this  language 
the  traverser,  Mr.  Smith  O'Brien^  intended 
'*to  raise  rebellion  and  sedition  within  that 
part  of  the  United  Kingdom  called  Ireland, 
and  to  draw  the  government  thereof  into  great 
scandal  and  ^grace,  and  also  wickedly, 
maliciously,  and  seditiously  contriving  and  in- 
tending to  cause  it  to  be  believed  that  the  sub- 
jects of  our  said  Lady  the  Queen  in  Ireland 
were  grievously  oppressed  by  and  under  the 
laws  in  force  in  Ireland,  and  by  and  under  the 
government  of  our  said  Lady  the  Queen  in 
Ireland,  and  to  incite  the  said  subjects  of  our 
said  Lady  the  Queen,  to  attempt  by  force  a«;l 
violence  and  with  arms,  to  make  alterations  iu 
the  government,  state,  and  constitution  of  that 


term,  and  seems  to  include  all  those  attempts  to 
disturb  the  public  peace  which  come  short  of  high 
treason,  bat  the  natural  tendency  of  which  is  to 
excite  insurrection  and  rebellion  against  the 
Crown  and  the  Government.  In  the  earlier 
periods  of  our  law  sedition  was  held  to  include 
high  treason ;  but  though  often  closely  allied 
to  that  highest  of  all  cnmes,  and  always  tend- 
ing towards  it,  sedition  at  present  is  classed 
only  as  a  misdemeanor,  and  punishable  only 
bv  fine  and  imprisonment.  It  is,  however,  a 
high  misdemeanor,  for  its  tendency  and  ob- 
jects are  to  stir  up  opposition  to  the  laws  and 
the  Government — to  bring  the  administration  of 
justice  and  the  sovereign  authority  into  con- 
tempt— to  excite  discontent  and  disaffection 
amongst  the  people — to  create  public  disturb- 
ance, tumult,  and  civil  war— in  a  word,  sedition 
is  disloyalty  in  action,  a  species  of  civil  mutiny 
or  rising  up  against  the  sovereign  power  of  the 
state.  There  can  be  no  indictment  for  sedition 
in  the  abstract,  no  more  than  there  can  be  for 
high  treason,  or  for  misdemeanor  generally ; 
the  seditious  spirit  must  be  evidenced  by  overt 
acts — by  doings,  by  writing,  or  by  words.  I 
need  not  here  speak  of  seditious  doings,  as  con- 
tradistinguished from  seditious  writings  or 
speaking,  because  it  is  probable  that  your  con- 
sideration will  be  confined  to  the  latter — viz., 
seditions  writings  and  speeches;  and  though 
these  appear  to  terminate  in  words,  they  are 
often  more  dangerous  than  the  musket  or  the 
sword.  An  armed  individual  can  do  but  indi- 
vidual iiijury,  but  a  seditious  speech,  and  above 
all,  a  seditious  press,  may  stir  op  thousands  and 
tens  of  thousands  to  combine  for  the  destructiou 
of  the  commonwealth.  In  such  writings  and 
speeches  liberty  is  always  the  pretence.  The 
weak  and  the  ignorant  are  deluded  to  believe 
that  they  are  the  slaves  oi  a  foreign  power,  and 
that  their  freedom  will  be  achieved  only  by 
tramplmg  on  the  law  and  subverting  the 
Government. 
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part  of  the  said  United  Kingdom  e«Il«d  Ireland ; 
and  to  indooe  di? en  of  Her  Majesty's  subjects, 
serving  in  Her  Majesty's  army,  and  in  Her 
Majesty's  oonstabulacy  force  in  Ireland,  to  aid 
and  assist  in  such  attempt'* 

And  it  is  again  charged  that  he  need 
this  langaage  for  the  parpose  of  encoar- 
aging  the  Qaeen's  sabjects  to  make  such 
attempts  as  aforesaid,  and  to  caase  it  to 
be  believed  that  Her  Majesty's  subjects, 
serrinff  in  Her  MajeeW's  army  and  the 
constabulary  force  in  Ireland,  would  not 
oppose  these  attempts.  Here  there  are 
a  variety  of  designs  and  intentions  im- 
puted to  tbe  defendant.  I  %M  jon 
before,  and  I  repeat  it,  that  if  any  one  of 
these  matters  is  made  out  to  your  satis- 
faction, then  the  crime  of  sedition  im- 
puted in  the  information  is  established. 

It  is  the  right  of  eyery  subject  to 
petition  the  legislature  for  the  repeal  of 
an  Act  of  Parliament ;  it  is  the  right  of 
every  man,  through  his  representative  in 
Parliament,  to  procure  a  repeal  of  it;  it 
is  the  right  of  eyery  man,  ftiUy,  fairly, 
and  freely,  liberally,  and  without  con- 
trol, to  discuss  the  merits  and  to  expose 
the  demerits  of  any  act  of  the  Gk>yem- 
ment,  or  of  any  act  of  the  legislature ; 
and  there  are  no  means  which  reasoning, 
persuasion,  personal  influence,  or  any 
other  conceivable  mode  of  acting  on  the 
individual  will  and  action,  which  can  be 
imagined,  which  are  not  lawfully  open  to> 
eyery  man  who  wishes  to  effect  a  cnange 
in  the  law  of  the  land.  These  are  all  pre- 
liminary in  their  nature  to  an  act  of  the 
legislature,  by  which  act  alone  they  can 
be  accomplished  and  constituted ;  and  if 
you  should  be  of  opinion,  in  the  con- 
sideration of  this  speech,  that  it  is  con- 
fined to  means  of  the  kind  I  have  men- 
tioned— ^that  it  contains  arguments, 
reasonings,  persuasions,  or  facts,  calcu- 
lated in  their  nature  to  work  upon  the 
minds  of  those  who  are  to  judge  of,  and 
make  laws  for,  the  country,  it  is  exempt 
from  the  charge  of  beinjo;  seditious— it  is 
an  act  which  eveij  subiect  of  the  realm 
has  a  right  to  do  m  order  to  aocomplish 
that  legal  parpose. 

But  while,  upon  the  one  hand,  I  have 
told  you  what  is  lawful,  and  how  it  is 
lawful  to  act,  I  must  oome  to  another 
consideration  which  it  is  material  for  you 
to  carry  with  you  in  coming  to  a  deter- 
mination upon  this  subject.  However 
lawful,  however  legitimate  a  repeal  of 
the  Act  of  Union  may  be  in  itself,  it  is 
not  to  be  accomplished  by  the  nse  of 
illegal  means;  it  is  not  to  be  accom- 
plished by  actual  force ;  it  is  not  to  be  ac- 
complished by  threats  of  force ;  it  \a  not  to 
be  acoomplished  by  the  threat  of  foreign 
inyasion,  foreign  troops,  foreign  money, 
or  foreign  assistenoe.    The  use  of  those 


means,  and  the  advice  to  have  recourse  to 
those  means,  are  utterly  illegal.  I  may 
say  of  them,  that  the  acts  are  treason- 
able, and  the  advice  seditious.  There- 
fore, in  the  consideration  of  this  com- 
position, you  will  have  to  bear  in  mind 
this  important  qnestion :  is  the  construc- 
tion of  these  words,  the  natural,  plain, 
and  obvious  meaniug  of  them — is  it  such 
as  to  fall  within  the  class  of  means 
which  I  haye  already  mentioned  as  being 
perfectly  legitimate,  or  does  it  fall  within 
the  latter  cutss ;  is  it  an  exhortation  and 
a  threat — an  exhortation  to  violence,  and 
a  threat  of  force,  or  threat  of  foreign 
assistance?  That  will  be  for  your  con- 
sideration; because  if  that  he  your 
deliberate  judgment,  upon  considering 
this  speech,  you  will  have  no  altemative 
but  to  pronounce  it  seditious,  and 
seditious  in  a  high  degree. 

But  there  is  a  third  view  of  this  subject 
which  must  not  be  omitted,  because  there 
are  passages  in  this  publication,  which,  if 
they  do  not  fall  withm  the  second  class  of 
illegal  means  I  have  described,  seem  to 
deserve  and  fall  under  another  considei*a- 
tion,  and  that  is,  whether  the  repeal  of 
the  Union  be  not  a  mere  pretext,  and 
whether,  looking  through  this  speech, 
thei'e  be  not  a  third  view,  of  which  it  is 
susceptible ;  whether  it  does  not  mean  a 
dismemberment  of  Ireland,  by  force  and 
by  foreign  aid  and  assistance,  from  the 
British  empire.  Gentlemen,  I  am  point- 
ing this  out  to  you,  not  as  the  actual 
construction  of  this  speech,  because  it 
will  be  for^ou  to  decide  what  that  is,  but 
I  am  pointing  it  out  to  you  as  possible  in 
certain  views,  whether  certain  passages 
of  this  speech  may  not  admit,  if  not  the 
intention  and  meaning  which  the  traverser 
attached  to  them,  at  least  the  meaning 
which  his  words  are  calculated  to  pro- 
duce. 

[The  learned  judge  proceeded  to  com- 
ment on  the  speech,  and  observed — ] 

The  meeting  of  the  15th  of  March  was 
a  remarkable  one — Mr.  O'Brien,  a  dis- 
tinguished member  of  the  Confederation 
being  present.  It  was  convened  for  the 
purpose  of  presenting  an  address  of  con- 
gratulation to  the  citizens  of  the  French 
republic.  It  certainly  was — I  will  not 
say  more  of  it,  a  very  precipitate  moye- 
ment — a  very  early  manifestation  of  a 
desire  to  conciliate  the  parties  in  France 
who  had  just  oyerthrown  the  established 
form  of  government  there.  I  would  here 
use  with  respect  to  it  the  words  of  one  of 
the  wisest  and  greatest  men  who  ever 
lived  (Burke),  upon  the  subject  of  the 
former  French  revolution. 

'*  I  woold  be  tolerably  sure,  before  I  ventured 
to  corgratulate  men  on  a  blessing,  that  they  had 
really  received  one.    Flattery  corrupts  both  the 
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receiver  and  the  giver,  and  adulation  is  not  of 
more  service  to  people  than  to  kings.  I  should,  i 
therefore,  suspend  my  congratulations  on  the  I 
new  liberty  of  the  French  until  I  was  informed  I 
how  it  had  been  combined  with  the  government,  i 
with  public  affairs,  with  the  discipline  and  I 
obedience  of  the  army,  with  the  collection  of  an  i 
effective  and  well-distributed  revenue,  with  j 
morality  and  religion,  with  solidity  and  pro-  t 
priety,  with  peace  and  order,  with  civil  and  j 
social  happiness."  i 

[Commenting  on  the  passage  in  the 
Youghal  address,  which  stated  that 

"  the  exercise  of  legislation  for  this  country  by 
the  Imperial  Parliament  is  an  usurpation  which 
it  is  the  sacred  duty  of  Irishmen  to  overthrow." 

the  learned  jud<<e  observed :]  Yon  will 
have  to  say  whether  that  means  to  over^ 
throw  it  in  the  mode  I  have  stated,  or  to 
overthrow  it  by  the  use  of  force,  by  the 
seduction  of  the  soldiery  and  the  constabu- 
lary, and  by  the  solicitation  of  foreign  aid 
and  assistance.  [On  the  passage  about  the 
property  of  the  landlords  being  carried  to 
the  national  treasury,  the  learned  judge 
observed:]  And,  indeed,  I  cannot  very 
well  understand  how,  the  Union  being 
repealed  and  the  two  countries  still  re- 
maining under  one  crown — I  cannot  un- 
derstand how  any  man  could  write  or  speak 
of  the  confiscation  of  the  property  oi  the 
landlords,  so  long  as  the  dominion  of  the 
Crown  extended  to  both  countries.  That, 
it  is,  among  other  passages,  which  obliges 
me  to  submit  to  you,  that,  however  a 
repeal  of  the  Union  may  be  professed  as 
the  object,  a  state  of  things  different  from 
a  repeal  of  the  Union  was  contemplated 
or  hinted  at — a  state  of  things  in  which 
the  English  Crown  would  cease  to  have 
dominion  over  Ireland — a  state  of  things 
in  which  property  would  be  confiscated 
as  the  penalty  of  supporting  the  connec- 
tion between  the  two  countries. 

[The  learned  judge  then  commented  on 
the  passages  about  the  soldiers  and  police. I 

I  have  gone  through  the  publication 
with  a  good  deal  of  minuteness ;  and  I 
have  suggested  to  yon  what  appears  to  my 
mind  the  obvious  meaning  of  these  various 
passages,  subject  to  your  better  judgment. 
They  are  nothing  but  the  details  of  means 
—of  hostile  means  and  denunciations  and 
threats  of  foreign  support  and  assistance, 
the  object  of  which  is  to  accomplish  the 
overthrow  of  the  Imperial  Legislature.  I 
am  bound  to  tell  you,  having  said  so 
much,  that  that,  in  my  opinion,  is  the 
plain  object  of  these  words.  I  have  before 
told  yon  that  my  opinion  is  not  to  regnlate 
or  control  yours ;  if  you  can  conscien- 
tiously come  to  a  different  conclusion, 
then  your  verdict  will  be  according  to 
your  views,  and  not  according  to  mine. 
You  cannot  be  too  frequently  warned  of 


this ;  that  although  I  tell  you  my  opinion, 
you  are  not  bound  to  adopt  it ;  and  if  you 
see  that  I  have,  in  any  of  these  particulars, 
formed  an  erroneous  opinion  of  the  mean- 
ing of  these  words,  and  you  can  suggest 
another,  different,  and  innocent  vie#  of 
these  words ;  if  you  are  able,  it  will  be 
your  plain  duty  to  do  so. 

Now,  I  have  not  heard  a  single  passage 
of  that  speech  referred  to,  which  either 
qualifies,  contradicts,  or  explains  it ;  and 
the  only  passage  which  has  been  dwelt 
upon  at  any  great  length  has  been  that 
part  which  appeared  to  be  relied  upon  by 
the  traverser's  counsel,  in  his  very  elo- 
quent address,  in  which  he  speaks  of  the 
intention  and  exhoriation  of  the  people  to 
arm,  and  of  their  being  armed,  as  a  means 
of  preventing  and  preserving  them  against 
the  aggressions  of  the  Government ;  that 
is,  the  speaker  takes  upon  himself  to 
assume  that  the  Government  intended  to 
use  Her  Majesty's  forces  in  putting  to 
death  her  unarmed  subjects,  i  must  say, 
with  respect  to  that  part,  that  it  is  not  only 
highly  improbable,  but  grossly  libellous 
in  itself  to  impute  any  such  intentions  to  the 
Government — the  intention  to  massacre 
the  Queen's  subjects  by  the  use  of  Her 
Majesty's  military  forces. 

The  jury  retired  at  half -past  six,  and 
were  locked  up  all  night. 

Tuesday,  May  16. 

At  the  sitting  of  the  Court  the  Attorney- 
General  said  that,  as  the  jury  had  been 
so  long  confined,  he  would  leave  it  to  the 
discretion  of  the  Court  whether  they 
should  be  discharged  or  not. 

The  jury  having  been  sent  for,  the  fore- 
man stated  that  they  did  not  agree,  and 
that  there  was  no  possibility  of  their 
doing  so.    The  jury  were  discharged. 


THE  QUEEN  again$t  MEAGHER. 

The  trial  of  Thomas  Meapher  on  an 
information  charging  him  with  uttering 
seditious  words  in  a  subeecpent  speech  at 
the  same  meeting  of  the  Irish  Confedera- 
tion on  March  15th  was  then  proceeded 
with.  The  words  charged  were  as  follows  : 

**  Should  the  demand  be  conceded,  let  the 
deputies  approach  the  throne,  and  in  firm  and 
respectful  terms  call  upon  the  Qneen  to  exercito 
the  royal  prerogative,  and  summon  her  Irish 
Parliament  to  sit  and  adyise  her  in  the  city  of 
Dublin.  If  the  call  be  obeyed— if  the  sceptre 
touch  the  biw,  and  she  who  is  not  dead  but 
sleepeth,  should  start  at  its  touch  into  a  fresh 
and  Inminoos  existence — then,  indeed,  may  we 
bless  the  ooti8tit«tion  we  have  been  taught  to 
curse,  and  Insli  loyalty,  ceatiog  to  be  a  mere 
ceremonious   afleetfttiou,    beoooM  iirith    as:  a 
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Blackburkb,  L.O.J. :  Is  there  any  chance 
(rf  your  agreeing  P 

Foreman:  Not  the  least,  my  lord; 
there  is  one  juror  who  has  expressed  his 
determination  to  remain  in  the  jnry  room 
for  a  fortnight  before  he  will  agree  with 
the  other  jurors. 

A  Juror:  My  lord,  there  are  two  who 
cannot  agree. 

Blaokbubnb,  L.C.J. :  I  do  not  want  any 
more  explanations ;  yon  must  retire. 

At  the  sitting  of  the  Court  on  the 
following  morning  the  juiy  were  again 
sent  for. 

Begieirar :  Gentlemen,  have  you  agreed 
upon  your  verdict  P 

Foreman :  We  have  not. 

Blackburkb,  L.C.J. :  Then  I  discharge 
you. 

A  Juror:  We  are  eleven  to  one,  my 
lord,  and  that  one  is  a  Boman  Catholic. (a) 


sincere  devotion  to  the  just  mler  of  an  inde- 
pendent state.  If  the  claim  be  rejected — if  the 
throne  stand  as  a  barrier  between  the  Iridh 
people  and  their  supreme  right — then  loyalty 
will  be  a  crime,  and  obedience  to  the  executive 
will  be  treason  to  the  country.  I  say  it  calmly, 
seriously,  aad  deliberately — it  will  then  be  our 
duty  to  fl^ht,  and  to  fi^ht  de^rately.    .    .    . 

If  nothmsc  comes  of  this — if  the  constitution 
opens  no  path  to  freedom — ^if  the  Union  is  to  be 
maintained  in  spite  of  the  will  of  the  Irish 
people — ^if  the  government  of  Ireland  insist  on 
being  a  goyemment  of  dragoons  and  bomba- 
diers,  of  detectives  and  light  infantry — then  up 
with  the  barricades  and  invoke  the  God  of 
battles !  Should  we  succeed,  oh !  think  of  the 
joy,  the  ecstaey,  the  glory  of  this  old  Irish 
nation,  which  in  that  hour  will  gn^w  yoang  and 
strong  again.  Should  we  fail,  the  country  will 
not  be  worse  than  it  is  now." 


The  Attomey'Qenerdl  opened  the  case, 
the  witness  Hodgee  proved  the  words,  Buti 
addressed  the  jury  for  the  defence,  Warren 
replied,  and  Blackbxtbne,  L.C.J.,  summed 
up. 

The  juiy  retired  at  a  quarter  to  four 
o'clock.  At  five  minutes  past  five  they 
were  sent  for. 

Blackburnb,  L.C.J. :  Have  you  agreed 
upon  yonr  verdict  P 

Foreman :  No,  my  lord,  nor  is  there  any 
ohaooe  of  our  agi*eeing.  We  are  all 
unanimous  that  he  made  the  speech,  but 
there  are  two  ^ntlemen  who  say  they 
will  not  agree  with  the  others. 

At  nine  o'clock  the  jury  were  again 
sent  for,  aad  Uie  foreman  stated  thattney 
were  not  agreed. 


0*Br%en  and  Meagher,  having  taken  part 
in  the  outbreak  at  Ballingary,  co.  Tip- 
perary,  on  Julv  29  and  the  following  days, 
were  tried  and  oonvioted  of  high  treason 
at  the  Clonmel  Special  Commission, 
Soptember-October,  1848.(6) 

Materuls  made  use  op. — The  above  re- 
ports are  taken  from  the  United  Irishman, 
and  from  the  official  report  of  the  sum- 
mings  up,  printed  for  private  circulation. 

(a)  The  United  Triikman  states  that  there 
was  another  dissentient  juror,  a  Protestant. 

(6)  See  report  of  the  trial  of  William  Smith 
O'Brien  for  lugh  treason  at  the  Cl<mmel  Special 
Commission,  September  and  October,  1848,  by 
John  George  Hodges,  Dublin,  1840. 
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THE  QUEEN  against  JOHN  MITCHEL. 

Trial  of  John  Mitchel  for  Felony  at  the  Commission  Court,  Green 
Street,  Dublin,  before  Lefrof,  B.,  and  Moore,  J.,  Mat  22—27 
1848.     (Reported  in  3  Cox  U.C.  1.) 

In  May  1848,  John  Mitchel,  registered  proprietor  of  the  United  Iri$hman  "Sewt^p&per,  was  in- 
d'loied  under  11  &  12  Vict.  c.  12.  (the  Treason  Felony  Act)  for  feloniously  compassing  to  deprive 
and  depose  the  Queen  from  the  style,  honour,  and  royal  name  of  the  Imperial  Crown  of  the  United 
Kingdom,  and  for  feloniout^ly  compassing  to  levy  war  against  the  Queen  in  Ireland,  in  order  by 
force  and  constraint  to  compel  her  to  cnange  her  measures  and  counsels,  and  with  expressing, 
uttering,  and  declaring  such  compassings  in  certain  publications  in  the  United  Irishman  of 
May  6  and  May  13,  1848.     Verdict  :   Guilty. 

Held  by  Lefroy,  B.,  and  Moore,  J. — 

1.  Indictment  under  11  &  12  Vict.  c.  12. — Joinder  of  two  felonies — Compassing  to  levy  war. 

On  an  indictment  containing  counts  for  feloniously  compassing  to  depose  the  Queen,  and 
also  counts  for  feloniously  compassing  to  levy  war  against  the  Queen,  to  force  her 
to  change  her  measures  and  counsels,  the  Court  will  not  put  the  Crown  to  its  election,  the 
two  charges  not  being  repugnant  or  likely  to  embarrass  the  prisoner  in  his  defence. 

On  an  indictment  for  feloniously  compassmg  to  levy  war  against  the  Queen,  to  force  her  to 
change  her  measures  and  counsels,  it  is  not  necessary  to  aver  in  the  indictment,  or  prove 
in  evidence,  the  particular  measures  or  counsels  to  hie  changed. 

2.  Evidence, 

Where  the  publication  in  a  newspaper  of  a  report  of  a  speech  purporting  to  have  been 
made  by  a  prisoner  is  charged  against  him  as  an  overt  act  of  compassing  to  depose, 
&c.,  but  the  speaking  itself  is  not  so  charged,  evidence  that  the  prisoner  in  fact  made 
a  speech  at  the  time  and  place  named  is  only  admissible  to  identify  him  with  the 
speaker  named  in  the  report. 
8.  Challenge  to  the  Array — Evidence — Religion  of  Jurors. (^a) 

The  mere  fact  of  a  disproportion  existing  between  the  number  of  Roman  Catholics  on  the 
panel  returned  by  the  sheriff  and  on  the  jurors'  book  of  the  year  is  not  sufficient  eviditfiee 
of  unindifferency  in  the  sheriff. 

Evidence  of  the  number  of  Roman  Catholics  on  the  panel  admitted. 

4.  Practice — Treason  Felony — Copy  of  Indictment, 

On  an  indictment  for  treason  felony,  the  prisoner  has  no  right  to  a  copy  of  the  indictment, 
the  jury  panel,  or  the  jury  panels  returned  at  the  three  previous  sessions  of  the  Court 

5.  Postponement  of  trial.    See  below  p.  627. — Demurrer,  right  to  plead  over.   See  below,  p.  628. 

(rt)  See  Reg.  v.  O'Doherty,  below,  831. 


This  was  the  first  prosecution  under  Vict.  c.  12.,  which  received  the  royal 
the  Treason  Felony  Act,  1848,(a)  11  &  12    assent  on  April  22,  1848.     On  May  20  in 

(a)  The  short  title  under  the  Short  Titles  a  bailable  misdemeanor,  a  prosecution  for  sedi- 
Act,  1892.  The  full  tit  e  is  "An  Act  to  pro-  tion  afforded  no  security  against  a  dangerous 
vide  for  the  better  security  of  the  Crown  and  repetition  of  the  offence  while  the  offender  was 
Government   of  the    United    Kingdom."     The    on  bail  awaiting  trial. 

chief  objects  of  the  measure  were  to  assimilate  The  relation  of  the  Treason  Felony  Act,  1848, 
the  law  of  treason  in  England  and  Ireland,  and  to  the  earlier  statutes  and  its  leading  provisions 
to  provide  a  more  suitable  method  of  dealing  may  be  briefly  stated  as  follows  : — ^The  Treason 
with  certain  offences,  which  in  England  were  ;  Act,  1351,  declared  that  it  should  be  adjudged 
treason  under  the  Treason  Acts,  1795, 86  Geo.  3.  i  treason  "  when  a  man  doth  compass  or  imi^ne 
c.  7.,  and  1817,  57  Geo.  8.  c.  6.,  but  which  it  |  the  death  of  our  lord  the  King  .  .  .  .  or  if  a 
was  found  inexpedient  to  prosecute  as  such,  \  man  do  levy  war  against  the  King  in  his  realm ; '' 
owing  to  the  inconvenient  nature  of  the  pro-  |  and  "  thereof  be  proveably  attainted  of  open 
cedure  on  trials  for  treason,  and  the  severity  j  deed  by  people  of  their  condition."  By  judicial 
of  the  punishment.  These  offences  were  now  ■  construction,  attempts  to  depose  or  to  restrain  the 
made  felonies  punishable  with  transportation  ,  person  of  the  King,  and  conspiring  to  levy  war 
or  imprisonment.  As  regards  Ireland,  it !  against  him,  were  held  to  be  overt  acts  of  compass- 
had  been  doubted  whether  the  provisions  of  ing  the  King's  death.  (Fost.  C.L.195).  Thetem- 
the  Treason  Acts,  1795  and   1817,  extended  to    porary  Treason  Act,  17y5, 86  Geo.  8.  c.  7., made 


that  country,  and  such  offences  could  only  be 
dealt  with  there  as  constructive  treasons  under 
the  Treason  Act,  1851,  25  Edw.  3.  st.  5.  c.  2. 
(see  below),  or  as  sedition.  In  introducing 
the  bill,  Sur  George  Grey  stated  that  the  law 
of  sedition  was  vague,  and  that  sedition  being 


perpetual  by  the  Treason  Act,  1817,  57  Geo.  8. 
c.  6.,  gave  statutory  force  to  some  of  these 
constructive  treasons  by  providing  "if  any 
person  or  persons  .  .  .  sludl  within  the  realm 
or  without,  compass,  imagine,  invent,  devise,  or 
intend  death  or  destruction,  or  any  bodily  harm 
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the  same  jear,  the  grand  jury  of  the 
ooonty  of  the  oitj  of  Dublin  returned  a 


tendinff  to  death  or  destraction,  maim  or 
woundine,  imprisonment  or  restraint  of  the 
t>er8on  of  the  same  oar  sovereign  lord  the  King, 
his  heirs  and  sncoessors,  or  to  deprive  or  depose 
him  or  them  from  the  style,  honoar,  or  kingly 
name  of  the  Imperial  Grown  of  this  Realm,  or 
of  anjr  other  of  His  Majesty's  dominions  or 
jonntries ;  or  to  levy  war  against  His  Majesty, 
his  heirs  and  successors  within  this  realm,  in 
order  hy  force  or  constraint  to  compel  him  or 
them  to  change  his  or  their  measures  or  coun- 
sels, or  in  order  to  put  any  force  or  constraint 
upon,  or  to  intimidate  or  overawe  both  Houses 
or  either  House  of  Parliament,  or  to  move  or 
stir  any  foreigner  or  stranger  with  force  to 
invade  this  r^Um,  or  any  other  his  Majesty's 
dominions  .  .  .  and  such  compassings,  ima- 
ginations, inventions,  devices,  or  intentions,  or 
any  of  them,  shall  express,  utter,  and  declare  by 
publishing  any  printing  or  writing,  or  by  any 
overt  act  or  deed  .  .  .  every  such  person  and 
persons  so  as  beforesaid  offending  shall  be 
deemed,  declared,  and  adjudged  to  ^  a  traitor 
and  traitors,  and  shall  suffer  pains  of  death,  and 
also  lose  and  forfeit  as  in  cases  of  high  treason." 
The  wording  of  the  above  provisions  closely 
follows  ISSlii.  0.  1.,  and  13  Cha.  2.  c.  1. 

The  Treason  Felony  Act,  1848,  11  &;  la  Vict, 
c.  12. — after  reciting  the  above  provisions, 
and  that  doubts  existed  whether  they  ex- 
tended to  Ireland,  and  that  it  was  expedient 
"to  repeal  all  such  provisions  as  did  not  re- 
late to  ofibnces  against  the  person  of  the 
!H>vereign,  and  to  enact  other  provisions  in- 
stead thereof  applicable  to  all  parts  of  the 
United  Kingdom,  and  to  extend  to  Ireland 
snch  of  the  above  provisions  as  were  tiot  thereby 
repealed  "-«  provides  s.  1,  that  all  the  above  pro- 
visions, save  those  relating  to  offences  against 
the  person  of  the  sovereign,  should  be  repealed  i 
and,  8.  2,  that  the  provisions  relating  to  of- 
fences against  the  person  of  the  sovereign 
should  apply  to  Ireland;  and,  s.  8,  **if  any 
person  whatsoever  after  the  passing  of  this  Act 
shall,  within  the  realm  or  without,  compass, 
imagine,  invent,  devise,  or  intend  to  deprive  or 
depose  our  most  gracious  lady  the  Queen,  her 
heirs  or  successors,  from  the  style,  honour,  or 
royal  name  of  the  Imperial  Crown  of  the 
United  Kingdom,  or  to  levy  war  against  Her 
Majestjr,  her  heirs  and  successors,  within  any 
part  of  the  United  Kingdom,  in  order  by  force 
or  constraint  to  compel  her  or  them  to  change 
hex  or  their  measures  and  counsels,  or  in  order 
to  put  any  force  or  constraint  upon,  or  to  in- 
timidate or  overawe  both  Houses  or  either  House 
of  Parliament,  or  to  move  or  stir  any  forei^er 
or  stranger  with  force  to  invade  the  United 
Kingdom,  or  any  other  Her  Mi^esty's  dominions, 
and  such  compassings,  imaginations,  inventions, 
devices,  or  intentions,  or  any  of  them,  shall 
express,  utter,  and  declare  by  publishing  any 
printing  or  writing  [or  by  open  and  advised 
speaking],  or  by  any  overt  act  or  deed,  every 
person  so  offendisf  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  slwll  be  liable  at 
the  diaoretion  of  the  Court  to  be  transported 


true  biU  against /o^  Mitehel,{a)  proprietor 
of  the  United  Irishman t  for  Treason  Felony 
under  the  above  statute. 

Indiotmbht. 

County  of  the  City  of  Dublin,  1  First   C&uni. — 
to  wit.  J  The  jurors  for 

our  Lady  the  Queen  upon  their  oath  present, 
that  John  Mitchel,  late  of  Ontario  Terrace,  in 
the  county  of  Dublin,  gentleman,  after  the  pass- 
ing of  an  Act  of  Parliament  made  and  passed  in 
the  eleventh  year  of  the  reign  of  our  Sovereign 
Lady  Queen  Victoria,  entitled  '*  An  Act  for  the 
better  Security  of  the  Crown  and  Government  of 
the  United  Kingdom,*'  to  wit,  on  the  sixth  day 
of  May,  in  the  eleventh  year  of  the  reig^  of  our 
said  Sovereign  Lady  Queen  Victoria,  with  force 
and  arms,  at  the  parish  of  Saint  Thomas,  in  the 
county  of  the  city  of  Dublin,  within  the  United 
Kingdom, feloniously  did  compass,  imagine,  in- 
vent, devise,  and  intend  to  deprive  and  depose 
our  said  Lady  the  Queen  from  the  style,  honour, 
and  royal  name  of  the  Imperial  Crown  of  the 
United  Kingdom,  and  the  said  felonious  com- 
passing, imagination,  invention,  device,  and 
intention,  he  the  said  John  Mitchel  then  and 
there  feloniously  did  express,  utter,  and  declare 
by  then  and  there  feloniously  publishing  a  cer- 
tain printing  in  a  certain  public  newspaper  called 
the  United  Irishman,  of  which  said  public 
newspaper  he,  the  said  John  Mitchel,  then  and 
there  was  the  proprietor,  which  said  printing  is 
as  follows,  that  U  to  say  : — 

Report  of  the  Limerick  Speech. 
'*  Mr.  Mitchel  (meaning  the  said  John  Mitchel) 
having  been  loudly  called,  then  rose  amidst  a 
hurricane  of  applause,  and  said — ^Mr  Chairman 
and  citizens  of  Limerick,  my  first  duty  is  to 
thank  you,  which  I  do  cordially  and  sincerely, 
for  the  generous  reception  you  have  this  night 
given  to  those  who  have  been  selected  for  pro- 
secution by  the  British  Gk>vernment — a  reception 

beyond  the  seas  for  the  term  of  his  natural  life, 
or  for  any  term  not  less  than  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years  with  or  without  hard  labour  as  the  Court 
shall  direct.'* 

Section  4  provides  that  no  person  shall  be 
prosecuted  for  felony  for  such  compassings,  &c., 
in  so  far  as  they  are  expressed,  &c.,  by  open  and 
advised  speaking  only,  unless  within  two  years 
after  the  passing  of  the  Act. 

Section  6  provides  that  nothmg  in  the  Act 
"shall  lessen  the  force  of,  or  in  any  manner 
affect  anything  enacted  **  by  the  Treason  Act, 
1351  ;  and  s.  7,  that  indictments  under  the 
Act  shall  be  valid,  though  the  facts  amount  to 
treason,  but  that  no  person  tried  for  such  felony 
shall  be  afterwards  prosecuted  for  treason  on 
the  same  facts. 

See  Stephen's  Hist.  Cr.  L.  vol.  2,  p.  267,  &c., 
and  charge  of  Alderson,  B.,  at  Liverpool,  below, 
p.  1,127. 

(a)  See  the  earlier  proceedings  against 
Mitchel  above,  page  545 ;  as  to  this  prosecu- 
tion see  Mitehere  "  History  of  Ireland,"  voL  2, 
page  487,  and  Sir  Charles  Gavan  Duffy's  *'Four 
Years  of  Irish  History." 
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which,  notwithstanding  what  has  occurred  out- 
side that  door,  must  be  called  a  trinmphaut 
one — (hear,  hear).  I  have  seen  nothing  in  all 
this  mob  \-iolence  to  make  me  despond  for  a 
moment.  The  people  are  the  true  source  of 
legitimate  power;  that  bowling  multitude  out- 
side are  a  thousand  times  preferable  to  the 
howling  legislators  of  England  who  yelled  against 
Smith  O'Brien — (cheers).  I  am  no  drawing- 
room  democrat,  who  can  discourse  of  the  powers 
and  virtues  of  the  people  only  while  they  are 
smilinff  and  cheering  around  me.  Mob-law 
itself,  in  Ireland,  is  far  better  than  Government 
law— that  well-ordered  and  civilised  system  that 
slays  its  millions  of  human  beings  within  the  year. 
I  tell  you  that  rather  than  endure  one  other  year 
of  British  dominion,  I  would  take  a  provisional 
government  selected  out  of  the  men  that  are 
bellowing  there  in  the  street — (loud  cheers). 
Sir,  I  fear  that  I  am  unfortunately  the  cause  of 
your  meeting  this  night  being  disturbed — (no, 
no).  I  think,  however,  the  matter  arises  out  of 
a  misapprehension.  There  is  a  great  difference 
surely  between  bearing  testimony  to  one's  ap- 
proval of  a  man's  general  conduct,  and  identi- 
fying oneself  with  all  his  acts — (hear).  It  is 
one  thing  to  offer  encouragement  and  support 
to  a  person  singled  out  by  government  (which 
is  the  enemy  of  us  all)  as  the  especial  object  of 
its  vengeance ;  and  it  is  quite  another  thing  to 
adopt  tot  your  own  every  particular  sentiment, 
saying,  and  doing,  of  the  individual  in  question. 
This  difference  I  feel  bound  to  note  and  ac- 
knowledge to-night ;  and  I  do  so  with  alacrity 
and  with  gratitude.  You  need  not  fear,  my 
friends,  that  I  will  misinterpret  the  compliment 
that  has  been  paid  me,  in  inviting  me  to  your 
city  on  this  occasion.  You  need  not  fear  that  1 
have  accepted  your  invitation  in  order  that  I 
might  thrust  any  particular  opinions  of  my  own 
down  your  throats  (hear,  hear),  or  in  order  to 
induce  a  belief  that  there  is  between  me  and 
your  distinguished  guests — Smith  O'Brien  and 
Thomas  Meagher — a  more  thorough  identifica- 
tion than  there  is  or  needs  to  be.  We  don't 
want  this  thorough  identification — (hear).  Some 
of  the  things  I  have  done  and  written  these 
gentlemen  have  both  condemned,  as  believing 
either  that  they  were  wrong  in  themselves,  or 
that  the  time  had  not  come  for  them.  And  I 
cannot  be  even  with  my  friends  in  this  matter — 
I  am  not  able  to  repudiate  any  of  their  public 
acts.  Can  I  repudiate,  for  instance,  the  last 
speech  of  Mr.  O'Brien  in  the  British  Parliament 
— one  of  the  noblest,  clearest  statements  of  Ire- 
land's case — the  very  haughtiest,  grandest  defi- 
ance flung  in  the  face  of  Ireland's  enemies  that 
ever  yet  fell  from  the  lips  of  man  ? — (loud 
cheers).  Or  can  I  condemn  the  alternative  put 
by  Mr.  Meagher,  who  says,  when  the  labt  con- 
stitutional appeal  shall  be  made,  and  shall  fail — 
"  Then  up  with  the  barricades,  and  invoke  the 
God  of  Battles"?— (great  cheering).  Can  I 
repudiate  this  —  who  hold  that  constitutioDal 
appeals  are  long  since  closed  against  us,  and 
that  we  have  even  now  no  resource,  except — 
when  we  haTe  the  means  and  the  plnek  to  do  it — 
the  barricades  and  the  God  of  Battles  ?— (hear, 
hear,  and  kmd  cheers).  No  ;  all  the  seditions 
and  treasons  of  these  gentleaieD  I  adopt  and 


accept,  and  I  ask  for  more — (hear»  hear). 
Whatever  has  been  done  or  said  by  the  most 
disaffected  person  in  all  Ireland  against  the 
existence  of  the  party  which  calls  itself  the 
Grovemment — nothing  can  go  too  fiir  for  me. 
Whatever  public  treasons  there  are  in  this  land, 
I  have  stomach  for  them  all — (loud  cheering). 
But,  sir,  have  we  not  had  in  Ireland  somewhat 
too  much  of  this  adopting  and  avowing,  or  also 
repudiating  and  disavowing  what  has  been  said 
or  done  by  others?  Might  we  not,  perhaps, 
act  with  advantage  less  as  parties,  and  more  as 
mere  men,  each  of  us  on  his  own  individual 
responsibility  ?  —  (hear,  hear).  For  myself, 
though  an  active  member  of  the  Irish  Confedera- 
tion, I  declare  that  I  do  not  belong  to  the  Young 
Ireland  party,  or  to  any  party.  I  have  found 
myself  unsuited  to  party  ties  and  tranmiels  to- 
gether ;  I  have  been  found  not  to  draw  quietly 
either  in  single  or  double  harness — (hear,  hear, 
and  laughter).  I  very  soon  quarrelled  with  the 
old  Repeal  Association;  and  as  for  the  Ck>n- 
f  ederation,  it  has  once  or  twice  nearly  quarrelled 
with  me.  Not  many  weeks  ago  the  council  of  the 
Confederation,  headed  by  Smith  O'Brien  and 
Mr.  Meagher,  thought  it  necessary  to  disavow 
my  proceedings.  Very  well ;  what  harm  oame 
of  it?  I  merely  retorted  in  the  most  good- 
humoured  way  in  the  world,  by  setting  them  at 
defiance ;  and  things  wont  on  afterwards  more 
smoothly  than  ever— (cheers  and  laughter).  In 
short,  I  have  long  felt  that  I  belong  to  a  party 
of  one  member — a  party  whose  basis  of  action  is 
to  think  and  act  for  itself — whose  one  funda 
mental  role  is  to  speak  its  mind — (cheers).  Its 
secretary,  committee,  librarian,  and  treasurer 
are  all  one  in  the  same  person  ;  and  in  its  pro* 
ceedings,  I  assure  you,  there  reigns  the  most 
unbroken  unanimity  —  (continu^  laughter). 
Seriously,  sir,  I  know  no  other  way  of  ensur- 
ing both  honest  unanimity,  and  independent  co- 
operation, than  this  very  way  of  mine;  and  with 
these  views  and  sentiments,  you  may  be  sure, 
I  am  not  likely  to  misconoeive  the  motive  of 
your  kindness  in  asking  me  to  join  your  party 
to-night.  I  am  here,  I  believe,  as  your  guest 
on  one  account  alone.  You  will  say  whether 
I  state  it  truly.  I  am  here  not  as  a  Jacobin 
(which  I  am  not),  nor  as  a  Communist  (which 
I  am  not),  nor  even  as  a  Republican  (which 
I  am) — (loud  cheers) ;  but  simply  and  merely 
because  I  am  a  bitter  and  irreconcilable  enemy 
to  the  British  €k>Temment— <hear,  hear).  Will 
you  forgive  me  for  speaking  so  much  about  my- 
self, on  this  the  first  time  I  have  had  the  honour 
to  address  an  audience  in  the  south  of  Ireland 
— (hear,  hear).  I  assure  yon  it  is  not  my  habit ; 
nor  would  I  do  so  to-night,  bot  that  I  fonnd 
myself,  on  my  arrival  in  Limerick  to-day,  in  a 
rather  singuku*  position.  I  fonnd  some  twenty 
or  thirty  poor  feUows  who  had  risen  very  early 
in  the  morning  for  no  other  purpose  bat  to  boot 
me  as  I  came  into  the  town.  I  have  no  ill-will, 
I  assure  yoo,  against  those  who  hooted,  nor 
even  against  those  who  set  them  on  to  hoot — 
(hear).  I  believe  it  all  arose  oat  of  some  ex- 
pressions in  my  paper,  the  United  Iruhmtm 
->^load  cheers  ler  the  United  /risAmoii), 
which  were  constroed  as  disrespectfal  to  the 
memocy  of  one  whom— whatever  I  mi^  think 
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of  him  —  most  Calholici  rerere  as  their 
Smancipator.  I  think  the  passu^  did  not 
reallj  convey  the  ^ross  and  degrading  impata- 
tion  on  O'Connell's  memory  that  has  been 
spelled  out  of  it ;  but  at  any  rate  I  mast  ac- 
knowledge that  the  feeling  on  the  part  of 
these  people  against  me  is  not  an  unnatural 
one,  and  that  it  is  merely  an  exaggerated  and 
perverted  example  of  a  sentiment  creditable  in 
itself— <hear).  But,  sir,  while  I  admit  this,  I 
most  also  insist  on  my  right  to  hold  and  to 
express,  on  all  pablie  questions  and  on  the 
characters  of  public  men,  the  opinions  which  I 
have  honestly  formed — (chews).  I  established 
that  paper  in  order  to  assert  and  vindicate 
this  right,  as  well  as  all  other  rights  of  Irish- 
men,  and  especially  the  rights  of  labouring 
people  like  my  friends  who  hooted  me  this 
momiag.  Ajid  1  must  inform  them  that  I 
walae  the  hootings  of  a  mob  just  as  little  as 
the  indictment  of  an  Attorney  General — (hear, 
bear,  and  cheers).  And  farther,  that  I  had 
rather  never  be  invited  to  a  public  assembly, 
Dor  appear  in  a  public  plaoe,  nor  sit  at  good 
cnen's  feasts, — I  had  rather  be  overwhelmed  by 
Rtate  prosecutions,  and  by  the  execration  of  my 
oonntrymen,  all  at  once,  than  yield  or  waive  the 
privilege  of  sajring  what  I  think  fbr  a  single 
Boui^-HCh^tr,  hear,  and  great  cheering).  Enough 
DOW  about  these  pereonal  matters.  As  to  the 
position  of  oar  great  cause,  I  think  it  is  full  of 
peril  as  well  as  full  of  hope.  In  proportion  as 
the  Irish  nation  has  been  gathering  up  strength 
and  spirit  to  rid  its  soil  of  their  enemies,  those 
enemies  have  also  been  collecting  their  strength 
and  hardening  their  hearts  to  hold  our  country 
in  our  despite*  It  is  fortunate,  I  think,  that 
those  who  have  taken  a  forward  part  in  rousing 
our  people  to  these  hopes  and  efforts  are  the 
first  to  bear  the  brunt  of  the  danger.  It  is 
better  that  they  should  be  called  to  encounter  it 
in  the  courts  of  justice  first,  than  that  it  should 
fall  on  a  people  not  yet  prepared  in  the  field. 
Bat  while  we  meet  the  enemy  in  the  Queen's 
Bench,  we  have  a  right  to  call  upon  you  to 
sustain  us  by  a  firm  and  universal  avowal  of 
your  opinioo.  On  the  constituents  of  Smith 
O'Brien  especially  devolves  this  duty.  While 
the  British  Parliament  calls  his  exertions 
** treason"  and  "felony,'*  it  is  for  his  consti- 
tnents  to  declare  that  in  all  this  treason  and 
felony  he  is  doing  his  duty  by  them — (cheers). 
And  more  than  this ;  it  is  your  duty  farther  to 
prepare  systematically  to  sustain  him,  if  it 
come  to  that,  in  arms^loud  and  enthusiastic 
cheering).  May  I  presume  to  addre^  the 
women  of  limeriek  —  (hear,  hear,  and  loud 
oheera).  It  is  the  first  time  I  have  ever  been 
in  the  presenee  of  the  daughters  of  those 
heroines  who  bdd  the  breach  against  King 
William ;  and  they  will  understand  me  when  I 
say,  that  no  Irishwoman  ought  so  much  as  to 
speak  to  a  man  who  has  not  provided  himself 
with  arms — (loud  cheering),  ^o  ladv  is  too 
delicate  for  the  culinary  operation  of  casting 
bnlkts — (langhter).  No  hand  is  too  white  to 
make  ap  oar^idges  (cheers)  ;  and  I  hope,  if  it 
be  needfhl  to  come  to  the  last  resort,  that  the 
dtixens  of  Limerick,  male  and  female,  will  not 
dfagraee  tlieir  paternal  and  matsraal  ancestore 


— (hear,  hear,  and  cheers).  Before  sitting  down 
now,  I  wish  to  contradict  one  calumny.  It  has 
been  said  of  me — Lord  Clarendon  has  had  it 
posted  up  over  Dublin — that  I  have  been  in- 
citing the  people  to  plunder  and  massacre  ;  that 
my  object  is  to  raise  a  hasty  and  immature  in- 
surrection ;  that  I  want  to  plunder  bouses,  to 
rob  banks,  to  break  into  shops  and  stores.  Need 
I  refute  this  outrageous  calumny? — (cries  of 
**  no,  no,*'  and  cheers).  Who  ever  heard  me, 
stimulate  my  countrymen  to  civil  war  against 
their  own  flesh  and  blood?  My  friends,  we 
have  no  enemies  here  save  the  British  Govern- 
ment and  their  abettors.  A  war  of  assassina- 
tion and  plunder  against  our  countrjrmen  would 
be  a  wound  to  our  own  vitals — (hear  and  cheers). 
I  shall  say  no  more  of  this  ;  but  again  heartily 
thanking  you  for  your  kindness,  1  conclude  by 
urging  you  once  more  to  stand  by  and  sustain 
Smith  O'Brien  against  his  enemies  and  yours — 
to  sustain  him,  not  for  his  sake,  but  for  your 
own. 

If  yet  you  are  not  lost  to  common  sense. 
Assist  your  patriot  in  your  own  defence. 
The  foolish  cant— ^  went  too  far — despise. 
And  know  that  to  be  brave  is  to  be  wise. 

Mr.  Mitchel  (meaning  the  said  John  Mitchel) 
sat  down  amidst  protracted  cheering. 

And  the  said  felonious  compassing,  imagina- 
tion, invention,  device,  and  intention,  he  the 
said  John  Mitchel  afterwards,  to  wit^  on  the 
thirteenth  day  of  May,  in  the  eleventh  year  of 
the  reign  of  our  said  Lady  the  Queen,  to  wit,  at 
the  parish  aforesaid,  in  the  countv  of  the  city  of 
Dublin  aforesaid,  did  further  feloniously  ex- 
press, utter,  and  declare,  by  then  and  there 
feloniously  publishing  a  certain  other  printing 
in  one  other  number  of  the  said  public  news- 
paper called  the  United  Irishman,  which  is  as 
follows ;  that  is  to  say  :  — 

*<The  Times"  on  Rebbllioms. 
'*  The  Times  appears  to  have  been  labouring 
under  the  impression  that  Mr.  Mitchel  (mean- 
ing the  said  John  Mitchel)  had  given  himself 
out  for  a  *'  hero,"  and  the  leader  of  a  rebellion, 
and  further,  that  the  three  prosecuted  confede- 
rates went  to  Limerick  to  fight  a  pitched  battle, 
instead  of  to  attend  a  peacefbl  evening  party. 
Now  the  fact  is,  the  editor  of  the  United  JriA" 
man  (meaning  the  said  John  Mitchel)  is  no  hero 
at  all,  and  never  said  he  was.  He  (meaning 
the  said  John  Mitchel)  has  only  endeavoured  to 
persuade  his  countrymen  that  they  will  never 
gain  their  liberties,  except  by  fighting  fbr  them  ; 
and  that  the  only  arguments  the  English 
Government  will  understand  are  the  points  of 
pikes — that's  all.  And  he  (meaning  the  said 
John  Mitchel)  continues  to  preach  this  saving 
doctrine,  and  will  continue  so  to  do  until  a 
considerable  number  of  his  cotmtrjrmen  agree 
with  him  (meaning  the  said  John  Mitchel), 
and  then  he  hopes  to  aid  in  enforcing  the 
argpiments  practically — that's  all.  As  to  the 
<* sneaking  away"  of  Mr.  Mitchel  and  Mr. 
Meagher,  or  either  of  them,  "  under  the  pro- 
tection of  police,"  or  any  protection,  it  is 
merely  an  untruth,  and  the  writer  in  Th9  Times 
who  wrote  it,  and  the  editors  of  Sanmdere  and 
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The  Mail  who.  we  find,  have  copied  it,  knew  it  \ 
to  be  an  uutruth." 

And,  in  another  part  of  the  said  last-mentioned 
number    of   the  said  public    paper  called   the  I 
United  Irishman,  a  certain  other  printing,  which  | 
iH  M  follows  ;  that  is  to  say  :  —  I 

Letter  to  the  Protestant  Farmers,  Labourers, 
and  Artizans  of  the  North  of  Ireland. — 
No.  II.  , 

My  Friends, — Since  I  wrote  my  first  letter  to  , 
you,  many  kind  and  flattering  addresses,  have  | 
been  made  to  you  by  exceedingly  genteel  and 
very  rich  noblemen  and  gcDtlemen.  Those  of 
you,  especially,  who  arc  Orangemen,  seem  to 
have  somehow  got  into  high  favour  with  this 
genteel  class,  which  must  make  you  feel  rather 
strange,  I  think  : — ^you  have  not  been  used  to 
much  recognition  and  eucuuragement  of  late 
years  from  British  Viceroys,  or  the  noble  and 
right  worshipful  Grand  Alasters.  Thej  rather 
avoided  you ;  seemed,  indeed,  as  many  thought, 
somewhat  ashamed  of  you  and  your  old  anni- 
versarie8.  Once  upon  a  time  no  Irish  nobleman 
or  British  minister  dared  make  light  of  the 
colours  of  Aughrim  and  the  Boyne.  But  can 
you  divine  any  cause  for  the  sudden  change  of 
light  ?  Do  you  understand  why  the  whig.  Lord 
Clarendon,  calls  you  so  many  names  of  endear- 
ment, and  the  Earl  of  Enniskillen  tenderly  en- 
treats you  as  a  father  his  only  child?  Can 
these  men  want  anything  from  you  ? 

Let  us  see  what  the  drift  of  their  addresses 
generally  is.  Lord  Clarendon,  the  English 
governor,  congratulates  you  on  your  "  loyalty," 
and  your  '*  attachment  to  the  Constitution," 
and  seems  to  calculate,  though  I  know  not  why, 
upon  a  continuance  of  those  exalted  sentiments 
in  the  North.  Lord  Enniskillen,  the  Irish 
nobleman,  for  his  part,  cautions  you  earnestly 
against  Popery  and  Papists,  and  points  out  how 
completely  you  would  be  overborne  and  swamped 
by  Catholic  majorities  in  all  public  affairs. 

My  Lord  Ennittkillen  does  not  say  a  word  to 
you  about,  what  is,  after  all,  the  main  concern, 
the  tenure  of  your  farms,  not  one  word.  It  is 
about  your  Protestant  interest  he  is  uneasy.  He 
is  apprehensive,  not  lest  you  should  be  evicted 
by  landlords,  and  sent  1o  the  poor-house,  but  lest 
purgatory  and  seven  sacraments  should  he  thrust 
down  your  throats.  This  is  simply  a  Protestant 
pious  fraud  of  his  Lordship's,  merely  a  right 
worshipful  humbug.  Lord  Enniskillen,  and 
every  other  commonlj  informed  man,  knows 
that  there  is  now  no  Protestant  interest  at  all ; 
that  there  is  absolutely  nothing  left  for  Pro- 
testant and  Catholic  to  quarrel  for:  even  the 
Church  establishment  is  not  a  Catholic  and  Pro- 
testant question,  inasmuch  as  all  dissenters,  aii<f 
ail  plebeian  churchmen,  are  as  much  concerned 
to  put  an  end  to  that  nuisance  as  Catholics  are. 
Lord  Enniskillen  knows,  too  (or,  if  he  do  not, 
be  is  the  very  stupidest  Grand  Master  in  Ulster), 
that  an  ascendancy  of  one  sect  over  another  is 
from  henceforth  impossible,  the  fierce  religious 
zeal  that  animated  our  fathers  on  both  sides  is 
utterly  dead  and  gone ; — I  do  not  know  whether 
this  is  for  our  advantage  or  not ;  but,  at  any 
rate,  it  is  gone:  nobody  in  all  Europe  would  now 
ao  mncb  aa  understaiild  it,  and  if  any  man  talks 


to  you  now  of  religious  sects,  when  the  matter  in 
hand  relates  to  civil  and  political  rights,  to  ad- 
ministration of  government,  and  distribution  of 
property,— depend  on  it,  though  he  wear  a 
coronet  on  his  head,  he  means  to  cheat  you.  In 
fact,  religious  hatred  has  been  kept  alive  in  Ire- 
land longiT  than  anywhere  else  in  Christendom, 
just  for  the  simple  reason  that  Irish  landlords 
and  British  stateunen  fimnd  their  own  account 
in  it:  and  so  soon  at  Irish  landlordism  and 
Britbh  dominion  are  finally  rooted  out  of  the 
country,  it  will  be  heard  of  no  longer  in  Ireland, 
any  more  than  it  is  in  France  or  Belgium  now. 

If  you  have  still  any  doabt  whether  Lord 
Enniskillen  meant  to  cheat  you,  I  only  ask  you 
to  remember,  first,  that  he  has  written  you  a 
long  and  paternal  letter,  upon  the  state  of  the 
country,  and  has  not  once  alluded  to  your  tenant- 
right  ;  and  second,  that  he  beloogs  to  that  class 
of  persons  from  whom  alone  can  come  any 
danger  to  your  tenant-right, — which  is  your  life 
and  property. 

As  for  Lord  Clarendon  and  his  friendly  ad- 
dresses, exhorting  to  '*  loyalty  "  and  attachment 
to  institutions  of  the  country,  I  need  hardly  tell 
you  that  he  is  a  cheat.  What  institutions  of 
the  country  are  there  to  be  attached  to  ?  That  all 
who  pay  taxes  should  have  a  voice  in  the  outlay 
of  those  taxes  is  uot  one  of  our  institutions, — 
that  those  who  create  the  whole  wealth  of  the 
State  by  their  labour  should  get  leave  to  live, 
like  Christians,  on  the  fruits  of  that  labour,— 
this  is  not  among  the  institutions  of  the  coantiry. 
Tenant-right  is  not  an  institution  of  the  country. 
No;  out-(ioor  relief  is  our  main  institution  at 
present — our  Magna  Charta — our  Bill  of 
Kight;!.  A  high-paid  Church  and  a  low-fed 
people,  are  institutions  ;  stipendiary  clergymen, 
packed  juries,  a  monstrous  army  and  navy, 
which  we  pay,  not  to  defend,  but  to  coerce  us, — 
these  are  institutions  of  the  countiy,  Indian 
meal,  too,  strange  to  say,  though  it  grows  four 
thousand  miles  off,  has  come  to  be  an  institution 
of  this  country.  Are  these  the  "  venerable 
institutions  "  you  are  expected  to  shoulder  your 
muskets  to  defend  ? 

But,  then,  "Protestants  have  always  been 
loyal  men."  Have  they?  And  what  do  they 
mean  by  '*  loyalty  *'?  I  have  never  found  that, 
in  the  north  of  Ireland,  this  word  had  any  mean- 
ing at  all,  except  that  we,  Protestants,  hated 
the  PapiFts,  and  despised  the  French;  this,  I 
think  if  you  will  examine  it,  is  the  true  theory 
of  "  loyalty  "  in  Ulster.  l;can  hardly  fancy  any 
of  my  countrymen  so  brutally  stapid  as  to  really 
prefer  high  taxes  to  low  taxes, — to  be  really 
proud  of  the  honour  of  supporting  **the  Prince 
Albbbt  "  and  his  lady,  and  their  children,  and 
all  the  endless  list  of  cousins  and  ancles  that 
they  have,  in  magnificent  idleness,  at  the  sole 
expense  of  half -starved  labouring  people.  I 
should  like  to  meet  the  northern  nrmer,  or 
labouring  man,  who  would  tell  me,  in  so  many 
words,  that  he  prtfers  dear  government  to  cheap 
government ;  that  he  likes  the  House  of  Bruns- 
wick blotter  tlian  his  own  house ;  that  he  would 
rather  have  the  affairs  of  the  country  managed 
b^  foreign  noblemen  and  gentiemen  than  by 
lumself  and  his  neighboors ;  that  he  is  contont 
to  P*7t  equip,  and  arm  an  enormous  army,  and 
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give  the  eoDumind  of  it  to  those  foreign  noble- 
men, and  to  be  disarmed  himself,  or  liable  to 
be  disarmed,  as  you  are,  my  friends,  at  any 
moment.  I  should  like  to  see  the  face  of  the 
Ulsterman,  who  would  saj  plainly'  that  he 
deems  himself  unfit  to  have  a  voic«?  in  the 
management  of  his  own  afFai*-8,  the  outlay  of  his 
own  taxes,  or  the  government  of  his  own 
oountry.  If  any  of  you  will  admit  this,  I  own 
he  is  a  loyal  man,  and  attached  to  our  venerable 
institotions ;  and  I  wish  him  joy  of  his  loyalty, 
and  a  good  appetite  for  his  yellow  meal. 

Now,  Lord  Clarendon  and  Lord  Ennitkillen 
want  }  on  to  say  all  this.  The  Irish  noble  and 
the  British  statesman  want  the  very  same  thing : 
they  are  both  in  a  tale.  The  Grand  Master  knows 
that,  if  yon  stick  by  your  loyalty  and  uphold 
British  connexion,  yon  secure  to  him  his  coronet, 
his  influence,  and  his  rental; — discharged  of 
tenant-right,  and  all  plebeian  claims.  And 
Lord  Clarendon  knows,  on  his  side,  that  if  you 
uphold  landlordism  and  abandon  tenant-right, 
and  bend  all  yonr  energies  to  resisting  the 
**  encroachments  of  Popery,"  you  thereby  per- 
petuate British  dominion  in  Ireland,  and  keep 
the  *'  Empire  "  going  yet  a  little  while.  Irish 
landlordism  has  made  a  covenant  with  British 
gOTemment,  in  these  terms, — **  keep  down  for 
me  my  tenantry,  my  peasantry,  my  *  masses,' 
in  due  submission,  with  yonr  troops  and  laws ; 
and  I  will  garrison  the  island  for  you,  and  hold 
it  as  your  liege* man  and  vassal,  for  ever." 

Do  you  not  know,  in  your  very  hearts,  that 
tills  is  true?  And  still  you  are  "loyal"  and 
attached  to  the  institutions  of  the  cotmtry  ! 

I  tell  you  frankly,  that  I,  for  one,  am  not 
•*  loyal."  I  am  not  wedded  to  the  Queen  of 
England,  nor  imalterably  attached  to  the  House 
of  Brunswick.  In  fact,  I  love  my  own  bam 
better  than  I  love  that  house.  The  time  is  long 
pa»t  when  Jehovah  anointed  Kings.  The  thing 
has  long  since  grown  a  monstrous  imposture, 
and  has  been  already,  in  some  civilised  coun- 
tries, detected  as  such,  and  drummed  out  ac- 
oordinffly.  A  modem  king,  my  friends,  is  no 
more  like  an  ancient  anointed  Shepherd  of  the 
people  than  an  Archbishop's  apron  is  like  the 
Urtm  and  Thummim.  There  is  no  divine  right 
now  but  in  the  Sovereign  people. 

And  for  the  "  Institutions  of  the  Country," 
I  loathe  and  despise  them;  we  are  sickening 
and  dying  of  these  institutions  fast ;  they  are 
consuming  us  like  a  plague,  degrading  us  to 
paupers  in  mind,  body,  and  estate — yes,  making 
our  very  souls  beggarly  and  cowardly.  They 
are  a  failure  and  a  fraud,  these  institutions ; — 
fh>m  the  topmost  crown  jewel  to  the  meanest 
detective's  note  book  there  is  no  soundness  in 
them,  God  and  man  are  weary  of  them.  Their 
last  hour  is  at  hand ;  and  I  tbank  God  that  I 
live  in  the  days  when  I  shall  witness  the  utter 
downfall,  and  trample  upon  the  grave,  of  the 
most  portentous,  the  grandest,  meanest,  falsest, 
and  craellest  tyraimy  that  ever  deformed  this 
world. 

These,  you  think,  are  strong  words;  but 
they  are  not  one  whit  stronger  than  the  fueling 
that  prompts  them — that  fflows  this  moment 
deep  in  the  souls  of  movmg  and  awakening 
millionf  of  our  fellow-countrymen  of  Irehind,*- 
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ay,  and  in  yottr  souls,  too,  Protestants  of  Ulster, 
if  you  wovSd  acknowledge  it  to  yourselves.  1 
smile  at  the  formal  resolution  about  *'  loyalty  to 
Queen  Victoria,"  so  eageily  passed  and  hurried 
over  as  a  dubious  kind  of  form  at  tenant-right 
meetings  and  "  Protestant  Kepeal "  meetings. 
I  laughed  ontright  here,  on  Tuesday  nighc  last, 
at  the  suspicious  warmth  with  which  Dublin 
merchants,  as  if  half  afraid  of  theini*elve>«,  pro^ 
tested  so  anxiously  that  they  would  yield  in 
loyalty  to  none.  They,  Democrats  by  nature 
and  position,  meeting  there  without  a  noble- 
man to  coontenance  them ;  with  the  Queen's 
representative  scowling  black  upon  them  from 
his  castle,  are — ^thcy  declare  it  with  most  nervous 
solemnity — loyal  men.  Indeed,  it  was  easy  to 
see  that  a  vague  feeling  was  upon  them  of  the 
real  meaning  and  tendency  of  all  these  meetmgs, 
— of  what  all  this  must  end  in,  and  to  whiat 
haven  they  and  you,  and  we,  are  all,  in  a  happy 
hour,  inevitably  drifting  together. 

My  friends,  the  people's  sovereignty :  the 
land,  and  sea,  and  air  of  Ireland,  for  the  people 
of  Iieland  ;  this  is  the  ^pel  that  the  Heavens 
and  the  earth  are  preadung,  and  that  all  hearts 
are  secretly  burning  to  embrace.  GIto  up  for 
ever  that  old  interpretation  you  put  upon  the 
word  "  Repeal." 

Bbpral  is  no  priest-moTement ;  it  is  no  see- 
tarian  movement ;  it  is  no  money  swindle,  nor 
<'  eighty-two  "  delusion,  nor  puffery,  nor  O'Con- 
nellism,  nor  Mullaghmast  **  green  cap "  stage 
play,  nor  loud-sounding  inanity  of  any  sort,  got 
up  for  any  num's  profit  or  praise.  It  it  the 
mighty  passionate  struggle  of  a  nation  hastening 
to  he  boro  into  new  naUonal  life ;  in  the  which 
unspeakable  throes  all  the  parts,  and  powers,  and 
elements  of  our  Irish  existence,— our  Confedera* 
tions,  our  Protestant  Kepeal  Associations,  our 
Tenant-right  Societies,  our  Clubs,  Cliques,  and 
Committees,  amidst  confusions  enough  and  the 
saddest  jostling  and  jimibling — are  all  inevitably 
tendinflf,  however  tmconsciously,  to  one  and  the 
same  illustrious  goal, — not  a  local  Le^Uture, 
— not  a  return  to  *'  our  ancient  constitution,"  not 
a  golden  link,  or  a  patchwork  Parliament  or  a 
College  green  chapel-of-ease  to  St.  Stephen's — 
bat  an  IBISH  BEPUBLIC,  one  and  indivisible. 
And  how  are  we  to  meet  that  day  ?  In  arms, 
my  countrymen,  in  arms.  Thus,  and  not  other- 
wise, have  ever  nations  of  men  sprung  to  libertr 
and  power.  But  why  do  I  reason  thus  with 
you, — with  you,  the  Irish  of  Ulster,  who  never 
have  denied  the  noble  creed  and  Sacraments  of 
manhood?  You  have  not  been  schooled  for 
forty  years  in  Uie  fatal  cant  of  moral  force — you 
have  not  been  utterly  debauched  and  emas- 
culated by  the  dap-trap  platitudes  of  public 
meetings,  and  the  empty  glare  of  "  imposing 
demonstrations ;  "  you  have  not  yet  learned  the 
litany  of  slaves,  and  the  whine  of  beaten  hounds, 
and  the  way  to  die  a  coward's  death.  No ;  let 
once  the  great  idea  of  your  country's  destiny 
seize  on  you,  my  kinsmen,  and  the  way  will  be 
plain  before  you  as  a  pike-staff  twelve  feet 
long. 

Yet  there  is  one  lesson  you  must  learn — 
fraternal  respect  for  your  countiymen  of  the 
south,  and  that  sympathy  with  them,  and  faith 
in  them,  without  which  there  can  be  no  vital 
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nationality  in  Ireland.  You  little  know  the  his- 
tory and  sore  trials  and  huoiiliations  of  this 
ancient  Irish  race ;  ground  and  trampled  first 
for  long  ages  into  the  very  earth,  and  then 
taught — expressly  taught — in  solemn  harangue, 
and  even  in  sermons,  that  it  was  their  duty  to  die, 
and  see  their  children  die  before  their  faces, 
rather  than  resist  their  tyrants  as  men  ought. 
You  can  hardly  believe  that  creatures  with  the 
gait  and  aspect  of  men  could  have  been  brought 
to  this.  And  you  cannot  wonder  that  they 
should  have  been  slow,  slow  in  struggling  up- 
ward out  of  such  darkness  and  desolation.  But 
I  tell  you  the  light  has  at  length  come  to  them : 
the  flowery  spring  of  this  year  is  the  dawning  of 
their  day ;  and  before  the  corn  fields  of  Ireland 
are  white  for  the  reaper,  our  eyes  shall  see  the 
sun  flashing  gloriously,  if  the  Heavens  be  kind 
to  us,  on  a  hundred  thousand  pikes.  I  will 
speak  plainly.  There  is  now  growing  on  the 
soil  of  Ireland  a  wealth  of  grain,  and  roots,  and 
cattle,  far  more  than  enough  to  sustain  in  life 
and  in  comfort  all  the  inhabitants  of  the  island. 
That  loealth  must  not  leave  us  another  year, — 
not  until  every  grain  of  it  is  fought  for  in  every 
stage,  from  the  tying  of  the  sheaf  to  the  loading 
of  the  ship.  And  the  effort  necessary  to  that 
simple  act  of  self  preservation  will  at  one  and 
the  same  blow  prostrate  British  dominion  and 
landlordism  together.  'Tis  but  the  one  act  of 
volition — if  we  resolve  but  to  live^  we  make  our 
country  a  free  and  Sovereign  state. 

Will  you  not  gird  up  your  loins  for  this  great 
national  struggle,  and  stand  with  your  country- 
men for  life  and  land  ?  Will  you,  the  sons  of 
a  warlike  race,  the  inheritors  of  conquering 
memories, — with  the  arms  of  freemen  in  ail  your 
homes,  and  relics  of  the  gallant  republicans  of 
ninety-eight  for  ever  before  your  eyes— will  you 
stand  folding  your  hands  in  helpless  "loyalty ; " 
— and  while  every  nation  in  Christendom  is 
seizing  on  its  birth-right  with  armed  hands,  will 
you  take  patiently  with  your  rations  of  yellow 
meal,  and  your  inevitable  portion  of  eternal 
contempt?  If  this  be  your  determination, 
Protestants  of  Ulster,  then  make  haste,  sign 
addresses  of  loyalty  and  confiilence  in  Lord 
Clarendon,  and  protest,  with  that  other  Lord, 
your  unalterable  attachment  to  "  our  venerable 
institutions."  Johw  Mitchel. 

Against  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

The  Second  Oownt  was  the  same  as  the 
first,  bat  assigned  only  one  overt  act,  the 
report  of  the  Limerick  speech. 

The  Third  Count  was  the  same  as  the 
first,  but  assic^ned  only  one  overt  act,  the 
letter  to  the  Protestant  Farmers,  &c. 

The  Fourth  Gotmt,  in  which  the  publi- 
cations were  laid  as  overt  acts,  charged 
that  the  prisoner 

feloniously  did  compass,  imagine,  invent,  de- 
vise, and  intend  to  deprive  and  depose  our 
said  Lady  the  Queen  from  the  style,  honour, 
and  royal  name  of  the  Imperial  (>own  of  the 
United  Kingdom,  and  the  said  felonioas  com- 
passing, imagination,  invention,  device,  and  in- 


tention did  then  and  there  felonioosly  express, 
utter,  and  declare,  by  divers  overt  acta  and 
deeds  hereinafter  mentioned,  that  is  to  say 
(Is/  overt  act)f  in  order  to  fulfil,  perfect,  and 
bring  to  efiect  his  most  evil  and  wicked  felony 
and  felonious  compassing,  imagination,  invention, 
device,  and  intention  aforesaid,  he,  the  said  John 
Mitchel,  on  the  said  sixth  day  of  May,  in  the 
eleventh  year  of  the  reign  aforesaid,  at  the  said 
parish  of  Saint  Thomas,  in  the  coun^  of  the 
city  aforesaid,  feloniously  did  publish  a  certain 
printing  in  a  certain  public  newspaper  called 
the  United  Irishman,  of  which  said  public 
newspaper  he,  the  said  John  Mitchel,  then  and 
there  was  the  proprietor,  which  is  as  follows, 
that  is  to  say  [setting  out  the  prisoner's  speech 
at  Limerick,  and  the  innuendoes,  as  in  the  first 
count],  and  further  to  fulfil,  &c.  {2nd  overt act^^ 
[setting  out  the  article  entitled  **  The  Timet 
on  Rebellions ''  with  the  inuendoes,  as  in  the 
first  count] .  And  further  to  fulfil,  &c.  (Srd  overt 
act  [setting  out  the  letter  to  the  Protestant 
Farmers,  Labourers,  and  Artizans  of  the  North 
of  Ireland,  No.  II.,  with  innuendoes,  as  in  the 
first  count] . 

The  Fifth  Count  charged  that  the 
prisoner 

feloniously  did  compass,  imagine,  invent,  devise, 
and  intend  to  levy  war  against  our  said  Lady 
the  Queen  within  that  part  of  the  United  King- 
dom called  Ireland,  in  order  by  force  and  con- 
straint to  compel  her  to  change  her  measures 
and  counsels,  and  the  said  felomous  compassing, 
&c.,  as  in  the  First  Count. 

The  Sixth  Count  was  the  same  as  the 
fifth,  but  assigned  only  one  overt  act,  the 
report  of  the  Limerick  speech. 

The  Seventh  Count  was  the  same  as  the 
sixth,  bub  assigned  as  overt  acts  the  article 
**  The  Times  on  Rebellions,**  and  the 
letter  to  the  Protestant  Farmers. 

The  Eighth  Count  charged  a  compass- 
ing to  levy  war  as  before,  with  overt  acts 
laid  as  in  the  Fourth  Count. 

The  Ninth  Count  charged  a  compassing 
to  deprive  and  depose  the  Queen  as  be- 
fore, and  set  out  the  following  overt 
acts : 

and  the  said  felonious  compassing,  imagination, 
invention,  device,  and  intention  did  then  and 
there  feloniously  express,  utter,  and  declare,  by 
divers  overt  acts  and  deeds  hereinafter  men- 
tioned, that  is  to  say,  in  order  to  fulfil,  perfect 
and  bring  to  effect  his  most  evil  and  wicked 
felony  and  felonious  compassing,  imagination, 
invention,  device,  and  intention  aforesaid,  he 
the  said  John  Mitchel,  on  the  said  sixth  day  of 
May,  in  the  eleventh  year  of  the  reign  aforesaid, 
and  on  divers  other  days  and  times,  both  as 
well  before  as  after,  at  the  said  parish  of  Saint 
Thomas,  in  the  eoun^  of  the  city  foresaid, 
felonionsly  did  publish  divers  printings  in  divers 
numbers  of  a  certain  public  newspaper  called 
the  United  Irishman,  of  which  be,  the  said 
John  Mitchel,  was  then  and  there  the  proprietor 
and  publisher,  containing,  amongst  other  things, 
incitements,  encooragements,  advices,  and  per- 
suasions, to  move,  inance,  and  persuade  the  snb- 
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j«ct6  oi  oar  aid  Lady  the  Qaeen,  in  that  part 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  Ireland,  to  fulfil  and  bring  to 
effect,  and  to  aid  and  assist  in  fulfilling  and 
brining  to  effect  the  aforesaid  felonious  corn- 
passings,  imaginations,  inventions,  devices,  and 
intentions ;  and  also  oontaininff  therein  infor- 
mation, instructions,  and  directions  to  the  said 
subjects  of  our  said  Lady  the  Queen,  how  and 
when  the  said  felonious  compassings,  imagina- 
tions, inventions,  devices,  and  intentions  should 
and  might  be  carried  into  effect,  against  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

The  Tenth  Count  charged  a  compabsing 
to  levy  war  as  before,  and  set  out  the  same 
overt  acts  as  the  Ninth  Count. 

Counsel  for  the  Crown:  The  Attorney 
General  iMona7han),{a)  the  Solicitor  Oeneral 
(HatchdViM  WhiteMe,  Q.O.,(c)  BMwin, 
Q.C.,  Smmy  and  Flunket, 

Counsel  for  the  prisoner:  Solme8,{di  Sir 
C,  O'Loghlen,  Figot,  and  John  0'Hagan,(e) 

The  prisoner  having  been  called  on  to 
plead, — 

Sir  (7.  0*Loghlen,  in  moving  for  a  copy 
of  the  indictment,  tiie  jury  panel,  and  tne 
jury  panels  retamed  at  the  three  former 
sessions  of  the  court,  read  an  affidavit  of 
0' Flaherty,  the  prisoner's  attorney,  stating 
that  he  had  applied  for  a  copy  of  the  com- 
mon jury  panels  and  been  refused,  and 
that  such  copies  were  necessary  for  the 
defence. 

HdU  and  other  text  books  state  that  at 
common  law  in  England  parties  were  not 
entitled  to  copies  of  the  inmctment ;  but  up 
to  the  time  of  Charlea  II.  it  was  tiie  practice 
in  England  to  give  them  in  felonies  and 
treason.  Thus,  in  Bothe*8  case,(/)  felony, 
the  prisoner  was  allowed  a  copy  of  the 
indictment,  though  the  Attorney  Oeneral 
opposed  the  application.  Jxl  the  political 
trials  in  the  reign  of  OharUs  II.,  which, 
as  Sir  Miehad  Foster  remarks  (p.  231), 
were  carried  on  ''too  often  in  the  spirit 
of  i>arty,"  copies  of  indictments  were  re- 
fused, and  in  the  lOth  of  Charles  II.  a  re- 
solution  was  passed  by  ^re  of  the  judges 
assembled  at  the  Old  Bailey,{^)  prohibit- 
ing copies  of  indictments  for  felony  to 
be  given  without  special  order  to  be 
made  upon  motion  in  open  court.  That 
resolution  has  given  rise  to  the  prac- 
tice in    England.(^)     This  practice  has 

(a)  Afterwards  Chief  Justice  of  C.P. 

(6)  Aft<arward8  Attorney  General. 

(c)  Afterwards  Lord  Chief  Justice  of  Ireland. 

(<0  See  below,  p.  682. 

(e)  Afterwards  an  additional  Judge  of  the 
Supreme  Court  of  Judicature  in  Ireland,  and 
Judge  of  the  Irish  Land  Commission. 

(/)  Moore,  666. 

(S)  Kel.8. 

(A)  Anon.,  1  Lew.  C.C,  205,  n. 


been  followed  in  Ireland,  but  it  would 
appear  to  be  contrary  to  the  common  law 
of  Ireland,  as  appears  from  the  records  of 
the  Irish  House  of  Commons. (a)  The 
practice,  though  uniform,  cannot  be  con- 
sidered Rs  settled,  as  it  has  never  been 
brought  under  the  consideration  of  any 
court.  In  the  year  1640,  questions  were 
prepared  by  the  Irish  House  of  Commons, 
and  sent  to  the  House  of  Lords  with  a 
request  that  they  would  lay  them  before 
the  judges  and  request  their  opmion.  The 
House  of  Commons  stated  that  they  took 
this  course, 

"  not  for  any  doubt  or  ambiguity  which  may  be 
conceived  or  thought  of  for  or  oonceming  the 
premises,  nor  of  the  eosuing  questions,  but  for 
the  manifestation  and  declaration  of  a  clear 
truth  and  of  the  said  laws  and  statutes  alreadpr 
planted,  and  for  many  ages  past  settled  in  this 
kingdom." 

One  of  these  questions  was  as  follows : — 
<*  Whether  the  judges  of  the  King's  Bench, 
or  any  other  judges  of  gaol  delivery  or  any 
other  court,  and  by  what  law,  do  or  can  deny 
the  copies  of  indictments  of  felony  or  treason  to 
the  parties  accused,  contrary  to  law  ?  '* 

The  Lords  delivered  these  questions  to 
the  judges,  who  took  time  to  consider, 
and  in  May,  1641,  delivered  the  following 
answer : — (6) 

'*That  neither  the  justices  of  the  King's 
Bench  (as  they  inform  us  that  are  of  that 
court),  or  justices  of  gaol  delivery,  or  of  any 
other  court,  do  or  can  bv  any  law  they  know, 
deny  the  copies  of  indictments  of  felony  or 
treason  to  the  party  only  accused,  as  by  said 
question  is  demanded." 

The  House  of  Commons  not  being  satis- 
fled  with  the  answers  which  the  judges 
made  upon  some  of  the  c[uestions,  made 
what  was  called  a  declaration  upon  all  the 
points  sr4bmitted  to  the  judges,  and  upon 
this  particular  subject  declared  that 

"  the  judges  of  the  King's  Bench,  or  justices  of 
gaol  delivery,  or  the  judges  of  any  other  court, 
ought  not  to  deny  copies  of  indictments  of  felony 
or  treason  to  the  party  indicted." 

This  affords  strong  evidence  that  at 
common  law  in  Ireland  a  prisoner  was 
entitled  to  a  copy  of  the  indictment  against 
him. 

Even  if  a  prisoner  is  not  entitled  to  a 
copy  of  an  indictment  in  cases  of  felony, 
the  Court  have  a  discretion  to  grant  it,(c) 


(a)  VoLi.,  p.  174. 

(6)  See  Nelson's  Collection  of  the  Great 
Affairs  of  State,  Ist  voL  p.  687,  Lond.  1683,  in 
which  the  answers  of  the  judges  are  preserved, 
the  journals  of  the  Irish  House  of  Lords  for 
1641  having  been  burned.  And  note  by  Sir 
Colman  O'Loghlen  to  NeiVs  case  (Irish  Circ. 
Bep.  875). 

(c)  BeeBeff.  v.  Grace  2  Cox  C.  C.  101.^ 

u  2 
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and  this  is  a  proper  case  in  which  to 
exercise  that  discretion,  being  the  first 
prosecution  under  a  new  Act  which  alters 
the  nature  of  a  crime  for  which,  had  the 
prisoner  been  indicted  before  the  Act 
passed,  he  would  have  been  entitled  to  a 
copy  of  the  indictment  by  express  statute : 
{BoaewelVe  case)  (a). 

Leproy,  B.  :  At  what  stage  of  the  pro- 
ceedings was  the  application  made  in 
BosewelVs  case  P 

Sir  C.  O^Loghlen :  Both  before  pleading 
and  afterwards  in  arrest  of  judgment.  Wit£ 
respect  to  the  rest  of  the  motion,  it  is  not 
necessary  to  apply  for  a  copy  of  the  pre- 
sent panel,  as  that  has  been  given  by  the 
sheriff,  but  we  ask  for  a  copy  of  the  panels 
of  jurors  summoned  at  the  three  preceding 
commissions.  They  are  matters  of  record 
in  the  Crown  Office,  and  as  such  we  ought 
to  have  access  to  them  ;  Lord  GoJce  in  his 
preface  to  2  Rep.,  p.  6,  says  that 
"  the  records  of  the  King's  Court  are  safely  kept, 
yet  not  so  kept  but  that  any  subject  may  for 
his  own  use  and  benefit  have  access  thereunto, 
which  was  the  ancient  law  of  England,  and  so 
is  deckred  by  an  Act  of  Parliament" 

By  Stat.  46  Edw.  III.  it  was  enacted  that 
all  persons  shall  for  the  future  have  free 
access  to  them,  and  may  have  exemplifi- 
cations of  them,  whether  it  makes  for  or 
against  the  King  :  1  Bla.  Com.  39 ;  Beg.  v. 
Worsenham  and  another ;(b)  Herbert  v. 
Ashhumeriic)  Bess  v.  Smith,{d) 

The  Attorney  General  (Monahan)  and 
Baldwin,  Q.C.,  for  the  Crown:  To  grant 
this  application  would  be  a  departure  from 
the  settled  practice  at  this  court,  in  the 
Queen'sBench,  and  on  circuit ;  Bex  v.  JEToZ- 
land{e);  Browne  y.  CummvngXf)  show  that 
the  court  will  grant  such  an  application 
after  an  acquittal,  in  order  to  enable  the 
defendants  to  maintain  an  action  for  a 
malicious  prosecution ;  but  not  in  such 
case  as  the  present.  With  regard  to  the 
question  of  the  discretionary  power  of  the 
court  to  grant  a  copy  of  the  indictment, 
all  the  authorities  show  that  the  prisoner 
has  no  right  to  it  (2  Hale^  P.  C.  236  ;  Fo8t. 
0.  L.  228 ;  2  Hawk.  P.  0.  o.  39,  s.  14). 

Sir  Colman  O'Loahlen:  The  prisoner's 
counsel  could  not  demur  to  this  indict- 
ment if  they  have  not  a  copy  of  it.  If 
the  court  do  not  permit  the  defendant  to 
have  a  copy,  he  will  be  obliged  to  get  a 
shorthand-writer  to  take  a  note  of  it,  and 
it  will  be  the  duty  of  the  Clerk  of  the 
Crown  to  read  it  slowly  and  distinctly  (see 


(a)  10  St.  Tr.  261,  266. 
(6)  1  Ld.  Raym.,  705. 
(c)   1  Wils.  297. 
(cO  1  Str.  126. 
(e)  4  T.  R.  698. 
(/)  10  B.  &  C.  70, 


1  Lewin,  C.  C.  207,  n.)  to  enable  him  to  do 
so.  The  object  of  the  prisoner  in  seeking 
copies  of  the  former  panels  is  to  be  in  a 
position  to  challenge  the  array,  if  it  ap- 
pears that  a  different  class  of  jurors  have 
been  impaunelled  to  try  this  case  fW>m 
that  usually  impannelled  for  trials  at  this 
court ;  or  if  it  appears  that  the  namcB  of 
jurors  have  been  placed  on  the  panel  in 
such  a  way  as  to  prejudice  the  prisoner. 

1  do  not  impute  such  conduct  to  the  sheriff; 
all  we  seek  is  to  get  such  information  as 
is  necessary  to  enable  us  to  exercise  a  con- 
stitutional right,  without  which,  in  the 
words  of  Lord  Denman,  trial  by  jury 
would  be  ''a  delusion,  a  modcery  an^ 
a  snare. "(<*) 

Lefbot,  B.  :  This  motion  must  be  re- 
fused. The  law  is  clear  and  express  upon 
the  point,  as  laid  down  in  2  Hale,  P.  C.  236; 

2  Hawkins,  P.  C.  c.  39,  s.  14;  and  Foster, 
228  ;  and  the  practice  is  stated  accordingly 
by  Lord  Kenyon  in  Bex  v.  Holland,{b)  No 
case  to  the  contrary  has  been  cited  to  ns 
to  show  that  a  prisoner,  in  this  stage  of 
the  proceedings,  is  entitled  to  a  copy  of 
the  indictment.  The  act  entitling  a  pri- 
soner to  this  privilege  in  cases  of  high 
treason,  and  the  more  recent  act,  1  Geo.  4. 
c.  4.  B.  8,  granting  it  in  cases  of  ex  offioio 
informations  in  cases  of  misdemeanors, 
would  alone  be  sufficient  to  show  that  by 
the  common  law  a  prisoner  had  no  sach 
right;  we  conceive,  therefore,  that  we 
have  no  authority  to  grant  this  applica- 
tion, and  that  it  would  be  mischievous  to 
break  in  upon  a  long-established  pi*aotioe, 
sanctioned  by  the  highest  authorities  and 
a  course  of  uniform  practice  for  a  long 
period  down  to  the  present  time.  The 
argument  urged  by  the  prisoner's  counsel 
that  the  prisoner  may  require  the  indict- 
ment to  oe  read  so  slowly  as  to  allow  of 
its  being  taken  down  by  a  shorthand 
writer,  and  much  time  be  thereby  un- 
necessarily occupied,  cannot  avail.  No 
decision  or  rule  of  a  court  of  justice  could 
be  made  to  depend  on  the  length  of  an  in- 
dictment, or  the  time  which  it  would  take 
to  have  it  read.  There  cannot  be  a 
different  rule  for  a  short  indictment  and  a 
long  one.  As  to  the  application  for  copies 
of  tne  preceding  panels,  the  prisoner  has 
no  right  to  them,  and  the  authorities  re- 
ferred to,  on  the  other  point,  show  that  he 
had  just  as  little  to  receive  a  copy  of  the 
present  panel.  But  as  he  has  received  it 
no  question  arises  regarding  it.  As  to  the 
use  proposed  to  be  made  of  the  former 
panels,  to  show  that  the  present  panel 
differs  from  them  in  some  respects,  it 
should  be  recollected  that  every  sheriff 
has  his  own  duty  to  perform,  and  most 


(a)  In  Beff,  v.  aCotmell,  5  St.  Tr.  N.S.  1. 
(6)  4  T.  B.  699-8. 
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sot  upon  hiB  own  discretion,  and  accord- 
ingly the  Jury  Act  (3  &*4  TFiU  4.  c.  91. 
B.  11),  expressly  provideaj 

**  that  nothing  therein  contained  shall  he  con- 
Btmed  to  prevent  any  sheriff  or  returning  officer 
in  making  returns  to  any  writ  of  venire  or  pre- 
cept from  exercising  his  discretion  in  framing 
the  panel  annexed  to  snch  returns  in  such  man- 
ner as  he  is  now  hy  law  directed  to  do,  save 
only  so  far  as  to  prevent  the  insertion  in  such 
panel  of  any  names  not  contained  in  the  said 
jurors'  hook." 

This  is  the  law  of  the  land  applicable  to 
all  cases,  and  we  have  no  anthority  to 
hold  a  doctrine  contrary  to  it  in  this  par- 
ticnlar  case. 

MooBE,  J. :  I  fnlly  concnr  in  the  decision 
to  which  Baron  Lefroy  has  come.  I  will 
not  lay  down  the  broad  abstract  principle 
that  in  no  case  a  copy  of  the  indictment 
shonld  be  granted,  but  having  seen  a  copy 
of  the  indictment  in  this  case,  I  do  not  see 
any  sufficient  reason  why  in  the  exercise 
of  the  discretion  of  the  oonrt  a  copy  of  it 
should  be  ftimished  to  the  pnsoner's 
counsel,  and  on  an  appeal  to  our  discre- 
tion, the  worst  argument  that  can  be  used 
is  the  threat,  that  a  large  portion  of  time 
will  be  consumed  in  readmg  the  indict- 
ment, so  as  to  enable  a  shorthand  writer 
to  tiJce  a  note  of  it.  As  regards  the  ap- 
plication for  a  copy  of  former  panels^  I 
cannot  see  what  oonnection  exists  between 
the  panel  of  the  present  sheriff  and  those 
prepared  by  former  sheriffs,  and  I  am 
bound  to  presume  that  in  the  present 
instance  the  sheriff  has  acted  m  the  dis- 
cbarge of  his  duty,  as  the  law  allows  him. 

The  prisoner  being  then  put  forward  to 
the  bar : 

The  indictment  was,  at  the  request  of 
Sir  0.  (yitoglUen,  read  out  slowly,  and 
at  full  length,  so  as  to  enable  a  shorthand 
writer  to  take  a  note  of  it. 

The  prisoner  having  been  called  on  to 
plead.  Sir  0.  O'Loghlm  applied  that  as  a 
matter  of  favour  Mr.  MUchel  might  not 
be  compelled  to  plead  until  to-morrow, 
as  it  was  intended  to  move  that  the  indict- 
ment be  quashed,  on  the  ground  that  it 
charged  two  distinct  felonies,  which  mi^ht 
have  been  made  the  subject  of  separate  in- 
dictments.  Townff,  in  error  T.  TheKing.(a) 

The  AUomey  Oeneral  assented  upon  the 
understanding  that  the  motion  to  quash 
the  indictment  should  be  proceeded  with 
the  first  thing  on  Uiat  day. 

Sir  0.  0*Loghlen :  We  apply  for  a  bill  of 
particulars  as  regards  the  two  last  counts, 
the  charges  in  which  are  of  a  most  general 
kind. 

The  AUamey  General  gave  an  under- 
taking that  the  charges  contained  in  those 


(a)  9  T.  K.  89, 106. 


counts  (the  9th  and  10th)  should  be  con* 
fined  to  the  matters  specified  in  the  pre* 
vious  counts  of  the  indictment. 

Tuesday,  May  23. 
Sir  C7.  O'Loahlcn  (with  whom  was 
/.  E.  Figot  and  /.  0*Hagan):  I  move 
that  the  indictment  be  quashed,  as  it 
charges  the  prisoner  with  two  distinct 
felonies :— compassing  to  deprive  and  de- 
pose the  Queen  from  the  style,  honour, 
and  royal  name  of  the  Imperial  Grown  of 
the  United  Kingdom ;  and  compassing  to 
levy  war,  in  order  by  force  and  constraint 
to  compel  Her  Majesty  to  change  her 
measures  and  counsels.  The  practice  is, 
when  the  objection  is  taken  before  plea, 
to  quash  the  indictment,  and  when  after 
plea,  to  put  the  prosecutor  to  his  election, 
I  admit  that  the  objection  is  not  available 
in  arrest  of  judgment,  and  that  it  is  not 
the  ordinary  practice  to  quash  indictments 
for  serious  offences  such  as  treasons.  But 
in  Young  v.  The  King, (a)  BuUer,  J.,  when 
speaking  of  an  objection  similar  to  the 
present,  says: 

*'  as  to  the  remaining  objection,  that  is  founded 
on  a  point  which  once  embarrassed  me  a  great 
deal.  Some  years  have  elapsed  since  I  looked 
into  it ;  but  I  believe  I  can  state  pretty  accu- 
rately how  it  stands.  In  misdemeanours  the 
case  in  Burrow  shows  that  it  is  no  objection  to  an 
indictment  that  it  contains  several  charges.  The 
case  offdoniee  admits  of  a  different  considera- 
tion, but  even  in  such  it  is  no  objection  at  this 
stage  of  the  prosecution.  On  the  face  of  an 
indictment  every  count  imports  to  be  for  a 
different  offence,  and  is  charged  as  at  different 
times,  and  it  does  not  appear  on  the  record 
whether  the  offences  are  or  are  not  distinct.  But 
if  it  appear  before  the  defendant  has  pleaded 
or  the  jury  are  charged,  that  he  is  to  he  tried  for 
separate  offences,  it  has  been  the  practice  of  the 
judges  to  quash  the  indictment,  lest  it  should 
confound  the  prisoner  in  his  defence,  or  pre- 
judice him  in  his  challenge  of  the  jury ;  for  he 
might  object  to  a  juryman's  trying  one  of  the 
offences,  though  he  mifht  have  no  reason  to  do 
so  in  the  other.  But  these  are  only  matters  of 
prudence  and  discretion.  If  the  judge  who 
tries  the  prisoner  does  not  discover  it  in  time, 
I  think  he  may  put  the  prosecutor  to  his 
election  on  which  charge  he  wiU  proceed.  I  did 
it  at  the  last  sessions  at  the  Old  Bailey;  and 
hope  that,  in  exercising  that  discretion,  I  did 
not  infringe  on  any  rule  of  law  or  justice." 

This  is  an  application  to  the  discretion 
of  the  court,  Bex  v.  Jones, (Jb),  Beg,  v. 
Flower{c) ;  and  in  Beg.  v.  8mith,{d)  tried  be- 
fore Mr.  Baron  Faw^feon.where  the  prisoner 
WBS  charged  in  one  count  of  the  indict- 
ment with  stealing  two  pigs,  and  in  an- 

(a)  8  T.  R.  132. 
(6)  2  Camp.  182, 

(c)  3  C.  &  P.  412. 

(d)  3  C.  &  P.  413. 


819] 


■The  Queen  against  John  Mltchel,  1848. 


[620 


other  with  receiving  them  knowing  them 
to  be  stolen,  the  prosecutor  waa  compelled 
to  elect  on  which  count  he  would  pro- 
ceed and  abandon  the  other  count. (a)  In 
O'Ccmnell  v.  The  Queen  (5  St.  Tr.,  N.S. 
784),  Tindal  C.  J.,  says  : 

"  It  must,  indeed,  be  conceded  that  the  prac- 
tice in  the  case  of  a  prosecution  for  a  misde- 
meanor so  far  differs  from  that  in  a  prosecution 
for  a  felonj,  that  there  may  be  (though  it  is 
not  usually  the  case )  several  counts  for  distinct 
offences  contained  in  one  and  the  same  indict- 
ment. In  that  case  the  prosecutor  is  not  always 
put  to  his  election,  as  in  the  case  of  felony.'* 

The  Conrt  have  sometimes  acted  con- 
trary to  this  rule ;  but  in  those  cases  there 
was  but  one  offence  charged  in  different 
ways  ;  here  there  are  two  distinct  felonies 
charged. 

0*Hagan  followed  :  Beg,  v.  Basset  (h) 
shows  that  where  the  evidence  applicable 
to  the  one  charge  is  the  same  as  that  ap- 
plicable to  the  other,  a  second  offence 
might  be  included  in  the  indictment,  it 
being  all  the  one  transaction ;  but  that  if 
that  is  not  the  case,  the  prosecutor  mnst 
be  put  to  his  election.  This  indictment 
charges  in  one  count  an  intent,  on  a  cer- 
tain day,  to  depose  the  Queen,  and  in 
another  count  an  intent,  on  a  different 
day,  to  levy  war.  The  prisoner  has,  there- 
fore, a  right  to  a  separate  trial  for  each 
offence,  and  then  would  have  a  power  of 
challenging  forty  jurors. 

Lefrot,  B.  :  We  do  not  think  it  neces- 
sary to  call  on  the  Attorney  General,  as  we 
have  had  a  full  opportunity  of  consider- 
ing  the  subject,  in  consequence  of  the  an- 
nouncement which  wasvery  fUirly  made  yes- 
terday evening,  by  Sir  Colman  O'LogUen, 
of  the  grounds  on  which  he  intended  to  rest 
his  application ;  and  we  think  it  of  great 
importance,  where  we  find  the  law  well 
settled,  and  an  established  practice,  not 
to  appear  to  entertain  any  doubt  upon  it. 
We  are  called  upon  either  to  quash  this 
indictment,  or  to  put  the  Attorney  Oenercd 
to  his  election  as  to  which  of  the  counts 
he  will  proceed  upon.  It  is  admitted  not 
to  be  an  objection  which  will  vitiate  the 
indictment,  that  it  contains  several  distinct 
charg:e8--even  of  felony.  But  it  is  said, 
that  if  it  appear  before  the  prisoner  has 
pleaded,  or  tne  jury  be  charged,  that  he  is 
to  be  tried  for  separate  offences,  it  has 
been  the  practice  of  the  judges  either  to 
(mash  the  indictment,  lest  the  prisoner 
should  be  confounded  or  prejudiced  in  his 
defence,  or  to  put  the  prosecutor  to  hia 
election  on  which  charge  he  will  proceed ; 
but  that  these  are  matters  of  discretion 

(a)  But  see  now  24  &  25  Vict.  c.  96.  s.  92,  re- 
enaoting  11  &  12  Viet.  e.  40,  s.  8. 
(6)  1  CoxCC.  51. 


{Totmg  V.  The  Kvng,(<')  *^  error).    With 
this  statement  of  the  rule  and  practice 
we  are  not  disposed  to  differ,  and  the  only 
question  is  in   the  application    of  it  to 
the  present  case.     Now  it  must  be  ad- 
mitted that  in  cases  of  high  treason  which 
seem  most  nearly  similar  to  this,  different 
kinds  of  treason,  and  different  overt  acta, 
may  be  charged  in  the  same  indictment, 
and  that  it  never  has  been  considered  either 
to  vitiate  the  indictment  or  to  afford  any 
ground  for  quashing  it,  or  putting  the 
Crown  to  an  election ;  indeed,  we  know 
that  indictments  have  been  maintained 
which  contained  at  once  the  old  species  of 
treason  enumerated  in  the  25  Edwwrd  III., 
and  also  those  enumerated  in  the  late  Act 
(whilst  they  were  treason)  (Thistlewood'a 
case  (J).).    We  have  in  our  own  experience 
the  constant  practice,  under  the  White- 
boy  Acts,  of  several  offences  (both  whilst 
they  were  felonies,  and  since  they  were 
mitigated  to  statutable  misdemeanors)  be- 
ing included  in  the  same  indictment,  such 
as  appearing  by  day  or  by  night  in  arms, 
to  the  terror,  &c. ;  maliciously  assaulting 
dwelling-houses,  taking  arms  or  other  pro- 
perty aojainst  the  will  of  the  owners,  ad- 
ministering unlawful  oaths,  where,  though 
I  several  offences,  they  arose  out  of  one 
*  transaction,  or  were  parts  of  one  corpus 
delicti ;  we  quite  concur  in  the  statement 
\  of  the  prisoner's  counsel,  that  there  are 
:  several  com  passings  charged  in  this  in- 
dictment, and  that  they  are  charged  as 
;  distinct  felonies.     But  the  authority  to 
j  which   I  am    about  to  refer  will    show 
I  clearly  that  there  is  no  ground  on  that 
I  account  for  either  quashing  the  indict- 
,  ment,  or  making  a  case  of  election,  in 
I  this  case.     We  have  looked  through,  I  be- 
:  lieve,  all  the  cases  on  this  subject ;  one  of 
'  the  latest,  we  think,  lays  down  the  rule  in 
I  such  a  manner  as  to  commend  itself  to  the 
judgment,  as  well  from  the  reasonableness 
of  it  as  fVom  the  hic^h  authority  of  the 
two  learned  judges  who  decided  the  case 
upon  great  deliberation  (Mr.  Baron  Farhe 
and  Mr.  Justice  Patteson),     Be»  v.  Black' 
son  and  others  (c)  is  the  case  I  refer  to. 
When  the  objection  was  made,  the  Court, 
after  some  discussion,  postponed  the  trial 
to    consider  the  objection;    then,  when 
the  trial  was  called  on  again,  Baron  Parhe 
says: 

**  The  reason  why  counfeB  ought  not  to  be  joined 
in  an  indictment  against  a  prisoner  for  stealing 
and  also  for  receiving  is  because  they  are  in  foot 
totally  distinct  offences,  and  a  prisoner  cannot 
be  found  guilty  of  both.  But  in  cases  where  two 
charges  are  not  repugnant  they  may  be  properly 
joined,  as  in  an  indictment  for  forgery,  where 

(a)  8  T.  B.  106, 
(5)  3S  St.  Tr.  «82. 
(c)  8  O.  &  P.  48. 
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one  ooimt  is  inserted  for  the  forging,  and  another 
for  the  uttering  the  forged  instmment  In  such 
a  case  the  prisoner  might  be  convicted  of  both 
charges,  and  here  also  a  conviction  on  both 
counts  might  take  place,  the  two  facts  charged 
form  part  of  one  transaction,  and  cannot  pos- 
sibly embarrass  or  confuse  the  prisoner  in  mak- 
ing his  defence ;  tibe  prosecutor,  therefore,  can- 
not be  put  to  his  election,  and  the  trial  most 
go  on." 

PaUe$on,  J.,  in  the  same  case,  says : 

"  With  respect  to  electing,  there  is  a  case  in 
which  a  man  was  indicted  for  a  rape  committed 
bj  himself,  and  alM>  for  aiding  and  assisting 
another  partj  to  commit  the  Uke  offence,  on 
both  which  charges  he  had  been  conricted;  the 
judges  held  the  conviction  proper,  though  the 
prosecutrix  had  not  been  put  to  her  election, 
although  it  had  been  urged  and  refused  at  the 
trial" 

F<iW$  case ;  (a)  and  Baron  Parke  again, 
in  aomming  up,  adverting  to  the  decision, 
says: 

**  We  have  not  come  to  this  decision  without 
giving  the  subject  due  consideration,  because 
what  we  decide  here  will  form  a  precedent  which 
will  determine  the  course  of  similar  cases  in 
future." 

Then  to  i^ly  the  rale  laid  down  in  that 
case  to  the  present :  here  is  no  repugnancy 
in  the  different  offences  charged,  th^  con- 
stitute bat  one  corpus  delicti,  laid  different 
ways.  The  overt  acts  are  the  very  same 
which  are  charged  in  support  of  all  the 
oounts,  eicept  the  two  last.  If  the  pri- 
soner is  prepared  to  meet  them  as  applied 
to  one,  he  is  prepared  to  meet  them  as  to 
the  rest.  Even  with  respect  to  the  two 
last  counts,  they  only  differ  from  the 
others  by  aflbrdiuff  an  opf)ortauity  of  giv- 
ing in  evidence  other  wntiogs  in  the  same 
newspaper,  calculated  to  carry  into  effect 
the  oompassings  charged  in  the  previous 
oounts,  Dut  might  he  supported  by  the 
identical  evidence  which  would  support 
the  others.  As  the  offences,  therefore, 
charged  in  this  indictment  are  in  no  wise 
repuffnant,  nor  does  there  appear  to  be 
anything  by  which  the  prisoner  could  be 
embarrassed  or  prejudiced  in  his  defence, 
we  cannot  see  any  ground  either  for  quash- 
ing the  indictment,  or  putting  the  Attorney 
General  to  his  election,  and  the  motion 
must  consequently  be  reftised. 

MooBE,  J.:  I  concur  in  the  opinion 
which  hays  been  pronounced  by  my  brother 
Lefroy.  Now  it  has  been  conceded  by 
Sir  Colman  (yLoghlen  (who,  I  must  do 
him  the  justice  to  say,  on  every  occasion 
states  everythinp^  with  the  utmost  fair- 
ness), that  even  if  there  were  two  distinct 
felonies,  that  would  not  form  a  ground 
for  arrest  of  iudgment,  or  for  a  writ  of 
error.     I  folly  ooncur  with  Sir  Colman 

(a)  S  Moo.  C.  C.  854. 


CfLoghlen  in  thinking  that  there  may  be 
many  cases  where  a  Court  should  quash 
an  indictment  where  the  counts  charge 
the  prisoner  with  distinct  offbnces ;  as, 
suppose,  if  a  party  were  chared  with  a 
burglary  in  entering  a  house  m  Merrion 
Square,  and  with  entering  a  house  in  Fitz- 
william  Sauare,  in  such  a  case  it  would 
be  extremely  unfair  to  involve  him  at  the 
same  time  in  two  cases,  requiring  distinct 
defences,  and  if  this  case  were  at  all  like 
the  one  I  have  put,  I  would  say  it  would 
be  unfair  here;  but  it  is  because  I  have 
brought  my  mind  to  the  conclusion  that 
the  cases  are  not  similar,  that  I  have  come 
to  the  determination  that  this  application 
cannot  be  granted.  As  my  brother  Lefroy 
has  observed,  all  the  overt  acts  which  go 
to  support  the  one  or  the  other  felony 
charged  in  the  indictment  are  the  same, 
and  form  one  corpus  delicti.  I  cannot 
look  on  it  as  charging  separate  distinct 
felonies,  but  as  attributing  a  different 
nature  to  the  same  felony.  Sir  Colman 
CLoghlen  has  referred  to  the  observations 
of  Lord  Chief  Justice  Tindal,  in  the  case 
of  CrConneU  v.  The  Queen,  but  I  will  refer 
him  to  an  antecedent  passage, (a)  in  which 
Lord  Chief  Justice  Tindal  says : 

"  In  an  indictment  for  cutting  and  wounding 
under  the  stat.  I  Vict.  c.  85.,  the  indictment 
ordmarilj  contams  two  counts  at  the  least :  one 
stating  the  intent  to  have  been  to  disable,  an- 
other to  do  grievous  bodily  harm,  but  the  only 
object  of  the  prosecutor  in  making  this  double 
statement  is,  that  as  the  charge  may  take  a 
different  complexion  and  character  from  the 
evidence  at  the  trial,  the  chance  of  the  offender's 
escape  by  the  misdescription  may  be  avoided. 
In  no  case,  however,  was  it  ever  known  in 
practice  that  the  two  counts  of  the  indictment 
coQtained  two  distinct  charges  of  felonious  cut- 
tings and  woondings,  but  one  corpus  delicti, 
under  two  different  descriptions." 

Now  what  is  the  difference  of  that  case 
and  the  one  before  the  Court  P  The  pri* 
soner  is  charged  with  having  put  forward 
publications  with  one  intent — ^that  is,  one 
felony ;  he  is  again  charged  with  putting 
forward  the  same  publications  with  another 
intent;  but  it  is  one  and  the  same  act. 
The  prisoner  is  charged  in  one  count  with 
an  intent  to  depose  the  Queen,  and  in 
another  to  levy  war.  So  in  indictments 
upon  the  statute  relative  to  the  administer- 
ing of  unlawful  oaths  (Archbold  Cr.  L.530, 
edit,  of  1846),  where  the  purport  or  intent 
of  the  oath  is  doubtful,  tne  practice  is  to 
set  it  out  in  different  ways  in  several 
counts,  though  every  separate  intent  is  a 
separate  felony,  and  so  in  cases  of  cutting 
and  stabbing  (where  it  relates  to  the  same 
transaction).  I  am  at  a  loss,  therefore,  to 
understand,  where  the  overt  acts  are  the 

(a)  5  St,  Tr.  N.  S.  783 ;  11  CI.  &  F.  240-1. 
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same  and  the  pablications  are  the  same, 
why  you  cannot  charfi:e  two  intents  in  the 
same  indict  men  t.     Motion  reftised. 

The  prisoner  having  been  again  called 
on  to  plead, 

Sir  0.  O'Loghlen:  We  now  propose  to 
demnr  to  this  indictment  and  plead  over 
to  the  felony ;  we  do  not  seek  to  argue  the 
demuiTer,  bnt  that  it  should  be  put  upon 
the  record.  The  demurrer  we  take  is  to 
the  way  in  which  the  time  is  stated  in  the 
indictment;  every  day  or  time  is  stated 
under  a  videlicet,  and  we  say  that  in  an 
indictment  a  day  certain  ought  to  be  stated. 
We  demur  generally  ore  tenus. 

Attorney  General:  I  require  to  see  the 
demurrer. 

The  demurrer  was  then  drawn  up  on 
paper  and  given  to  the  counsel  for  the 
Crown. 

The  Attorney  General  objected  that  the 
prisoner  had  no  right  to  demur  and  plead 
over  at  the  same  time. 

Sir  C.  O'Loghlen :  In  Beg.  v.  Adarru  (a)  it 
was  done;  in  Beg.  v.  Phelps  {b)  the  pri- 
soners were  allowed  to  demur,  and  after- 
wards to  plead  over.  Beg.  v.  Purchase  (c) 
was  the  case  of  an  indictment  for  embez- 
zlement. The  prisoner  having  pleaded  be- 
fore his  counsel  had  seen  the  indictment, 
and  the  prisoner's  counsel  having  stated 
that  some  doubt  existed  whether  the 
prisoner  could,  if  a  demurrer  was  decided 
against  him,  plead  over  to  the  felony,  Mr. 
Justice  Patteson  said  : 

''I  think  that  there  is  no  doubt  that  the 
prisoner  may  plead  over  to  the  felony,  if  the 
demurrer  be  decided  against  him." 

I  know  that  there  has  been  a  doubt  raised 
in  some  text  books  as  to  whether  it  can  be 
done  where  the  case  is  not  capital.  But 
there  is  no  distinction  between  capital 
felonies  and  felonies  not  capital.  Granf  v. 
The  Queen.{d) 

Henn,  Q.C.,  contrd, :  The  prisoner  cannot 
demnr  and  plead  over  at  the  same  time ; 
the  demurrer  must  first  be  decided ;  there 
are  later  cases  than  those  cited  which  are 
the  other  way ;  allowing  such  a  course 
would  operate  as  a  repeal  of  the  7  Geo.  4. 
0.  64.  I  need  not  enumerate  the  different 
defects  which  are  cured  by  pleading  over, 
but  it  has  been  decided  that  this  objection 
will  no  longer  be  available  in  arrest  of 
judgment  or  on  writ  of  error.  We  are 
entitled,  if  the  prisoner  demur,  to  have 
final  judgment  on  the  demurrer;  Arch. 
C.  L.  85,  6th  edit.  In  2  Hwu>h.  eh.  31,  it 
is  said  that  in  fanorem  viUf  it  may  be 
done. 


(a)  C.  S^  M.  399. 

ib)  C.  &  M.  180. 

(c)  76.  617. 

(<0  Above,  pp.  123,  136,  150. 


Sir  Colman  0*Loghlen:  We  only  seek 
what  was  done  in  Beg.  v.  Purchase. 

MooRE,  J. :  Have  the  Court  discretion  to 
allow  the  prisoner  to  plead  over  after  a 
judgment  against  him  on  demurrer  P 

Sir  Colman  O'Loghlen:  I  submit  they 
have ;  in  two  cases  the  party  demurred 
and  pleaded  over  at  the  same  time  :  Beg,  y. 
Adams  and  Beg.  v.  Purchase.  And  in  one 
case  they  demurred,  and  after  judgement 
on  the  demurrer  pleaded  over:  Beg.  v. 
PJielps. 

Attorney  General :  I  submit  that  the 
Court  is  not  to  pre-judge  the  osse  by 
giving  any  permission.  I  deny  that  the 
right  exists  ex  debito  justitioe  to  demur  and 
plead  not  guilty  at  the  same  time. 

MooRE,  J. :  It  was  done  in  two  cases. 

Sir  Colman  O'Loghlen:  In  Bex  v.  Fati- 
dercom,(a)  Bex  v.  Welsh,(b)  and  Beg,  v. 
Hedgcock,{c)  there  was  a  plea  of  autrefois 
acquit  and  not  guilty  at  the  same  time. 

Attorney  General:  In  Beg.  v.  OdgerSf(d) 
Gressvodl,  J.,  says : 

**  it  is  admitted  that  the  only  mode  of  the 
prisoner's  taking  advantage  of  the  objection 
would  be  by  demurrer.  And  it  is  said  that  in 
felonies  he  might  demur  and  plead  over  at  the 
same  time.  I  am  decidedly  of  opinion  that  the 
prisoner  has  no  such  right,  and  Mr.  Justice 
Patteson  and  myself,  after  consultation  on  the 
Oxford  Circuit,  agreed  that  it  ought  not  to  be 
allowed.  If  a  prisoner  demurs  he  must  abide 
the  consequences." 

This  is  the  latest  case  on  the  subject. 
Paiteson,  J.,  is  the  judge  who  is  said  to 
have  decided  the  case  of  Beg.  v.  Phelps, 
but  OressweU,  J.,  in  Beg.  v.  Odgers,  says 
that  he  had  consulted  Mr.  Justice  PaUe- 
son  on  the  subject ;  therefore,  the  case  of 
Beg.  V.  Phelps  cannot  now  be  relied  on. 

Moore,  J. :  I  apprehend  it  is  very  plain 
that  a  demurrer  to  an  indictment  admits 
all  the  facts,  and  if  the  demurrer  is  over* 
ruled,  there  is  no  fact  to  be  tried. 

Sir  C.  O^Loghlen :  It  is  clearly  stated  in 
the  books  that  a  party  may  plead  after  de- 
murrer in  a  capital  case. 

Henn :  It  is  not  so  clear  even  in  a  capital 
case,  for  there  is  a  case  in  one  of  the  year 
books  (14  Edno.  4.  7  a.  pi.  10),  in  which  it 
is  said  by  OhoJee^  J.,  that  if  a  defendant 
demur  to  a  plea  and  it  be  ruled  a^nst 
him,  he  shall  be  hanged  "quod  futi  eon* 
oessum.** 

Lbfrot,  B.  (to  the  Attorney  General): 
Do  you  object  to  the  prisoner  demnrrinff 
and  pleading  not  guilty  at  the  same  time  r 

Attorney  General:  1  do  object,  and  I  take 
this  opportunity  of  stating  that  if  they 
demur— without    anticipating    what    the 

(a)  8  Leach  708;  8  Eas<  P.  C.  519. 
(6)  2  Moo.  CO.  175. 
(c)  4  Ch.  Cr.  L.  580. 
id)  9  Moo.  &  B.  48a 
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judgment  of  the  Court  may  be— T  shall 
ask  the  Oonrt  for  final  judgment  on  that 
demurrer. 

Lbtbot*  B.  :  We  should  feel  great  diffi- 
colty  in  acting  upon  the  oase  which  has 
been  referred  to  by  the  prisoner's  counsel 
[Beg.  v.  Purch(ue),{a)  it  is  so  much  at  vari- 
ance with  the  report  of  what  was  decided 
on  that  occasion  as  given  in  a  subsequent 
case :  Beg.  v.  Odgers.  It  seems  also  to  be 
at  variance  with  the  law  as  staled  by  Lord 
OoJce  (2  Inst.  178),  2  Hale,  P.O.  (257),  and 
•2  Hawk.  P.O.  (c.  31.  ss.  6  &  7),  which 
latter  authority  is  cited  by  Lc^wrenee,  J., 
in  B.  V.  Oib8on,(Jb)  as  an  authority,  that  the  ' 
judgment  upon  a  demurrer  to  an  indict- 
ment in  criminal  cases,  not  capital,  is  not 
a  "  respondeat  ouster^'  but  final.(c)  With- 
out, therefore,  more  than  thus  intimating 
our  present  impression,  we  shall  leave  the 
prisoner  to  take  whatever  course  he  may 
be  advised. 

The  prisoner,  on  the  advice  of  his  coun- 
sel, pleaded  not  gnilty,  and  the  following 
day  was  fixed  for  the  triaL 

Thursday,  May  25. 
The  jurors  upon  the  panel  ha v big  been 
called,  and  more  than  a  full  jury  having 
answered  to   their  names,    the    prisoner 
handed  in  the  following : 

Ohallbnoe  to  the  Aeeat. 
"  Court  of  Oyer  and  Terminer  and  General 
Oaol  Ddivery  in  and  for  the  City  of  Dublin. 
**  And  now,  that  is  to  say,  tbe  25th  day  of 
May,  in  the  said  11th  year  of  the  reign  of  oar 
Sovereign  Lady  Queen  Victoria,  comen  the  said 
John  Mitchel  in  his  own  proper  person,  and 
the  jorors  of  the  joiy  empanelled  and  so  forth 
also  come,  and  thereupon  the  said  John  Mitchel 
challenges  the  amy  of  the  said  panel,  because 
he  sajs  that  the  said  panel  was  made,  and 
arrayed,  and  returned  by  Henry  Sneyd  French, 
Esquire,  the  High  Sheriff  of  the  county  of  the 
city  of  Dublin,  or  by  the  person  or  persons  em- 
ployed by  him  to  array  said  panel,  at  the 
nomination,  instance,  and  request  of  some  per- 
son or  persons  to  the  said  John  Mitchel  un- 
known, acting  for  and  on  behalf  of  the  Orown  in 
this  prosecution;  and  also  because  tiie  said 
panel  was  arrajed  by  the  said  Henry  Sneyd 
French,  sheriff  as  aforesaid,  or  the  person  or 
persons  employed  by  him  to  array  the  same,  in 
a  partial  and  favourable  manner  to  our  said 
Lady  the  Queen,  and  to  the  prejudice  of  him  tbe 
said  John  Mitdie),  and  also  because  the  said 
panel  was  not  arrayed  by  the  said  Henry  Sneyd 
French,  sheriff  a«  aforesaid,  fairly  and  impar- 
tially from  the  jurors'  book  of  the  county  of  the 
city  of  Dublin  for  the  current  year,  but  on  the 


(a)  Oar.  and  M,  619. 

(6)  8  Bast  118. 

(c)  See  at  to  felonies,  Reg.  v.  Oavan  Duffy, 
4  Ooz.  0.0. 84,  Beg  v.  Paderman,  1  Den.  O.  O. 
569,  8  0.  and  K.  853 ;  and  as  to  misdemeanors, 
Beg.  V.  Birmingkmm  and  Gloucester  BaUway 
Co.  8  Q.  B.  284. 


contrary  thereof  was  knowingly  and  advisedly 
by  the  said  Henry  Sneyd  French,  or  the  person 
or  persons  employed  by  him  to  array  said  panel, 
arrayed  from  said  jurors*  book  unfairly  and 
prejudicially  to  the  said  John  Mitchel  so  as  to 
deprive  him.  the  said  John  Mitchel,  of  a  fair 
and  impartial  trial,  and  to  have  him,  the  said 
John  Mitchel,  tried  by  persons  prejudiced 
against  him ;  and  also  because  the  said  Henry 
Sneyd  French,  sheriff  as  aforesaid,  or  the  person 
or  persons  whom  he  employed  to  array  said 
panel,  did,  in  arraying  said  panel,  omit  the 
names  of  certain  persons  (which  said  names  the 
said  John  Mitchel  is  unable  to  set  forth,  the 
same  being  of  record  in  the  office  of  the  clerk 
of  the  crown  of  the  county  of  the  city  of 
Dublin,  and  the  said  John  Mitchel  being  refused 
access  thereto)  qualified  to  act  as  jurors  upon 
the  trial  of  the  issue  in  this  cause,  who  had  been 
heretofore  usually  summoned  as  jurors  in  this 
honourable  court,  because  he,  the  said  Henry 
Sneyd  French,  or  the  person  or  persons  em- 
ployed by  him  to  array  said  panel,  deemed  them 
more  likely  to  acquit  than  convict  the  said 
John  Mitchel,  and  did  insert  in  said  panel  the 
names  of  certain  other  persons,  to  wit,  the  jurors 
named  in  the  said  panel,  because  he,  the  said 
Henry  Sneyd  French,  or  the  person  or  persons 
employed  by  him  as  aforesaid,  deemed  them 
more  likely  to  convict  than  to  acquit  the  said 
John  Mitchel ;  and  also  because  the  said  Henry 
Sneyd  French,  sheriff  as  aforesaid,  or  the  person 
or  persons  whom  he  employed  to  array  said  panel, 
did,  in  arraying  the  said  panel,  omit  the  names  of 
certain  jurors,  because  he,  the  said  Henry  Sn^d 
French,  or  the  person  or  persons  employed  by 
him  as  aforesaid,  deemed  them  more  likely  to 
acquit  than  to  convict  the  said  John  Mitchel, 
and  inserted  therein  the  names  of  certain  other 
jurors,  because  he,  the  said  Henry  Sneyd 
French,  or  the  person  or  persona  employed  by 
him  as  aforesaid,  deemed  tbem  more  likely  to 
convict  than  to  acquit  the  said  John  Mitchel ; 
and  also  because  the  said  Henry  Sneyd  French, 
sheriff  aforesaid,  or  the  person  or  persons  whom 
he  employed  to  array  the  said  panel,  did,  in 
arraying  the  said  panel,  dispose  the  names  of 
certain  persons  whom  the  said  Henry  Sneyd 
French,  or  the  person  or  persons  employed  by 
him  as  aforesaid,  deemed  more  likely  to  convict 
than  to  acquit  the  said  John  Mitchel,  above  the 
names  of  certain  other  persons  whom  he,  the 
said  Henry  Sneyd  French,  or  the  person  or 
persons  employed  by  him  as  aforesaid,  deemed 
more  likely  to  acquit  than  to  convict  the  said 
John  Mitchel,  to  the  manifest  wrong  and  injury 
of  him  the  Mud  John  Mitchel,  and  this  he  is 
ready  to  verify ;  wherefore  he  prays  judgment, 
and  that  the  said  panel  may  be  quashed,  and  so 
forth. 

**  bobbbt  holicbs. 
*<  oolhan  m  o'looulbn. 
"John  E.  Pioot. 
"John  O'Haoan." 

The  Attorney  OeneraXt  afler  oonBalting 
witb  tbe  other  coausel  for  tbe  Orown, 
stated  that  he  took  issue  npon  tbe  chal- 
lenge and  called  upon  t^e  Ooart  to  appoint 
triers. 
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Holmes  moved  to  postpone  the  trial 
in  consequence  of  the  absence  of  a  ma- 
terial witness  in  support  of  the  challenge 
to  the  array,  and  referred  to  the  affidavits 
of  O'Flaherty,  the  prisoner's  attorney,  and 
Singleton,  his  clerk,  the  former  of  whom 
stated  his  belief  that  there  was  good  ground 
for  challenging  the  array ;  that  Stephen 
Monahan,  the  Attorney  Genm-aVs  clerk,  was 
an  iudispi  nsable  witness ;  and  that  the 
ap])lication  was  not  made  for  delay.  The 
affidavit  of  Singleton  stated  that  on  the 
23rd  May  he  was  directed  to  serve  a  sum- 
mons on  Stephen  Monahan ;  that  he  pro- 
ceeded to  the  house  of  Stephen  Mona- 
han, and  was  informed  that  he  had  left 
town  the  day  previous;  that,  suspecting 
that  the  said  Stephen  Monahan  was  keep- 
ing out  of  the  way  lest  he  might  be  served 
with  said  summons,  he  made  several  in- 
quiries at  different  places  to  ascertain  if 
such  was  the  fact,  but  could  gain  no  in- 
telligence of  him;  that  he  again  applied 
this  morning  at  the  residence  of  the  said 
Stephen  Monahan,  when  he  was  informed 
by  the  man-servant  that  the  said  iS^^e- 
phen  Monahan  had  left  town  by  the 
eleven  o'clock  train  on  Monday  morn- 
ing, for  the  purpose  of  proceeding  to  the 
fair  of  Loughrea,  in  the  county  of  Gal- 
way,  but  would  return  in  a  couple  of  da3'8. 
It  should  be  the  desire  of  the  Crown  that 
the  panel  should  be  not  only  perfectly 
chaste,  but  above  suspicion.  If  the  Crown 
produce  thig  gentleman,  we  are  ready  to 
proceed  at  once. 

Attorney  General :  They  want  the  Crown 
to  do  a  thing  which  is  impossible.  If  they 
had  taken  any  pains  they  might  have  se- 
cured the  attendance  of  the  gentleman  by 
serving  him  with  a  summons. 

Holmes :  How  could  we  summon  the 
witness  until  a  day  was  fixed  for  the  trial  P 
It  is  necessary  to  state  in  the  summons 
the  day  the  trial  is  to  take  place.  The 
moment  we  ascertained  the  day  the  Court 
had  fixed,  we  at  once  proceeded  to  serve 
this  gentleman.  "We  have  heard  that  he 
is  in  the  county  of  G-alway,  and  that  he  is 
expected  back  in  a  few  oayH.  He  is  the 
olerk  of  the  Attorney  Oenerdl ;  the  Attor- 
ney General  must  be  better  informed  on 
the  subject  than  we  can  possibly  be.  I 
submit,  therefore,  that  this  application 
ought  to  be  granted. 

Attorney  General:  Nothing  would  in« 
duce  me  to  resist  this  application  if  I  were 
not  perfectly  satisfied  that  the  person  ab- 
sent could  not  be  examined  as  a  witness 
for  the  prisoner,  and,  in  fact,  knows 
nothing  whatever  of  the  subject  of  the 
challenge.  The  affidavit  in  support  of 
this  application  is  insufficient.  It  is  new 
doctrine  to  me  that  you  cannot  summon  a 
witness  until  a  day  is  fixed  for  the  trial. 
An  affidavit  has  been  made  by  Dr.  JfoMo- 


hayi,  brother  of  Mr.  Stephen  Monahan,  in 
whose  house  he  lives,  stating  that  he  was 
aware  that  for  several  days  previous  Mr. 
Stephen  Monahan  intended  to  leave  town 
on  Monday  last,  for  the  purpose  of  trans- 
acting business  of  a  private  nature, 
pm*c basing  stock  at  the  fair  of  Loughrea 
to-morrow  (Friday).  No  intimation  that 
his  presence  would  be  required  was 
given  until  one  o'clock  yesterday,  when 
by  no  possibility  could  this  gentleman 
be  sent  for  and  brought  back  in  time. 
But,  besides,  the  affidavit  states  no  ma- 
terial fact,  which  only  Mr.  Stephen  Mona- 
han could  depose  to.     Mr,  0'  Flaherty 

"  Is  advised  and  believes  that  sufficient 
grouads  exist  for  challenging  the  array  of  the 
panel  in  this  case," 

and  that 

**  He  believes  the  said  Stephen  Monahan  will 
be  a  most  indispensable  witness  to  sustain  such 
challenge." 

No  grounds  are  stated  for  inducing  a  be- 
lief that  he  is  an  indispensable  witness,  or 
that  he  can  prove  any  facts  of  conse- 
quence. If  the  facts  are  so,  there  should 
have  been  a  positive  affidavit  to  that 
effect. 

Leproy,  B.  :  The  application  made  to 
us  in  this  case  is  to  postpone  the  trial  of 
the  issue  now  joined  on  a  challenge  to  the 
array,  on  the  ground  of  the  absence  of  a 
material  witness.  It  is  always  required 
that  a  statement  be  made  by  affidavit  of 
the  materiality  of  the  witness ;  but  that  is 
not  the  onljr  ground.  Lord  Manefidd 
says,  upon  a  similar  application  (The  King 
V.  B'Eon)  (a) : 

**  No  crime  is  so  great,  no  proceedings  so 
instantaneous,  but  that  upon  sufficient  grounds 
the  trial  may  be  put  off.  If  the  usual  form  of 
the  affidavit  is  observed,  and  there  is  no  special 
ground  of  suspicion,  the  rule  goes  of  course 
But  if  there  be  such  grounds,  it  is  refused,  un- 
less the  party  will  go  into  further  and  minuter 
circumstances ;  or  if  it  appear  there  is  an  affiscted 
delay,  the  rule  is  also  then  refused.  Three 
things  are  necessary  to  put  off  a  trial ;  first,  that 
the  witness  is  really  material,  and  appears  to  the 
Court  so  to  be ;  second,  that  the  party  has  been 
guilty  of  no  neglect ;  third,  that  the  witness  can 
be  had  at  the  time  to  which  the  trial  is  postponed." 

These  rules,  we  know  by  every  day's 
experience,  are  required  to  be  observed 
even  in  capital  cases.  The  Court  must  bo 
satisfied  that  due  diligence  has  been  used 
to  procure  the  attendance  of  the  witness ; 
that  due  diligence  consists  in  issuing  and 
serving  a  summons  in  reasonable  time  to 
enable  the  witness  to  attend  at  the  trial. 
I  know  no  rule  of  law  that  the  prisoner  is 
not  to  make  preparations  for  his  defence 

(a)  1  W.  Bl.  614. 
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antil  the  very  day  is  fixed  for  his  trial.  ' 
Neither  I  nor  my  hrother  Moore  know  any  i 
role  which  eetabiishes  that  proposition.  No 
doubt,  if,  even  on  the  very  day  fixed  for  | 
his  triaU  he  satisfied  the  Coart  that  he  was  | 
ignorant  that  he  (the  witness)  conld  give 
material  evidence,  up  to  the  time  of  mak- 
ing the  application,  it  might  be  even  then 
the  duty  of  the  Gonrt  to  postpone  the 
trial.  But  each  being  the  rule  of  law, 
and  a  reasonable  rule  of  practice,  the  duty 
of  preventing  that  rule  from  being  abused 
for  the  purpose  of  delay,  or  obstructing 
the  administration  of  justice,  is  imposed 
on  the  Oourt.  Now  what  are  the  facts  in 
this  case  P  The  prisoner  was  committed 
on  the  Idth  day  of  May,  when  he  was  put 
into  possession  of  the  grounds  of  his  com- 
mittal. Bills  of  indictment  were  sent  up 
to  the  grand  juir  on  the  first  day  of  the 
sessions  (20th  May),  and  their  attention 
was  called  to  them  by  a  charge  from  the 
bench.  The  whole  case  was  then  de- 
veloped; the  prisoner  and  his  advisers 
were  then  at  least  apprised  of  the  case  he 
would  have  to  meet,  and  on  Monday  the 
bills  were  foond.    On  that  day  various 

I)reUmiuary  matters  were  discasaed,  which 
eft  no  doubt  that  a  challenge  to  the  array 
was  then  in  contemplation.  On  Tuesday, 
the  Attorney  OenercUcaWed  on  the  Court  to 
fix  the  trial  for  Wednesday,  and  we  were 
about  to  &c  it,  when  there  was  an  appli- 
cation on  the  pMrt  of  the  prisoner  to  post- 
pone the  trial  on  the  groimd  of  his  counsel 
not  being  able  to  attend  on  that  day.  The 
Aitomey  Chneral  having  objected  to  the 
delay  on  ihe  ground  of  the  uncertainty  as 
to  wnat  preliminary  proceeding^  were  in- 
tended to  be  taken  on  the  part  of  the 
prisoner,  it  was  then  distinctly  avowed 
that  a  challenge  to  the  array  was  to  be 
taken ;  but  on  a  statement  by  the  ^riscmer's 
counsel  that  in  his  opinion  the  trial  would 
not  last  more  than  one  day,  including 
the  challenge  to  the  array,  the  Attorney 
General  consented  to  the  trial  being  post- 
poned till  Thursday.  To-day  an  appli- 
cation is  made  to  violate  that  arrangement, 
and  to  postpone  the  tirial  in  conseqaenoe 
of  the  alleged  absence  of  a  material  witness 
to  support  a  challenge  to  the  array.  When 
was  this  discovery  made  of  the  materiality 
of  this  witness  P  The  affidavit  is  perfectly 
■ilent  as  to  that  most  important  matter. 
Have  we  it  verified  by  the  affidavit,  that 
the  party  used  any  diligence  whatever  to 
serve  a  summons  on  the  witness,  or  take 
any  step  whatever  to  procure  his  attend- 
ance, until  after  he  had  left  townP  Is 
there  any  ground  to  satisfy  the  Oourt  that 
whatever  materiality  there  might  be  in 
the  testimony  of  this  witness  was  un- 
known to  the  prisoner  or  his  advisers 
whilst  the  witness  was  in  town?  Or,  on 
tba  00Btr«7,  do- not  i^  the  ciroumstanoes 


of  the  case  lead  strongly  to  an  opposite  in- 
ference? Upon  the  whole  of  this  case, 
therefore,  and  adverting  to  the  rule  of  law 
and  practice  so  necessary  to  be  sustained 
for  tne  ends  of  justice,  we  feel  ourselves 
bound  to  refuse  this  application. 

MooBB  J. :  I  concur  in  the  rule  which 
has  been  pronounced  for  the  first  ground 
which  has  been  stated,  and  on  that  ground 
only.  Motion  recused, 

Thomas  James  Quinton,  Esq.,  the  fore- 
man, and  William  Worthington,  Esq.,  the 
next  to  him  on  the  list  of  the  county 
grand  jury,  were  appointed  triers,  and 
sworn  **well  and  truly  to  try  the  chal- 
'*  lenge  to  the  array  in  this  case,  and  a 
*'  true  verdict  give  according  to  the 
**  evidence." 

Feter  Gasserley,  a  witness,  called  in 
support  of  the  challenge,  having  stated 
that  he  had  looked  through  the  panel, 
and  that  the  jurors  were  in  his  opinion 
more  respectable  than  those  usually  sum- 
moned— he  did  not  mean  more  aristo- 
cratic— was  then  asked  by  Sir  Colman 
0*Loghlen  the  following  question: — Are 
you  able,  from  your  information,  to  state 
now  many  Boman  Catholics  there  are  on 
the  panel  P 

Attorney  General:  I  object  to  that 
question. 

Lbprot,  B.  :  You  know  that  is  a  per- 
fectly irrelevant  question. 

Sir  G.  O'Loghlen:  We  press  the  ques- 
tion ;  we  say  that  ont  of  one  hundrea  and 
fifty  jurors  on  the  panel  thera  are  only 
twenty-eight  Boman  Catholics ;  we  also 
say  that  there  are  on  the  jurors*  books 
two-thirds  Boman  Catholics  to  one-third 
Protestants;  there  are  on  this  panel 
only  about  one-sixth  Catholics  to  five- 
sixtha  Protestants.  In  tho  case  of  Adams 
and  Lanfigton,{a)  Bushe,  C.J.,  upon  a  chal- 
lenge to  the  array,  says : 

**  Your  duty  is  to  try  whether  this  is  an  im- 
partial panel,  or  has  it  been  so  constmcted  as  to 
deprive  the  prisoner  of  a  fair  trial  ?  If  persons 
have  been  left  off  the  panel,  or  ecrruptty  placed 
or  postponed  in  such  a  manner  and  to  such  an 
extent  as  would  deprive  the  prisoners  of  \m- 
partial  jurors,  or  throw  them  into  the  power  of 
jurors  prejudiced  against  them,  this  is  not  an 
impartial  panel,  and  you  will  find  accordingly." 

Now,  my  Lords,  I  say  that  applies  per- 
fectly to  our  case;  we  are  prepared  to 
prove  that  whilst  the  proportion  of  per- 
sons qualified  to  be  jnrors  is  two-thirds 
Catholics  and  one-third  Protestants,  the 
proportion  here  upon  the  panel  is  five- 
sixths  Protestants  and  one-sixth  Catholics. 
From  this  fact  we  assert  that  the  sherifi 

(a)  Beport  of  Maryborough  Special  Com^ 
mission,  p.  S8^. 
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has  not  made  out  an  impartial  panel. 
Bnt,  putting  the  question  of  i-eligion 
altogether  out  of  tne  question,  if  the 
names  are  classified  alphabetically,  if 
a  small  proportionate  number  of  those 
names  begin  with  the  letter  L,  and  a 
very  large  number  are  classed  under  the 
letter  ^1,  and  that  it  was  found  that  on 
the  panel,  out  of  the  names  taken  from 
the  two  letters,  two-thirds  were  taken 
from  the  less -numerous  letter  L,  and  but 
one-third  from  the  more  numerous  letter 
M,  I  ask,  would  not  that  look  suspicious  P 
But  if  the  disproportion  is  shown  to  be  a 
great  deal  more  unequal  even  than  that, 
is  it  not  natural  to  draw  the  inference 
that  fair  means  have  not  been  used  P  We 
now  ofler  this  evidence  to  show  that  in 
this  instance  there  is  reason  to  believe 
that  unfair  means  have  been  used  in  the 
formation  of  the  panel. 

liEpaoY,  B. :  I  should  like  to  know  what 
the  requisite  proportion  is  to  make  an  im- 
partial panel  P 

Henn :  The  question  here  is  whether 
the  array  has  been  made  in  a  corrupt 
manner  and  from  a  partial  motive.  The 
challenge  to  the  array  in  Bex  v.  Adams 
and  Langton  has  formed  a  precedent  for 
the  greater  portion  of  the  challenge 
which  has  been  put  in  here  to-day.  In 
charging  the  triers  in  that  case,  Bushe, 
0.  J.,  says  : 

"  That  very  plain  question  (whether  the  panel 
was  impartially  arrayed)  has  led  to  the  dis- 
cussion of  another,  its  connexion  with  which  I 
am  unable  to  discover;  that  is,  whether  the 
Roman  Catholic  freeholders  uf  the  Queen's 
County  have  been  returned  in  such  numbers  and 
in  such  places,  as  their  fair  preteusions,  on  the 
score  of  rank  and  renpectability,  entitle  them  to." 
*'We  have  nothing  to  do  wiih  the  question 
whether  that  complaint  is  well  founded,  or 
whether  the  evidence  you  have  heard  has  not 
afforded  a  sufficient  answer  and  explanation,  but 
we  must  confine  our  attention  to  the  single 
question  whether  this  is  an  impartial  panel.*' 
**  I  might  say  that  it  has  not  appeared  to  this 
moment  of  what  religion  the  prisonern  are. 
And  it  would  be  affectation  not  to  assume  that 
they  are  Koman  Catholics,  and  we  know  from 
the  Crown  books  that  they  are  charged  with  an 
offence  connected  with  the  existing  insurrection  ; 
but  when  1  look  at  the  words  of  the  cballeuge 
I  cannot  imagine  to  luycelf  how  the  evidence  we 
have  heard,  supposing  all  the  inferences  claimed 
from  it  to  be  well  founded,  can  apply  to  the 
question  before  us,  unless  we  are  bound  to 
identify  the  insurrection,  and  the  crimes  it  has 
produced,  with  the  religion  of  the  prisoners,— 
an  insult  and  calumny  directed  a^^ainst  my 
Boman  Catholic  feIlow-«ubject8  in  which  I  can- 
not consent  to  parUcipate." 

These  obseryations  apply  with  greater 
force  here.  It  does  not  appear  what  the 
religion  of  the  prisoner  is.    And  I  say 


with  that  learned  judge  that  it  would  be 

'  an  insult  to  the  Boman  Catholics  entitled 

to  serve  on  juries,  to  say  that  they  would 

I  find  a  verdict  on  account  of  their  religion. 

Holmes :  We  don't  put  it  on  the  ground 

'  of  religion.   If  a  man  were  playing  hazard, 

I  if  all  is  fair  and  the  dice  are  net  loaded, 

!  there  can  be  no  honester  game ;   but  if 

one  man  always  throws  *'  crabs,"  as  it  is 

called,  whilst  the  other  always  throws  in 

his  own  favour,  the  presumption  is  that 

the  dice  are  loaded ;  so,  in  this  case,  there 

is  strong  evidence  that  all  is  not  righl 

1  If  the  natural  result  of  the  proportionate 

I  number  of  those  qualified  to  be  placed  on 

the  panel  should  be  that  there  would  be 

on   it  two    Catholics  to   one  Protestant, 

and  that  we  find  that,  so  far  from  that 

being  the  case,  there  are  of  Protestants 

five    to   one  on   the  panel,  is  it  not  the 

natural  presumption  that  there   has  not 

been  fair  dealing  in  the  construction  of 

the  panel  F 

Lefboy,  B.  ;  Suppose  there  were  a  great 
many  rich  men  on  the  panel,  and  a  poor 
man  was  to  be  tried,  would  it  be  an 
impartial  panel  P 

Holmes :  I  would  say  not. 

Leproy,  B.  :  That  case  has  been  already 
decided  the  other  way  by  Lord  Tenterden. 

Moore,  J. :  The  judgment  to  whioh  I 
have  come  is  that  this  evidence  ought  to 
be  received.  The  objection  is  that  it  is 
irrelevant.  It  does  not  appear  to  my 
mind  that  it  is  so  plainly,  and  palpably, 
and  clearly  irrelevant,  as  that  it  could  not 
in  any  case  be  left  to  the  triers,  with  other 
evidence.  Suppose  that  the  sherifi*  was 
proved  to  have  been  making  inquiries 
about  persons  as  to  their  religion,  and 
after  those  inquiries,  left  them  on,  or  took 
them  off  the  panel,  would  not  the  evidence 
in  such  case  be  applicable  P  And  though 
possibly  and  probably  the  evidence  may 
ultimately  turn  out  not  to  be  relevant,  or 
of  any  valuo,  I  think  it  safer  in  the  first 
instance  to  admit  it. 

Attorney  General :  The  admission  of  the 
evidence  referred  to  in  Chief  Justice 
Bushe's  charge  was  not  objeoted  to.  I 
contend  that  the  sheriff  is  not  bound  te 
put  his  hand  inte  a  balloting-box  and  take 
out  the  names  of  inrors  by  chance ;  if  he 
selects  the  names  honestly  and  fairly  from 
the  jurors'  book,  that  is  all  that  can  be 
required  of  him. 

Sir  0.  O'Loghlen :  But  that  is  lost  the 
question  to  be  tried  upon  this  chaUenge. 

Lbfrot,  B.  :  It  is  much  safer,  in  aooord- 
ance  with  the  opinion  of  my  brother 
Moore,  to  admit  tne  evidence  at  present, 
and  then,  if  it  be  clearly  irrelevant,  to  ex- 
clude it  when  we  come  to  charge  the 
triers. 

The  examination  of  the  witness  was  then 
proceeded  with.    He  stated  th»t  he  had 
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examined  the  panel,  and  that  there  were 
twenty-four  or  twenty-fiye  Roman  Catho- 
lics npon  it. 

Peier  Slavin,  examined  by  Sir  (7.  O'Logh- 
len,  was  asked  did  he  assist  in  examining 
the  names  on  the  jnrors'  book. 

The  Attorney  Oeneral  objected  to  any  evi- 
dence being  given  of  the  contents  of  the 
jnrors*  book,  the  book  not  being  produced. 

A  document  purporting  to  be  a  copy  of 
the  general  list  of  jurors,  prepared  pur- 
suant to  the  3  A  4  WtU,  4.  c.  91.,  which, 
when  revised  by  the  recorder  in  open 
court,  and  signed  by  him,  becomes  the 
jurors*  book,  was  put  into  the  witness's 
hands  for  the  purpose  of  enabling  him 
to  state  from  it  the  relative  number  and 
disposition  of  the  names  of  Protestants 
and  Catholics  on  the  jurors*  book  and  the 
panel.  This  was  objected  to  on  behalf  of 
the  Crown. 

MooBE,  J. :  How  could  the  witness  state 
that  it  is  a  copy  of  the  jurors*  book  P 

Lbtbot,  B.  :  It  is  quite  an  elementary 
rule  of  law  that  where  the  original  is  in 
existence,  a  copy  is  not  evidence. 

Sir  Oolman  O'Loghlen :  The  jurors*  book 
is  in  the  clerk  of  the  peace*s  office,  within 
the  precincts  of  the  court,  and  would  be 
proauced  by  the  officer,  if  the  Court 
ordered. 

This  the  Court  declined  to  do,  and  the 
witness  was  withdrawn. 

Francis  Bowling  proved  that  he  had 
attended  at  the  revision  of  the  jury  lists 
and  taken  a  list  of  the  jurors  placed  on  the 
revibed  list  by  the  recorder  in  open  court. 
In  answer  to  the  AUomey  (jfeneral^  he 
stated  that  he  had  not  compared  snob  list 
with  the  list  as  revised  by  the  recorder, 
after  it  had  been  made  up  and  signed  by 
the  recorder. 

The  AUomey  Oeneral  objected  to  the 
document  being  received  in  evidence. 

L£?R0T,  B. :  The  thing  from  which  the 
sheriff  is  to  take  his  panel  is  the  jurors* 
book,  and  nothing  can  be  evidence  of  the 
contents  of  the  book  except  the  book 
itself,  unless  the  Act  of  Parliament  dis- 
penses with  its  production,  and  makes 
something  else  evidence  of  it. 

Holmes :  The  clerk  of  the  peace  has  re- 
fused to  produce  the  jurors*  book  without 
an  order  from  the  Court. 

Attorney  Oeneral:  It  was  quite  com- 
petent to  the  prisoner*s  agent  to  have  gone 
mto  the  office  of  the  clerk  of  the  peace, 
and  to  compare  the  panel  with  the  jurors* 
book.  They  want  now  to  have  a  postpone- 
ment of  the  trial,  perhaps  till  the  day 
after  to-morrow,  to  investigate  the  names 
on  the  book.  They  could  have  got  this 
information  in  time,  if  they  had  applied 
in  the  proper  quarter. 


Lbtbot,  B.  :  We  are  clearly  of  opinion 
that  the  document  offered  in  evidence  can 
by  no  means  be  received  as  evidence  of 
the  contents  of  the  jurors*  book.  Then  we 
are  asked  to  postpone  the  trial,  and  to 
give  an  order  for  the  production  of  the 
jurors*  book,  in  order  to  give  an  oppor- 
tunity of  investigating  the  religion  of  the 
several  jurors,  and  making  an  analysis  to 
show  the  proportion  of  jurors  of  different 
religious  persuasions  on  the  book,  and 
comparing  that  with  the  proportion  in 
which  they  appear  on  the  panel.  But  un- 
less the  law  has  ascertamed  what  that 
proportion  should  be,  and  that  the  court 
can  thus  have  some  standard  in  reference 
to  which  to  direct  the  triers,  it  would  be  a 
nugatory  and  irrelevant  inquiry,  as  well 
as  invidious  and  objectionable,  for  the 
reasons  so  well  expressed  by  the  late  Chief 
Justice  Bushe^  in  the  case  referred  to.(a) 
We  must,  therefore,  refuse  this  applica- 
tion. 

John  JBrtUon,  a  person  whose  naine  did 
not  appear  on  the  panel,  stated  that  he 
had  received  a  summons  to  attend  as  a 
juror.  He  was  asked  what  was  bis  reli- 
gion? 

The  Attorney  Oeneral  objected. 

Letbot,  B.  :  I  don*t  see  any  reason  at 
present  for  admitting  this  evidence. 

Sir  Oolman  O'Loghlen :  I  submit  that  it 
is  evidence  to  show  partiality  on  the  part 
of  the  sheriff,  that  before  the  arrest  of 
Mr.  Mitchd,  JBruton  had  been  summoned 
to  attend  this  Court  as  a  juror,  but  after- 
wards his  name  was  not  placed  on  the 
pauel. 

Lefroy,  B.  :  First  prove  the  service  of 
the  summons  on  the  witness. 

Mr.  Ponder,  sub-sheriff  of  the  City  of 
Dublin  for  nine  years,  proved  that  the 
jury  summons  produced  by  the  la<)t  witness 
was  in  the  handwriting  of  a  Mr.  Wheeler, 
who  was  in  his  employment,  and  stated 
that  Wheeler  had  left  Dublin  to  attend  the 
Dublin  Election  Committee,  under  a 
Speaker's  warrant.  Wheeler  was  occasion- 
ally employed  to  prepare  panels  for  the 
commissions,  but  had  no  part  in  foi*ming 
the  present  panel. 

Cross-examined  by  the  Attorney- Oeneral. 

Mr.  Wheeler  was  only  employed  to  sum- 
mon jurors  after  the  panel  was  prepared. 

John  Boshorough,  summoned  as  a  juror, 
but  not  on  the  panel,  and  E.  /.  Milliken, 
summoned  on  the  previous  Friday,  and  on 
the  panel,  were  asked  as  to  their  religion. 
The  questions  were  disallowed. 


(a)  See  Morgan's  Beportof  the  Maryborough 
Special  Commifsion  in  1832,  p.  236,  vol.  3. 
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Henry  Sneyd  French — Examined  by  ' 
Sir  C.  0*LogMen. 
I  prepared  the  panel  in  this  case  in  the 
sub-sheriff's  house.  Only  Mr.  Hamilton, 
my  Bub-sheriff,  was  present.  I  afterwM-ds 
gave  Mr.  Hamilton  the  panel  containing 
150  odd  names.  I  placed  the  names  of 
the  parties  on  the  panel  according  to  their 
position  and  respectability. 

Did  you  receive  any  assistance  from 
Mr.  Hamilton?^!  merely  asked  him  ques- 
tions as  to  the  position  and  respectability 
of  the  persons  on  the  list. 

Had  you  the  former  panels  before  you  Y 
— No,  there  was  no  occasion,  as  I  had 
already  prepared  two  panels. 

Were  you  aware  of  the  religion  or  poli- 
tics of  any  of  the  parties  you  placed  upon 
the  i)anel  P — No. 

Did  anyone  state  the  religion  or  politics 
of  any  of  those  persons  at  the  time  P — I 
don'c  recollect  it. 

Might  any  person  have  stated  it  P— They 
might.  I  do  not  know  Mr.  Stephen 
Monahan,  I  never  gave  him  a  copy  of 
the  panel. 

Cross-examined  by  Henn, 
I  selected  the  panel  fairly  and  impar- 
tially, and  to  the  best  of  my  judgment. 
No  one  suggested  to   me  that  I  should 
insert  or  omit  the  names  of  any  persons, 
or  change  the  order  in  which  they  stood. 
jffamiZ^(m— Examined  by  Holmes, 
I  was  present  with  the  High  Sheriff  at 
the  framing  of  the  panel. 

Which  of  you  selected  the  names  P — 
Both. 

Which  took  the  most  trouble  ? — I  rather 
think  I  did. 

You  took  them  by  chance,  of  course  P 
— No,  not  exactly  by  chance  ;  I  took  them 
by  their  re8f)ectability.  I  call  men  re- 
spectable whom  I  know  by  their  general 
public  character  to  be  such.  I  never  heard 
any  of  them  talk  on  politics.  I  knew 
nothing  of  their  religion.  I  know  Mr. 
JVheslcT, 
Did  he  know  anything  of  these  jurors  P 

Yes ;  I  askod  him  to  g^ve  me  a  list  of 

the  nersons  who  were  generally  pnt  upon 
panels,  and  he  did  so. 

Then  it  was  from  Mr.  Wheeler's  list  yon 
made  the  selection  P — Partly. 

Can  you  say  how  many  you  took  from 
that  list  P — I  should  say  a  hundred. 

Oh,  so  it  was  from  that  list  you  took 
them,  and  not  from  the  book. 

Gross-examined  by  Whiteside. 
I  discharged  the  duties    of  my  office 
fairly,  honestly,  and  without  corruption. 

Lefbot,  B.  (addressing  the  triers). 
Every  person  who  could  by  possibility 
give   you    information  upon  thai   ques- 


tion, involving,  as  it  does,  one  of  the 
most  important  duties  of  the  sheriff,  and 
his  due  performance  of  it,  has  been  pro- 
duced;  ever>'  opportunity   of   satisfying 
your  minds  has  been  afforded ;   you  have 
heard  the  examination  of  those  witnesses 
who,  if  there  had  been  any  corrupt  motive 
or  practice  in   the  conduct  of  the  high 
sheriff  in  forming  that  panel,  must,  from 
their  position,  have  been  acqaainted  with 
it ;  you  have  heard  the  persons  who  made 
out  the  panel  (the  sheriff  and  his  return- 
ing officer)  state  on  their  oaths  that  they 
had  made  that  panel  impartially,  and  that 
thev  had  no  communication,  direction,  or 
understanding  from  or  with  any  person 
so  as  to  influence  their  judgment,  and  that 
they  had  no  partial  or  corrupt  view  in 
selecting  the  names  upon  it;   that  they 
only   selected  them  with  a  view  to  tlie 
respectability  and  character  of  the  parties 
selected.     They  have  been  closely  sifted 
upon  the  subject ;  if  you  find  any  grounds 
upon  which  you  can  on  your  oaths  impute 
to   the  sheriff   or    his    officers  anything 
which  brings  him   or  them  within   the 
charge  of  partiality,  or  what  is  called  un- 
indifferency  in  the  framing  of  the  panel, 
you  will  find  for  the  challenge  ;  but,  on 
the    other    hand,   if   you    find    no    such 
grounds,  you  will  find  against  it,  and,  in 
our  opinion,  and  you  have  a  right  to  know 
that  opinion,  there  is  no  evidence  what- 
ever to  sustain  the  charge  of  partiality  or 
unindifferenoy  in  the  formation  of   the 
panel  by  the  sheriff  or  his  officers,  and 
you  will  be  warranted  in  finding  against 
the  challenge. 

The  Triers  found  against  the  challenge. 
The  panel  was  then  called  over,  and 
after  twenty  peremptory  challenges  on 
behalf  of  the  prisoner,  and  thirty-nine 
jurors  having  been  set  aside  on  behalf  of 
the  Crown,  a  jury  was  sworn. (a) 

Friday,  May  26, 1848. 

Opbnivg  Spbbch  pob  the  Cbown. 

Attorney  Oeneral:  The  offence,  gentle- 
men, of  which  Mr.  Mitchel  stands  cnar^ed 
is  one  which,  xmtil  a  very  recent  period, 
if  committed  in  England,  would  have  been 
considered  as  treason.  From  the  earliest 
period  of  our  law  the  highest  offence  of 
which  a  subject  can  be  guilty,  is  the  crime 
of  treason;  partly  in  consequence,  per- 
haps, of  the  reverence  that  is  always 
entertained  by  the  laws  of  Enuluid  to- 
wards the  person  of  the  Sovereign ;  and 
partly  in  consequence  of  the  dre^Mlful 
mischiefs  that  may  result  from,  and  the 


(a)  See  the  debate  in  Parliament  od  the 
■election  of  the  jury  in  this  ease,  Feb.  S6, 
1875,  Hans.  vol.  388,  p.  964. 
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number  of  parties  who  are  neoessarily 
inTolved  in,  a  orime  of  that  description. 

In  order,  gentlemen,  that  yon  should 
folly  nnderstand  the  question,  and  the 
only  question  yon  will  have  to  try  in  the 
present  oase,  I  consider  it  my  duty  to  call 
your  attention,  very  shortly  indeed,  to 
what  the  original  law  of  treason  was 
according  to  the  laws  of  this  country. 
So  long  ago  as  the  reign  of  Edvoard  III., 
an  Act  of  Parliament  was  passed  defining 
what  was  treason.  It  is  by  that  enacted 
or  declared  that 

**when  a  man  doth  compass  or  imagine  the 
death  of  our  Lord  the  King,  or  of  our  Lady 
his  companion,  or  of  his  eldest  son  and  heir,'' 

that  is  an  act  constituting  treason.  You 
will  observe  the  words  of  this  declara- 
tion—they are,  that  if  a  man  should  com- 
pass or  imagine  the  death  of  our  Lord  the 
King,  or  of  our  Lady  his  companion,  or 
of  their  eldest  son  and  heir.  Other  matters 
declared  treason  by  the  same  Act  are, 
**  That  if  a  man  do  levy  war  against  our  Lord 
the  King  in  his  realm,  or  be  adherent  to  the 
King's  enemies  in  his  realm,  ginng  to  them  aid 
and  comfort  in  the  realm,  or  elsewhere,  and 
tb^eof  be  probably  attainted  of  open  deed  by 
the  people  of  their  condition." 

Ton  will  observe  the  distinction.  To  con- 
stitute treason  of  the  first  branch  all  that  is 
required  is,  that  the  party  should  compass 
or  imagine  the  death, 

*'  and  that  he  thereof  be  probably  attainted  of 
open  deed  by  the  people  of  their  condition." 

It  is  not  so,  so  far  as  the  levying  of  war  is 
concerned ;  it  is  not  that  he  should  com- 
pass or  imagine  the  levying  of  the  war, 
but  it  is,  that  he  should  actually  levy  war 
against  our  Lord  the  Kins  in  his  realm. 
Therefore,  gentlemen,  this  distinction  has 
always  been  held  in  the  law  of  treason, 
that  any  act  whatsoever  compassing  or 
intending  the  death  of  the  Sovereign  was 
consider^  as  a  treason;  but  the  com- 
passing or  intending  to  levy  war  was  not 
considered  treason,  unless,  in  point  of 
fact,  the  act  of  levying  war  had  been 
actually  committed.  Accordingly,  it  has 
fi*equently  been  decided,  that  any  act 
whatsoever  tending  to  the  endangering 
the  life  of  the  Sovereign,— such,  fbr  in- 
stance, as  people  meeting,  consulting,  and 
considering  together  as  to  the  manner  in 
which  they  should  deprive  the  Sovereign 
of  life,  althongh  they  did  not  determine 
upon  the  means,  that  such  was  an  overt 
act  of  compassing  the  death  of  the  King. 
That,  gentlemen,  would  not  have  been  so 
as  to  the  levying  of  war ;  for  the  consult- 
ing and  the  determining  as  to  tho  mode  of 
levying  war  would  not  constitute  treason, 
unless  they  had  gone  further,  and  actually 
commenced  the   levying  of  war.     But 


though  that  was  so,  it  was  held  f^om  yery 
early  times  that  that  act,  though  it  might 
be  a  portion  of  another  treason,  would  be 
considered  as  a  compassing  the  death  of 
the  King.  For  instance,  if  parties  cn^o^ed 
in  a  war  against  the  Sovereign,  calculated 
in  its  nature  to  endanger  the  personal 
safety  of  the  Sovereign,  a  levying  of  a 
war  of  that  description,  or  even  taking 
steps  towards  the  levying  of  such  a  war, 
would  be  considered  as  a  compassing  the 
death,  because  it  was  in  its  nature  calcu- 
lated to  terminate  in  that  way. 

Thus,  gentlemen,  matters  stood  accord- 
ing to  the  law  of  England,  [until  the 
36  Oeo,  3.  c.  7.,  in  the  year,  I  believe,  1796. 
At  that  time  an  Act  was  passed  by  the 
Parliament  of  England,  by  which  it  was 
enacted : 

'*  That  if  any  person  or  persons  whatsoever 
during  the  natural  lifb  of  His  Majesty,  or 
until  the  end  of  the  then  next  session  of  Parlia- 
ment after  a  demise  of  the  crown,  shall  within 
the  realm  or  without,  compass,  imairine,  invent, 
devise,  or  intend  death  or  destmc^on,  or  any 
bodily  harm  tending  to  death  or  destmctioo, 
maim  or  wounding,  imprisonment  or  restraint 
of  the  person  of  the  same,  our  sovereign  Lord 
the  King,  his  heirs  and  successors,  or  to  de|Hive 
or  depose  him  or  them  from  the  style,  honour, 
or  kingly  name  of  the  Imperial  crown  of  this 
realm,  or  of  any  other  of  His  Majesty's 
dominions  and  countries,  or  to  levy  war  against 
His  Majesty,  bis  heirs  and  successors  within  this 
realm,  in  order  by  force  or  constraint  to  compel 
him  or  them  to  change  his  or  their  measures  or 
counsels,  or  in  order  to  put  any  force  or  con- 
straint upon,  or  to  intimidate,  or  overawe  both 
houses,  or  either  house  of  Parliament,  or  to 
move  or  stir  any  foreigner  or  stranger  with 
force  to  invade  this  realm,  or  any  other  His 
Majesty's  dominions  or  countries,  under  the 
obeisance  of  His  Majesty,  his  heirs  and  £ue- 
cessors;  and  such  compassings,  imaginations, 
inventions,  devices,  or  intentions,  or  any  of 
them,  shall  express,  utter,  or  declare,  by  pub- 
lishing any  printing  or  writing,  or  by  any  overt 
act  or  deed;  being  legally  convicted  thereof, 
npon  the  oaths  of  two  lawful  and  credible 
witnesses,  upon  trial,  or  otherwise  convicted 
or  attainted  by  due  course  of  law,  then  every 
such  person  and  persons,  so  as  aforesaid  offend- 
ing, shall  be  deemed,  declared,  and  adjudged  to 
be  a  traitor  and  traitors,  and  f>hall  suffer  pains 
of  death,  and  also  lose  and  forfeit  as  in  cases  of 
high  treason.'* 

That  Act,  gentlemen,  which  was  origi- 
nally a  temporary  Act,  was  afterwards 
made  perpetual; (a)  but  though  that  Act 
was  made  perpetual,  and  as  such  continued 
in  force  iu  England,  it  was  not  made  the 
law  of  Ireland.  Accordingly,  the  law  of 
Ireland  until  recently  stood  thus,  that  if 
a  party  were  guilty  of  the  act  of  com- 
passing or  imagining  the  death  of  Her 
Majesty,  such  a  party  would  be  guilty  of 


(a)  67  Geo.  8.  c.  6. 
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the  offence  of  treason ;  but  if  a  party 
were  guilty  of  the  oH'ence,  not  of  com- 
passing the  death,  but  merely  compassing, 
or  intending,  or  exciting  disturbance  or 
robellioii.  which  disturl)ance  or  rebellion 
was  not  in  irs  nature  calculated  to  lead  to 
the  I  ersi^jil  dani^^er  of  the  8(;vereign,  that 
was  an  oHonce  not  amounting  in  law  to 
treason,  but  amounting  to  sedition.  On 
the  other  hand,  the  compassing  the  levy- 
ing of  a  war  against  the  -Queen,  which 
naturally  would  lead  to  the  deposition  or 
endanger  the  life  and  personal  safety  of 
the  Queen,  was  still,  according  to  the  law 
of  Ireland,  treason  within  the  statute  of 
Edwnrd,  as  it  would  have  been  considered 
as  a  compat-sing  or  imagination  of  the 
death  of  the  Sovereign. 

In  that  state  the  law  remained  until  the 
month  of  April  last.  Previous  to  the 
month  of  April  you  are  aware  of  the 
state  of  circumstances  in  which  this 
country  was  placed.  You  are  aware  of 
the  political  associations  that  were  formed 
throughout  the  country,  and  you  are 
aware  of  the  objects  professed  and  avowed 
by  those  several  associations.  The  object 
avowed  by  some  of  those  associations  up 
to  that  period  was,  to  procure  a  repeal  of 
the  legislative  union.  That,  gentlemen, 
was  a  legitimate  and  legal  object.  The 
legislative  union  is  the  etl'ect  of  an  A  ct  of 
Parliament;  and  there  is  no  illegality, 
nor  is  there  anything  wrong,  in  any  per- 
son who  supposes  that  a  repeal  of  that  Act 
of  Parliament  would  be  beneficial  to  this 
country,  endeavouring  to  obtain  that  re- 
peal by  legal  and  constitutional  means. 
Accordingly,  some  of  the  associations  pro- 
fessed to  obtain  a  repeal  of  the  legislative 
union  by  legal  and  constitutional  modes, 
as  they  said;  by  the  force  of  public 
opinion,  by  bringing  the  opinion  of  the 
public  to  bear  upon  the  question ;  raising 
a  party  in  the  country  favourable  to  it,  and 
satisfying  the  legislature  that  the  true 
interests  of  the  country  required  snch  an 
alteration  in  the  constitution.  So  far, 
gentlemen,  there  was  nothing  wrong, 
nothing  illegal ;  but  a  party  separated 
from  that  association,  and  the  professed 
object  of  that  i>arty, — so  far  as  we  can 
judge  from  their  publications,  some  of 
which  will  be  laid  before  you  to-daj, — 
was,  to  obtain  that  repeal  of  the  legisla- 
tive union,  not  by  legal  and  constitutional 
modes,  but  by  having  recourse  to  force 
and  violence.  In  that  state  of  thin^  the 
law  of  Ireland  was  this,  that  advising  or 
exhorting  people  to  have  recourse  to  a 
levying  of  war  against  Her  Majesty,  or 
advising  people  to  have  recourse  to  such 
measures  as  would  lead  to  or  compel  by 
force  and  constraint  Her  Majesty  to  cnange 
her  measures  or  counsels,  though  it  would 
haye  been  treason  in  England,  was  a  mis* 


demeanor  according  to  the  law  of  Ire- 
land. Accordingly,  in  order  to  assimUate 
the  law  of  the  two  countries,  and  in  order 
to  miti2:ate  the  severity  of  the  law  of 
England,  th^  Act  of  Parliament  was  passed 
upon  which  tlie  present  prosecution  is 
founded  That  Aci  of  Parliament  re- 
ceived the  royal  assent  on  the  22nd  of 
April  last. 

Previously,  gentlemen,  to  that  Act  of 
Parliament  receiving  the  royal  assent,  I 
think  it  was  on  the  12th  February,  the 
newspaper  of  which  Mr.  Mitchel  is  the 
proprietor  was  first  published  in  this  city. 
It  was  called  the  United  Irishman.  From 
the  very  first  number  the  articles  published 
in  it  were  of  a  tendency  certainly  calcu- 
lated to  excite  the  attention  of  the  Govern- 
ment, and  of  those  having  any  regard  to 
the  preservation  of  the  public  peace  or 
tranquillity  in  this  country.  I  do  not  mean 
— because,  although  perhaps  it  might  be 
strictly  legal,  there  might  be  some  ques- 
tion as  to  whether  it  would  be  exactly  fair 
to  the  prisoner — to  offer  in  evidence  any 
articles  of  this  newspaper  published  prior 
to  the  Act  of  Parliament  receiving  the 
royal  assent.  It  is  enough  to  say  that 
some  of  those  articles  had  been  made, 
and  still  are,  the  subject  matter  of  prose- 
cutions pending  against  him  for  seaition 
in  the  Court  of  Queen's  Bench. (a)  That, 
gentlemen,  is  all  I  shall  say  in  relation  to 
those  articles. 

But  the  Act  of  Parliament  which  re- 
ceived the  royal  assent  on  the  22nd  of 
April  last  enacted : 

"That  if  any  person  whatsoever  after  the 
passing  of  this  Act  shall,  within  the  United 
Kingdom  or  without,  compass,  imagine,  invent, 
devise,  or  intend  to  deprive  or  depose  our  most 
Gracious  I<ady  the  Queen«  her  heirs  or  succes- 
sors, from  the  style,  honour,  r»r  royal  name  of 
the  imperial  crown  of  the  United  Kingdom,  or 
of  any  other  of  Her  Majesty's  domimons  and 
countries,  or  to  levy  war  against  Her  Majesty, 
her  heirs  or  successors  witliin  any  part  of  the 
United  Kingdom,  in  order  by  force  or  constraint 
to  compel  her  or  them  to  change  her  or 
their  measures  or  counsels ;  or  in  order  to  pat 
any  force  or  constraint  upon,  or  in  order  to  in- 
timidate or  overawe  both  houses,  or  either  house 
of  parliament,  or  to  move  or  stir  any  foreigner 
or  stranger  with  force  to  invade  the  United 
Kingdom  or  any  other  Her  Majesty's  dominions 
or  countries,  under  the  obeisance  of  Her 
Majesty,  her  heirs  or  successors ;  and  such  com- 
passings,  imaginations,  inventions,  devices,  or 
intentions,  or  any  of  them  shall  express,  otter, 
or  declare,  by  pablisbing  any  printing  or  writ- 
ing, or  by  open  and  ad^dsed  speaking,  or  by  any 
overt  act  or  deed;  every  person  so  offending 
shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  8«as  for  the 


(a)  See  above,  p.  546. 
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term  of  bis  or  ber  natural  life,  or  for  any  term 
DOt  less  than  seven  years ;  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  bard  labour,  as  the  Court  shall  direct.'' 

The  charge  that  we  bring  forward 
against  Mr.  MUchd  is  that  he  did,  since 
the  passing  of  this  Act, 

**  compass,  imagine,  invent,  devise,  and  intend 
to  deprive  and  depose  the  Queen  from  the  style, 
honour,  and  royal  name  of  the  Imperial  Crown 
of  the  United  Kingdom." 

And  that  he  did  also 

**  oompass,  invent,  devise,  and  intend  to  levy 
war  against  Her  Migesty  within  the  United 
Kingdom,  in  order  by  force  and  constraint  to 
compel  ber  to  change  her  measures  or  counsels ; 
and  that  such  bis  intention  he  did  express  and 
declare  by  publications  in  a  newspaper  of  which 
he  is  the  editor,  publisher,  and  proprietor." 

I  mentioned  that  a  proseontion  was 
pending  against  Mr.  Mitchel  in  the  Court 
of  Queen's  Bench  for  articles  published 
by  him  in  the  United  Irishman.{a)  'Pro- 
secutions  were  also  pending  against 
Mr.  8mUh  O'Brien  and  Mr.  Meagher, 
members  of  the  Irish  Confederation,  (b)  It 
appears  that,  in  oonse<]uence  of  those 
prosecutions,  it  was  considered  advisable 
Dj  persons  entertaining  the  same  political 
opinions  in  the  city  of  Limerick  to  get  up 
a  meeting,  or  to  give  an  entertainment  to 
those  three  persons  who  were  so  prose- 
cuted. And  accordingly  a  meeting  which 
was  described  as  "  a  soiree  to  the  prose- 
cuted patriots  **  was  held  on  Saturday, 
the  dOth  of  April ;  and  at  that  meeting 
Mr.  Mitchel,  Mr.  Smith  O'Brim,  and 
Mr.  Meagher  attended.  In  the  course 
of  that  evening  Mr.  Mitchel  delivered 
a  speech,  the  publication  of  which  speech 
in  bis  own  newspaper  on  Saturday  the 
6th  of  May  is  one  of  the  articles  upon 
which  we  rely,  as  a  printing  and  pub- 
lishing by  him  within  the  words  of  the 
Act  of  Parliament,  expressing  and  de- 
claring such  the  imairinations,  inven- 
tions, and  devices  that  he  had  previously 
formed.  And  the  question — and  I  believe 
the  only  question — that  will  be  left  to  you 
by  the  Court  will  be  this,  whether  in  point 
of  fact  this  article  and  the  article  in  the 
other  paper,  which  I  shall  call  your 
attention  to  just  now,  do  not  clearly 
express  and  declare  such  the  intention  of 
Mr.  Mitchel;  that  intention  being  a  de- 
position of  Her  Majesty  the  Queen,  from 
the  Btjle,  honour,  and  royal  name  of  the 
imperial  crown  of  the  United  Kingdom, 
or  a  levying  of  war  against  Her  Majesty, 
in  order  to  force  her  to  change  her  mea- 
sures and  counsels.  You  will  not  in  this 
trial  have  to  determine  upon  the  credit  to 


(a)  See  above  p.  545. 
(6)  See  above  p.  571. 
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be  given  to  witnesses.  Your  opinion  will 
bo  required  merely  upon  the  meaning, 
and  intention,  and  construction  of  these 
articles,  written  and  published  by  Mr. 
Mitchel  in  this  paper  of  which  he  is  pro- 
prietor. 

Q^ntlemen,  the  first  of  these  articles  is 
the  report  of  a  speech  delivered  by  him  at 
the  meeting  at  Limerick.  It  purports  to 
be  a  report  taken  from  another  paper, 
the  Limerick  Reporter,  But,  gentlemen, 
it  is  not  for  the  publication  of  that  docu- 
ment as  taken  from  another  paper  we 
proceed.  We  do  not  make  the  subject- 
matter  of  our  proceeding  any  of  the 
speeches,  however  seditious,  that  may 
have  been  delivered  at  that  meeting  ;  but 
wo  rely  on  this  publication,  as  a  publish- 
ing, expressing,  and  printing  of  an  article, 
containine  the  sentiments  delivered  by 
Mr.  Mitciiel  himself,  at  that  meeting, 
which  of  course  he  adopts  by  this  his 
publication.     The  article  is  as  follows : 

'*  Mr.  Mitchel  having  been  loudly  called  on, 
then  rose  amidst  a  hurricane  of  applause  and 
said:" 

This  was  in  answer  to  the  toast  of  the 
**  Prosecuted  patriots  " : 

**  Mr.  Chairman  and  citizens  of  Limerick,  my 
first  duty  is,  to  thank  you,  which  I  do  cordially 
and  sincerely,  for  the  generous  reception  you 
have  this  night  given  to  those  who  have  been 
selected  for  prosecution  by  the  British  Govem- 
meot— a  reception  which,  notwithtttandiog  what 
has  occurred  outside  that  door,  must  be  called 
a  triumphant  one." 

As  far  as  I  can  judee,  what  occurred 
outside  that  door  was  tnis — it  bo  apjpears 
in  a  subsequent  part  of  the  speech  or  Mr. 
Mitchel— 'thskt  a  portion  of  the  people  of 
Limerick,  who  did  not  approve  of  the 
course  pursued  by  Mr.  Mitchel,  had  hooted 
him,  and  not  given  him  that  reception 
which  perhaps  he  had  some  reason  to 
expect.    He  bays : 

"  I  have  seen  nothing  in  all  this  mob  violence 
to  make  me  despond  for  a  moment.  The  peo- 
ple are  the  true  sourcu  of  legitimate  power. 
That  howling  multitude  outside  are  a  thousand 
times  preferable  to  the  howling  legislators  of 
England,  who  yelled  against  Smith  O'Brien 
(cheers).  I  am  no  drawing-room  democrat, 
who  can  discourse  of  the  powers  and  virtues  of 
the  people  only  while  they  are  smiling  and 
cheering  around  me. — Mob  law  itself  in  Ireland 
is  far  better  than  Government  law — that  well- 
ordered  and  civilized  system  that  slays  its 
millions  of  human  beings  within  the  year.  I 
tell  you  that  rather  than  endure  one  other  prear 
of  British  dominion,  I  would  take  a  provisional 
government  selected  out  of  the  men  that  are 
bellowing  there  in  the  street.*' 

N'ow,  gentlemen,  what  did  Mr.  Mitchd 
moan  by  alluding  to  a  provisional  govern- 
ment P  What  does  the  histonr  of  the 
times  we  live  in  tell  usP    Where  then 
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was  there,  and  where  alone  was  there,  a 
provisional  government?  Where,  but  in 
the  kingdom  of  France?  Within  a  very 
short  period  before  this  article  was  pub- 
lished, the  ppople  of  France  had  over- 
thrown the  monarchical  government  of  the 
country,  and  established  a  republic.  If 
there  are  other  expressions  in  this  speech 
of  which  there  shall  be  any  doubt,  I  think 
that  this  expression,  that  he  would  prefer 
a  provisional  government  formed  of  the 
mob  that  was  hooting  outside  the  door 
rather  than  endure  one  other  year  of  the 
British  Government  of  misrule,  as  he 
called  it.  will  leave  very  little  doubt  in 
your  minds  as  to  what  the  true  meaning, 
character,  and  intention  of  Mr.  Mitchel 
and  of  this  publication  was.     He  says  : 

"  You  need  not  fear,  my  friends,  that  I  will 
misinterpret  the  compliment  that  has  been  paid 
me  in  inviting  me  to  your  city  on  this  occa- 
sion. You  need  not  fear  that  1  have  accepted 
your  invitation  in  order  that  I  might  thrust 
any  particular  opinions  of  my  own  down 
your  throats  (hear,  hear),  or  in  order  to 
induce  a  belief  that  there  is  between  me  and 
your  distinguished  guests — Smith  O'Brien  and 
Thomas  Meagher — a  more  thorough  identifica- 
tion than  there  is,  or  needs  to  be.  We  don't 
want  this  thorough  identification  (hear).  Some 
of  the  things  1  have  done  and  written  these 
gentlemen  have  both  condemned,  as  believing 
either  that  they  were  wrong  in  themselves,  or 
that  the  time  had  not  come  for  them.  And  I 
eanoot  be  even  with  my  friends  in  this  matter— 
I  am  not  able  to  repudiate  any  of  their  public 
acts.  Can  I  repudiate,  for  instance,  the  last 
speech  of  Mr.  O'Brien  in  the  British  Parliament 
— one  of  the  noblest,  clearest  statements  of  Ire- 
land's case — the  very  haughtiest,  grandest  de- 
fiance flung  in  the  face  of  Ireland's  enemies, 
that  ever  yet  fell  from  the  lips  of  man  (loud 
cheers)  ?  Or  can  I  condemn  the  alternative 
pnt  by  Mr.  Meagher,  who  says,  *  when  the  last 
constitutional  appeal  shall  be  made,  and  shall 
fail,  then  up  with  the  barricades,  and  invoke 
the  God  of  battles '  ?  " 

That  is  the  sentiment  of  Mr.  Meagher 
that  he  cannot  find  fault  with  :— *'  when 
the  last  constitutional  appeal  shall  be 
made,  and  shall  fail,  then  np  with  the 
barricades,  and  invoke  the  God  of  battles." 
He  says : 

"  Can  I  repudiate  this — who  hold  that  consti- 
tutional appeals  are  long  since  closed  against  us 
and  that  we  have  even  now  no  resource,  except 
— when  we  have  the  means  and  the  pluck  to  do 
it— the  barricades  and  the  God  of  battles  ?  " 

Mr.  Mitchd  states  his  own  opinion  to  be 
that  the  time  for  all  constitutional  ap- 
peals was  past ;  **  and  that  we  have  even 
now  no  resource  except — when  we  have 
the  means  and  the  pluck  to  do  it— the 
barricadea  and  the  G^d  of  battles."  You , 
gentlemen,  no  doubt  reGollect — ^it  is  a 
portion  of  the  history  of  the  world — 
that  this  allusion  to  barricades  is  bor- 


rowed from  the  then  recent  revolution 
that  was  eflPected  in  France.  He  says: 
•'  No ;  all  the  seditions  and  treasons  of 
these  gentlemen  I  adopt  and  accept,  and 
I  ask  for  more."  Here,  gentlemen,  he 
gives  his  own  construction  of  the  senti- 
ment ho  expresses.     He  says : 

•*  No  ;  hli  the  seditions  and  treasons  of  these 
gentlemen  I  adopt  and  accept,  and  I  ask  for 
more  (hear,  hear).  Whatever  has  been  done  or 
said  by  the  most  disafiPected  person  in  all  Ireland 
against  the  existence  of  the  party  which  calls 
itself  the  Government— nothing  can  go  too  far 
for  me.  Whatever  public  treasons  there  are  in 
this  laud,  I  have  stomach  for  them  all  (loud 
cheering).  But,  sir,  have  we  not  had  in  Ireland 
somewhat  too  much  of  this  adopting  and  avow- 
ing, or  also  repudiating  and  disavowing,  what 
has  been  said  or  done  by  others?  Might  we 
not,  perhaps,  act  with  advantage  less  as  parties, 
and  more  as  mere  men,  each  of  us  on  his  own 
responsibility  (hear,  hear)  ?  I  am  here,  I  be- 
lieve, as  your  guest  on  one  account  alone.  You 
will  say  whether  I  state  it  truly.  I  am  here, 
not  as  a  Jacobin  (which  I  am  not)— nor  as  a 
Communist  (which  I  am  not) — nor  even  as  a 
Republican  (which  I  am)  (loud  cheers)  ;  but 
simply  and  merely  because  I  am  a  bitter  and 
irreconcilable  enemy  to  the  British  Government 
(hear,  hear).  As  to  the  position  of  our  great 
cause,  1  think  it  is  full  of  peril  as  well  as  full 
of  hope.  In  proportion  as  the  Irish  nation  has 
been  gathering  up  strength  and  spirit  to  rid  its 
soil  of  their  enemies,  those  enemies  have  also 
been  collecting  their  strength  and  hardening 
their  hearts  to  hold  our  country  in  our  despite. 
It  is  fortunate,  I  think,  that  those  who  have 
taken  a  forward  part  in  rousing  our  people  to 
these  hopes  and  efforts  are  the  first  to  bear  the 
brunt  of  the  danger.  It  is  better  that  they 
should  be  called  to  encounter  it  in  the  Courts  of 
Justice  first  than  that  it  should  fall  on  a  people 
not  yet  prepared  in  the  field.  But  while  we 
meet  the  enemy  in  the  Queen's  Bench,  we  have 
a  right  to  call  upon  you  to  sustain  us  by  a  firm 
and  universal  avowal  of  yoor  opinion.  On  the 
constituents  of  Smith  O'Brien  especially  devolves 
this  duty.  While  the  British  Parliament  calls 
his  exertions  *  treason '  and  •  felony,'  it  is  ior  his 
constituents  to  declare  that  in  all  this  treason 
and  felony  he  is  doing  his  duty  by  them 
(cheers).  And  more  than  this:  it  is  your  duty 
further  to  prepare  systematically  to  sustain  him, 
if  it  come  to  that,  in  arms." 

For  what  purpose,  m^  I  ask,  were 
those  arms  to  be  used  P  Were  those  arms 
to  be  used,  or  is  it  possible  they  were  in- 
tended to  be  used,  for  any  purpose  except 
that  which  I  take  the  liberty  of  suggesting? 

''May  I  presume  to  address  the  women  of 
Limerick  (hear,  hear,  and  loud  cheers)  ?  It  is 
the  first  time  I  have  ever  been  in  the  presence 
of  the  daughters  of  those  heroines  who  held  the 
breach  against  King  William;  and  they  will 
understand  me  when  I  say  that  no  Irishwoman 
ought  so  much  as  to  speak  to  a  man  who  has 
not  provided  himself  with  arms.  No  lady  is 
too  delicate  for  the  culinary  operation  of  cast- 
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ing  balieto  (laughter).  No  haod  is  too  white 
to  make  up  cartridgeB  (hear,  and  cheers).  And 
I  hope,  if  it  be  needful  to  come  to  the  last 
resort,  that  the  citizens  of  Limerick,  male  and 
female,  will  not  disgrace  their  paternal  and 
maternal  ancestors." 

For  what  purpose  were  the  ladies  of 
Limerick  to  make  op  these  cartridges  and 
to  cast  ballets  P  For  what  purpose  but  to 
be  used,  as  the  arms  were,  against  those 
whom  he  designates  the  enemies  of  the 
country,  namely,  the  British  Government  P 

"  Before  sitting  down  now  I  wish  to  contra- 
dict one  calumny.  It  has  been  said  of  me — 
Lord  Clarendon  has  had  it  posted  up  over 
Dublin — that  I  have  been  inciting  the  people  to 
plunder  and  massacre ;  that  my  object  is  to  raise 
a  hasty  and  immature  insurrection  ;  that  I  want 
to  plunder  houses,  to  rob  banks,  to  break  into 
shops  and  stores.  Need  I  refute  this  outrageous 
calumuy  (cries  of  'no,  no,'  and  cheers)  ?  Who 
ever  heard  me  stimulate  my  countrymen  to  civil 
war  against  their  own  flesh  and  blood  ?  My 
friends,  we  have  no  enemies  here  save  the 
British  Groverument  and  their  abettors." 

Can  there,  gentlemen,  be  any  doubt  who 
were  the  enemies  designated  all  through 
this  speech  as  the  enemies  that  were  to  be 
met  in  arms;  as  ihe  enemies  for  whose 
destruction  these  arms  were  to  be  pro- 
vided ;  and  for  whose  destruction  the 
ladies  of  Limerick  were  to  be  employed  in 
making  cartridges  and  casting  bullets  P 
He  says : 

**  A  war  of  assassination  and  plunder  against 
our  countrymen  would  be  a  wound  to  our  own 
vitals  (hear,  and  cheers).     I  shall  say  no  more 
of  this ;  but,  again  heartily  thanking  you   for 
your  kindness,  I  conclude  by  urging  you  once 
more  to   stand  by  and  sustain  Smith  O'Brien 
against  his  enemies  and  yours — to  sustain  him, 
not  for  his  sake,  but  for  your  own. 
<* '  If  yet  you  are  not  lost  to  common  sense. 
Assist  your  patriot  in  your  own  defence ; 
The  fi*oIish  cant,  he  went  too  far— despise. 
And  know  that  to  be  brave  is  to  be  wise. ' " 
I  will  not,  gentlemen,   trespass   upon 
your  patience  by  again  going  OTer  this 
speech.    I  shall  only  very  shortly  remind 
you,  that  in  the  early  part  he  announces 
that  he  rather  would  prefer  a  provisional 

government,  constituted  of  a  mob  that 
ad  hooted  him  in  the  morning,  and  were 
hooting  him  at  that  time  outtiae,  than  for 
one  year  more  endure  the  British  Qovem- 
ment.  I  would  call  your  attention  to  this 
other  oassage.  He  said  that  all  the  trea- 
sons tnat  had  been  spoken  he  approved  of 
— and,  I  think,  had  stomach  for  them  all ; 
that  he  did  not  repudiate  the  statement  of 
Mr.  Meagher,  who  had  stated  that, 

'*  when  the  last  constitutional  appeal  should  be 
made,  and  should  fail,  then  up  with  the  barri- 
cades and  invoke  the  God  of  battles.*' 
He  stated,  that  although  he  was  not  there 
in  his  character  of  a  liepablican,  he  was 
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a  B^ublican    in  principle, 
that, 

''All  the  constitutional  appeals  were  long 
since  closed  against  us ;  and  that  even  now  we 
had  no  resource  except — when  we  have  the 
means  and  the  pluck  to  do  it — ^the  barricades 
and  the  Ood  of  battles.*' 

I  be^  of  you  therefore,  gentlemen,  when 
considering  this  publication  in  year  juiy- 
box,  to  ask  yourselves  calmly  and  deli- 
beratelv  what  other  object  or  intention 
could  he  have  had  than  that  which  we 
assiffn  to  him,  of  compassing  to  deprive 
or  <&pose  the  Queen  from  the  style  or 
royal  name  of  the  Imperial  Crown  of  the 
United  Kingdom ;  or,  if  not  that,  to  levy 
war  against  Her  Majesty  within  the 
United  Kingdom,  in  order  by  force  and 
constraint  to  compel  her  to  change  her 
measures  or  counsels.  If,  gentlemen,  a 
provisional  government  is  to  be  formed, 
what,  may  I  ask  you.  is  to  become  of  her  P 
If  a  provisional  government  is  to  be 
formed  sitting  in  Dublin,  is  it  for  the 
purpose  of  continuing  Her  Majesty  as 
Queen  of  the  United  Kingdom  P  The  two 
things,  gentlemen,  are  utterly  and  alto- 
gether inconsistent  and  incompatible.  If 
that  was  not  the  object,  must  it  not,  at  all 
events,  have  been  the  other— of  intending 
to  levy  war  against  the  Government,  in 
order  by  an  armed  force  to  compel  a 
change  in  the  constitution  P  That,  gentle- 
men, is  the  nature  of  the  publication  in 
the  first  paper,  upon  which  we  call  for 
your  verdict.  That  paper  was  published 
on  the  6th  of  May. 

Gentlemen,  if  that  article  stood  alone  I 
do  not  anticipate  that  any  doubt  could  be 
entertained  of  what  the  feelings,  opinions, 
and  intentions  of  Mr.  Mitehel  were.  But 
in  order  to  remove  all  doubt,  in  order,  I 
should  suppose,  to  leave  no  alternative  to 
any  Gt)vernment,  or  to  any  officer  holding 
the  position  that  I  do,  but  to  appeal  to  the 
laws  of  the  country,  Mr.  Mitchd,  in  the 
very  succeeding  number  of  his  {>aper,  pub- 
lished two  other  articles  in  which  the  in- 
tention of  establishing  an  Irish  republic, 
the  time  of  its  establishment,  the  mode  of 
its  establishment,  is  in  express  terms 
stated.  This,  gentlemen,  is  not  merely  a 
publication  in  the  newspaper  of  Mr.  Mxt- 
chel,  it  is  a  letter  purporting  to  have  been 
written  by  himself,  addressed  "To  the 
Protestant  farmers,  labourers,  and  artisans 
of  the  north  of  Ireland."  The  letter  is  not 
dated,  but  of  course,  the  newspaper  being 
dated  the  ISth  of  May,  the  letter  must  be 
presumed  to  be  written  and  published,  and 
of  course  was  published,  on  the  same  day. 

[llie  Attorney  Oeneral  read  the  first 
part  of  the  letter  to  the  Protestant  farmers 
of  the  North  of  Ireland  set  out  in  the 
indictment,  above,  p.  607  uid  continued :] 
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Now,  gentlemen,  I  come  to  the  part  of 
this  letter  which  clearly  and  plainly  ox- 
preeses  the  whole  object  of  Mr.  Mitchell 
and  the  nature  of  this  publication  : 

**  I  tell  you  frankly,  that  I,  for  one,  am  not 
*  loyal.'  1  am  not  wedded  to  the  Queen  of 
England,  nor  unalterably  attached  to  the  House 
of  Brunswick.  In  fact,  I  love  my  own  bam 
better  than  I  love  that  house.  The  time  is  loug 
past  when  Jehovah  anointed  Kings.  The  thing 
has  long  since  grown  a  monstrous  imposture, 
and  has  been  already,  in  some  civilized  countries, 
detected  as  such,  and  drummed  out  accord- 
ingly." 

Alluding,  I  suppose,  to  the  recent  changes 
in  France,  and  the  abolition  of  monarchical 
government, 

*•  A  modern  King,  my  friends,  is  no  more  like 
an  ancient  anointed  Shepherd  of  the  People 
than  an  Archbishop's  apron  is  like  the  Urim 
and  Thun.mim.  There  is  no  divine  right  noiv 
but  in  the  Sovereign  People. 

"  As  for  the  *  institutions  of  the  country,*  I 
loath  and  despise  them  ;  we  are  sickening  and 
dying  of  these  institutions  fast ;  they  are  con- 
suming us  like  a  plague,  degrading  us  to  paupers 
in  mind,  body,  and  estate — yes,  making  our 
very  souls  beggarly  and  cowardly.  They  are  a 
failure  and  a  fraud,  these  institutions— from  the 
topmost  crowu-jewel  to  the  meanest  detective's 
note-book  there  is  no  soundness  in  them,  God 
and  man  are  weary  of  them.  Their  last  hour  is 
at  hand  ;  and  1  thank  God  that  I  live  in  the  days 
when  I  shall  witness  the  utter  downfull,  and 
trample  upon  the  grave  of  the  most  portentous, 
the  grandest,  the  meanest,  and  cruellest  tyranny 
that  ever  deformed  this  world." 

Gentlemen,  may  I  ask  you  what  mean- 
ing will  you  put  on  this  paragraph  ?  He 
says,  "  1  am  not  loyal.  I  am  not  wedded 
to  the  Queen  of  England,  nor  unalterably 
attached  to  the  House  of  Brunswick. 
Does  not  that  of  itself  mean,  that  he  sees 
no  diflBculty,  or  no  objection,  if  he  can,  in 
getting  rid  of  the  Queen  of  England  and 
the  House  of  Brunswick  P  **  The  time  is 
long  past  when  Jehovah  anointed  kings." 
He  says,  **  in  some  civilized  countries  the 
humbug  has  been  discovered  and  the  thing 
drummed  out."  It  does  not  even  rest 
hero.    He  says : 

"These,  jou  think,  are  strong  words;  but 
they  are  not  one  whit  stronger  than  the  feeling 
that  prompts  them — that  glows  this  moment 
deep  in  the  souls  of  moving  and  awakening  mil- 
lions of  our  fellow-countrymen  of  Ireland — aye, 
and  in  your  souls  too,  Protestants  of  Ulster,  if 
you  would  acknowledge  it  to  yourselves.  I 
smile  at  the  formal  resolution  about  *  loyalty  to 
Queen  Victoria '  so  eagerly  passed  and  hurried 
over  as  a  dubious  kind  of  form  at  tenant-right 
meetings  and  *  Protestant  Repeal '  meetings.  1 
laughed  outright  here,  on  Tuesday  night  last, 
at  the  suspicious  warmth  with  which  Dublin 
merchants,  as  if  afiraid  of  themselves,  protested 
so  anxiously  that  they  would  yield  in  loyalty  to 
none.    They,  democrats  by  nature  and  position. 


meeting  there  without  a  nobleman  to  counten- 
ance them ;  with  the  Queen's  representative 
scowling  black  upon  them  from  his  castle,  are, 
they  declare  it  with  most  nervous  solemnity, 
loyal  men.  Indeed,  it  was  easy  to  see  that  a 
vague  feeling  was  upon  them  of  the  real  mean- 
ing and  tendency  of  all  these  meetings— of  what 
all  this  must  end  in,  and  to  what  haven  they  and 
you,  and  we,  are  all,  in  a  happy  hour,  inevitably 
drifting  together." 

That  haven  he  expresses  in  the  next  para- 
graph: 

"My  friends,  the  people's  sovereignty,  the 
land,  and  sea,  and  air  of  Ireland  for  Uie  people 
of  Ireland." 

That,  gentlemen,  is  the  maxim,  having 
previously  talked  of  ''  not  being  wedded 
to  the  Queen  of  England,  or  unalterably 
attached  to  the  House  of  Brunswick."  H^ 
says  : 

"  This  is  the  gospel  that  the  heavens  and  the 
earth  are  preaching,  and  that  all  hearts  are 
secretly  burning  to  embrace.  Give  up  for  ever 
that  old  interpretation  you  put  upon  the  word 
•  llepeaL'  Repeal  is  no  priest  movement ;  it  is 
no  sectarian  movement ;  it  is  no  money-swindle, 
nor  *  eighty-  two '  delusion,  nor  puffery,  nor 
O'Connellism,  nor  MuUaghmast  'green-cap' 
stage-play,  nor  loud-sounaing  inanity  of  any 
sort,  got  up  for  any  man's  profit  or  praise.  It  is 
the  mighty  passionate  struggle  of  a  nation 
hastening  to  be  born  into  new  national  life ;  in 
the  which  unspeakable  throes,  all  the  parts,  and 
powers,  and  elements  of  our  Irish  existence — 
our  confederations,  our  Protestant  repeal  asso- 
ciations, our  tenant-right  societies,  our  clubs, 
cliques,  and  committees,  amidst  confusioiis 
enough,  and  the  saddest  jostling  and  jumbling, 
are  all  inevitably  tending,  however  unconscioosly, 
to  one  and  the  same  illustrious  goal — not  a 
local  legislature — not  a  return  to  'our  ancient 
constitution ' — not  a  golden  link,  or  a  patchwork 
parliament,  or  a  College-green  chapel- of -ease  to 
Saint  Stephen's— but  an  IKISH  REPUBLIC, 
one  and  indivisible." 

How,  gentlemen,  is  that  consistent  with 
the  sovereignty  of  the  Queen  P  How  is 
that  consistent  with  her  remaining  Qaeen 
of  the  United  Kingdom,  to  establish  **  an 
Irish  republic,  one  and  indivisible"? 
And  how,  ^ntlemen,  was  that  republic 
to  be  established  P  ^'  How  are  we  to  meet 
that  day?  In  arms,  my  countrymen,  in 
arms."    He  says : 

"In  armSf  my  countrymen,  in  arms.  Thus, 
and  not  otherwise,  have  ever  nations  of  men 
sprung  to  liberty  and  power.  But  why  do  I 
reason  thus  with  you — with  you,  the  Irish  of 
Ulster,  who  never  have  denied  the  noble  creed 
and  sacraments  of  manhood?  You  have  not 
been  schooled  for  forty  years  in  the  fatal  cant  of 
moral  force — you  have  not  been  utterly  de- 
bauched and  emasculated  by  the  clap-trap 
platitudes  of  public  meetings,  and  the  empty 
glare  of  *  imposing  demonstrations.*  You  have 
not  yet  learned  the  litany  of  slaves,  and  the 
whine  of  beaten  hounds,  and  the  way  to  die  a 
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coward's  death.  No ;  let  once  the  great  idea  of 
your  cooDtr^'s  destiny  seize  on  you^  my  kins- 
men, and  the  way  will  be  plain  before  you  as  a 
pike-staff  tweWe  feet  long. 

"  Yet  there  is  one  lesson  you  must  learn — 
fraternal  respect  for  your  countrymen  of  the 
south,  and  that  sympathy  with  them,  and  faith 
in  them,  without  which  there  can  be  no  vital 
nationality  in  Ireland.  You  little  know  the 
history  and  sore  trials  and  humiliations  of  this 
ancient  Irish  race ;  ground  and  trampled  first  for 
long  agcM  into  the  very  earth,  and  then  taught — 
expressly  taught— iu  solemn  harangues,  and 
even  in  sermons,  that  it  was  their  dut^  to  die, 
and  see  their  children  die  before  their  faceH, 
rather  than  resist  their  tyrants  as  men  ought. 
You  can  hardly  believe  that  creatures  with  the 
gait  and  aspect  of  men  could  have  been  brought 
to  this.  And  you  cannot  wonder  that  they 
should  have  been  slow,  slow  in  struggling  up- 
ward out  of  such  darkness  and  desolation.  But 
I  tell  you  the  light  has  at  length  come  to  them ; 
the  flowery  spring  of  this  year  is  the  dawning  of 
their  day ;  and  before  the  com  fields  of  IreUtnd 
are  white  for  the  reaper,  our  eyes  shall  see  the 
sun  flashing  gloriously,  if  the  heavens  be  kind  to 
us,  on  a  hundred  thousand  pikes." 

He  thought,  gentlemen,  perhaps  that 
WEB  not  somciently  plain,  and  accordingly 
he  says : 

**  I  will  speak  plainly.  There  is  now  growing 
on  the  soil  of  Ireland  a  wealth  of  grain,  and 
roots  and  cattle,  fu  more  than  enough  to  sus- 
tain in  life  and  in  comfort  all  the  inhabitants  of 
the  island.  TTiat  wealth  must  not  leave  ns 
another  year** 

That  is,  the  crops  that  were  growing,  and 
the  cattle  that  were  feeding. 

*'  Not  until  every  grain  of  it  is  fought  for  in  every 
stage,  from  the  tying  of  the  sheaf  to  the  loading 
of  the  ship,  iind  the  effort  necessary  to  that 
simple  act  of  self-preservation  will  at  one  and 
the  same  blow  prostrate  British  dominion  and 
landlordism  together.  Tin  but  the  one  act  of 
volition ;  if  we  resolve  but  to  live,  we  make  our 
country  a  free  end  sovereign  state." 

What,  gentlemen,  is  that  free  and  that 
sovereign  state  P  WHat  but  this  ideal  re- 
public r  What  are  the  means  of  gettiug 
it  P  By  arms.  What  is  the  time  P  When 
the  harvest  is  ripe.  What  is  the  modeP 
Yon,  the  farmers  of  the  conutry,  rise  at 
once ;  put  an  end  to  landlordism ;  possess 
yonrselves  of  the  com,  the  crops,  and  the 
cattle  of  the  conn  try.  To  do  so  you  must 
do  it  in  arms.  Let  not  a  particle  of  it 
leave  the  country.  The  same  force  that  is 
necessary  for  the  one  achieves  the  other. 
Abolish  property,  abolish  the  rights  of 
property,  and  constitute  yourselves  "a 
free  and  sovereign  state.  Gentlemen, 
in  sober  earnestness,  may  I  ask  you,  as 
rational  men,  may  I  ask  my  verv  able 
respected  friend  who  is  to  follow,  if  ne  can 
with  his  great  ability  (let  him  if  he  can), 
put  any  other  meaning  on  this  except  an 
exhortation  and  advice  to  the  people,  at 


the  harvest  of  the  present  year,  to  rise  in 
arms,  possess  themselves  of  the  property 
of  the  country,  establish  a  republic,  and 
become  a  free  and  sovereign  state  P  "  Will 
you,"  he  says, 

'*  not  gird  up  your  loins  for  this  great  national 
struggle,  and  stand  with  your  countrymen  for 
life  and  land  ?  Will  you,  the  sons  of  a  warlike 
race,  the  inheritors  of  conquering  memories — 
with  the  arms  of  freemen  in  all  your  homes,  and 
relics  <»f  the  gallant  Republicans  of  Niuety-ei^ht 
for  ever  before  your  eyes— will  yon  stand  foldmg 
your  hands  in  helpless  *  loyalty,*  and  while  every 
nation  in  Christendom  is  seizing  on  its  birth- 
right with  armed  hand^,  will  you  take  patiently 
with  your  rations  of  yellow  meal,  and  your 
inevitable  portion  of  eternal  contempt  ? 

"  If  this  be  your  determination,  Protestants  of 
Ulster,  then  make  haste,  sign  addresses  of 
loyalty  and  confidence  in  Lord  Clarendon,  and 
protest  with  that  other  lord,  your  unalterable 
attachment  to  '  our  venerable  institutions.' 

"John  Mitchel." 

This  is  a  plain  incitement  to  the  estab- 
lishment of  an  Irish  republic,  the  first 
fruit  of  which  was  to  be  the  abolition 
of  property,  the  abolition  of  landlordism, 
ana  the  occupiers  possessing  themselves 
of  the  soil  and  the  produce  of  the  land. 

[The  other  article,  in  the  same  publi- 
cation made  the  subject-matter  of  in- 
dictment, is  an  editorial  article  by  Mr. 
MUehel  in  reply  to  the  following  article  of 
the  Times  on  the  Limerick  demonstration.] 

**As  for  this  braggart  wind-bag  of  a  man, 
John  Mitchel,  he  seems  deficient  even  in  the 
common  allowance  of  '  pluck  '  which  falls  to  the 
share  of  ordinary  men.  He  head  a  rebellion ! 
He  a  hero !  John  Mitchel,  the  runaway  of 
Limerick,  preach  armed  resistance  with  success, 
even  in  the  land  of  poHtical  dupes  I  With  all 
his  vanity  and  tomfoolery,  the  descendant  of 
Brian  Bom  stood  up,  and  took  his  brickbats  and 
black  eye  like  a  man  ;  while  Boanerges  Mitchel, 
and  Meagher  *  of  the  sword,'  sneaked  away, 
under  the  protection  of  the  police,  to  Cruise's 
Hotel.  Mr.  Mitchel's  idea  of  carrying  on  the 
war  is  preciselv  that  of  one  of  those  strange 
monkeys,  of  which  traveller?  love  to  write.  He 
chatters,  he  gibbers,  he  mops,  be  mows,  he 
flourishes  his  f>tick,  and  he  shows  his  teeth. 
You  would  think  he  actually  intended  coming  to 
close  quarters.  Mot  a  bit  of  it.  When,  at  last, 
you  have  made  up  your  mind  that,  at  any  rate, 
it  is  better  to  settle  matters  at  once,  and  advance 
to  meet  the  forest  hero,  lo  !  he  scrambles  up  the 
nearest  tree,  and  hangs  pendulous,  spitting  and 
gibbering  from  a  bough  above  your  head. 

'*Is  this  really  the  best  leader — the  man  of 
most  mark — Young  Ireland  had  to  show  ?  If 
this  be  the  fugleman,  what  are  the  rank  and 
file?  While  danger  there  was  none,  he  was 
valiant  enough.  For  squaring  up  to  a  ghost,  his 
equal  was  nowhere  to  be  found.  How  ready  to 
take  upon  himself  the  penalties  of  treason,  when 
no  law  could  reach  him,  but  how  eager  to  shrink 
even  from  the  penalties  of  felony  !  Is  it  not  a 
little  remarkable  that  Mr^  Mitchel  should  have 
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been  absolutely  unable  to  get  his  pages  printed, 
just  as  the  law  became  suited  to  his  case  ?  Is  it 
not  still  more  remarkable  that  he  alone,  of  the 
three  Irish  traversers,  should  have  had  recourse 
to  technical  objections,  to  avoid  the  conse- 
quences of  the  state  prosecutions?  Is  it  not 
still  more  remarkable,  again,  that  in  the  skirmish 
at  Limerick,  Mr.  Smith  O'Brien  should  have 
found  himself  entirely  alone,  and  that  the  sup- 
posed Murat  of  the  Confederation  was  at  the 
same  time  literally  under  the  protection  of  the 
police,  as  much  as  an  old  woman  with  a  basket 
of  eggs  might  have  been  ?  Mr.  Mitchel,  it  is  to 
be  feared,  is  made  of  such  stuff  as  dreams  are 
made  of. 

"  It  will  soon  be  all  over  with  the  Confedera- 
tion and  the  physical  force  heroes.  Mr.  Mitchel 
is  turned  inside  out,  and  Messrs.  Smith  O'Brien 
and  Meagher,  before  many  days  are  elapsed, 
will  know  where  it  will  be  their  fate  to  spend 
their  next  year  or  two.  This  agitation  was  oue 
evidently  on  the  surface." 

That  was  the  article  to  which  the  article, 
the  subject-matter  of  this  prosecution, 
piir[K)rts  to  be  an  answer;  both  in  the 
same  paper,  and  published  immediately 
one  under  the  other.    He  says : 

♦*  *  Toe  Times  '  on  Kebellions. 

"  The  Times  appears  to  have  been  labouring 
under  the  impression  that  Mr.  Mitchel  had  given 
himself  out  for  *  a  hero,*  and  the  leader  of  a 
rebellion;  and,  further,  thai  the  three  prose- 
cuted Confederates  went  to  Limerick  to  fight  a 
pitched  battle,  instead  of  to  attend  a  peaceful 
evening  party.  Now,  the  fact  is,  the  editor  of 
the  united  Irishman  is  no  hero  at  all,  and 
never  said  he  was.  He  has  only  endeavoured  to 
persuade  his  countrymen  that  they  will  never 
gain  their  liberties  except  by  fighting  for  them  ; 
and  that  the  only  arguments  the  English  Go- 
Temment  will  understand  are  the  points  of  pikes 
— that's  all.  And  he  continues  to  preach  this 
saving  doctrine,  and  will  continue  so  to  do,  until 
a  considerable  number  of  his  countrymen  agree 
with  him ;  and  then  he  hopes  to  aid  in  enforcing 
the  arguments  practically— that's  all." 

Well,  gentlemen,  if  that  be  not  a  toler- 
ably clear  expression  of  the  intention  of 
Mr.  Mitchel,  and  his  meaning  in  this  article 
I  have  read,  I  confess  I  know  not  the 
meaning  of  the  English  language.  He 
sajs: 

"  As  to  the  *  sneaking  away  '  of  Mr.  Mitchel 
and  Mr.  Meagher,  or  either  of  them, '  under  the 
protection  oi  police,'  or  any  protection,  it  is 
merely  an  nntrath ;  and  the  writer  in  7%e  Times 
who  wrote  it,  and  the  editors  of  Saunders  and 
the  Mail,  who,  we  find,  have  copied  it,  knew  it 
to  be  an  untruth.'* 

Ilien  he  copies  the  article  itself. 

I  have  now,  gentlemen,  laid  before  jon 
those  articles,  the  subject-matter  of  this 
prosecution.  We  anticipate  that  the  only 
question  you  will  have  to  try  is  this, 
whether  or  not  Mr.  Mitchel  did  compass 
and  intend^  as  we  allege  he  did. 


What  the  line  of  defence  will  be  that  may 
be  taken  by  the  able  counsel  of  Mr.  MUchel, 
I  cannot  of  course  anticipate. 

There  is,  however,  gentlemen,  one 
matter  of  defence  which  I  trust  you  will 
excuse  me  anticipating.  It  may  be 
alleged  that  the  Government,  of  which 
I  am  the  servant,  have  endeavoured 
unfairly  or  improperly  to  empanel  the 
jury  who  are  now  to  try  this  important 
case  against  Mr.  Mitchel.  You  were 
present  in  court  yesterday,  and  are  aware 
an  attempt  was  made  to  satisfy  the  Court 
and  the  jury,  or  rather  the  gentlemen  who 
were  appointed  triers,  that  an  effort  had 
been  made  by  the  Crown  to  interfere  with 
the  right  and  duty  of  the  sheriff  in  em« 
panelling  a  jury.  The  complaint  against 
the  jury  panel  was  that  it  did  not  contain 
a  suflBcient  number  or  proportion  of  Roman 
Catholic  jurors.  It  was  not  alleged  or 
stated  that  Mr.  Mitchel  was  himself  a 
Roman  Catholic;  on  the  contrary,  it  is 
stated  in  this  publication,  which  I  hare 
read  for  you,  that  Mr.  Mitchel  was  himself 
a  Protestant.  The  evidence,  I  believe— 
and  I  should  not  appeal  to  it  but  that  it  is 
now,  in  fact,  on  record  in  the  indictment 
before  us — satisfied  everybody,  that  the 
Government,  or  any  servant  or  ofi^cer  of 
the  Government,  had  nothing  whatever  to 
do  with  the  formation  of  the  lurj  panel ; 
that  it  was  merely  and  entirely  the  act  of 
the  sberifi*;  that  the  difference,  if  any, 
which  existed  between  the  present  panel 
and  any  that  preceded  it  was  that  men  of 
greater  respectability  and  higher  station 
were  put  upon  it,  or  a  greater  number  of 
men  of  that  class  than  usual.  That  was 
the  only  charge  brought  against  the 
sheriff  in  the  constitution  of  this  panel.  I 
certainly  should  have  expected  that  if 
there  was  one  person  in  the  world  who 
was  incapable  of  objecting  to  a  Boman 
Catholic  fellow-countryman  to  try  a  case, 
it  was  the  humble  individual  who  has  now 
the  honour  to  address  you.  I  am  myself 
— I  have  been  from  conviction,  from  edu- 
cation, and  from  habit,  and  shall  always 
continue — a  Boman  Catholic.  That  I 
should  be  supposed  capable  of  objecting 
to  my  Roman  Catholic  fellow-countryman 
on  account  of  the  religion  which  he  enter- 
tains ;  or  that  the  Government  of  which  I 
am  the  servant,  should  object  to  a  Boman 
Catholic  juror  on  the  ground  that  he  pro- 
fesses the  Boman  Cat  holic  religion,  is  a 
calumny  on  that  Government,  to  which 
every  act  of  theirs  gives  the  most  flat  and 
ample  contradiction.  The  very  circum- 
stance of  that  Government  promoting  me, 
a  Boman  Catholic,  to  one  of  the  highest 
offices  that  I  am  capable  of  filling;  the 
fact  of  that  rery  Government  promoting 
to  the  highest  ofl&oes  within  their  gift  in 
this  country  diBtinjguished  members  of  tire 
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profesrion  to  whioh  I  belong,  is,  I  trust,  a 
sufficient  answer  to  the  insinuation  that 
men  were  excluded  from  the  jury  simply 
and  solely,  or  at  all,  because  ihej  pro- 
fessed the  Boman  Catholic  religion.  But, 
gentlemen,  may  I  ask,  would  1  honestly, 
or  fairly  to  my  country,  or  fairly  to  my 
Queen,  discharge  the  duty  of  the  situation 
which  I  hold,  if  I  were  to  allow  any  man, 
no  matter  what  his  religious  opinions 
were,  to  sit  upon  the  jury  if  I  had  reason 
to  know,  and  was  instructed,  that  that 
gentleman  concurred  and  coincided  in  the 
politics  of  the  trarerser  P  This  is  not  a 
trial  for  mere  larceny,  where  the  simple 
question  to  be  tried  is,  did  a  particular 
individual  steal  this  or  steal  that.  This 
is  the  trial  of  a  political  offence.  The 
only  instructions  giyen  by  me  to  the 
Crown  Solicitor  were,  on  no  account, 
under  no  circumstances,  exclude  a  man 
on  account  of  his  religion  ;  but  it  is  your 
duty  to  exclude  from  that  jury  men,  no 
matter  what  their  religion  may  be,  whose 
politics  coincide  with  the  political  opinions 
for  the  profession  of  which  the  traverser 
is  now  prosecuted  at  the  bar.  May  I  ask, 
gentlemen,  when  we  know  that  a  man's 
political  opinions  do  very  often  bios  his 
judgment,  could  an  impartial  Terdict  on  a 
mere  political  question  be  expected  from 
political  partisans,  such  as  those,  for  in- 
stance, who  join  in  these  fotVees,  and  in 
entertaining  individuals  because  they  are 
made  the  subject-matter  of  prosecntion  ? 
The  only  instructions  that  were  given 
were  these:  obtain  a  fair,  honest,  im- 
partial jury.  Any  man  whom,  from  your 
information,  you  believe  to  be  not  a  man 
who  will  give  an  impartial  verdict  between 
the  Crown  and  the  subject,  thai  man,  and 
that  man  alone,  without  reference  to  his 
religion,  you  are  to  exclude  from  the  jury. 
That  Mr.  Kemmi$,  according  to  the  best  of 
his  judgment,  exercised  that  right,  I  en- 
tertain no  doubt. 

(Gentlemen,  you  will  also  recollect  the 
efforbS  that  have  been  notoriously  had 
recourse  to  to  intimidate  jurors  in  the 
exercise  of  their  duties.  You  are  above 
all  feelings  of  that  description.  You  are, 
I  trust,  M  that  was  required  on  the  part 
of  the  Crown — men  who  have  discarded 
from  yonr  minds  anything  that  you  may 
have  heard  of  Mr.  Milckel,  or  of  the  publi- 
cation of  his  paper,  before  you  entered  the 
jury-box  ;  men,  who  having  regard  to  the 
obligation  of  the  oath  you  have  taken,  will 
honestly  and  fairly  give  that  v»dict  which 
you  can  lay  your  baud  on  your  hearts  and 
say  is  consistent  with  the  doty  which  you 
owe  to  your  country,  on  the  one  hand,  and 
to  the  traverser,  Mr.  MUehel,  on  the  other. 
That  you,  gentlemen,  will  give  that  ver- 
dict ;  that  YOU  will  honesuy  and  fairly 
diBcharge  tne  very  important  doty  which. 

II 


you  are  called  on  to  perform,  I  certainly, 
for  one,  do  not  entertain  any  doubt  what- 
ever. 

EVIDBNCE  FOB  IHB  CbOWN. 

Charles  Vernon — Examined  by  Henn, 

Do  you  hold  any  situation  P — I  hold  the 
situation  of  Registrar  of  Newspapers  in 
the  Stamp  OflRce. 

Do  you  know  John  Mitchel  t — ^Yes. 

Have  you  got  a  certified  copy  of  the 
declaration  lodged  by  him  P — I  have. 

Produce  it  P — Yes. 
{The  witness  ha/nded  in  the  docwment) 

By  whom  does  that  purport  to  be 
signed  —  the  certificate  P  —  By  Jonathan 
Sisson  Cooper,  the  Comptroller-General. 

Is  that  his  handwriting  P — Yes. 

Is  he  the  proper  officer  P — Yes. 

You  are  a  witness  to  that  yourself  P — 
Yes,  I  was ;  I  compared  it  with  him,  and 
saw  him  sign  it. 

Have  you  the  papers  that  were  lodged 
in  the  Stamp  Office  P— I  have. 

Will  you  produce  the  United  Irishnum 
of  the  6th  of  May  P— Yes. 

{The  witness  handed  in  ihe  paper.) 

Was  that  lodged  at  your  office  P — Yes. 

Do  you  see  the  name  "  John  Mitchel  " 
there  P— I  do. 

Do  you  believe  that  to  be  his  hand- 
writing ? — I  believe  it  ia. 

Have  you  seen  him  write  P — I  have. 

Do  you  produce  the  copy  of  the  13th  of 
May  P— Yes. 

{The  witness  handed  in  the  paper.) 

Was  that  also  lodged  in  the  Stamp 
Office  P — It  was,  and  signed  by  him. 

Is  that  in  his  handwriting  P — I  believe 
it  to  be  his  handwriting. 

Where  is  the  Stamp  Office  P — At  the 
Custom  House. 

Is  that  in  the  city  of  Dublin  P— It  is. 

Have  you  got  the  original  declaration  P 
— I  have ;  it  was  signed  in  my  presence 
by  John  Bfiiehel 

You  have  witnessed  it  P — I  have,  sir. 

Henn,  having  read  the  declaration,  and 
the  certificate  at  the  foot  signed  by  the 
Comptroller-General :  That,  my  Lord,  is 
made  evidence  by  the  Act  of  Parliament. 
The  original  is  here,  and  we  will  huid 
in  the  original  also. 

Sir  0.  O'Loghlen:  You  have  read  the 
original  declaration,  and  the  copy  of  the  two 
newspapers  read  by  the  Attorney  General. 

Henn :  Yes,  a  certified  copy. 

John  Landy —  'Extkmmed  by  Plunhet. 

Look  at  that  paper  {handing  a  newspaper 
to  ihe  witness).  Did  you  purchase  that  in 
IVinity-streetP— I  did,  on  the  6th  May; 
I  purchased  it  at  12,  Trinity-street. 

The  office  of  the  United  Jrishmcm  news- 
pf^p^P— Yes.  , 
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What  is  the  date  of  it  P— The  6th  of 
May. 

From  whom  did  you  buy  it  ? — From  a 
man  in  the  office. 

Is  Trinity-street  in  the  county  or  the 
city  of  Dublin  ? — In  the  city. 

James  Allen — Examined  by  Baldwin. 

Did  you  buy  that  paper  anywhere  {hand' 
ing  a  newspaper  to  witness)  P — I  did. 

Where?— At  the  office  of  the  United 
Irishman,  in  Trinity-streot. 

When  ?— On  the  13th  of  May. 

What  date  is  the  paper  P— The  13th  of 
May. 

Pierce  Oeorge  Barron — Examined  by 
Whiteside. 

I  believe  you  are  a  magistrate  P — Yes. 

Were  you  in  Limerick  on  the  29th  of 
April  last  P — I  was ;  on  the  evening  of 
which  day  an  entertainment  was  given. 

Sir  C.  O'Loghlen:  We  object  to  any 
evidence  of  what  occurred  at  Limerick. 

Whiteside:  You  were  there  P — Yes. 

Do  you  know  the  person  of  Mr.  Mitchell 
the  prisoner  P — 1  saw  him  there  for  the 
first  time. 

Did  you  see  him  there  ? — Yes,  I  did. 

Where  did  you  see  him  ? 

Holmes:  This  is  quite  irrelevant,  be- 
cause the  proper  thing  under  the  Act  of 
Parliament  is  the  printing  It  is  qaite 
irrelevant  what  passed  there;  the  part 
which  constitutes  the  offence  is  the  print- 
ing of  it. 

Moore,  J. :  We  cannot  tell  what  they 
are  going  to  prove.  As  soon  as  they  put 
a  question  which  is  improper  you  can 
object. 

Whiteside  {to  the  witness) :  You  saw  him 
in  Limerick? — Yes. 

Where  was  that  ? — At  the  soiree  given 
to  Mr.  Mitchel,  Mr.  Meagher,  and  Mr. 
O'Brien. 

On  the  evening  of  the  29th  of  April  ? — 
Yes. 

Did  you  hear  him  speak  there  P  Do  not 
tell  me  what  he  said. — I  did. 

Sir  G.  O'Loghlen :  I  object  to  this. 

Whiteside:  Have  you  read  that  report 
of  his  speech  in  the  paper  of  the  6tn  of 
May  P — I  read  what  purported  to  be  a 
report  of  it. 

Did  he  speak  such  a  speech  as  sub- 
stantially there  stated  P 

Sir  G.  0*Loghlen:  Now  that  is  unim- 
portant to  the  present  issue. 

Attorney  General :  We  have  not  laid  an 
overt  act  that  Mr.  Mitchel  was  the  gentle- 
man who  spoke  the  speech.  There  is  no 
such  thing;    but    the    reported    speech 

Siirports  to  be  a  speech  spoken  by  Mr. 
titchel,    ihe  traverser  here;    the  news- 
paper itself  merely  savB  Mr.  Miiehd, 
LxntoT,  B. !  Everything  that  is  in  the  I 


indictment  you  are  authorised  to  establish  ; 
and  if  there  is  to  be  any  difference  as  to 
identity. 

Sir  0.  O'Loghlen:  The  Mr.  MUchel 
named  in  the  report  is  the  proprietor. 

MooKE,  J. :  That  is  clearly  relevant. 

Whiteside  :  The  document  purports  to  be 
a  speech.  We  claim  to  prove  that  he  made 
that  speech,  and  it  is  evidence  of  the  in- 
tent with  which  the  speech  was  published. 

Sir  0.  0*Loghlen :  The  question  here  is, 
did  he,  in  point  of  fact,  publish  the  docu- 
ment which  they  proved  by  the  Stamp 
Office?  It  is  not  whether  he  spoke  any 
speech  at  Limerick.  ITie  question  is,  did 
he  publish  that  paper? 

Lefrot,  B.  :  The  evidence  of  speaking  is 
guarded  with  peculiar  strictness  (a) ;  and  if 
it  was  contended  that  it  was  one  of  the 
means  and  ways  of  giving  manifestation 
to  the  compassings  and  imaginations,  it 
shonld  be  laid  in  the  indictment  as  one 
of  those,  and  therefore  it  cannot  bo 
given  as  evidence  ol'it  save  in  that  way  to 
identify  Mr.  Mitchel  with  the  overt  act 
that  is  laid.  They  are  entitled  to  go 
that  length,  and  no  further.  That  is  our 
opinion. 

Whiteside  (to  the  witness):  In  point  of 
fact  you  heard  Mr.  MUchel  speak  there  P — 
Yes 

Henn  ;  Now  we  propose  to  read  in  evi- 
dence the  publication  of  the  6th  of  May, 
1848. 

Holmes :  I  think  it  would  be  only  waste 
of  time;  the  Attorney  General  has  read 
them  all  through. 

Henn;  We  must  do  so  pro  forma,  I 
will  just  read  the  heading  of  each  paper. 

Leproy,  B.  :  Yes. 

Henn :  This  is  the  United  Irishman  of 
the  6th  of  May,  1848 ;  and  the  motto  is, 
**  Liberty,  Equality,  Fraternity ; "  and  at 
the  foot  is,  **  Dublin,  printed  and  pub- 
lished every  Saturday  morning,  by  the 
proprietor,  John  Mitchel,  at  the  office, 
12,  Trinity-street ;  "  and  here  is  also  the 
paper  of  the  13th  of  May,  1848.  We  offer 
the  two  copies,  the  one  purchased  from 
the  office,  and  the  one  from  the  Stamp 
Office ;  and  they  may  be  entered  as  read. 
John  Ftr^o— Examined  by  8myly. 
A  collector  of  police  tax  proved  the 
Stamp  Office  was  in  the  parish  of 
St.  Thomas,  and  the  office  of  the  United 
Irishman  in  the  parish  of  St.  Andrew. 

Attorney  General:  We  now  close  our 
case,  my  Lord. 

Speech  ro&  the  Defekcb. 

Holmes:  May  it  please  your  Lordships, 
gentlemen  of  the  jury,  I  am  in  this  case 
counsel  for  the  prisoner,   John  Mtichel ; 

(a)  Ree  11  &  IS  Vict,  c  19.  s.  4, 
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and  I  am  well  aware  of  the  important  daty 
which  devolTes  npon  me,  and  of  my  in- 
adequacy to  discharge  that  duty  as  I 
oaght.  But  I  will  avow  that  I  feel  proud 
to  have  been  selected  by  Mr.  Mitckel  as 
his  counsel,  because  I  belieye  him  in  my 
heart  to  be  an  honest  man,  sincerely  be- 
li eying  in,  and  attached  to,  the  principles 
which  he  avows,  and  which  there  is  no 
donbt  that  he  avows  boldly ;  and  although 
the  Government  of  this  country  may  fear 
him,  or  hate  him,  they  cannot  despise  him. 

G^entlemen,  having  thus  said  a  word 
respecting  him  as  to  character,  I  shall 
now  proceed  with  his  case.  The  Attorney 
General  has  very  fully  stated  the  case  upon 
the  part  of  the  Crown,  and  has  read  very 
fairly  all  the  publications  respecting  which 
Mr.  Mitchel  stands  accused ;  and  I  have 
one  part  only  of  his  statement  to  complain 
of,  and  that  is  the  conclusion.  I  do  not 
think  that  he  was  warranted  in  stating  in 
this  Court  what  instructions  he,  or  those 
connected  with  him,  received  fh)m  the 
Chief  Goremor  of  this  country,  with 
respect  to  striking  juries. 

Attorney  General :  What  1  stated  was  the 
instructions  which  I  gave  myself  to  the 
Crown  Solicitor. 

Holmee :  I  should  be  very  sorry  to  mis- 
constrae  anything  you  said ;  but  I  did 
understand,  certainly,  that  you  did  state, 
or  intimate  very  strongly,  the  directions 
which  you  had  received  from  the  Lord 
Lieutenant. 

Attorney  Oeneral ;  Certainly  not — I  did 
not  mean  to  do  so.  I  merely  stated  the 
instructions  which  I  gave  myself  to  the 
Crown  Solicitor. 

Holmes:  Yery  well,  if  it  is  a  mistake  I 
am  qnite  satisfied. 

Lefbot,  B.  :  Mr.  Holmes.  Had  it  not 
been  with  a  view  to  a  brief  and  justifiable 
personal  vindication  of  himself,  I  should 
have  felt  it  my  dnty  to  have  interropted 
the  Attorney  OenercU  upon  that  topic. 

MooBS,  J,:  I  quite  concur  in  that 
opinion. 

Holmee :  Thera  is,  however,  in  the  con- 
clusion of  that  statement,  something  which 
cannot  be  mistaken,  and  to  which  I  must 
advert.  There  was  a  challenge  to  the 
array,  in  this  case,  upon  t^e  part  of  the 
accused  man,  who,  from  information  we 
had  got,  false  perhaps,  had  reason  to 
believe  that  those  whose  duty  it  was  to 
empanel  an  impartial  jury,  had  not  in  all 
instances  done  so,  pao^icularly  with  re- 
spect to  placing  Roman  Catholics  npon 
the  panel.  Well,  that  issue  was  tried, 
and  the  triers  found  upon  their  oaths  that 
it  was  a  fair  and  impartial  jury — a  fair, 
impartial  jury  npon  the  oaths  of  those 
triers !  What  do  I  find  then  P  That  from 
that  jury,  declared  upon  the  oaths  of  those 
two  respectable  men  to  be  a  fair  and  im* 


partial  jury  between  the  Crown  and  the 
accused,  the  Crown,  or  the  officers  of  the 
Crown,  struck  off  nine  and  thirty  men, 
eighteen  of  them  being  Roman  Catholics. 
I  say  no  more  upon  that  subject. 

liow,  gentlemen  of  the  jury,  as  the 
Court  wul  tell  you,  the  question  in  this 
case  is  not  whether  the  prisoner,  John 
Mitchel,  may  have  committed  in  these 
publications  other  ofl*ences  than  those 
alleged  against  him.  If  you  should  even 
think  him  guilty  of  high  treason  in  these 
publications,  you  ought  not  to  attend 
to  that  at  all,  the  Court  will  tell  you  so. 
You  must  believe  him  to  be  guilty  of  one 
or  other,  or  both  of  the  specific  charges 
made  against  him,  or  you  must  acquit 
him  altogether,  as  I  trust  that  you  will  do. 

The  first  charge  is,  that  he  compassed, 
imagined,  invented,  devised,  or  intended 
to  deprive  or  depose  our  most  gracious 
Sovereign  the  Queen,  fW)m  the  style, 
honour,  or  royal  name  of  the  Imperial 
Crown  of  the  tlnited  Kingdom ;  ana  that 
these  intentions,  and  so  on,  were  evidenced 
by  the  overt  act  of  his  printing  and  pub- 
lishing various  articles  in  the  newspapers 
which  have  been  already  read  to  yon. 
Now,  my  Lords,  I  really  may  be  very  dull, 
but  I  do  not  rightly  comprehend  this  part 
of  the  Act  of  Parliament, 
« to  depose  the  Qaeen  from  the  style,  honour, 
or  royal  Dame  of  the  Imperial  Crown  of  the 
United  Kingdom.*' 

Any  man  of  common  sense  knows  what 
it  means  to  depose  the  Queen  from  her 
throne,  or  to  assassinate  her,  or  to  attempt 
to  assassinate  her ;  but  for  the  life  of  me 
I  cannot  understand  what  it  is 
**  to  depose  her  from  the  style,  honour,  or  royal 
name  of  the  Imperial  Crown  of  the  United 
Kingdom."(a) 

It  is  curious  how  unimportant  this  same 
style  and  title  is  considered,  because  you 
will  find  the  very  first  article  in  the  Act  of 
Union  between  the  two  countries  states, 
*'  that  it  be  the  first  article  of  the  Union  that  the 
said  kingdom  of  Great  Britain  and  Ireland  shall, 
from  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  one,  and 
for  ever  be  united  into  one  kingdom  by  the 
name  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  ;  and  that  the  royal  style  and  title 
ap))ertaining  to  the  Imperial  Crown  of  the  said 
United  Kingdom,  and  the  armorial  bearings 
belonging  thereto,  shall  be  such  as  his  Majesty 
by  his  royal  proclamation  under  the  great  seal, 
of  the  United  Kingdom,  shall  be  pleased  to 
appoint." 

It  is  not  the  essence  of  the  thing  at  all. 
Her  being  the  Sovereign  of  the  United 
Kingdom,  that  I  can  understand ;  and  I 

(o)  The  wording  of  this  portion  of  the  Act 
is  the  same  as  in  the  Treason  Acts  of  Elisabeth 
and  Chartos  II.,  18  Blis.  c.  1,  and  18  Cha.  S.  c.  1. 
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can  also   understand  anything    done    to 
deprive  her  of  that ;    but  depriving    or 
deposing  her  from  the  style,  honour,  and 
royal  name  of  the  Imperial  Crown  of  the  j 
United   Kingdom,   for  the   life  of  me  I  | 
cannot  understand  that — for  the  life  of  me  j 
1  cannot. 

What  is  the  other  charge  ?  It  is  ' 

**  devisinjr,  intending,  and  so  on,  to  levy  war 
against  Her  Majesty,  her  heirs  or  successors,  ' 
within  any  part  of  the  United  Kingdom." 

That  is  not,  however,   the  offence  com-  | 
plete  ;  it  must  be, 

**  in  order  by  force  or  constraint  to  compel  her  , 
to  change  her  measures  or  counsels." 

What  measures  or  coansels  P    Is  there  the  j 
slightest  evidence  here  of  what  measures 
or  counsels  it  is  that  these  publications  | 
are  calculated  to  force  or  constrain  her  to  j 
alter?      Are  the  jury   to   grope    in    the  ' 
dark  P    Are  these  publications  calculated  I 
to   force   her*  to    change    her    measures  I 
with    France,    or    her     measures    with 
America,  or  her  measures  with  any  other  ' 
country    upon    earth  P      What    are    the 
measures  even  in  this  country  which  they  j 
charge  the  prisoner  with  wanting  her  to  | 
change,  or  what  counsels  P    What  have  ' 
been  the  measures  during  this  Session  of  | 
Parliament  passed  for  the  improvement  of 
Ireland  P      The  poor  law.      That  is  the 
only  measure  which  I  know  of ;  and  has  , 
Mttchiil  endeavoured  to  oppose  or  interfere 
with  that  ?     Not  in  the  least. 

My  Lords,  I  do  with  the  greatest  respect 
put  this  to  your  Lordships,  that  under  this  . 
Act  of  Parliament,  unless  they  prove  some  ! 
specific  measures,  or  some  specific  coun-  I 
sels  which  Miichel  intended  to  levy  war  | 
against  the  Queen  in  order  to  force  Ler  to  ' 
change,  your  Lordships  cannot  possibly  i 
say  that  there  is  any  case  to  go  to  the  jury. 

Letkot,  B.  :  If,  although  the   Act   was  ' 
general,  it  required  a  specification  of  the 
measures,  that  is  an  objection  which  might 
be  raised  upon  the  record. 

Holmes :  I  understand  that ;  but  I  think 
it  would  be  competent  for  them,  without 
specifying  the  particular  measures  upon 
the  recoro  to  give  evidence  as  to  these 
measures  and  counsels.  It  would  be 
enough  for  them  in  point  of  law  to  follow 
the  words  of  the  Act,  without  going  on 
and  specifying  upon  the  record  the  parti- 
cular meaeoree  or  connsels;  but  they 
might  supply  that  by  evidence. 

LsFBOT,  B. :  We  could  not  allow  them 
to  give  evidence  of  any  specific  measures 
unless  they  had  averred  them,  for  the 
same  reason  that  we  would  net  allow  them 
to  give  evidence  of  the  prisoner's  speak- 
ingat  Limerick. 

MoUnm:  With  the  jgreatest  possible 
respect,  if  your  Lordship  finds  'Hn.Act  of 


Parliament  on  which  yon  cannot  direct 
the  jury,  how  can  your  Lordships  tell  the 
jury  what  the  measures  or  what  the 
counsels  are  that  this  accused  man  is 
charged  with  levying  war  for  the  purpose 
of  compelling  the  Queen  to  alter  or 
change  ?  It  is  an  offence  for  which  he 
may  be  transported  for  life,  and  is  it  to 
be  sent  and  left  to  the  jury  in  that  state 
of  uncertainty  P  Your  Lordships  cannot 
do  it.  I  say  it  with  the  greatest  possible 
respect,  your  Lordships  cannot  do  it.  If 
your  Lordships  think  otherwise,  it  will  be 
my  duty  to  proceed  with  the  case. 

Gentlemen  of  the  jury,  it  is  not  my  duty 
to  tell  you,  and  if  I  did  tell  you,  you  would 
not  believe  me,  that  there  are  not  very, 
very  strong  exprespions  used  by  my  client 
in  these  publications.  There  are,  and  he 
avows  them ;  and  many  of  them  I  myself 
avow ;  and  it  will  be  impossible  to  try 
this  case  fairly  between  the  Crown  and 
the  accused,  without  calling  your  attention 
to  something  of  the  history  of  Ireland, 
and  the  present  state  of  Ireland— impos- 
sible. And  I  tell  you,  in  the  first  place, 
Ireland  is  an  enslaved  country,  and  I  will 
prove  it.  A  great  mistake,  in  my  opinion, 
in  entertained  by  many  persons  that  there 
cannot  be  slavery,  that  no  man  can  be  a 
slave,  except  he  is  actually  in  chains,  oris 
subject  to  the  lash  of  the  planter  who  flogs 
the  negro.  Some  men  seem  under  that 
false  impression.  Slavery,  gentlemen,  the 
slavery  of  a  people  consists  in  this — that 
they  do  nob  make  the  laws  themselves  by 
which  they  are  governed,  but  those  laws 
are  made  fur  them  either  by  another 
nation  or  another  individual ;  and  I  say 
boldly  and  broadly 

Lefroy,  B.  :  We  are  very  reluctant, 
Mr.  Holmes f  to  interfere,  but  we  hope  that 
you  will  not  place  the  Court  in  an  em- 
barrassing situation,  by  giving  utterance 
to  that  which,  if  it  appeared  to  the  Court, 
in  itself,  as  objectionable  as  the  matter 
we  are  trying,  would  really  make  us 
guilty  of  a  great  breach  of  duty  if  we  sat 
quietly  by  and  listened  to  it. 

Holmes:  1  would  be  the  last  man  in 
the  world  to  ask  the  Goort,  or  press  upon 
the  Oonrt,  what  I  did  not  feel  I  haa  a 
right  to  do ;  and  I  think  that  it  is  impos- 
sible in  this  case  to  do  justice  to  my  client 
without  doing  justice  to  Ireland.  (Cheers.) 

Lepbot,  B.  :  The  police  have  received 
orders  to  take  into  custody  immediately 
any  person  who  should  be  guilty  of  such 
an  outrage  upon  poblio  decorum  and  the 
order  that  should  be  preserved  in  a  court 
of  justice,  as  that  which  we  have  just 
witnessed.  If  the  offence  is  repeated,  the 
police  will  certainly  be  divecied  to  take 
into  custody  the  parties  so  ofi'ending,  and 
it  willJbe  the  dnty  of  the  Oonrt  to  oonraiit 
them  te  gad. .  . 
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Holmes :  I  hope  with  all  my  heart  your 
Lordship  will  do  so, 

Lbpxot,  B.  :  It  is  an  interruption  to 
yourself  as  well  as  to  the  Court. 

Holmes ;  My  Lord,  it  is  with  that  view 
alone  that  I  mention  it.  This  Act  of 
Parliament  does  not  prescribe  one  punish- 
ment only,  there  are  distinct  offences  con- 
tained in  the  Act.  The  punishment  may 
be  two  years*  imprisonment,  it  may  be 
seven  years'  transportation,  op  it  may  be 
transportation  for  life.  If  there  should 
bo  a  verdict  and  conviction  here,  is  it  not 
important  for  your  Lordships  to  know  all 
the  circumstances  of  the  case,  under  what 
circumstances,  and  under  what  provoca- 
tion my  olient  has  acted,  when  you  come 
to  pass  sentence  upon  him  P  I  do,  in  that 
view  alone,  think  it  is  quite  essential  to 
his  case.  I  do  respectfully  say,  in  that 
view  alone,  the  course  I  mean  to  take  is 
ooite  legitimate  and  necessary.  And 
though  my  client  may  be  by  this  statute 
goiltv  of  some  offence,  I  do  say  boldly 
and  broadly  England  is  the  cause — Eng- 
land is  the  canse  of  the  offence  of  which 
he  is  accused ;  and  I  will  demonstrate  it. 

Gentlemen  of  the  jury,  I  care  not  how 
you  are  empanelled  or  put  into  that  box. 
I  address  you  as  what  I  believe  you  to  be, 
honest  men  and  Irishmen.  I  will  now 
state  to  you  (for  take  nothing  on  my 
assertion) — but  I  will  state  to  you  on  the 
highest  authority,  what  it  is  that  consti- 
tutes the  liberty  of  a  people. 

**  In  what  does  the  liberty  of  a  people  consist  ? 
It  consists  in  the  right  and  power  to  makes  laws 
for  its  own  government.  When  an  individual 
makes  laws  for  a  people,  it  is  admitted,  that  the 
individual  who  makes  the  laws  is  a  despot,  and 
the  people  slaves.  If  so,  when  one  country  exer- 
cises the  power  of  making  laws  for  another 
ooimtry," 

and  I  will  demonstrate,  that  England  makes 
laws,  and  she  has  no  power  here  to  mi^e 
laws  for  Ireland, 

*'  the  country  that  makes  the  laws  is  the  absolute 
sovereign,  and  the  country  for  which  the  laws 
are  made  is  in  a  state  of  slavery.  To  give  laws 
to  a  people  is  the  trae  mark  of  sovereignty ; 
to  give  laws  to  a  conquered  people  is  the  prm- 
ci|Mkl  mark  and  effect  of  perfect  conquest.'* 

Now,  for  that  I  give  you  the  authority  of 
an  Englishman,  in  his  day  an  honest,  able 
Attorney  General  of  Ireland,  Sir  John 
Davis.ia)  And  what  does  Blaekstone  say 
upon  this — and  he  is  a  great  authority 
upon  constitutional  qoestionsP  Ho  cannot 
be  suspected  of  leaning  too  much  in  favour 
of  Dopular  rights.  He  says,  speaking  of 
Ireland  and  her  dependence  upon  &ig- 
land(6)—  --r-         o 

*'  it  fbUows  from  the  very  natore  and  eonstlta- 

(a)  Discovery  of  the  true  causes  why  Ireland 
was  never  entirely  subdued,  London,  161 S. 
(6)  1  Bla.  Com.  108. 


tion  of  the  dependent  9tate,  that  England  sfaonld 
make  laws  for  Ireland  " — 
treating  Ireland  as  a  conquered  and 
dependent  country,  he  is  contending  for 
the  right  in  England  to  make  laws  to 
govern  Ireland — 

**  dependence  being  little  else  than  the  obligation 

to  conform  to  the  will  or  laws  of  the  superior 

person  or  state  upon  which  the  inferior  depends  ;'* 

and  he  says,  (a) 

'*  And,  as  Ireland  thus  conquered,** 

(for  England  claims  lier  right  to  Ireland 

by  what  is  called  conquest — that  anrigh- 

teous   claim    of   conquest,    because    one 

nation  is  stronger  than  another,  that  it  has 

a  right  to  keep  it  for  ever  in  slavery; 

that  is  his  doctrine) — 

**And,  as  Ireland  thus  conquered,  planted, 
nnd  governed,  still  continues  in  a  state  of 
dependence,  it  must  necessarily  conform  to, 
and  be  bound  by,  such  laws  as  the  superior  state 
thinks  proper  to  prescribe." 

That  is  the  doctrine  of  a  commentator  on 
the  laws  of  England — a  standard  work. 
And  in  speaking  of  this  country,  Ireland, 
he  maintains,  that  because  England  con- 
quered Ireland,  not  only  the  men  who  were 
actually  conquered  at  the  time,  but  their 
posterity  for  ever,  should  be  bound  by  such 
laws  as  the  conqqering  state,  England, 
should  think  proper  to  prescribe.  And  ac- 
cordingly, gentlemen,  England,  except  for 
a  period  of  eighteen  years,  did  make  laws 
for  Ireland.  Tnere  was  a  celebrated  statute 
called  **  Poyninm*  Law,"(&)  passed  in  the 
reign  of  Henry  VII.,  by  which  it  was  en- 
acted by  the  English  (/  Irish)  Parliament 
that  the  Irish  Parliament  (for  there  was 
then  an  Irish  Parliament  in  name)  should 
have  no  power  to  pass  any  law  for  Ireland 
except  that  law  was  previously  approved  of 
by  the  King  in  Council  in  England.  At  a 
later  period,  in  the  reign  of  George  I.,  an  Act 
was  passed  declaring  expressly  in  words 
''that  England  had  a  right  to  make  laws 
for  the  government  of  Ireland. '(c)  So 
that  England  by  that  declared  that  no  law 
whatever  could  be  passed  in  Ireland  ex- 
cept they  permitted  it;  hot  that  the 
English  raruament  alone  had  the  right  to 
make  laws  for  Ireland.  I  ask  any  man — 
I  ask  the  able  lawyer  and  counsel  who  is 
to  reply  to  me— I  question  him  as  I  was 
questioned  by  the  Attorney  C^eneraX — I  ask 
him  to  controvert  this  if  he  can:  down 
to  the  last  century,  and  until  that  statute 
was  repealed,  Ireland  was  not  an  enslaved 
count^. 

Well,  it  happened  some  years  after  that 
Act  was  passed  that  a  body  of  men  appeared 
in  Ireland — armed  men — the  Volunteers  of 

(a)  1  Bla.  Com.  100. 
(6)  10  Hen.  7.  c.  4.  Ir. 
(c)  6  Geo.  1.  e.  5« 
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Ireland.     The  Parliament  of  England  did  I 
Justine  for  a  while.     They  repealed  (a)  that  ! 
Act  of  Parliament  declaring  that  England  \ 
had  a  right  to  bind  Ireland  by  her  laws,  i 
They  declared  solemnly   by  that  Act  of  ^ 
Parliament,    passed  in  the  year  1783,(5)  , 
that  from  thenceforth  England  renounced  , 
the  right  of  making  laws  for  Ireland  ;  and  | 
that  the  Irish  Parliament,  with  the  King  , 
of  England,  was  the  only  power  that  from  | 
henceforth  should  make  laws  for  Ireland. 
After  the  passing  of  that  solemn  Act — the  I 
Act  of  the  English  Parliament,  in  eighteen 
years,  I  think,  less  than  twenty  years  at  all 
events,  the   Act   of    Union    was  passed,  i 
What  is  that  Act  of  Union?    Ireland  is 
said  to   be    represented    in  the   English  ' 
Parliament  by  one  hundred  members,  I 
think ;  the  English  Parliament  consisting 
of  five  hundred— five  to  one — five  to  one. 
Does  Ireland,  will  any  man  say,  will  my 
able  friend  answer  this  question  and  say, 
that  Ireland  now  makes  laws  for  herself; 
and  that  she  is  now  free?     There  never 
was,  I  venture  to  assert,  in  the  history  of 
nations,  so  flagrant  an  act  of  injustice  as 
that  act  of  passing  the  Union — the  Act  of 
Union  in  this  country.     What  was  the 
Irish  Parliament  then  chosen  by  the  people 
of  Ireland   to  do?     To  make  laws,  the 
ordinary    laws,    which    are    made    by  a 
Parliament — to  make  those  laws.     It  had 
no  more  right,  being  delegated  for  that 
purpose,  and  that  purpose  only,  to  sur- 
renaer  the  rights  committed  to  it  by  the 
people,  and  to  conspire  with  the  English 
Parliament  to  annihilate  itself,  than  I  had  ; 
no  more.     It  was  chosen  for  a  different 
purpose.    Would    it    be    said    now    in 
England  that  the  Parliament,  which  is 
there  assembled,  would  have  the  right, 
being  delegated  to  make  laws,  to  erect  an 
absolute  government  ?     Would  any  man 
say  that  the  Parliament  in  England,  dele- 
gated for  the  purpose  of  making^  laws  in 
England,  could  change  every  thing,  and 
establish  an  absolute  monarchy  P     Would 
any  man  say  that  ?     Just  the  same  I'ight, 
and  no  more,  had  the  Irish  Parliament  to 
destroy  itself— just  the  same  right.     And 
I  do  Ray  boldly  and  broadly,  as  a  man  and 
as  a  lawyer,  that  that  Act  of  Union  is  only 
binding  upon  the  people  of  Ireland  as  a 
thing  of  expediency.    Men  will  often  sub- 
mit to  a  certain  order  of  things  rather  than 
run  any  risk  or  danger  (and  it  is  often 
wise  and  humane  to  do  so)  of  subverting 
by  force  of  arms  what  has  been  unjustly 
established ;  and,  therefore,  it  may  be  a 
very  expedient  thing,  and  no  man  ought, 
but  upon  strong  grounds,  to  endeavour  to 
subvert  by  force   the    present  order  of 
things  ;  but  when  the  question  is  the  right, 

(a)  82  Geo.  8.  o.  58. 
lb)  23  Qeo.  8.  c.  28. 


I  boldly  assert,  that  an  enslaved  people, 
enslaved  contrary  to  the  law  of  Providence, 
has  a  right,  if  necessary,  by  force  of  arms 
to  obtain  liberty  even  at  the  hazard  of 
life  itself.  I  say  life — for  what  is  life  P 
Is  it  worth  any  thing  without  liberty? 
What  man,  even  here,  would  leave  this 
country  and  go  to  Russia  ? 

Lefroy,  B.  :  We  cannot  possibly,  Mr. 
Holmes,  sit  here  and  allow  you  to  preach 
that  doctrine  to  the  people,  the  Court 
sitting  by,  and  appearing  to  acquiesce  in  it 
— that  any  man  has  a  right  by  force  of 
arms  to  obtain  a  repeal  of  this  Act.  Ob- 
jectionable as  it  may  be,  we  cannot  listen 
to  it  without  observation. 

Holmea:  1  certainly  do  entertain  that 
opinion,  my  lord. 

Leiroy,  B.  :  That  may  be  your  private 
opinion,  but  we  cannot  sufier  the  case  of 
the  prisoner  to  be  put  to  the  jury  upon 
the  ground  that  he  had  a  right  by  force  of 
arms  to  obtain  that  repeal. 

Holmes :  I  do  not  say  that  he  has  the 
right. 

Lefroy,  B.  :  Any  man,  you  said. 

Holmes  :  I  said  the  people  ;  and  it  ought 
to  be  a  great  majority  of  the  people,  so  as 
not  to  leave  any  doubt.  I  did  not  say  an 
individual.     I  deny  it. 

Llfroy,  B.  :  We  cannot  admit  that  con- 
sistently  with  his  allegiance,  any  individ- 
ual, or  the  whole  body  of  the  Ipcople  can 
resort  to  force  of  arms  as  a  matter  of 
right.  And  how  can  that  abstract  ques- 
tion possibly  justify  your  case,  unless  you 
mean  to  enow  that  it  bears  upon  the 
present  case  P 

Holmes:  I  do,  and  I  will  show  that  it 
does  bear  upon  my  case.  I  will  show 
that  it  bears  thus — that  the  conduct  of 
England,  with  respect  to  the  very  question 
of  repeal,  has  been  the  cause  of  the  pre- 
sent state  of  this  country.  I  will  demon- 
strate that  the  English  G-overnment  and 
the  English  Minititry,  by  their  conduct 
upon  this  very  question  of  repeal,  have 
brought  this  country  to  the  unfortunate 
state  in  which  it  now  is ;  and  I  will  de- 
monstrate, by  the  duplicity  and  by  the 
conduct  of  the  English  Government  with 
respect  to  that  very  question  of  the  repeal 
of  the  union,  that  they  are  the  guilty  per- 
sons, with  respect  to  the  state  of  this 
country,  and  not  my  client. 

My  lords,  this  question  of  the  repeal  of 
the  union  has  been  agitated  several  years 
in  this  country.  Mr.  O'Connell,  whose 
powers  of  mind,  and  whose  g^t  popu- 
larity we  all  know,  bearded  Whigs  and 
Tories  for  years,  in  agitating  the  question 
of  the  repdu  of  the  nnion,  at  the  very  same 
time,  and  I  will  demonstrate  it,  that  the 
Government  of  England  were  determined 
that  it  should  never  pass.  They  declared 
that  it  should  never  pass ;  that  they  would 
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prefer  civil  war  to  yielding  that  point;  | 
and  yet  that  same  Government  suffered 
Mr.  O^Gonndl  and  those  oonnected  with 
him  to  agitate  the  question  for  years. 
What  was  that  P  Was  it  weakness,  was  it 
guilt,  or  was  it  both?  In  the  year  1831, 
Lord  AUhorp — it  was  then  a  Whig 
ministry ;  I  believe  it  was  in  the  time  of 
Earl  Grey*8  ministry— Lord  AUhorp  said 
in  the  House  of  Commons,  in  reference  to 
a  repeal  of  the  union— 

*'  Is  it  not  evident  that  a  repeal  of  the  legisla- 
tive union  must  inevitably  prodnce  the  separa- 
tion of  the  two  countries  ?  '' 
Now  this  is  his  deliberate  opinion,  de- 
liberately expressed  in  the  House  of  Com- 
mons : — 

"Is  it  not  evident,"  he  says,  "that  the 
separation  of  Ireland  from  England  must 
be  the  result  of  the  repeal  of  the  union? 
And  I  trust  that  those  who  are  engaged  in 
seeking  the  attainment  of  a  measure  so  dan- 
psrous  to  the  stability  of  the  empire,  and  so 
injurious  to  the  peace  and  prosperity  of  the 
country',  will  not  succeed  ;  but  if  they  do  suc- 
ceed, they  must  do  so  by  one  mode  onlv,  and 
only  in  one  way,  namely,  by  successful  war ; 
and  I  know  too  much  of  my  countrymen," — 
meaning  Knglishmen  — **  to  believe  such  an  event 
to  be  po»sible."(<») 

That  is,  he  trusts  his  countrymen,  he 
knows  them  so  well,  will  vanquish  Ireland 
in  arms,  and  by  arms  prevent  this  Act  of 
Union  being  repealed;  that  is,  he  was 
satisfied  that  the  repeal  of  the  Act  of 
Union  would  end  in  separation,  and  he 
would  prefer  war  to  granting  repeal,  and  in 
that  war  he  had  no  doubt  that  his  country- 
men would  prove  victorious  in  putting 
down  Irishmen.  And  how  was  that  de- 
claration and  avowal  followed  up  after- 
wards by  the  present  Prime  Minister, 
Lord  John  Btusell  t  We  all  knew  the  man- 
ner in  which  they  saffered  that  question 
to  be  agitated  in  this  country.  1  say,  that 
if  their  resolve  was  an  honest  resolve, 
when  the^  were  persuaded  that  the  repeal 
of  the  union  would  lead  to  a  separation  of 
the  two  countries,  and  they  preferred  war 
rather  than  grant  it,  they  ought  to  have  at 
once  passed  an  Act  of  Parliament,  if  they 
were  nonestmen,  making  it  treason  to  ad- 
vocate or  attempt  the  repeal  of  the  legis- 
lative union.  That  would  have  been,  I 
admit,  an  act  whioh  no  man  could  justify. 
1  admit  that;  but  it  would  have  been 
honest,  it  wonld  have  been  open,  it  would 
have  been  bold.  We  should  have  under- 
stood the  thing.  But  what  did  they  do  P 
They  suffered  men  to  be  entrapped,  en- 
trapped, I  say,  into  what  they  now  com- 
plain of — of  struggling  for  a  repeal  of  the 
union,  they  themselves  being  parties  to 
that  very  agitation,  in  order  to  obtain  the 

(a)  Hansard,  3rd  Series,  vol.  2,  p.  823. 


very  measure  which  they  foresaw  at  the 
time  must  end  in  separation,  and  then 
they  prosecute  an  unfortunate  Irishman 
for  attempting  to  agitate  that  question 
which  they  themselves  encouraged. 

What  was  done  afterwards  P  Were  there 
any  prosecutions  P  But  one,  and  we  all 
know  the  fate  of  that  prosecution.  It 
ended  in  the  defeat  of  the  Government  of 
the  day.  O'CowneZi  survived  it;  he  only 
changed  or  used  a  word  or  two  of  magic 
meaning,  '*  moral  force ;  "  and  he  was 
sufiered  untouched,  not  only  suffered  to 
agitate  the  question  of  the  repeal  of  the 
union,  which  he  did  to  his  last  hour  in 
this  country — suffered  by  this  very  Whig 
Government — suffered  to  agitate  the  ques- 
tion which  they  foresaw,  if  granted,  mnst 
end  in  separation.  Did  ever  any  man 
know  sucn  base  hypocrisy — sucn  base 
hypocrisy  as  that  P  It  must  be  a  ruinons 
thing  to  repeal  this  Act  of  the  Union ; 
now  that  it  has  passed,  be  it  ever  so  ini- 
onitously  passed,  yet  it  must  be  a  ruinous 
tning  to  repeal  it.  Wo  will  make  no  laws 
against  your  attempting  to  repeal  it.  We 
will  let  you  agitate,  and  have  monster 
meetings,  and  deliver  speeches  at  monster 
meetings  worse  than  any  speech  my  client 
is  accused  of  here. 

What  did  they  do  more  P  They  restored 
O'Connell  and  several  others  who  had  been 
struck  off  the  commission  of  the  peace  for 
agitating  this  question.  The  Tories  in 
some  measure  acted  consistently.  They 
did  not  pass  a  law,  as  they  ought  to  have 
done,  against  the  agitation  of  the  question, 
but  they  so  far  discountenanced  it,  as  to 
put  from  the  commission  of  the  peace  the 
persons  who  were  favourable  to  the  repeal 
of  the  union  here.  What  did  the  Whigs 
do  P  The^  restored  the  head  and  leader 
ot  that  agitation  to  the  commi<>sion  of  the 
peace ;  they  restored  several  other  magis- 
trates to  the  commission  of  the  peace  also; 
and  now  they  say  it  is  an  offence  under 
this  new  Act  of  Parliament  to  deprive  the 
Queen  from  her  style,  honour,  and  royal 
name  of  the  Imperial  Crown  of  the  United 
Kingdom.  I  do  say,  and  I  think  every 
honest  man  must  agree  with  me,  that  the 
very  Government  which  have  instituted 
this  prosecution,  have  been  themselves  the 
groat  cause  of  bringing  this  country  into 
the  wretched  state  in  which  it  is  at  present. 
My  client  may  be  statutably  guilty,  but  he 
is  not  morally  gnilty.  I  vindicate  his 
character  which  ought  to  be  dearer,  and 
which  I  have  no  doubt  is  dearer,  to  him 
than  his  life. 

BlcLcksfone  lays  it  down  distinctly,  my 
lords,  I  must  revert  to  that  doctrine—he 
lays  it  down  distinctly  that  the  English 
people  have  a  right— you  will  find  it,  my 
lords,  in  vol.  i.,  page  147— to  have  anna, 
and  to  use  arms  against  oppression.    He 
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lays  that  down  distinctly  in  so  many 
words,  and  I  am  not  wantonly  or  wildly 
here  preaching  doctrines  of  my  own.  I 
say  they  are  founded  upon  legal  and  con- 
stitutional grounds  and  principles,  and  I 
would  not  presume  to  address  yoar  lord- 
ships upon  any  other ;  but  I  have  authority 
for  every  word  I  utter — I  have  historical 
facts  for  every  word  I  utter. 

Oh !  but  surely  we  find  that  these  doc- 
trines of  Mr.  Mifcliel  and  others  are  con- 
demned ?  Yes,  condemned  by  the  high 
and  the  wealthy.  Do  we  not  find  every 
day  addresses  upon  addresses,  and  ia 
not  this  an  argument  that  this  country 
is  not  friendly  to  a  repeal  of  the  Union  P 
And  it  is  proved,  forsooth,  by  the  number 
of  loyal  addresses  which  are  now  sent  for- 
ward to  the  present  Lord  Lieutenant, 
declaring  the  unalterable  attachment  of 
those  who  sign  them  to  the  institutions  of 
the  country.  Yes,  gentlemen  of  the  jury, 
there  are  men,  and  they  are  chiefly  to  be 
found  in  what  are  called  the  better  ranks 
of  society — excellent  men,  religious  men, 
moral  men,  kind  men,  courteous  men ; 
but  yet,  if  all  mankind  were  like  them,  we 
should  have  no  such  thing  as  liberty  in  the 
world.  Peace  in  their  time  is  their  first 
prayer  and  highest  aspiration.  They  en- 
joy the  good  things  of  this  life  with  grati- 
tude. They  are  consoled  for  the  afflictions 
of  others  by  the  reflection  that  the  suHerer 
here  is  only  in  a  state  of  trial,  upon  his 
passage  to  another  and  a  better  world. 
There  is  a  better  world,  where  the  tyrant 
must  account  for  his  oppression,  and 
where  the  slave  will  be  redeemed  from  his 
bondage.  O  Ireland,  Ireland,  Ireland, 
thousands  and  thousands  and  thousands  of 
thy  children  have  for  ages  been  obliged  to 
look  to  that  other  world  alone  as  a  release 
from  their  bondage  in  this !  If  from  past 
-times  we  turn  to  the  present  time  what  do 
we  see  P  An  A  Homey  Oeneral,  an  able  law- 
yer, and  under  Special  Commissions  (a)  a 
successful  prosecutor.  Death,  death,  death 
has  followed  his  footsteps  and  marked  his 
track.  Ought  not  the  assassin  to  suffer 
for  his  crime  P — Yes.  But  in  the  history 
of  the  world,  in  the  history  of  civilization, 
no  civilized  nation  has  ever  yet  been  a 
nation  of  assassins.  Assassination  is  the 
crime  of  the  untutored  savage  or  the 
brutalized  slave  Ought  not  the  assassin 
to  suffer  for  his  crime  P — Yes.  But  deep, 
deep,  deep  is  the  guilt  of  those  who  have 
made  Irishmen  slaves,  and  slaves  assassins, 
instead  of  leaving  brave  men  free  and 
happy,  Deep,  deep,  deep  is  the  guilt  of 
England,  which  by  unprovoked  and  nnjnst 
invasion  obtained  dominion  in  Ireland, 
and  which  at  the  close  of  the  seventh  oen- 
tnry  of  that  dominion,   at  the  cloBe  of 

(a)  See  below,  p.  l,lo8. 


seven  centuries  of  wasting  wars,  wasting 
laws,  and  still  more  wasting  policy,  finds 
it  now  necessary  to  maintain  that  dominion 
in  Ireland  by  special  commissions,  state 
prosecutions,  and  military  force — by  the 
gibbet,  by  the  gaol,  and  by  the  sword.  I 
hoar  much,  and  i  have  read  much  in  pi^aise 
of  the  present  governor  of  this  country— 
of  his  good  intentions,  his  great  abilities, 
j  his  firm  purposes.  It  is  neither  my  pro- 
!  vince,  nor  my  wish  to  say  an^'thing  in 
derogation  of  that  praise.  I  move  in  a 
higher  orbit.  But  this  I  will  say,  that 
were  the  noble  lord  the  best  of  the  good, 
the  wisest  of  the  wise,  and  the  bravest  of 
the  brave,  he  could  not  long  maintain  the 
connexion  between  Great  Britain  and  Ire- 
land under  a  common  croivn,  b}'  the  gibbet, 
by  the  gaol,  and  by  the  sword.  The  laws 
of  eternal  justice  forbid  it.  How  is  that 
connexion  to  be  maintained  P  By  justice  — 
by  justice.  By  giving  to  Ireland  her 
rights — her  rights  by  nature,  and  her 
rights  by  compact ;  by  giving  to  Ireland 
her  own  Parliament,  representing  the  in- 
terests of  the  people.  Give  to  Ireland 
that,  and  you  may  have  the  two  countries 
united  for  ages  under  one  common  sove- 
reign ;  united  by  a  community  of  interests, 
by  an  equality  of  rights,  by  mutual  affec- 
tion and  reciprocal  respect.  But  if  for 
this  you  substitute  a  connexion  founded  in 
the  triumph  of  strength  over  weakness, 
you  will  have  jealousy,  and  distrust,  and 
fear,  and  hate,  and  vengeful  thoughts,  and 
bloody  deeds — the  sure,  the  never  failing 
fruits  of  tyranny.  Give  to  Ireland  her 
own  Parliament — not  the  Parliament  of 
1782:  that  was  a  meteor  light  which 
flashed  across  the  horizon — a  deceptive 
vapour  which  vanished  quickly.  Ireland 
wants  a  fixed  star,  bright  and  lasting,  the 
genial  influence  and  reflected  radiance  of 
which  may  be  seen  and  felt  in  the  glorious 
union  of  liberty,  happiness  and  justice. 

Oh  !  but  if  you  do  that,  says  my  Lord 
Althorp,  it  will  lead  to  a  separation.  Yon 
cannot  have  repeal  without  its  leading  to 
a  separation  ;  the  consequence  of  that  will 
be  the  erection  of  Ireland  into  a  separate 
and  independent  state.  Suppose  it  does, 
who  is  to  blame  for  thatP — England. 
What  right  has  England— has  any  country, 
to  build  or  peril  its  greatness  npon  the 
slavery,  the  degradation,  and  the  wretch- 
edness of  another  country  P  Where  is  the 
right  P  Strip  this  case  of  the  disguise 
which  ambition,  and  pride,  and  love  of 
power,  and  love  of  wealth — which  the 
corrupt  passions  of  the  human  breast — 
which  the  sophistry  of  conquerors,  and 
princes,  and  statesmen,  and  courtiers,  and 
lawyers  have  oast  around  it,  and  what  is 
it  F  It  is  this :  a  strong  man,  because  he 
is  strong,  enslaves  his  brother  man  be- 
cause he  is  weak ;  the  slave  straggles  to 
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be  free,  and  the  enslaver  kills  him — kills 
him  because  he  struggles  to  be  free.  A 
brother's  blood — 

**  It  smells  to  Ueaveo, 

It  hath  the'primftl  eldest  corse  apoo  it, 

A  brother's  murder." 

Yet  tbat  is  British  inrasion  in  Ireland ; 
that  is  British  conquest  in  Ireland  ;  tbat 
is  British  dominion  in  Ireland;  that  is 
British  civilization  in  Irleand;  that  is 
British  legislation  in  Ireland ;  that  is  the 
Act  of  Union.  Pass  the  Act  of  Union  in 
violation  of  every  principle  of  justice,  in 
violation  of  every  principle  of  honour,  in 
violation  of  solemn  pledges ;  pass  the  Act 
of  Union  by  terror,  by  deceit,  by  violation 
of  faith,  by  bribery,  by  corruption ;  pass 
the  Act  of  Union  and  declare  that  to 
attempt  to  repeal  that  Act  of  Union  shall 
be  rebellion,  and  then  kill,  kill,  kill  the 
Irishman.  That  is  British  justice  in  Ire- 
land ;  that  is  British  moi*ality  in  Ireland ; 
that  is  British  Christianity  in  Ireland.  A 
Bussell  once  bled  upon  the  scaffold— he 
bled  in  the  cause  of  liberty  ;  may  his 
name  be  for  ever  embalmed  in  the  memo- 
ries of  the  virtuous  and  the  brave.  A 
Bussell  of  the  present  day  supports  power 
against  right — prefers  war  to  peace,  to 
liberty,  to  iustice.  A  Bussell  of  the  pre- 
sent day  calls  upon  the  men  of  Waterloo 
to  stain  the  laurels  which  now  encircle 
their  brows  with  brothers'  blood.  A 
Bussell  of  the  present  day  calls  upon  the 
men  of  Waterloo  to  steep  in  brothers' 
blood  the  swords  which  saved  England 
and  conquered  France.  Should  the  battle 
thus  provoked  by  England  come  ;  in  that 
struggle  to  the  death  Ireland  may  perish, 
the  noise  of  her  song  may  cease,  and  the 
sound  of  her  harp  no  more  be  heard  ;  her 
cities  may  be  wasted,  and  her  habitafions 
left  without  men;  her  fruittul  valleys 
may  be  laid  desolate,  and  her  green  fields 
may  be  crimsoned  with  blood :  but  should 
the  victory  belong  to  England,  so  will  the 
p;uilt.  The  actions  of  men  are  not  to  be 
judged  of  by  the  event — the  actions  of 
men  are  not  to  be  judged  of  by  success  or 
by  defeat.  Had  the  liberties  of  Greece 
perished  with  Leonidas  at  Thermopylaa, 
Bpartan  glory  would  have  been  the  same. 
Had  the  days  of  Marathon,  Salamis,  and 
Pharsalia  (sic)  (a)  been  days  of  defeat  in- 
stead of  victory  to  Greece,  orators  might 
still  have  spoken,  and  patriots  sworn  by 
the  sacred  memory  of  the  dead.  He 
who  dies  in  battle  for  liberty  and  his 
country,  dies  the  death  of  a  soldier  and 
sleeps  in  a  hero's  grave. 

Gentlemen  of  the  jury,  I  speak  not  here 
merely  for  my  client — I  speak  for  you  and 
your  children,  and  your  children's  chil- 
dren ;    I  speak  not  here  for  myself— my 

,(*)  Platmi. 


lamp  of  life  is  flickering  and  must  soon  be 
extinguished;  but  were  I  now  standing 
on  the  brink  of  the  grave,  and  uttering 
the  last  words  of  expiring  nature,  I  would 
say,  **  may  Ireland  be  happy,  may  Ireland 
be  free."  It  rests  with  you,  gentlemen 
of  the  jury,  this  day,  by  your  verdict  of 
acquittal — it  reits  with  you  to  contribute 
your  parts  towards  making  Ireland  happy 
and  free.  I  call  upon  you,  as  you  value 
trtith,  as  you  value  justice,  as  you  value 
public  gooa,  as  you  value  manly  bearing 
and  personal  honour,  as  you  value  and 
love  the  country  of  your  birth  and  the 
land  of  your  fathers— I  call  upon  you,  by 
your  verdict  of  acquittal  in  this  case,  to 
do  your  parts  towards  making  Ireland 
happy  and  free. 

Reply. 

Henn,  as  representing  the  Attorney  Gene* 
ral,  replied  for  the  Grown  (a) :  The  counsel 
tor  the  defence  has  abstained  from  calling 
attention  to  the  real  issues  or  to  the  evidence 
offered  in  support  of  them. 

The  prisoner  is  charged  with  compassing 
to  deprive  and  depose  the  Queen,  and  with 
compassing  to  levy  war  against  the  Queen 
to  force  her  to  change  her  measures  and 
counsels.  These  offences  were  treason 
under  57  Oeo.  3.  c.  6.,  and  in  the  indictment 
in  Thistlewood's  case(&)  were  charged  in  the 
same  way  as  here.  No  objection  was  taken 
that  the  charge  of  compassing  to  depose 
the  Queen  from  the  style,  honour,  and 
kingly  name  of  the  Imperial  Crown  of 
these  realms  was  unintelligible,  or  that  in 
a  charge  of  compassing  to  levy  war  in 
order  to  force  the  Queen  to  change  her 
measures  and  counsels  the  precise  measures 
and  counsels  should  be  set  out.  In  charg- 
ing the  grand  jury,  AbhoU,  L.C.J.,  said : 

**  Before  the  passing  of  the  late  statute  it 
had  been  settled  by  several  cases  actually 
adjudged,  and  by  the  opinions  of  the  tent 
wi  iters  on  this  branch  of  the  law,  that  all  at- 
tempts to  depofie  the  King  from  his  royal  state 
and  title,  to  restrain  his  person,  or  to  levy  war 
against  him ;  and  all  conspiracies,  coDSultations, 
imd  agreements  for  the  accomplishment  of  these 
objects,  were  overt  acts  of  compassing  and 
iuiagining  the  death  of  the  King.  By  this 
statute  the  compassing,  or  intending  to  commit 
th«ftie  acts — that  is,  to  depose  his  Majesty,  to 
restrain  his  person,  or  to  levy  war  against  him 
for  the  purposes  that  I  have  mentioned,  is  made 
a  substantive  treason  ;  and  thereby  the  law  is 
rendered  more  clear  and  plain,  both  to  those 
who  are  bound  to  obey  it,  and  to  those  who  are 
engaged  in  the  administration  of  it  It  may  be 
proper  for  me  to  add  that  it  has  been  established 
in  like  manner  " — 

And  this,  gentlemen,  you  will  find  of 
importance^ 

(a)  As  to  the  right  of  reply,  tee  S  St.  Tr. 
N.8.  1019;  6  St  Tr.  N.8.  ». 
(6)  «8  Bt.  Tr.  «82ii. 
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"that  the  pomp  and  circumHtance  of  military 
array,  such  as  usually  attend  regular  warfare, 
are  hy  no  means  necessary  to  constitute  an  actual 
levying  of  war,  within  the  true  meaning  of  the 
ancient  statute.  Insurrections  and  risings  for 
the  purpo<e  of  efifecting  hy  force  and  uumhers, 
however  ill-arranged,  provided,  or  organized ; 
aoy  innovation  ot  a  public  nature,  or  redress  of 
supposed  public  grievances,  in  which  the  parties 
had  no  special  or  particular  interest  or  concern, 
have  been  deemed  instances  of  the  actual  levy- 
ing of  war ;  and  consequently  to  compass  or 
imagine  such  an  insurrection,  in  order,  by  force 
and  numbers,  to  compel  His  Majesty  to  alter  his 
measures  or  counsels,  will  be  to  compass  or 
im^igine  the  levying  of  war  against  His  Majesty 
for  that  purpose,  within  the  just  meaning  of  the 
modern  statute.  Rebellion  at  its  first  commence- 
ment is  rarely  found  in  military  discipline  or 
array,  although  a  little  success  may  soon  enable 
it  to  assume  them." 

Thistlewood  and  others  had  entered  into 
a  conspiracy  to  assassinate  His  Majesty's 
ministers,  who  were  expected  to  assemble 
together  at  a  Cabinet  dinner,  at  the  bouse 
of  my  Lord  HaiTowhy.  There  does  not 
appear,  from  the  beginning  to  the  end, 
that  it  was  their  intention  to  make  the 
King  alter  any  particular  measures  or 
counsels,  and  yet,  hear  what  Lord  Chief 
Justice  Abbott  says  here,  speaking  of  that 
conspiracy  to  murder : 

**  Upon  the  law,  as  applicable  to  these  sup- 
posed matters  of  fact,  I  should  tell  you  that  a 
conspiracy  to  murder  a  number  of  individuals, 
whether  in  a  private  or  public  station,  however 
high  or  important  the  public  station  may  happen 
to  be,  grounded  only  upon  private  malice  har- 
boured against  them  in  the  minds  of  the  con- 
spirators, and  for  the  mere  gratification  of 
private  revenge,  and  not  meant  to  be  accom- 
panied or  followed  by  any  other  act  or  matter, 
or  to  bring  about  any  object  of  a  public  nature, 
ho  freyer  odious  and  criminal  such  a  conspiracy 
may  be,  does  not  in  law  constitute  the  offence  of 
high  treason.  But  if  the  assassination  be  meant 
as  the  signal  for,  or  commencement  of,  a  tumul- 
tuous insurrection  of  large  numbers  of  persons 
expected  to  join  the  conspirators,  and  with  a 
view,  by  force  and  numbers,  to  take  the  govern- 
ment of  the  country  into  the  hands  of  the 
leaders,  or  to  compel  the  Sovereign  to  adopt 
such  measures  as  they  may  think  nt  to  dictate 
to  him ;  then  the  ooDspiracy  to  assassinate  will 
assume  a  different  character,  and  become  an 
overt  act  of  those  species  of  treason,  which  con- 
sist in  an  intention  to  depose  the  King,  or  to 
levy  war  against  him  for  one  of  the  purposes 
before  mentioned,  and  may  also  be  an  overt  act 
of  trea.<ton  in  compassing  his  death." 

My  Lords,  I  will  just  advert  to  one 
passage  in  the  close  of  Chief  Justice 
Abbott's  summing  up  to  the  jury  at  the 
trial  in  that  case.    Me  says : 

**  If  they  had  succeeded  so  far  as  to  establish 
a  provisional  government,  the  royal  functions 
would  have  ccSLsed.  Any  attempt,  by  numbers 
and  by  force,  to  compel  bis  Migesty  to  alter  his 


measures  and  counsels  is  most  undoubtedly  a 
levying  of  war  within  this  Act.  An  actual 
rising  or  insurrection  for  the  redress  of  any  sup- 
posed public  grievance,  was  always  considered 
as  an  actual  levying  of  war  under  the  old  statute 
of  Edward  3." 

All  the  prisoners  were  conyicted  on  the 
count  which  the  counsel  for  the  defence  is 
unable  to  understand. 

Gentlemen  of  the  jury,  the  prisoner  is 
first  of  all  charged  with  compassing, 
imagining,  inventing,  devising,  and  in- 
tending to  depose  the  Queen  from  her 
style,  honour,  and  royal  name  of  the 
Imperial  Crown  of  the  United  Kingdom. 
Have  you  any  difficulty  in  understanding 
that  charge?  I  will  ask  you  this  one 
plain  and  simple  question,  is  it  possible 
for  any  one  to  compass,  imagine,  or  invent 
to  deprive  the  Queen  of  the  United  King- 
dom of  that  portion  of  her  dominions 
called  Ireland,  without  deposing  her  from 
the  name,  style,  and  honour  of  the  Lu- 
perial  Crown  of  the  United  Elingdom  P 
Does  she  remain  Queen  of  the  United 
Kingdom  if  you  establish  a  republic  in 
Ireland  ?  Is  a  republic  consistent  with  the 
existence  of  a  Sovereign  at  all?  If  you 
establish  a  republic  in  Ireland,  can  Victoria 
be  the  Queen  of  the  United  Kingdom? 
And  if  a  man  compasses,  intends,  and  de- 
vises to  deprive  her  of  that  important  part 
of  her  dominions,  and  to  separate  it  from 
the  rest  of  the  United  Kingdom,  seeks  to 
dismember  the  kingdom,  to  overthrow  the 
Government  as  established  in  this  country, 
and  erect  an  independent  republic,  "one 
and  indivisible,"  here ;  is  it  not  a  mockery 
to  say  to  you,  as  men  of  intelligence,  that 
that  does  not  amount  to  an  intention  to 
depose  the  Sovereign  from  the  royal  name, 
style,  and  honour  of  the  Imperial  Crown 
of  the  United  Kingdom  ? 

Gentlemen,  is  not  the  other  charge 
equally  simple  and  as  clear — the  charge  of 
intending  to  levy  war  for  the  purpose  of 
constraining  Her  Majesty  by  force  to 
change  her  measures  or  counsels?  My 
learned  friend  asked  over  and  over  again 
"  what  measures  and  counsels  ?  "  We  are 
not  called  u()on  to  state  precisely  what 
measures  or  counsels.  I  say  that  if  a  man 
compasses  and  intends  to  levy  war  for  the 
purjjose  of  depriving  Her  Majesty  of  a 
portion  of  her  aominions — if  he  compasses 
to  levy  war  for  the  purpose  of  dismember* 
ing  the  kingdom — ^if  he  compasses  to  levy 
war  for  the  purpose  of  overthrowing  the 
Queen's  Government  altogether,  in  any 
part  of  hei*  dominions,  he  comes  clearly 
within  the  provisions  of  this  Act — the 
compassing  of  the  levying  of  war,  in  order, 
by  force  and  constraint,  to  compel  her  or 
them  to  change  her  or  t<heir  measures  or 
coimBelB.  What  measures  and  counsels, 
let  me  ask,  could  she  carry  on  in  Ireland, 


678] 


The  Quieen  against  John  Mitehd,  1848. 


[674 


if  Ireland  were  a  repablio  P  It  was  soaroel  j 
dealing  fairly  with  jon  to  attempt  to  defend 
this  case,  I  would  saj,  on  grounds  snoh 
as  these. 

Let  me  now  advert,  gentlemen,  and 
I  am  sorry  to  do  so,  to  the  topics 
which  my  learned  friend  thought  fit  to 
introduce  in  this  case — ^topics  which  are 
not  only  calculated  not  to  throw  any  light 
upon  the  subject,  but  rather  to  excite 
your  imagination,  to  warp  your  judg- 
ments, and  to  call  you  away  from  the  con- 
sideration of  the  reieJ  question,  which  you, 
upon  your  oaths,  are  bound  to  try. 

My  learned  friend  attempted  to  adyo- 
cate  the  right  of  the  people  to  resort  to 
arms  ;  he  only  went  to  this  extent,  that  it 
would  be  justifiable  to  attempt  to  procure 
the  repeal  of  the  union  by  force,  to  resist 
that  which  he  called  unjust  aggression  on 
the  liberties  of  Ireland,  and  to  rescind 
that  Act  of  Parliament  which  he  has 
designated  in  terms  which  I  will  not 
repeat.  But  he  did  well  to  abstain  from 
adverting  to  the  evidence  in  this  case; 
because  although  I  do  deny  that  position 
-—and  I  am  astonished  that  any  constitu- 
tional lawyer,  in  any  court  of  justice, 
should  have  advanced  such  a  doctrine- 
yet  still  I  say,  even  if  it  were  law,  it  has 
no  application  to  the  case  of  the  prisoner 
whom  he  defended  ;  because,  gentlemen, 
my  learned  friend  spoke  to  you  of  the 
blessing^  which  would  result  from  the 
restoration  to  this  country  of  its  own 
Parliament,  and  the  expression  slipped  out, 
of  a  Parliament  **  under  one  common  sove- 
reign.'' Is  that  the  object  of  the  prisoner 
at  the  bar?  Are  the  publications  you 
have  heard  read  expressive  of  any  such 
intention  on  the  subject  F  What  becomes, 
then,  of  all  the  splendid  declamation 
which  you  have  heard  against  the  Act  of 
Union,  of  the  benefits  which  would  result 
from  the  repeal  of  that  Act,  and  of  the 
restoration  to  Ireland  of  her  Parliament, 
and  her  one  common  sovereign?  Does 
not  the  prisoner  at  the  bar  repudiate  it  P 
Does  he  not  deny  and  condemn,  as  ridicu- 
lous, the  restoration  of  a  common  Parlia- 
ment, under  one  common  sovereign  P 
Does  he  not  treat  it  as  mere  idle  humbug, 
and  proclaim  in  terms  no  human  being 
can  misunderstand,  that  his  object— his 
only  object,  is  not  the  repeal  of  the  Union, 
not  the  restoration  of  our  Parliament 
'*  under  a  common  sovereign,"  but  the 
establishment  of 
•*  an  iDdependent  republic,  one  and  indivisible  ?  " 

Has  my  learned  friend,  notwithstanding 
his  energy  and  zeal,  ventured  to  ^o  the 
length  of  that  P  He  has  attempted  to  justify 
what  I  think  is  uxgustifiable,  but  he  has  not 
attempted  to  justify  that  with  which  the 
prisoner  is  charged ;  and  I  w«^<i,  therefore, 
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rather  surprised  that  my  learned  friend 
should  have  misspent  his  energies,  and 
wasted  his  time,  in  trying  to  establish  a 
doctrine  which  had  not  the  slightest  bear- 
ing upon  the  case  before  you,  and  which 
I  must,  humble  and  feeble  as  I  am,  pro- 
test against  as  grossly  illegal.  Gentle- 
men, are  we  in  a  court  of  justice  P  Are 
yen  empanelled  there,  under  the  existing 
constitution,  to  try  a  person  charged  with 
felony  P  Are  the  judges  on  the  bench  in- 
vested with  legal  authority?  Is  Queen 
Victoria  Queen  of  the  United  Kingdom, 
and  are  we  her  subjects  ?  Gentlemen  of 
the  jury,  what  is  the  present  constitution 
as  established  by  law?  That  there  was 
at  the  time  to  which  my  learned  friend, 
Mr.  Holmes,  thinks  fit  to  advert,  an  Irish 
Parliament  and  an  English  Parliament,  I 
do  not  deny :  but  they  were  both  under 
one  common  sovereign.  There  was  no 
republic  even  then.  What  is  the  case 
now?  Is  there  not  by  the  establislied 
law  of  the  country  one  United  Kingdom  P 
My  learned  friend  has  forgot,  or  did  not 
choose  to  go  a  little  further  back ;  he  might 
have  looked  a  little  further  back,  and 
have  found  that  at  one  time  England  and 
Scotland  were  distinct  and  separate  king- 
doms, but  that  in  the  reign  of  Queen 
Anne,  a  statute  was  passed  uniting  Scot- 
land to  England,  and  thenceforth  England 
and  Scotland  became  one  United  King- 
dom, called  Great  Britain.  And  gentle- 
men, there  were  then  Great  Britain  and 
Ireland  having  separate  legislatures, 
under  one  common  sovereign  ;  but  both 
Parliaments  thought  fit  to  pass  Acts 
uniting  the  two  kingdoms;  ana  from  that 
moment  the  established  law  of  both  conn- 
tries  is  this — that  Great  Britain  and  Ire- 
land form  one  United  Kingdom,  which  is 
governed  by  one  common  sovereign,  and 
as  one  common  legislature,  and  all  parts 
of  the  United  Kingdom  are  represented  in 
one  Parliament.  It  is  not  one  country 
making  laws  for  another ;  it  is  the  Parlia- 
ment of  the  United  Kingdom  making  laws 
for  all. 

Gentlemen  of  the  jury,  is  it  here  that 
wo  are  to  discuss  the  question,  whether 
Ireland  has  or  has  not  a  proper  number 
of  representatives  in  that  Parliament? 
What  power  have  you,  gentlemen,  or  my 
learned  friend,  or  the  judges  on  the  bench, 
to  decide  that  question  P  It  is  the  estab- 
lished law  of  the  land — the  constitution  is 
fixed  and  settled — and  as  you  value  the 
peace,  tranquillity,  and  prosperity  of  your 
country,  let  me  implore  of  you  not  to  be 
misled  by  the  energetic  address  of  my 
,  learned  friend,  or  induced  to  entertain, 
for  a  moment,  the  opinion  that  it  is  justi- 
fiable by  force  to  procure  an  alteration  in 
the  law.  Is  every  man  to  set  up  his  own 
'  opinion? 
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Holmes :  I  did  not  Bay  evexy  man ;  I 
said  the  people. 

Henn:  My  friend  says  not  each  raan, 
but  the  people.  What  is  it  that  consti- 
tutes the  people  ?  If  you  take  every  raan 
in  Irelana,  as  the  constitution  now  exists, 
Ireland  is  but  a  portion  of  the  Uuited 
Kingdom,  as  Scotland  or  as  York  is  ;  and, 
gentlemen,  it  is  monstrous  to  say  that  any 
persons,  no  matter  in  what  numbers,  are 
justified  in  resorting  to  force  to  procure  a 
change  in  the  law.  Besistance  is  a 
different  thing.  I  do  not  deny  that.  In 
certain  cases  they  may  be  justified  in  re- 
sorting to  force,  to  resist  an  attempt  to 
deprive  them  of  their  rights ;  but  I  say 
that  it  is  utterly  inconsistent  with  the 
constitution  of  this  country,  that  the 
people,  or  any  portion  of  the  people,  can 
resort  to  force  to  procure  an  alteration  in 
the  existing  laws.  Gentlemen,  there 
would  be  an  end  of  all  law  if  that  was  the 
law.  £If  the  Union  is  to  be  repealed,  it 
must  not  be  by  force.] 

Grentlemen,  the  evidence,  in  my  judg- 
ment, does  not  tend  to  show  that  Mr. 
MUchel  sought  by  force  to  procure  a 
repeal  of  the  Union.  But  let  us  see 
wuether  he  did  not,  by  these  publications, 
express  an  intent  to  depose  the  Queen 
from  the  style,  honour,  and  royal  name  of 
the  Imperial  Crown  of  the  United  King- 
dom ;  and  whether  he  did  not  intend  to 
levy  war  for  the  purpose  of  constraining 
her  by  force  to  change  her  measures  or 
counsels,  and  express  those  intentions  by 
the  publications  that  have  been  proved. 
I  shall  not  trouble  ^ou  by  going  through 
them  all  in  detail,  Ijut  I  shall  just 
call  your  attention  to  some  parts  of 
them,  and  I  will  venture  to  say  this,  that 
when  you  come  to  consider  them  calmly, 
you  will  see  that  they  not  only  do  bear 
the  construction  which  we  put  upon  them, 
but  that  the  prisoner  himself  would  very 
little  thank  his  learned  counsel,  if  he 
denied  that  they  did  bear  that  very  con- 
struction which,  I  think,  yon  will  be  of 
opinion  they  do  bear.  It  would  be  almost 
an  insult  to  his  honour  to  shirk  from 
avowing  at  the  bar  what  he  has  expressed 
in  language  more  explicit  than  I  could 
utter,  in  the  very  publications  that  will  go 
before  you. 

[Counsel  proceeded  to  review  the  evi- 
dence in  detail.] 

You  will  have  the  whole  before  you, 
and  if  you  can  spell  out  anything  that 
will  take  the  sting  out  of  it,  if  you  enter- 
tain a  rational  doubt  as  to  the  guilt  of 
the  prisoner,  Gk)d  forbid  he  should  not 
have  the  benefit  of  it.  I  do  protest  I 
should  deeply  regret  that  in  any  case  a 
jury  shoula  be  influenced  by  any  feeling 
but  that  of  simply  fulfilling  and  discharg- 
ing their  duty,  of  trying  what  tlie  real 


question  is,  or  to  find  a  verdict  of  guilty 
if  there  was  the  slightest  doubt  that  any 
reasonable  or  rational  man  could  enter- 
tain. But  I  will  affect  no  mock  liberality; 
I  will  not  profess  any  false  humanity ;  I 
say  sincerely,  I  do  desire  the  conviction  of 
a  man  charged  with  offences  of  this  nature, 
if  his  guilt  is  proved  beyond  the  possi- 
bility of  any  reasonable  doubt.  Deeply 
as  I  might  lament  it  for  the  sake  of  the 
individual  himself,  there  are  interests 
here  concerned  of  a  much  higher  nature 
than  the  interests  of  any  individual — gen- 
tlemen, the  interests  of  the  country  are 
at  stake.     He  says,  gentlemen, 

"  He  has  only  endeavoured  to  pursuade  bis 
countrymen  that  they  will  nevei  gain  their 
liberties  except  by  fighting  for  them." 

Does  that  support  the  charge  that  he  de- 
vised the  levying  of  war  P 

Gentlemen  of  the  jury,  I  haye  nearly 
done.  There  is  one  topic  which  was 
introduced  at  the  commencement  of  my 
learned  friend's  speech,  upon  which  I 
shall  just  make  one  or  two  observations, 
and  no  more.  He  commented  on  the  con- 
struction of  the  jury.  I  ask  you  this, 
when  you  are  considering  what  Mr.  Mitehel 
intended  by  those  publications,  when  you, 
upon  your  sworn  oaths,  are  oonsidering 
did  he  publish  those  doctrines,  did  he 
compass  and  intend  to  depose  the  Queen, 
or  levy  war  to  constram  her  to  change 
her  measures,  did  he  express  those  inten- 
tions in  those  publications — I  ask  you 
what  aid  you  will  derive,  and  how  it  will 
assist  yon  in  coming  to  a  right  conclusion, 
to  know  how  many  jurors  were  struck  off, 
and  how  many  were  challenged  P  Would 
it  not  rather  mislead  yon  P  Can  it  assist 
you  ?     And  why  should  it  be  introduced  P 

Holmes  :  It  was  the  Attorney  OenercU 
who  adverted  to  it. 

Henn :  The  Attorney  Oeneral  repelled 
an  attack  that  was  maae  on  himself  per- 
sonally. But,  gentlemen,  with  respect  to 
the  striking  of  the  jury,  why  has  it  been 
adverted  to  at  all  P  1 1  is  the  undoubted 
law  of  the  land,  that  a  prisoner  charged 
with  felony  is  entitled  to  challenge  twenty 
peremptorily ;  and  it  is  equally  the  law  of 
the  land,  that  those  acting  on  the  part  of 
the  Crown  are  authorised  to  set  by  any 
number,  unless  the  panel  be  exhausted, 
that  they  think  are  not  proper  persons  to 
be  empanelled.  Gentlemen,  the  prisoner 
exercised  his  privilege,  and  properly.  No 
one  would  ever  impute  anything  to  a  pri- 
soner for  doing  so,  it  is  his  right.  But  it 
is  the  right  equally  on  the  part  of  the 
Crown  to  set  by  persons;  and  we  all  know 
that  there  are  a  thousand  reasons  that 
may  render  it  unwise  and  unsafe  (sic)  (not 
to  set  by  jurors)  without  any  impeach- 
ment on  their  moral  honesty  whatever. 
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Some  m«i  may  be  feeble,    Bome   timid 
and  some  prejudiced;    bat  what  reaeon 
on  earth  is  there  to  s  appose  tiiat  those 
concerned  for  the  Grown  haye  any  object 
bnt  this,  to  have  the  prisoner  fairly  tried  P 
I  can  well  conceive  that  a  prisoner  con- 
scious of   guilt  (thoQ^h  no  man  is  pre- 
sumed to  be  guilty  until  he  is  tried),  might 
exercise  his  privilege,  and  would  have  a 
right  to  do  it,  to  set  aside  those  jurors 
whom  he  thought  would  pronounce  an 
honest  verdict.    But  what  motive  can  the 
Crown  have  to  exercise  its  power  in  that 
way?    Why  should  not  credit  be  ^ven 
to  an  ofBcer  in  the  discharge  of  a  painful 
duty  that  he  is  acting  honestly  and  con- 
scientiously ?    What  motive  can  there  be 
but  to  have  the  law  fairly  administered  P 
And  I  would  ask  you,  what  would  be  the 
opinion  of  any  sensible  man  as  to  the  ad- 
ministration of  the  law,  if  a  prisoner  was 
permitted  to  put  what  men  he  pleased 
upon  a  jury,  and  the  Crown  were    re- 
strained from   exercising  its    privilege? 
You  have  heard  of  the  trial  of  the  chal- 
lenge to  the  array.    The  trial  was  whether 
the  panel  had  been  fairly  arrayed  or  not ; 
and  the  Crown  are  reproached  because  the 
officers  of  th^  Grown  thought  fit  to  make 
a  certain  number  stand  by.    Gentlemen, 
it  has  nothing  whatever  to  do  with  the 
question  you  have  to  try  to-day,  for  we 
must  come  back  to  that ;  and  you,  upon 
your  oaths,  without  reference  to  the  num- 
ber that  were  struck  off,  without  reference 
to  the  number  that  were  challenged,  and 
without  reference  to  any  of  the  topics 
which  you  have  heard  urged  this  day  on 
the  part  of  the  defence — you  will  say  upon 
your  solemn  oaths  whether  you  do  believe 
that  the  prisoner  intended  either  the  de- 
position of  the  Queen,  or  the  levying  of 
war,  for  the  purpose  charged,  and  ex- 
pressed either  or  both  of  those  intents  in 
the  publications  that  have  been  read.    K, 
after  a  fair  and  calm  consideration  of  them 
in  your  room,  after  you  have  heard  from 
the  bench  the  law  applicable  to  this  case, 
you  do  really  and  seriously  entertain  a 
conscientious  doubt,  give  the  prisoner  the 
benefit  of  it ;   if  you  do  not,  pronounce 
your  verdict  accoroingly .  Satisfy  your  own 
consciences,  and  go  home  with  the  sanc- 
tion of  an  approving  conscience,  utterly 
regardless  of  what  the  public  may  say  upon 
either  side.    No  matter  what  the  political 
opinions,  or  the  religious  sentiments  which 
have  been  improperly  introduced  here  of 
any  person  in  the  community ;  satisfy  your 
own  consciences,  and  I  am  sure  you  will 
satisfy  the  ends  of  justice,  and,  therefcn^, 
those  who  prosecute  for  the  crown. 


SUHVDie  UP. 
MooBB,  J. :   Gentlemen  of  the  j 
great  deal  of  this  case  will  depend^ 


jnry,  a 
,  indeed 


I  may  say  the  entire  of  it,  upon  the  con- 
struction that  is  to  be  given  to  the  docu- 
ments that  have  been  laid  before  you  in 
evidence ;  and,  gentlemen,  it  is  my  duty 
to  tell  you,  that  the  construction  of  those 
documents  rests  altogether  and  exclusively 
with  you.  The  law  has  oast  upon  the  jury 
the  responsibility  and  due  discharge  of 
that  duty,  and  the  law  expects  that  you 
will  discharge  it  to  the  best  of  your  sense 
and  of  your  judgment,  and  upon  that 
alone. 

G-entlemen,  the  Aiiomey  Oerieral  called 
your  attention  to  the  mode  of  the  forma- 
tion of  the  jury  and  the  occurrences  of 
yesterday.  We  would  have  felt  it  our 
duty  to  have  prevented  any  reourrence  to 
any  sneh  topic  by  the  Attorney  General,  if 
it  was  not  that  he  himself  had  been  in 
some  de^ee  sought  to  be  personally  im- 
plicated in  the  formation  of  the  juir ;  and 
we  thought  it  was  but  just  and  right  that 
a  man  upon  whom  a  personal  imputation 
had  been  sought  to  be  cast,  should-  be 
afforded,  or  at  least  not  stopped  of  the 
opportunity,  of  vindicating  himself  from 
any  such  imputation,  if  there  was  any 
man  in  the  community  who  believed  that 
it  was  justly  attributed.  Gentlemen,  that 
topic  should  be  altogether  dismissed  fh)m 
your  consideration. 

Another  topic  to  which  the  Attorney 
Omercd  has  alluded,  and  from  which,  I 
confess,  I  wish  he  had  abstained,  is,  what 
he  has  called  the  notorious  efforts  made 
to  intimidate  the  jury.  If  any  such  efforts 
have  been  made  to  intimidate  the  jury,  I 
am  unacqaainted  with  them.  If  the 
Attorney  General  thought  it  was  impor- 
tant to  give  evidence  of  that  kind,  and 
thought  he  could  make  it  legal,  he  of 
course  was  at  liberty  to  do  so.  That  topic 
also  you  will  dismiss  from  your  considera- 
tion ;  Mid  if  any  efforts  have  been  made 
before  you  came  into  that  box,  or  since, 
I  do  earnestly  trust  and  hope  that  you 
will  treat  them  with  contempt  and  dis- 
regard. 

The  counsel  for  the  prisoner  has  also 
introduced  some  irrelevant  topics.  He 
began  with  expressing  his  opinion,  and  I 
find  no  fault  with  him  for  doing  so,  as  to 
the  honesty  and  sincerity  of  his  client; 
but,  gentlemen,  let  Mr.  Mitchel  have  put 
forward  i^ose  publications  with  the  utmost 
honesty  of  purpose  and  sincerity  of  inten- 
tion, yet  what  has  that  to  say  if  those  pub- 
lications are  in  reality  found  to  be  a 
violation  of  the  provisions  of  an  Act  of 
Parliament  P 

Mr.  Holmes  has  also  adverted  to  another 
extraneous  and  irrelevant  topic — ^indeed 
I  cannot  find  any  great  fault  with  him  for 
doing  so,  because  it  sprang  out  of  the  con- 
cluding observations  of  the  Atkfmey  Qen- 
eroi,— thA  fact,  which  probably  is  the  case 
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(but  althoagh  in  court  I  waH  not  Aware  of 
the  fact),  that  the  Crown  set  aside  no  less 
than  39  individuals  of  those  who  were 
on  the  panel ;  that  topic,  likewise,  you 
ought  to  exclude  from  your  considera- 
tion. 

The  party  accused  is  allowed  the  privi- 
lege of  challenging  peremptorily  20  per- 
sons ;  he  is  not  bound  to  assign  any 
reason  for  the  exercise  of  that  power ;  and 
could  anything  in  the  worla  be  more 
monstrously  unjust  than  for  the  counsel 
for  the  Crown  to  get  up  and  say — **  Oh, 
he  was  so  diflSdent  of  the  justice  of  his 
case  that  he  exercised  his  privilege  and 
challenged  twentv  peremptorily  **  P  Gren- 
tlemen,  I  do  not  Delieve  there  is  a  man  in 
the  land  who  would  be  capable  of  advanc- 
ing such  a  proposition  ;  I  am  sure  if  any 
one  did  he  would,  deservedly,  be  scouted 
out  of  court  for  it.  Well,  the  law  has 
given  to  the  Crown  a  corresponding  pri- 
vilege of  setting  aside  persons  until  the 
panel  is  exhausted  ;  and  why  should  it  be 
made  the  subject  of  observation  to  the 
jnryP 

Gentlemen  of  the  jury,  I  should  have 
been  very  glad  if  the  very  learned  and 
able  counsel  for  the  prisoner  had  not  been 
guilty  of  anjr  greater  irrelevancies  than 
those  to  which  I  have  adverted.  But  I 
regret  to  say  that  he  has  introduced  a 
great  variety  of  topics  perfectly  foreign 
and  irrelevant  to  the  questions  you  have 
to  decide  ;  and  many  of  them  topics  which 
in  no  court  of  justice  ought  to  nave  been 
allowed  to  be  introduced.  He  has 
told  you  that  Ireland  is  an  enslaved 
country ;  he  has  gone  into  the  history  of 
the  Union ;  he  has  gone  into  the  history 
of  the  country  before  the  Union ;  he  has 
denied  the  competency  of  the  Irish  Parlia- 
ment to  pass  an  Act  for  the  passing  of  the 
Union.  Gentlemen,  let  the  Union  be 
good,  let  it  be  bad,  let  the  means  by 
which  it  has  been  passed  be  right  or 
proper,  whether  there  was  or  was  not  cor- 
ruption in  passing  that  Act  of  Union,  what 
has  constituted — as  has  been  already  put 
to  you  by  the  counsel  for  the  Crown — 
what  has  constituted  this  court,  or  you  in 
the  jury-box,  as  the  tribunal  to  decide 
upon  that  P  There  is  no  issue  in  the  case 
at  all  resting  upon  any  such  subject ;  and 
I  cannot  account  for  my  learned  and  able 
friend,  the  counsel  for  the  prisoner,  hold- 
ing as  high  a  position  as  any  man  ever 
did,   resortinff  to  such  topics;   because, 

gentlemen,  when  he  concluded  his  speech 
e  demonstrated  to  you,  that  he  was  unable 
to  say  one  single  syllable  upon  the  publi- 
cations which  formed  the  subject-matter 
of  this  indictment. 

Now,  gentlemen  of  the  jury,  the  prisoner 
at  the  bar  is  indicted  for  the  vioUtion  of 
the  provisions  of  an  Act  of  Parliament 


that    has    but    very    recently   come  into 
operation.     That  Act  is  entitled 
"An  Act  for  the  better  security  of  the  Crown 
and  Government  of  the  United  Kingdom." 

And  by  the  third  section  it  is  enacted, 

'*  That  if  any  person  whatsoever  after  the  pass  - 
ing  of  this  Act  shall,  within  the  United  Kingdom 
or  without,  compass,  imagine,  invent,  devise, 
or  intend  to  deprive  or  depose  our  most  Gracious 
Lady  the  Queen,  her  heirs  or  successors,  from 
the  style,  honour,  or  royal  name  of  the  Imperial 
Crown  of  the  United  Kingdom  " — 

if  a  man  should  do  that,  and  express  such 
compassing  or  intention  by  a  publication 
in  printing  or  writing,  or  by  open  and 
advised  speaking,  that  in  that  case  it 
would  be  felony  contrary  to  the  provisions 
of  this  Act.  And,  gentlemen,  there  is 
another  portion  of  the  Act  which  says, 
that  if  any  man  shall  compass 

"  to  levy  war  against  Her  Majesty,  her  heirs 
or  successors,  within  any  part  of  the  United 
Kingdom,  in  order  by  force  or  constraint  to 
compel  her  or  them  to  change  her  or  their 
measures  or  counsebs ;  '* 

and  shall  also  express  that  intent  by  any 
advised  publication,  in  printing,  or  in 
writing,  or  by  open  and  advised  speaking, 
that  man  is  also  guilty  of  the  offence  pro- 
vided for  by  this  Act  of  Parliament.  Now 
to  constitute  an  offence  under  this  Act  of 
Parliament  it  will  be  necessary  that  two 
things  should  concur. 

First  of  all  there  roust  be  a  compassing 
or  an  intention  of  one  of  the  things  pro- 
hibited by  the  Act  of  Parliament.  And 
it  is  not  sufficient  merely  that  there  should 
have  been  such  a  compassing  in  the  mind 
of  the  prisoner ;  but  he  must  have  gone 
further,  and  have  expressed  that  compass- 
ing and  intention  by  publication  in  print- 
ing, or  in  writing,  or  by  open  and  aavised 
speaking. 

The  first  thing  you  will  have  to  inquire 
into  is,  has  there  been  a  publication  by 
the  prisoner  at  the  bar — whether  the  two 
publications,  the  one  of  the  6th  of  May, 
and  the  other  of  the  13th  of  May — whether 
those  documents,  or  either  of  them,  are 
brought  home,  and  are  to  be  attributed 
to,  and  considered,  as  the  publication  of 
the  prisoner  at  the  bar. 

[The  prisoner  is  the  registered  pro- 
prietor of  The  United  Irishman ;  he  signed 
the  copies  lodged  at  the  Stamp  Office; 
and  other  copies  were  purchased  at  the 
office  of  The  United  Iriehma^.l  It  there- 
fore appears  to  me  that  there  is  no  ques- 
tion raised ;  indeed,  to  do  justice  to  the 
counsel  for  the  prisoner,  they  have  not 
sought  to  raise  any  question  of  the  kind ; 
but  as  the  publication  is  a  material  and 
important  fact  in  the  present  case,  I  have 
felt  it  my  duty  to  call  your  attention  to 
the  evidence  in  support  of  the  publication. 
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and  I  think  I  am  warranted  in  saying  to 
you,  that  there  is  not  one  particle  of  doubt 
that  those  two  publications  of  the  6th  and 
13th  May,  whether  he  be  innocent  or 
whether  he  be  guilty,  are  the  publioationB 
of  the  prisoner  at  the  bar,  for  the  con- 
sequence of  which,  if  they  are  bad,  he 
is  responsible. 

Gentlemen  of  the  jury,  if  that  should 
be  your  opinion,  one  of  the  two  ingre- 
dients necessary  to  constitute  a  crime  is 
then  fully  established  against  the  prisoner 
at  the  bar,  namely,  the  publication  of  the 
two  documents  giyen  in  eyidence. 

Now,  geutlemen  of  the  Jury,  if  you 
are  satisfied  of  publication,  ao  you  collect 
fh)m  those  documents,  satisfactorily  to 
your  own  minds,  that  the  prisoner  at 
the  bar  intended  by  them,  either  to 
depose  Her  Majesty,  or  to  depriye  Her 
Majesty  of  her  imperial  title,  or  to  levy 
war  against  Her  Majesty  to  compel  her  to 
change  her  measures  or  counsels  ? 

The  only  evidence  that  has  been  laid 
before  you  as  to  the  intentions  of  Mr. 
MUchel,  is  the  publications  themselves. 
You,  therefore,  will  have  to  take  those 
publications  into  your  jury-room;  you 
will  have  to  read  them  over  from  begin- 
ning to  end  with  the  strictest  attention ; 
you  will  not  give  a  strained  or  forced 
meaning  to  any  part  of  them,  to  the  pre- 
judice or  to  the  benefit  of  the  prisoner; 
you  will  not  of  course  pervert  any  passage 
to  do  him  mischief,  nor  pervert  any  pas- 
sage to  do  him  service.  You  will  read 
those  documents  as  if  you  were  reading 
them  in  your  chamber,  and  not  in  the 
lury-room;  you  will  say  what  are  the 
impressions  that  they  honestly  and  fairly 
miMce  on  your  minds  and  judgments ;  you 
will  bring  to  the  consideration  of  them 
your  best  understanding,  and  having  done 
so,  you  will  then  be  caUed  upon  to  pro- 
nounce, upon  your  oaths,  whether  the 
Crown  has,  or  has  not,  put  the  right  in- 
terpretation upon  the  documents  they 
have  given  in  evidence. 

Ghentlemen  of  the  jury,  there  is  in  this 
case  that  very  remarkable  circumstance 
that  probably  neyer  existed  in  any  other 
case ;  certainly  never  existed  in  any  case 
with  which  I  am  acquainted.  The  Grown 
has,  in  the  indictment,  attached  certain 
meanings  to  certain  passages  contained 
in  those  publications.  The  Attorney 
Oeneral  in  his  opening  statement  read  to 
you  the  passages,  and  stated  to  you  the 
meaning  which  he  thought  those  passages 
bore.  The  able  counsel  for  the  prisoner 
neyer  once  adverted  to  those  publications, 
and  never  made  a  single  observation 
for  the  purpose  of  showing  that  the 
Attorney  Oeneral,  either  in  the  indict- 
ment, or  in  his  statement,  had  put  a 
wrong  interpretation  on  either  of  those 


papers.  Therefore,  gentlemen,  if  it  was 
a  case  in  which  any  thing  would,  or 
ought,  to  be  taken  against,  or  to  the 
prejudice  of  the  prisoner,  you  have  this 
remarkable  fact,  that  the  counsel  for  the 
prisoner,  the  first  in  the  land,  (a)  has  felt 
nimself  anable  to  ofier  to  you  any  obser- 
yations  upon  the  contents  of  those  docu- 
ments, beyond  stating  that  he  did  not 
understand  the  Act  of  Parliament;  and 
he  has  not  attempted  to  assign  a  meaning 
different  ftvm  that  which  has  been  attri- 
buted by  the  Grown  to  them.  That  how- 
oyer  ought  not  to  determine  this  case,  or 
influence  your  minds.  The  counsel  for 
the  prisoner  has  taken  the  course  which 
he  thought  most  beneficial  to  his  client ; 
but  if  he  abstained  from  adyertin^  to  the 
purport  and  meaning  of  the  publications 
in  question,  that  is  no  reason  why  you 
are  to  take  for  granted,  that  the  interpre- 
tation and  meaning  given  by  the  Grown 
is  the  true  and  correct  one.  But  before 
you  come  to  the  conclusion  that  that  in- 
terpretation is  the  wrong  one,  you  would, 
of  course,  satisfy  your  own  minds,  and  see 
what  is  the  other  interpretation  that  can, 
or  ought  to  be  fairly  put  upon  the  docu- 
ments which  have  been  laid  before  you  in 
evidence. 

Gentlemen,  the  first  intent  that  I  would 
direct  your  attention  to— and  I  think  it 
would  be  proper  to  keep  them  distinct — 
is  Uie  intent  to  depriye  or  depose  Her 
Majesty  from  the  slyle,  honour,  or  royal 
name  of  the  Imperial  Grown  of  the  United 
Kingdom ;  and  I  shall  call  your  attention, 
in  the  first  instance,  to  the  passages  in 
the  difierent  publications  which  appear  to 
me  to  bear  upon  that  intent.  Now  before 
you  come  to  the  consideration  of  the  pas- 
sages that  may  more  directly  bear  on  the 
point  in  question,  it  may  be  material  and 
important  to  consider  the  light  in  which 
the  prisoner  brings  himself  forward,  and 
the  general' opinions  that  he  thinks  fit  to 
promulgate  m  his  own  paper.  And  in 
the  commencement  of  the  first  document, 
namely,  the  report  of  the  speech  which 
he  is  alleged  to  have  made  in  Limerick, 
he  says  this : 

"  Mob  law  itself  in  Ireland  is  far  better  than 
Goyemment  law— that  well-ordered  and  civi- 
lized system  that  slays  its  millions  of  human 
beings  within  the  year.  I  tell  you  that  rather 
than  endure  one  other  year  of  British  dominion, 
I  would  take  a  provisional  government  selected 
out  of  the  men  that  are  beUowing  there  in  the 
street." 

(a)  See  Diet.  Nat  Biog.  "  Holmes,  Robert," 
(1765-1859)  where  it  is  stated  that  Holmes  for 
many  years  enjoyed  the  largest  practice  in  the 
Irish  Courts,  and  that  he  refused  to  take  silky 
or  to  accept  the  office  of  Solicitor-General.  He 
married  Robert  Emmet's  sister,  and  after  the 
letter's  rising  was  imprisoned  as  a  suspect. 
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What  is  the  ordinary  and  natural 
meaning,  as  we  understand  it,  of  a  pro- 
visional government  P  Can  you  recon- 
cile the  existence  of  provisional  govern- 
ment, in  the  sense  in  which  it  is  used 
in  this  publication,  with  the  existence 
of  a  Sovereign  of  the  United  Kingdom? 
Can  there  be  any  doubt  to  anybody,  who 
does  not  shut  his  eyes  and  ears  to  what 
has  been  going  forward  in  the  world,  that 
this  reference  is  a  reference  to  the  pro- 
visional government  that  has  lately  taken 
place  and  been  set  up  in  a  neighbouring 
country?  You  cannot  but  remember, 
the  result  of  the  establishment  of  that 
provisional  govcrnnieiit  was  the  aboli- 
tion of  royalty,  the  destruction  of  lihe 
monarchy,  and  the  deposition  of  the 
reigning  monarch  from  his  title,  crown, 
and  dignity ;  and  you  are  to  say  whether 
or  not,  looKing  at  this  passage  according 
to  its  fair  and  natural  interpretation,  that 
the  man  who  avows  his  hatred  to  British 
dominion,  and  sooner  than  endure  it  for 
a  year,  would  lake  a  provisional  govern- 
ment, whether  that  does  not  of  itself, 
almost  necessarily  and  inevitably,  imply 
the  contemplation  of  certain  events,  by 
which  a  provisional  government  might  be 
established,  and  the  reigning  monarch 
dethroned  and  deposed  P 

"  Kor  can  I  condemn  the  alternative  put  by 
Mr.  Meagher,  who  says,  when  the  last  constitu- 
tional appeal  shall  be  made,  and  shall  fail, — 
then  np  with  the  barricades  and  invoke  the  God 
of  battles." 

Now,  what  was  the  opinion  of  Mr. 
Meaghei'  as  expressed  in  that  publication  P 
Not  that  the  barricades  were  to  be  piled 
up  at  once  —not  that  the  God  of  battles 
was  to  be  invoked  at  once — but  that  con- 
stitutional appeals  were  to  be  made,  might 
still  be  made,  and  that  until  the  last  con- 
stitutional appeal  was  made,  then,  and  not 
until  then,  the  God  of  battles  was  to  be 
invoked.  But,  gentlemen,  see  whether 
Mr.  Mitcheh  who  says  he  does  not  con- 
demn that  doctrine,  is  satisfied  with  it, 
and  whether  he  does  not  go  conniderably 
farther.     For  he  says : 

**Can  1  repudiate  this— who  hold  that  consti- 
tutional appeals  are  long  since  closed  against  us. 
and  that  we  have  even  now  no  resource  except — 
when  we  have  the  means  and  the  pluck  to  do 
it — the  barricades  and  the  God  of  battles  ?  '* 

Why,  gentlemen,  he  goes  far  beyond 
what  Mr.  Meagher  had  done.  He  fully 
approved  of  what  Mr.  Meagher  had  said, 
for  he  says  he  goes  further — he  says, 
there  is  no  constitutional  appeal  remain- 
ing to  be  made ;  that  that  time  has 
passed  by  ;  nothing  now  remains — "  we 
nave  now  no  resource,  except — when  we 
have  the  means  and  Uie  pluck  to  do  it — 
the  barricades  and  the  Goa  of  battles." 


Well,  gentlemen,  he  goes  further,  and 
says: 

"  Whatever  has  been  done  or  said  by  the 
most  disaffected  person  in  all  Ireland,  against 
the  existence  of  the  party  that  calls  itself  the 
Government,  nothing  can  go  too  far  for  me." 

G-entlemen,  we  unfortunately  know  that 
there  have  been  disaffected  mien  in  Ire- 
land ;  that  those  disaffected  men  have 
gone  to  the  full  extent  of  high  treason ; 
and  Mr.  Mitchel  tells  you,  in  the  most 
direct  terms,  that  nothing  that  has  been 
done,  nothing  that  has  been  said  by  the 
most  disaffected  man  in  Ireland,  that  he 
does  not  go  to  the  full  extent  of  it.  And 
said  against  what  ?  Against  the  existence 
of  the  parlhr  which  calls  itself  the  Govern- 
ment. Wny,  gentlemen,  what  is  the 
Government?  It  is  not  the  minister  of 
the  day,  according  to  the  interpretation 
hero  used,  that  means  the  Gt)vernment ; 
but  the  Government  to  be  collected  from 
the  meaning  of  the  other  portions  of  it— 
the  Government  of  England,  oonstituted 
of  Queen,  Lords,  and  Commons ;  and 
there  is  nothing  that  any  disaffected  man 
has  done  or  said  against  the  existence  of 
that  Government  that  does  not  meet  with 
the  full  approbation  of  Mr.  Mitchel. 

Well,  gentlemen,  we  come  now  to  the 
next  passage  : 

*'  1  aru  here  not  as  a  Jacobin  (which  I  am 
not) — nor  as  a  Communist  (which  I  am  not)  — 
nor  even  as  a  Republicuu  (which  I  am) ;  but 
simply  and  merely  because  I  am  a  bitter  and 
irreconcilable  enemy  to  the  British  Govern- 
ment." 

He  announces  himself  a  Republican. 
Gentlemen,  in  the   publication  of  the 
13th  of  May,  you  will  find  this : 

"I  tell  yon  frankly  that  T  for  one  am  not 
*  loyal.'  I  am  not  wedded  to  the  Qnecn  of 
England,  nor  unalterably  attached  to  the  House 
of  Brunswick.  In  fact,  I  love  my  own  bare 
better  than  that  house.  The  time  is  long  past 
when  Jehovah  anointed  kings.  The  thing  has 
lon^  since  grown  a  monstrous  imposture." 

What  has  grown  a  monstrous  impos- 
ture? In  the  preceding  passage  with 
respect  to  kings,  he  tells  you  he  is  not 
wedded  to  the  Queen  of  England.  He  says 
afterwards,  in  the  same  passage,  that 
*'  the  time  is  long  past  when  Jehovah 
anointed  kings.  The  thing  has  long 
since  grown  a  monstrous  imposture.' 
Gentlemen,  you  are  to  say  what  is  the 
thing  that  he  there  refers  to ;  and  if  you 
believe  that  the  thing  is  the  sovereign 
royalty  of  Her  Majesty,  you  then  have 
him  pronouncing  that  **  the  thing  has 
grown  a  monstrous  imposture/' 
"  and  has  been  already  in  some  civilized 
countries  detected  as  such,  and  drummed  out 
accordingly.  A  modem  king,  my  friends,  is  no 
more  like  an  ancient  anointed  shepherd  of  the 
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people,  than  an  archbishop's  apron  is  like  the 
Urim  and  Thum»nm.  There  is  no  divine  right 
now  but  in  the  sovereign  people." 

Well,  gentlemen,  the  next  passage  says, 
"  As  for  the  institutions  of  tne  oonntry." 
Now,  what  would  you  understand  or  mean 
by  the  institutions  of  the  country  P  It 
would  appear  that  the  institutions  of  the 
country  would  be  composed,  among  others, 
of  what  constituted  the  government  of 
the  country,  of  the  Queen,  Lords,  and 
Commons;  and  he  tells  yon,  "As  for 
the  institutions  of  the  country,  I  loathe 
and  despise  them."  He  then  goes  on 
to  say : 

^  Then*  last  hour  is  at  band ;  and  I  thank 
God  that  I  live  in  the  days  when  I  shall  witness 
the  utter  downfall,  and  trample  upon  the  grave 
of  the  most  portentous,  the  grandest,  meanest, 
and  cruellest  tyranny  that  ever  deformed  this 
world." 

Gentlemen,  you  will  hare  to  say 
whether,  if  these  passages  stood  alone, 
they  do  not  furnish  an  inference,  taken 
in  their  natural  meaning,  to  support  the 
intent  that  has  been  attributed  to  the 
prisoner  at  the  bar. 

The  passage  which  I  am  now  about  to 
call  your  attention  to  appears  to  me  to  be 
the  passage  which  is  most  deserving  of 
your  consideration  : 

"  It  was  easy  to  see  ftat  a  vague  feeling  was 
upon  them  of  the  real  meaning  and  tendency  of 
all  these  meetings— of  what  all  this  must  end  in, 
and  to  what  haven  they,  and  you,  and  we,  are 
all  in  a  happy  hour  inevitably  drifting  together, 
my  friends — the  people's  sovereignty." 

That  is  what  he  alleged  they  were  all 
diifting  towards  —  "the  people's  sove- 
reignty." Now,  gentlemen,  you  will 
have  to  say  whether  you  can  reconcile 
with  your  own  notions,  with  your  own 
meaning  and  understanding  of  these  ex- 
pressions, that,  when  the  prisoner  tells 
you  "  you  are  all  drifting  to  the  people's 
sovereignty,"  he  does  not  mean  that 
sovereignty  that  would  be  in  the  people, 
exclusive  of  that  sovereignty  which,  by 
our  constitution,  is  vested  in  Her  Majesty. 

"  Give  up  for  ever  that  old  interpretation  you 
put  upon  the  word  'Repeal.'  Kepeal  is  no 
priest  movement,  it  is  no  sectarian  movement,  it 
is  no  money  swindle,  nor  *  Eighty-two '  delusion, 
nor  puffery,  nor  0'Ck>nnellism,  nor  Mullaghmast 
*  green-cap'  stage-play,  nor  loud-sounding  in- 
anity of  any  sort  got  up  for  any  man's  profit  or 
praise.  It  is  the  mighty,  passionate  struggle  of 
a  nation  hastening  to  be  bom  into  new  national 
life;  in  the  which  unspeakable  throes  all  the 
parts,  and  powers,  and  elements  of  our  Irish  ex- 
istence—our confederations,  our  Protestant 
Kepeal  associations,  our  tenant-right  societies, 
our  clubs,  cliques,  and  committees,  amidst  con- 
fusions enough,  and  the  saddest  jostling  and 
jumbling,  are  all   iiievitably   tending,  however 


unconsciously,  to  one  and  the  same  illustrious 
goal." 

I  ask  you  whether  the  plain  import  and 
meaning  and  inference  to  be  drawn  from 
that  is  not,  that  that  constitiltion  was  to 
be  abolished  when  the  goal  was  accom- 
plished, which  would  be  the  deposition  of 
Her  Majesty  fi*om  her  throne  and  crown. 
— "not  a  golden  link,  or  a  patchwork  parlia- 
ment, or  a  College-green  chapel-of-ease  to 
Saint  Stephen's — but  an  Irish  republic — one  and 
indivisible." 

Now,  gentlemen,  you  are  to  sfty  whether 
the  man  who  contemplates  the  occurrence 
of  events  to  end  in  *'  an  Irish  republic,  one 
and  indivisible,"  that  the  various  meet- 
ings were  all  tending  to,  and  for  the  pur- 
pose of  endinff  in  "  an  Irish  republic,  one 
and  indivisible,"  whether  he  did  not 
necessarily  imply  tlie  deprivation  and 
depNOsition  of  Her  Majesty  fVom  her  im- 
perial throne  P  There  are  no  two  things 
more  inconsistent  with  eaeh  other — no  two 
ideas  more  opposed  to  each  other — no  two 
expressions  more  contradictory  to  each 
other,  than  that  of  a  republic  to  a  monar- 
chy ;  and  any  man  who  does  avow  his 
desire  to  compass  and  obtain  a  republic, 
must  inevitably  intend  and  imagine  the 
deposition  and  destruction  of  the  monar- 
chy. The  two  things  cannot  combine ; 
the  destruction  of  one  is  involved  in  the 
existence  of  the  other.  And  if,  looking  to 
the  natural  import,  tenor,  and  meaning  of 
the  words  used,  you  think  that  he  did 
compass  and  intend  to  have  a  republic, 
there  is  necessarily  and  inevitably  implied 
in  that  compassing  an  intention  to  deprive 
Her  Majesty  of  her  imperial  throne. 

Gentlemen,  in  adverting  to  the  second 
branch  of  the  indictment,  namely,  the 
intent  to  levy  war  against  Her  Majesty, 
for  the  purpose  of  procuring  a  change  of 
measures  and  counsels,  the  counsel  for 
the  prisoner  told  you,  in  his  able  and 
eloquent  address,  that  there  were  no  parti- 
cular measures  laid  in  t^t  indictment; 
that  there  had  been  no  proof  given  of  any 
particular  measure  or  counsel  which  it 
was  alleged  Mr.  MitMi  had  an  object  in 
changing,  or  getting  changed,  by  levyiujg 
war  against  Her  Majesty.  Gentlemen,  it 
is  very  true,  but  it  is  my  duty  to  tell  you, 
and  I  have  the  concurrence  of  my  brother 
judge,  that  in  point  of  law,  in  order  to 
constitute  the  offence  mentioned  in  this 
Act  of  Parliament,  it  was  not  necessary 
either  to  have  specified  in  the  indictment 
any  particular  measure  or  counsel  which 
the  levying  of  war  was  sought  to  affect; 
or,  in  point  of  proof,  to  give  any  evidence 
of  any  particular  measure  or  counsel.  I 
think  upon  plain  principle  and  common 
sense,  independent  of  authority,  tiiat  that 
would  appear  to  be  the  case.     A  man 
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might  compaaa  and  intend  to  levy  war,  I 
might  publish  that  through  every  part 
of  the  land,  but  because  he  kept  secret 
in  his  own  mind  and  breast  what  were 
the  particular  measures  he  aimed  at 
in  levying  war — if  the  counsel  for  the 
prisoner  wns  right  —  then  there  could 
be  no  oftence  committed  under  the  pro- 
visions of  this  part  of  the  Act  of  Parlia- 
ment. But,  gentlemen  of  the  jury,  the 
Court  has  been  referred  to  a  case,  a  well- 
known  established  case  (Thietlewood' s) ,  in 
which  the  ablest  judges  of  the  land,  con- 
victed of  high  treason,  up^on  an  indictment 
substantially  the  same  as  this,  where  the 
party  was  charged  with  levying  war  to  make 
Her  Majesty  change  her  measures  or  coun- 
sels ;  and  in  that  indictment  there  was  no 
statement  of  a  specific  measure,  and  there 
was  no  specific  evidence  given  of  a  specific 
measure  ;  but  the  able  judge,  perhaps  one 
of  the  ablest  that  ever  presided  in  a  court  of 
justice,  the  late  Lord  Tenterden,  both  in  his 
charge  to  the  grand  jury,  and  in  his  charge 
to  the  petty  jury  in  summing  up,  never 
raised  any  question ;  nor  did  the  counsel 
for  the  prisoner  in  that  case  ever  raise  any 
such  objeotion  as  is  raised  by  the  counsel 
for  the  prisoner  on  the  present  occasion. 

Now,  gentlemen  of  the  jury,  I  am  going 
to  call  your  attention  to  the  passages  in 
the  two  publications  that  have  reference 
to  the  charge  of  compassing  and  intend- 
ing to  levy  war.  In  the  first  publication 
of  the  6th  of  May,  there  is  this  passage : — 

"  On  the  constituents  of  Smith  O'Brieu  espe- 
cially devolves  this  duty.  While  the  British 
Parliament  call  his  exertions  *  treason,'  and 
*  felony,*  it  is  for  his  constituents  to  declare  that 
in  all  this  treason  and  felony  he  is  doing  his  duty 
by  them.  And  more  than  this,  it  is  your  duty  fur- 
ther to  prepare  systematically  to  sustain  him,  if 
it  come  to  that,  in  arms." 

In  order  to  constitute  the  crime  that 
exists  here,  it  is  not  necessary  there 
should  be  an  actual  levying  of  war ;  it 
is  not  necessary  that  there  should  be  any 
thing  done  for  the  purpose  of  the  in- 
ception of  the  war ;  the  mere  compassing, 
and  imagining,  and  intending  to  levy  war, 
is  the  oft'ence  which  the  Act  of  Parliament 
thought  fit  to  provide  against. 

Well,  he  goes  on  to  say : 

"May  I  presume  to  address  the  women  of 
Limerick.  It  is  the  first  time  I  have  ever  been 
in  the  presence  of  the  daughters  of  those  heroines 
who  held  the  breach  against  King  William ;  and 
they  will  understand  me  when  I  say,  that  no 
Trish woman  ought  so  mach  as  to  speak  to  a 
man  who  has  not  provided  himself  with  arms.'' 

Can  this  mean  any  thing  else  than  a 
direction  or  an  incitement  to  every  man 
to  provide  himself  with  arms,  for  the  pur- 
pose of  sustaining  Mr.  O'Brien  in  the 
charge  of  treason  and  felony  P 


"  No  lady  is  too  delicate  for  the  culinary 
operation  of  casting  bullets.  No  hand  is  too 
white  to  make  up  cartridges." 

And  then,  he  says : 

"  My  frieuds,  we  have  no  enemies  here,  save 
the  British  Government  and  their  abettors." 

Well,  gentlemen,  in  the  second  publica- 
tion, there  is^  a  short  commentary  on  the 
publication  in  The  Tvmes,  which  appears 
also  to  bear  on  the  present  question  : — 

"Now,  the  fact  is,  the  editor  of  the  United 
Irishman  is  no  hero  at  all,  and  never  said  he 
was.  lie  has  only  endeavoured  to  persuade  his 
countrymen  that  they  will  never  gain  their 
liberties  except  by  fighting  for  them." 

On  the  6th  May  he  had,  if  you  believe 
the  interpretation,  devised,  compassed, 
and  intended  that  every  man  should  be 
provided  with  arms ;  and  he  then  tells 
them,  that  **  he  has  only  endeavoured  to 
persuade  his  countrymen  that  they  will  never 
gain  their  liberties  except  by  fighting  for 
them."  He  avows  that  that  was  his  ob- 
ject, and  his  intention,  in  the  speech  in 
question.     And  then  he  goes  on  to  say : 

"The only  arguments  the  English  Government 
will  understand,  are  the  point*  of  pikes — that's 
all.  And  he  continues  to  preach  this  saving 
doctrine,  and  will  continue  so  to  do,  until  a 
considerable  number  of  his  countrymen  agree 
with  him  ;  and  then  he  hopes  to  aid  in  enforcing 
the  arguments  practically." 

Gentlemen,  I  come  now  to  the  publica- 
tion of  the  13th  May,  the  second  part, 
namely,  the  one  addressed  **  To  the  Pro- 
testant farmers  of  Ulster ;  '*  and  after  that 
passage  where  he  speaks  of  the  one  and 
indivisible  Irish  republic,  and  that  tJiey 
were  hastening  to  that  day  when  that 
event  was  happening,  he  says : 

"  And  how  are  we  to  meet  that  day  ? — In 
arnut  my  countrymen,  in  arms.  Thus,  and  not 
otherwise,  have  ever  nations  of  men  sprung  to 
liberty  and  power.  But  why  do  I  reason  thus 
with  you — with  you,  the  Irish  of  Ulster,  who 
never  have  denied  the  noble  creed  and  benti- 
ments  of  manhood." 

Now  here,  gentlemen,  he  expressly  re- 
fers to  the  day  when  there  was  to  be  the 
one  and  undivided  republic,  and  on  that 
day  they  were  to  meet  in  arms ;  and  he 
repeats  that  twice.  Gentlemen,  in  the 
next  passage  he  says : 

"  But  I  tell  you  the  li^ht  has  at  length  come 
to  them  :  the  flowery  spring  of  this  year  is  the 
dawning  of  their  day  ;  and  before  the  com  fields 
of  Ireland  are  white  for  the  reaper,  our  eyes 
shall  see  the  sun  flashing  gloriously,  if  the 
heavens  be  kind  to  us,  on  a  hondred  thousand 
pikes." 

Gentlemen,  it  will  be  for  you  to  say, 
whether,  in  any  portion  of  any  one  of 
those  documents,  there  is  any  thing  that 
can  enable  you,  or  could  enable  any  man, 
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exeroieing  honestly  the  ase  of  his  jadg- 
ment,  to  say  in  those  passages  there  was 
not  a  compassing,  an  imag^ination,  an  in- 
tention of  levying  war  P 

Well,  gentlemen,  he  follows  that  passage 
by  saying: 

"  I  will  speak  plainly.  There  i«  now  ^winf^ 
on  the  soil  of  Ireland  a  wealth  of  grvdn,  and 
roots,  and  cattle,  far  more  than  enough  to 
sostain  in  life  and  in  comfort  all  the  inhabitants 
of  the  island.  Thai  wealth  must  not  leave  us 
another  year — not  until  every  gmin  is  fought 
for  in  every  stage,  from  the  tying  of  the  »heaf 
to  the  loading  of  the  ship." 

Why  was  it  to  be  fonght  forP  How  is 
it  possible  for  yon  to  avoid  coming  to  any 
other  inference,  from  language  of  that 
kind,  ^^n  that  he  had  contemplated  the 
people  rising  to  arms,  and  that  what  he 
was  compassing,  imagining,  and  intend- 
ing was,  the  levying  of  war  ? 

Gentlemen,  he  then  goes  on  : 

"  Will  you  not  gird  up  your  loins  for  this 
great  national  struggle,  and  stand  with  your 
countrymen  for  life  and  land  ?  Will  you,  the 
the  sons  of  a  warlike  race,  the  inheritors  of  con- 
quering memories — with  the  arms  of  freemen  in 
all  your  homes,  and  relics  of  the  gallant  re- 
publicans of  Ninety  eight  for  ever  before  your 
eyes — will  you  stand  folding  your  hands  in 
helpless  'loyalty,' — and  while  every  nation  in 
Christendom  is  seijing  on  its  birthright  " — 

HowP 

*<With  armed  hand,  will  you  take  patiently 
your  rations  of  yellow  meal,  and  your  inevitable 
portion  of  eternal  contempt  ?  ** 

Gentlemen  of  the  jury,  I  have  gone 
through,  as  I  have  felt  it  my  duty  to  do, 
the  various  passages  that  bear  also  on  that 
second  intent.  I  have  been  enabled,  and 
indeed  it  was  my  duty,  perhaps,  to  have 
intimated  the  opinion  that  presses  upon 
my  mind  as  to  the  natural  import  and 
meaning  of  these  expressions.  I  told  you 
before,  that  you  ought  not  to  pay  the 
slightest  attention  to  any  opinion  that  I 
have  expressed  or  intimated,  except  so  far 
as  it  concurred  with  your  own.  I  tell  you 
BO  again ;  it  must  be  by  your  own  de- 
liberate judgment,  and  the  exercise  of 
your  own  sound  sense  and  reason,  that 
this  verdict  is  to  be  pronounced.  Gentle- 
men, if  you  think,  after  a  careful  and 
deliberate  revision  and  review  of  all  those 
publications,  you  can  safely  and  conscien- 
tiously come  to  the  conclusion,  that  Mr. 
Mitchel  did  not  intend  both,  or  either,  of 
the  intents  that  have  been  attributed  to 
hun,  you  ought,  gentlemen,  without  hesi- 
tation, to  find  him  not  guilty.  If,  gentle- 
men, yon  think  that  the  intents  are  not 
clear ;  if  yon  think  they  are  ambiguous ; 
if  you  think  the  expressions  used  are  of  a 
doubtful  nature,  and  that  conviction  is 
not  brought  home  to  yoor  minds  as  to 


what  he  compassed  and  intended,  in  like 
manner,  you  would  be  bound  to  give  him 
the  beneht  of  that  doubt.  But  if,  after  a 
careful  review  and  revision  of  all  the  pas- 
sages in  these  publications,  to  which  a 
meaning  has  been  assigned  in  the  indict- 
ment, to  which  a  meaning  has  been 
assigned  by  the  counsel  for  the  probecu- 
tion,  and  no  opposite  meaning  has  been 
attempted  to  be  assigned  by  the  counsel 
for  the  prisoner ;  if  you  come  to  the  de- 
liberate conclusion  that  they  do  sustain 
the  allegations  in  the  indictment,  and 
that  as  honest  men,  in  the  exercise  of 
your  judgment,  you  can  lav  your  hands 
on  your  hearts  and  say,  we  do  think  these 
expressions  demonstrate  the  intent  with 
which  the  prisoner  at  the  bar  is  charged, 
I  would  not  insult  you  for  a  moment,  by 
fancying  that  honest  men  like  you  would 
hesitate  in  that  solemn  and  sacred  duty 
which  has  been  intrusted  to  you,  which 
you  are  bound  to  execute  under  the  solemn 
obligation  of  an  oath. 

Foreman:  Mav  we  have  a  copy  of  the 
indictment,  my  lord  P 

MooRB,  J. :  Certainly. 

A  copy  of  the  indictment  was  handed 
to  the  Jury. 

Foreman :  The  indictment  is  laid  in  the 
parish  of  St.  Thomas,  and  the  publication 
appears  to  have  been  in  the  parish  of  St. 
Andrew. 

MooBB,  J. :  There  is  evidence  of  both ; 
the  Custom  House  is  in  the  parish  of  St. 
Thomas.  Two  papers  were  lodged  in  the 
Custom  House,  which  is  in  the  parish  of 
St.  Thomas ;  and  two  other  papers  were 

?nrchased  in  tlie  parish  of  St.  Andrew, 
'he  lodging  in  the  Custom  House  office 
would  be  as  much  a  publication  as  the 
vending  in  the  parish. 

Clerk  of  the  Crown :  Here  are  the  two 
copies  that  were  got  at  the  office,  and  the 
two  that  were  lodged  at  the  Custom  House. 

Sir  C,  0*Loghlen :  I  do  not  know  whether 
the  papers  are  to  go  up  to  the  jury,  or 
only  the  articles  themselves.  If  Ihey  have 
a  printed  copy  of  the  indictment  I  should 
think  that  is  enough. 

LsP£0T,  B. :  I  think  you  are  right  in 
that.  Sir  Cohna/n. 

At  twenty  minutes  past  four  the  jury 
retired. 

At  ten  minutes  to  six,  the  judges  sent 
the  sheriff  to  inquire  whether  the  jury  had 
agreed  on  their  verdict. 

Alter  a  short  time  the  sheriff  returned 
and  stated,  that  the  jury  had  not  agreed, 
but  that  there  was  a  probability  of  their 
doing  so. 

At  ten  minutes  to  seven  the  jury  came 
into  Court  and  answered  to  their  names. 

Clerh  of  the  Crown:  Gentlemen,  have 
you  agreed  onyour  verdict P 

Foreman :  We  have. 
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Clerk  of  the  Crown  :  How  say  you,  is  the 
prisoner  guilty  or  not  guilty  ? 

Foreman :  Guilty. 

Lefroy,  B.  :  Let  the  prisoner  stand  by 
till  to-morrow. 

Saturday,  May  27,  1848. 

Clerk  of  the  Crown :  Put  forward  John 
Mitchel.  John  Mitchel,  have  you  any- 
thing to  say  why  the  sentence  of  the  Court 
should  not  be  passed  upon  you  ? 

Mitchel:  I  nave.  I  have  to  say,  my 
lord,  that  I  have  been  found  guilty  by  a 
packed  jury — by  the  proceedings  of  a  par- 
tisan sherifl' — by  a  jury  not  empanelled 
according  to  the  laws  even  of  England — 
empanelled,  not  by  a  sheriff,  but  by  a 
juggler.  That  is  the  reason  why  I  object  to 
your  sentencing  mo  to  any  punishment. 

High  Sheriff:  My  lords,  I  claim  the 
protection  of  the  Court. 

Mitchel :  That  is  the  reason  why  I  object 
to  sentence  being  passed  on  me. 

Lbprot,  B.  :  The  imputation  cast  on  the 
high  sheriff,  I  must,  in  justice  to  him, 
state  to  be  most  unwarranted  and  un- 
founded— ^notupon  my  own  judgment,  but 
upon  the  verdict  of  two  indifferent  triers 
on  their  oaths,  empanelled,  chosen,  and 
appointed  to  examine  into  the  very  sub- 
ject and  question  whether  the  panel  was 
impartially  and  legally  ordained  and 
framed.  They,  upon  their  oaths,  have 
found  that  it  was,  and  therefore  the  sheriff, 
far  from  being  subject  to  the  imputation 
that  has  been  cast  upon  him,  has  only  done 
his  duty  as  became  him.  [Addressing  the 
prisoner  J  —Jolvn  Mitchel — I  cannot  at  the 
outset  but  express  the  feelings  of  regret, 
in  which  1  am  sure  my  brother  judge  par- 
ticipates, to  see  a  pei'son  in  your  condition 
standing  at  that  oar  under  the  circum- 
stances in  which  you  are  now  placed — 
you  have  been  found  guilty  upon  an  in- 
dictment which  charged  you  with  felon- 
iouslv  compassing,  imagining,  and  in- 
tending to  deprive  the  Queen  of  the  style, 
honour,  and  royal  name  of  the  Imperial 
Crown  of  the  United  Kingdom  ;  and  with 
uttering  and  giving  publicity  to  thoso 
purposes  and  intentions,  by  prnbHshing  a 
certiain  writing  in  a  public  newspaper, 
published  by  you,  called  the  United  Irish » 
man.  Those  publications  are  set  forth  in 
detail.  There  are  other  counts  in  the 
indictment,  of  which  you  have  also  been 
found  guilty,  of  a  felonious  intent  and 
purpose  to  levy  war  against  the  Qtieen, 
for  the  purpose  of  compelling  her,  by  force 
and  constraint,  to  change  her  measures 
and  counsels ,  and  that  those  felonious  in- 
tents and  purposes  were  published  and 
manifested  by  a  publication  made  by  your- 
self, in  the  same  newspaper  and  under  the 
same  circumstances  stated  in  the  former 
counts.  These  are  the  charges  upon  which 
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you  were  put  upon  your  trial,  and  upon 
which  the  jury  have  found  you  guilty. 
The  evidence  was  furnished  by  yourself, 
publications  coming  out  of  your  own 
hands,  deliberately  published  at  an  inter- 
val of  time  which  gave  you  full  leisure 
and  opportunity  to  consider  what  yoa 
were  about,  and  to  reflect  upon  what 
might  be  the  consequences  of  your  own 
acts.  The  case  turned  upon  the  meaning; 
and  interpretation  of  these  publications ; 
that  meaning  and  interpretation  was 
equally  furnished  by  yourself,  and  came 
from  yourself  just  as  the  publications 
themselves  have  done.  The  meeuiing  and 
intent  was  collected  from  the  language  of 
the  publications  themselves ;  not  oonflned 
to  one,  but  to  be  collected  from  the  suc- 
cessive publications,  so  as  to  leave  no 
doubt  upon  the  words  interpreted  by  your- 
self, as  to  the  meaning  and  intent  of  these 
publications.  The  very  able  and  learned 
counsel  who  defended  you  was  not  able  to 
offer  any  other  interpretation,  any  other 
meaning,  than  that  which  was  assigned  to 
them  on  the  face  of  the  indictment.  Upon 
this  evidence,  thus  furnished  by  yourself, 
the  jury  have  found  you  guilty.  With 
that  verdict,  therefore,  however  you  may 
be  advised,  or  think  yourself  justified  in 
calling  it  the  verdict  of  a  packed  jury, 
and  thus  imputing  perjury  to  twelve  of 
your  countrymen — aeli berate  and  wilful 
perjury^ 

Mitchel :  My  lord,  I  did  not  impute  per- 
jury to  the  jury — I  beg  your  lordship's 
pardon. 

Lefeoy,  B.  :  I  understood  that  you  had 
stated  in  arrest  of  judgment  that  yon  had 
been  found  guilty  by  a  packed  jury. 

Mitchel :  I  did. 

Lefroy,  B.  ;  Well,  I  shall  make  no  fur- 
ther observation  upon  that;  but  I  owe  it 
to  the  jury  to  state,  that  upon  the  evi- 
dence, furnished  thus  by  yourself,  no 
juror  who  had  the  slightest  regard  to  the 
oath  he  had  taken,  could,  by  possibility, 
have  come  to  a  different  conclusion.  What 
ground  of  doubt  was  even  suggested  with 
respect  to  the  fact  of  the  publication  by 
yourself,  or  with  respect  to  the  interpre- 
tation and  the  meaning  of  these  publi- 
cations P  As  I  have  observed  not  even 
your  own  able  counsel  was  able  to  suggest 
a  doubt  or  a  meaning  different  from  what 
is  imputed  to  them — no,  not  even  to 
suggest  an  apology,  or  at  least  an  apology 
which  could  be  attended  to  in  a  court  of 
justice — but  an  apology  amounting  to 
this,  that  you  bad  a  right  to  violate  the 
law.  Well,  then,  with  the  verdict  estab- 
lishing your  guilt  of  the  offence  stated 
upon  the  face  of  this  indictment,  even  yon 
yourself  cannot  fairly  quarrel. 

And  now,  what  is  the  nature  of  the 
ofl  ence  of  which  you  have  been  thus  found 
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guilty  P  I  will  not  saj  ihe  greatest,  but 
it  is  next  to  the  grentest  offence — it  is 
near  akin  to  the  yery  greatest  offenoe 
which  any  sabject  can  be  guilty  of  to- 
wards his  soTereign,  or  towards  his 
oonntry.  By  the  law  of  England,  up  to  a 
late  period,  the  offence  you  have  been 
found  guilty  of,  was  high  treason.  At  the 
present  moment,  both  in  England  and 
Ireland,  it  is  a  treasonable  felony ;  and  I 
cannot  but  hope  and  trust,  that  notwith- 
standing the  delibcorate  perseverance  in 
the  course,  which,  unhappily  tou  have 
been  pursuing — I  cannot  out  hope  and 
trust  that  you  may  yourself  one  day  or 
other  be  struck  with  the  awful  conse- 
quences, the  awful  results,  to  which  that 
course  must  of  necessity  haye  led,  if  it  had 
not  been  checked  in  its  progress.  Surely, 
to  use  your  own  language,  *'  a  proyisional 
goyernment  taken  from  a  howling  mob  " 
— surely  a  **  practical  enforcement  of  an 
argument  sustained  by  a  hundred  thou- 
sand Dikes,"  must  have  been  attended 
with  the  most  desolating  and  appalling 
consequences  to  your  country.  Surely, 
surely,  that  must  have  been  the  result. 

Well,  then,  independently  of  the  nature 
of  this  crime,  look  at  the  circumstances 
connected  with  it.  I  will  not  go  into  any 
extraneous  circumstances,  but  look  at  the 
circumstances  which  were  bronght  before 
the  Court,  and  to  which  we  could  not 
shut  our  eyes,  connected  with  this  offence. 
It  originated  in  a  speech.  Well,  great 
allowance  might  be  made  for  a  speech 
delivered  under  excitement;  and  though 
the  time  and  the  place  were  badly  chosen, 
upon  an  occasion  where  excitement  would 
do  more  mischief,  perhaps,  than  upon  a 
more  sober  occasion,  however,  if  it  had 
rested  upon  that,  there  might  be  great 
allowance  and  great  apology.  But,  after 
time  for  delibei*ation,  you  thought  fit  to 
publish  that  speech,  so  full  of  exciting 
and  objectionable  matter,  so  charged  with 
these  felonious  compassings  and  inten- 
tions, which  are  here  stated  upon  the  face 
of  the  indictment ;  you  thought  fit,  after 
deliberation,  to  publish  it,  to  take  away 
from  it  all  the  apology  of  momentary  ex- 
citement, and  to  take  away  from  it  all  the 
apology  of  limited  effect ;  you  put  it  into 
a  position  calculated  to  give  it  circulation 
through  every  comer  of  the  land,  to  dif- 
fuse the  poison  through  every  excitable 
mind  in  the  whole  country.  The  law 
makes,  even  upon  the  matter  of  high 
treason,  a  great  distinction ;  it  does, 
indeed,  in  every  branch  of  it,  make  a  great 
distinction  between  words  spoken  and 
words    published.     You    have    deprived 

JrouTself  of  every  mitigation  which  the 
aw  allows,  and  of  every  favourable  dis- 
tinction which  it  has  established  as  be- 
tween words  spoken  and  published.    You 


published,  deliberately,  this  first  article, 
upon  which  so  much  has  been  already 
said,  that  it  is  quite  unnecessary  for  me  to 
recall  or  reiterate  the  highly  objectionable 
passages  it  contains  to  sustain  both  the 
one  count  and  the  other. 

But  upon  comparing  the  two  publi- 
cations, the  first  of  the  6th  of  May,  and 
the  second  of  the  13th  of  May,  this  obser- 
vation arises,  that  whatever  possible  miti- 
gation might  arise  from  the  tenor  of  the 
first,  or  from  any  thing  occurring  in  it, 
has  been  effectually  withdrawn,  destroyed, 
and  done  away  with  in  the  second.  The 
second  publication,  which  was  at  an  inter- 
val of  another  week,  leaves  it  utterly  im- 
possible for  the  greatest  stretch  of 
ingenuity,  or  the  greatest  perversion  of 
interpretation  to  protect  you.  On  the 
second  the  charge  is  (you  have  expressed 
it  yourself,)  of  intending  to  overthrow  the 
monarchy,  and  to  establish  in  its  place  a 
republic  in  the  country.  To  render  defi- 
nite what  was  vaguely  expressed,  perhaps 
in  the  first,  what  might  have  been,  and 
would,  no  doubt,  if  the  case  had  rested  on 
that  alone,  have  been  a  circumstance  of 
mitigation,  at  least  some  apology  for  that 
publication,  that  you  have  m  it  disclaimed 
the  intention  of  a  war  of  plunder  or  as- 
sassination; in  the  first  you  have  disclaimed 
that,  and  it  would  have  been  a  disclaimer 
which  would  have  been  to  your  credit  and 
advantage  if  you  had  left  it  to  be  made 
ase  of  on  your  behalf.  But  what  appears 
in  the  second,  from  the  man  who  dis- 
claimed a  war  of  plunder,  or  a  war  of 
assassination  P  He  tells  his  countrymen, 
and  he  tells  it  by  a  preface  that  he  is 
going  to  speak  plainly,  in  this  second 
publication  that — 

"  There  is  growing  on  the  soil  of  Ireland  a 
wealth  of  graiD,  and  roots,  and  cattle,  far  more 
thau  euoQgb  to  sustain  in  life  and  in  comfort 
all  the  inhabitants  of  the  island.  That  wealth 
most  not  leave  us  another  year—  not  niitil  every 
grain  of  it  is  fought  for  in  «very  stage,  from 
the  tying  of  the  sheaf  to  the  loading  of  the  ship  ; 
and  the  effort  necessary  to  that  simple  act  of 
self-preservation  will,  at  one  and  the  same 
blow,  prostrate  British  dominion  and  land- 
lordism together." 

Now,  how  is  it  possible  that  advice  could 
be  acted  upon  in  any  way  that  must  not  of 
necessity  have  led  to  plunder  and  assassi- 
nation, to  the  violent  taking  by  force  and 
arms  the  property  juStly  belonging  to 
others,  or  withholding  it  from  them  by 
force  and  violence  by  the  use  of  arms  P 

Thus  it  is,  then,  that  yon  appear  from 
one  stage  to  another  to  have  advanced  in 
a  bold,  deliberate,  determined  opposition 
to  the  law,  in  language  more  and  more 
unmeasured,  and  more  and  more  mis- 
chievously exciting.  I  express  myself  not, 
at  least  it  is  not  my  purpose,  to  hurt  your 
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feelings,  but  merely  to  discharge  the  duty 
which  is  now  cast  upon  the  Court  to  ad- 
measure, iu  proportion  to  the  nature  of 
the  crime,  the  punishment  which  it  may 
be  our  duty  to  inflict.  It  is,  therefore, 
that  I  have  of  necessity  stated  strongly 
those  passages  of  the  publications,  and 
the  manner  of  them,  and  the  perseverance 
of  thorn,  and  the  deliberation  of  them,  as 
the  grounds  by  which  we  are  bound  to 
measure  our  judgment,  and  to  discharge 
the  solemn  duty  which  we  owe  to  the  law, 
to  the  public,  and  to  the  peace  and  welfare 
of  the  country. 

But  has  there  been  attempted,  in  the 
the  course  of  this  trial,  any  explanation, 
any  interpretation,  any  apology  for  these 
publications,  or  any  thing  tending  to 
show,  or  to  raise  a  doubt  upon  their  bear- 
ing the  interpretation  that  is  put  upon 
them  by  the  indictment  P 

Now,  in  adverting  to  the  course  taken 
in  your  defence,  we  desire  it,  and  I 
es(>ecially  desire  it  to  be  understood,  that 
the  observations  I  am  about  to  make,  and 
in  which  I  am  following  up  some  of  the 
observations  in  the  charge  of  my  learned 
brother,  in  every  word  of  which  1  concur ; 
but  in  the  observations  I  am  about  to 
make  upon  tlie  line  of  defence  that  was 
adopted — I  make  them  not  now  to  aggra- 
vate in  the  least,  the  punishment  which 
it  may  be  our  duty  to  impose,  any  more 
than  he  did  to  aggravate  the  case  before 
the  jury — but  I  make  the  observations  in 
respect  to  the  line  of  defence  that  was 
taken  for  you,  to  mark  its  irrelevancy  ; 
and  that  the  Court  might  not  appear  to 
acquiesce  in  that  line  of  defence,  we  felt 
it  our  duty,  though  not  to  put  a  stop  to  it, 
to  interpose  with  a  view  to  reprobate  and 
to  check  it  as  a  line  of  defence,  which,  in 
our  judgment,  was  not  warranted  by  the 
privilege  given  to  a  prisoner  for  his  de- 
fence, and  which,  as  was  too  plainly 
shown,  was  as  injudicious  as  it  was  in- 
jurious to  the  prisoner.  No  interpretation 
was  otfered,  no  meaning  was  ascribed,  no 
effort  was  made,  in  the  least,  to  show  that 
you  were  not  guilty  in  the  sense  imputed 
by  the  indictment.  The  line  of  defence, 
not  only  impliedly,  but  expressly  stated, 
that  although  you  might  be  statutably 
guilty,  yet  that  you  were  justified  in  what 
you  aid.  The  Court,  though  we  did  not 
interpose  to  put  a  stop  to  that  line  of 
defence,  yet  we  cannot  but  desire 

Holmes :  What  I  said,  with  the  greatest 
respect,  my  lords,  was,  though  the  pri- 
soner was  statutably  guilty,  he  was  not,  in 
my  opinion,  morally  guilty. 

Lbprot,  B.  :  I  should  be  very  glad  in- 
deed to  find  that  I  had  mistaken  altogether 
the  drift  of  that  defence ;  I  should  be  very 
glad  to  find  that  I  had  mistaken  it  alto- 
'^ether ;  and  so  far  aa  the  learned  counsel 


has  corrected  the  view  that  I  was  taking 
of  it,  I  am  exceedingly  glad  to  adopt  his 
correction — I  shall  say  uo  more  upon  it. 
I  only  adverted  to  it  to  absolve  the  Court 
from  the  possible  suspicion  that  we  could 
sit  here  and  acauiesce  in  a  lino  of  defence 
which  appeared  to  us  at  the  time,  very 
little  short — though  not  involving  the 
prisoner  in  a  participation  of  it — but  yet 
taking  a  line  of  defence  which  amounted 
very  nearly  to  matter  as  objectionable  as 
that  for  which  the  prisoner  stood  at  the  bai*. 

Holmes .-  My  lord,  I  am  answerable  for 
that  under  the  Act  of  Parliament  (cheers). 

Lepeoy,  B.  :  Mr.  Sheriff,  it  is  strange, 
the  number  of  police  I  see  in  Court  can- 
not keep  order. 

High  Sheriff:  Police,  if  you  see  the 
slightest  ebullition  of  feeling  from  any 
person,  remove  him  from  the  Court. 

Lefroy,  B.  :  No,  but  make  a  prisoner  of 
him.  I  have  been  somewhat  withdrawn 
from  the  observations  which  I  meant  to 
have  confined  to  your  own  case,  by  refer- 
ence to  a  subject  which  I  did  not  think  I 
could  avoid  adverting  to  after  what  had 
passed  yesterday.  But  to  return  to  your 
own  case :  I  wish  you  to  understand,  that 
we  have  with  the  utmost  anxiety,  and 
with  a  view  to  come  to  a  decision  upon 
the  measure  of  punishment  which  it  is  our 
duty  to  impose  in  this  case,  postponed 
passing  the  sentence  until  this  morning. 
We  have  examined  it  with  the  utmost 
deliberation,  and  with  the  utmost  anxiety 
to  duly  discharge  the  duty  we  owe  to  the 
prisoner,  of  not  awarding  a  punishment 
beyond  the  just  measure  of  tne  offence; 
as  well  as  the  duty  we  owe  to  the  Queen, 
and  to  the  public,  that  the  measure  of 
punishment  should  be  such  as  should 
carry  with  it  the  effect  of  all  punishment, 
which  is  not  the  infliction  of  suffering 
upon  the  individual,  but  the  prevention  of 
crime — that  the  punishment  should  carry 
with  it  a  security,  as  far  as  possible,  to 
the  country,  that  one  who  appeared  so 
perseveringly,  and  so  deliberately  a  vio- 
lator of  the  law,  should  not  be  permitted 
to  continue  the  course  he  had  entered 
upon,  for  the  disturbance  of  its  peace  and 
prosperity ;  that  it  should  have  time,  if 
possible,  to  recover  from  the  infliction 
which  that  course  had  imposed  upon  it ; 
with  a  view  to  all  these  considerations, 
and  to  the  magnitude  of  the  crime  ;  tak- 
ing also  into  consideration  that,  if  it  had 
not  been  the  first  adjudication  upon  the 
Act,  we  might  have  felt  ourselves  obliged 
to  carry  out  its  penalties  to  the  utmost 
extent ;  still  taking  into  consideration  that 
this  is  the  first  acyudication,  though  the 
offence  is  as  clearly  proved,  and  is  as  enor- 
mous as  it  can  be  anticipated  almost  that 
any  offence  of  the  kind  can  be  proved  to 
be  hei^eafter,  the  bentence  of  the  Court  is. 
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that  yon  be  transported  beyond  the  seas  \ 
for  the  term  of  fourteen  years. 

On  the  motion  of  the  Attorney  General 
the  judgment  was  entered  separately  on 
eaoh  count. 

MUehel :  Aiay  I  address  a  few  words  to 
the  Court? 

LsraoT,  B. :  Certainly. 

Mitehel :  The  law  has  now  done  its  part, 
and  the  Queen  of  England,  and  the  Crown 
and  Government  in  Ireland  are  now 
secure,  pursuant  to  Act  of  Parliament.  I 
haye  done  my  part  also.  Three  months 
ago,  I  promised  Lord  Clarendon,  and  his 
Government  in  this  country,  that  I  would 
provoke  him  into  the  courts  of  justice,  as 
places  of  this  kind  are  callea;  that  I 
would  force  him,  publicly  and  notoriously, 
to  pack  a  jury  against  me,  to  convict  me, 
or  else  that  I  would  walk  a  free  man  out 
of  this  court,  and  provoke  him  to  a  con- 
test in  another  field.  My  lord,  I  knew  I 
was  setting  my  life  on  that  cast;  but  I 
knew  in  either  event  the  victory  should  be 
with  me ;  and  it  is  with  me.  I  presume 
neither  the  jury,  nor  the  judges,  nor  any 
other  man  in  this  court  imagines  that  it  is 
a  criminal  who  stands  in  this  dock.  I 
have  shown  what  this  law  is  made  of  in 
Ireland—I  have  shown  that  her  Majesty's 
Government  sustains  itself  in  Ireland  by 
packed  juries — by  partisan  judges — by 
perjured  sheriffs 

Lei  ROT,  B. :  The  Court  cannot  sit  here 
to  hear  you  arraign  the  jurors  of  the 
country,  the  sheriff  of  the  country,  the 
administration  of  justice— the  tenure  by 
which  the  Crown  of  England  holds  this 
country.  It  cannot  sit  here  and  suffer  yon 
to  proceed  thus,  because  the  trial  is  over ; 
every  thing  that  you  had  to  say,  previous 
to  the  judgment,  the  Court  was  ready  to 
hear,  and  did  hear  as  much  as  you  pleased 
to  offer.  It  cannot  suffer  you  to  stand  at 
that  bar  to  commit,  I  must  say,  very  nearly 
a  repetition  of  the  offence  for  which  you 
have  been  sentenced. 

Mitehel :  I  will  not  say  any  thing  more  of 
that  kind — but  I  wish  to  say  this,  my  lord — 

Lbfrot,  B.  :  Any  thing  you  wish  to  say 
we  will  hear ;  but  I  trust  you  will  keep 
yourself  within  the  limits  which  even  your 
own  judgment  must  suggest  to  you. 

Mitchel :  I  have  acted  in  all  this  business, 
from  the  first,  under  a  strong  sense  of 
duty.  I  do  not  repent  of  anything  I  have 
done  ;  and  I  believe  that  the  course  which 
I  have  opened  is  only  commenced.  The 
Boman,  who  saw  his  hand  burning  to 
ashes  before  the  tyrant,  promised  that 
three  hundred  should  follow  out  his  enter- 
prise. Can  I  not  promise  for  one—  for  two 
— for  three — aye,  for  hundreds? 

LirROT,B. :  Officer,  remove  the  prisoner. 

[The  judges  left  the  bench,  and  the  pri- 
soner was  removed,  great  confusion  arising 


from  the  efforts  of  his  friends  to  shake 
hands  with  him.(a) 

The  Court  having  resumed,  Thomas 
Franoie  Meagher  and  Mr.  Boheny,  a  bar- 
rister, were  committed  for  contempt  in 
disturbing  the  proceedings,  but  were  re- 
leased after  an  apology.] 

Rolmee:  Now  that  peace  is  restored, 
which  I  hope  will  long  continue,  in  con- 
sequence of^  some  observations  which  fell 
from  his  lordship,  and  which  his  lordship 
had  a  perfect  right  to  make  use  of,  I 
merely  wish  to  say  this ;  that  what  I  said 
yesterday,  and  every  thing  I  said  yester- 
day, I  adopt  this  day  as  my  own  opinions 
and  sentiments.  I  avow  that  advisedly ; 
and  perhaps,  under  this  late  Act  of  Parlia- 
ment, her  Majesty's  Attorney  General,  if  I 
have  violated  the  law,  may  think  it  his 
duty  to  proceed  against  me  in  that  way. 
But  if  I  did  not  violate  the  law  in  any 
thing  I  said,  I  must,  with  great  respect  to 
the  Court,  say,  that  I  had  a  perfect  right 
to  say  every  thing  I  did  say ;  and  I  s»y 
now,  after  deliberation,  with  respect  to 
England,  and  the  treatment  of  England  to 
this  country,  that  those  are  my  senti- 
ments, and  I  avow  them  openly. 

LsvROT,  B.  :  Clerk  of  the  Crown,  call  on 
the  next  case. 

Materials  madb  use  of . — The  report  of 
the  preliminary  proceedings  is  taken  from 
3  Cox.  C.C.  1  and  from  the  Freeman's 
Joxwnal  and  Dablin  Evening  Mail ;  the  re- 
port of  the  trial  from  the  official  report 
printed  for  private  circulation. 

(a)  A  scene  of  the  utmost  oonfusion  here  took 
place  in  consequence  of  a  number  of  the  prisoner's 
friends  rushingtto  the  bar  to  shake  hands  with  him. 
The  exact  object  not  being  known,  the  police,  by 
the  direction  of  the  shenff,  ran  towards  the  dock 
lest  an  attempt  should  be  made  to  rescue  Mr. 
Mitchel,  and  in  the  course  of  the  scuffle  Mr.  T.  F. 
Meagher,  Doheny  and  others,  were  arrested 
for  contempt  of  court. — Evening  Mail. 

At  four  o'clock  on  the  same  afternoon  Mitchel 
was  removed  in  irons  and  under  an  annedesoort, 
to  the  North  Wall,  Dublin,  and  put  on  board  the 
Shearwater,  a  man-of-war,  which  conveyed  him 
to  Spike  Island.  He  was  thence  removed  to  the 
hulks  at  Bermuda.  In  1849  he  was  transferred 
to  the  Cape,  but  the  colonists  having  refused  to 
allow  convicts  to  land,  he  was  sent  to  Van  Die- 
man's  land,  from  which  he  escaped  in  1858. 
See  *•  Jail  Journal,"  by  John  Mitchel,  New  York, 
1864.  In  1874  Mitchel  returned  to  Ireland, 
and  in  February,  1875,  was  elected  member  of 
Tipperary,  but  the  seat  was  declared  vacant  by 
resolution  of  the  House  of  Commons.  He  was 
again  returned,  but  died  shortly  after,  March  20, 
1875.  On  May  26,  1875,  the  Court  of  Queen's 
Bench  in  Ireland  decided  that  Mitchel  being  an 
alien,  and  not  having  served  his  sentence  for 
felony,  was  incapable  of  being  elected,  and 
awarded  the  seat  to  his  opponent,  9 1.R.C.  L.  219. 
See  **  Life  of  John  Mitchel,''  by  W.  Dillon,  and 
Diet.  Nat.  Biog.  Art.,  "  Mitchel,  John." 
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Proceedings  before  the  Privy  CouNCiL,(a)  on  Appeal  from  the 
Chancery  Court  at  York,  December  8,  9,  10,  11,  1846,  and 
June  24,  1848.     (Reported  in  5  Moo,  P.C.  434,  and  12  Jur.  839.) 


A.  R.,  a  bastard,  spinster,  domiciled  in  the  County  Palatine  of  Lancaster,  having  died  inteetate  in 
that  county,  the  Treasury  Solicitor  applied  for  letters  of  administration  as  the  nominee  of  the  Crown. 
The  application  wan  opposed  by  the  Solicitor  for  the  Duchy  of  Lancaster,  as  nominee  of  her 
Majesty  in  right  of  her  Duchy  and  County  Palatine  of  Lancaster. 

Held  by  the  Privy  Council  on  appeal  from  the  Chancery  Court  at  York — 

1 .  Bight  of  the  Crown  to  bona  vacantia  oj  deceased  persons. 

That  the  right  to  goods  of  persons  dying  intestate  without  leaving  husband,  widow,  or  next 
of  kin  has,  from  the  earliest  times,  been  vested  in  the  Crown,  and  that  the  Church  never 
had  any  beneficial  interest  in  the  goods  of  intestates,  but  a  right  of  jurisdiction  and 
administration  and  of  possession  for  that  purpose. 

2.  Duchy  of  Lancaster,{b) 

Edward  III.  having  by  Charter  granted  to  John  of  Gaunt  the  county  of  Lancaster  as  a 
county  Palatine,  *'  et  qusecnmque  alia  libertates  et  jura  regalia  ad  Comitem  Palatinum 
pertinentia  adeo  integre  et  libere  sicut  Comes  Cestnse  infra  eundem  comitatum  Cestrin 
dinoscitur  obtinere,''  such  grant  carried  the  right  to  bona  vacantia  af  jura  regalia  to  the 
County  Palatine. 

And  that  her  Majesty  having  succeeded  to  all  the  rights  of  the  said  Duchy  by  a  title  dis- 
tinct from  her  title  to  the  Crown,  was  entitled  in  right  of  her  Duchy  to  the  goods  of  a 
bastard  dying  intestate  in  the  said  Duchy. 


(«)  Present  Lords  Brougham,  Langdale,  Parke  B.,  Sir  Herbert  Jenner  Fust,  Dr.  Lushiogton 
and  T.  Pembertou  Leigh  (afterwards  Lord  Kingsdown). 

(6)  As  to  the  Duchy  of  Lancaster,  see  Case  of  the  Duchy  of  Lancaster,  Plowd.  SIS,  Dyer,  SOS, 
232  ;  Beg.  v.  Abp.  of  York,  Cro.  Eliz.  240;  Astell  v.  Clarke,  2  Lutw.  1237  j  Alcock  v.  Cooke,  2 
St.  Tr.  N.S.  327  ;  Jewison  v.  Dyson,  above,  p.  1,  9  M.  &  W.  117 ;  -4.  G.  of  Duchy  of  Lancaster  v. 
Duke  of  Devonshire,  14  Q.  B.  D.  195. 


The  case  raised  the  auestion  whether 
the  perBonal  property  or  a  bastard,  who 
died  intestate,  domiciled  in  the  County 
Palatine  of  the  Duchy  of  Lancaster,  de- 
volved on  her  Majesty  in  virtue  of  her 
prerogative  as  Queen  of  England,  or 
m  right  of  her  Duchy  of  Lancaster. 

The  proceedings  originated  in  the  Con- 
sistorial  and  Episcopal  Court  of  Chester, 
in  a  cause  of  granting  letters  of  adminis- 
tration of  the  goods,  chattels,  and  credits 


of  Ami  Bothwell  WignaU,  otherwise  Ann 
RothweU,  late  of  Preston,  in  the  county  of 
Lancaster,  who  died  In  that  county  in 
1840,  a  minor,  a  bastard,  spinster,  and 
intestate,  leaving  personal  property,  with- 
in the  county,  of  the  value  of  3,500/.  Ad- 
ministration having  been  claimed  for 
Oeorge  Maule,  Solicitor  for  the  Treasury, 
as  nominee  of  her  Majesty,  the  applica- 
tion was  opposed  on  behalf  of  John 
Teesdale,  then  Solicitor  for  the  Duchy  of 
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Lanoaster,  olaiminff  as  nominee  of  hev 
Majesty  in  right  of  ner  Duchy. 

An  Act  on  Petition  was  brought  in 
wherein  the  Proctor  for  the  Crown 
alleged  that  the  estate  and  effects  of  the 
deceased  had  devolved  on  her  Majesty  in 
right  of  her  royal  prerogative. 

By  the  answer  on  behalf  of  the  Dnchy, 
the  interest  of  her  Majesty,  inrieht  of  her 
prerogative,  was  denied;  and  it  was 
alleged  that  the  deceased  died  domiciled 
within  the  County  Palatine  of  Lancaster  ; 
that  at  the  several  times  of  the  making 
and  granting  of  the  Charters  and  Letters 
Patent  of  the  51  Edward  III.  and  13  Bi- 
ohard  II.,  the  Earl  of  Chester  possessed  and 
enjoyed  within  the  county  of  Chester 
the  right  to  take  the  goods,  chattels,  etc., 
within  the  said  county  of  Chester,  of,  and 
belonjpnff  to,  every  person  who  should  die 
domiciled  therein,  intestate,  and  without 
next  of  kin;  that  King  Edioard  ILL.,  by 
his  Charter  and  Letters  Patent  of  28th  of 
February,  in  the  51st  year  of  his  reign, 
with  the  assent  of  the  prelates  and  nobles 
being  in  his  then  present  Parliament  at 
Westminster,  made  the  following  gprant 
to  his  son  John  :—'*  Coneessimtu  pro  n6bi$ 
et  hceredibus  nosirU,  prcBfaio  fiUo  nottro 
ptod  ipse  ad  iotam  vitcm  suatn  habeat 
vnfra  Uomiiaium  LaneastricB  Oamcella/riam 
suwm  ac  hrevia  sua  sub  sigUlo  stu>  pro 
officio  GanceUaAria  deputando  consignanda 
jusUtiarios  suos  tarn  ad  pla^cita  Ooronoe 
quam  <td  quaet^n^gue  alia  p  tacita  communem 
legem  ta/ngentia  tenenda^  ac  cognitiones 
eorundem  eb  quascumque  eaecuUones  per 
hrevia  sua  et  ministros  suos  ibidem  facien' 
das  et  quotcwm/c^  alia  Uhertates  ei  ju/ra 
regalia  ad  ComUem  Palatinum  pertinenHa 
aaeo  vntegre  ei  Ubere  siout  Gomes  Gesirue 
infra  etmdem  Gomitatum  GesUria  dinos- 
cxUat  obHnere  (decimis  quinUsdecimis  et  aUis 
quotis  et  subsidOs  nobis  et  hceredibus  nostris 
per  oommwHtatem  regni  nostri  et  decvmis 
et  aUis  quotis  per  derum  ejusdem  regni  nobis 
concessis  et  tnposterum  eoncedendds,  out 
eidtm  clero  per  Sedem  ApostoUeam  impositis 
et  imponendis,  ac  pwraonationibus  mtoB  et 
membrorum  in  ca,su  quo  aUquis  ejusdem 
conUtatus  aut  aMus  in  eodem  camitcUu  pro 
aUqtu)  delicto  vitam  vel  membrum  amiUere 
debeat,  ac  etiam  superiorUaie  et  potestate 
corrigenda  ea  quos  in  Guriis  ^usdem  fiUi 
nostri  ibidem  erronice  facta  fuervnt  vel  si 
idem  JUius  nosier  aut  ministri  sui  in 
jusUtia  in  OurUs  ejusdem  fHvi  nostri 
inibi  facienda  defecerini  semper  satvis,** 
The  answer  also  set  out  a  charter  of 
IS  Richard  II.,  confirming  to  the  said 
John  the  right  to  have  his  Exchequer  in 
the  Duchy;  also  the  charier  of  1  Henry  IV., 
providing  that  the  Duchy  should  be 
administered  in  the  same  way  as  before 
his  accession  to  the  throne;  also  that 
King    Henry   YI.,   having  by    and   with 
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the  assent  of  Parliament,  been  declared 
and  adjudged  to  be  convicted  and  at- 
tainted of  high  treason  in  the  first  year 
of  King  Edward  IV.,  1461.  it  was  further 
ordained  by  the  said  Parliament  that  the 
said  Henry,  late  called  King  Henry  YI., 
should  forfeit  to  the  said  King  Ed- 
ward lY.  and  the  Crown  of  Engluid, 
all  castles,  manors,  lands,  lor£hips, 
advowsons,  hereditaments  and  possessions, 
with  their  appurtenances,  parcel  or  mem- 
ber of  the  said  Duchy  of  Lancaster,  or 
thereunto  united  or  annexed ;  and  that  the 
same  with  their  appurtenances,  should  be 
the  Duchy  of  Lancaster  Corporate,  and  be 
called  the  Dachy  of  Lancaster ;  and  that 
his  said  Majesty,  King  Edward  lY.,  should 
have,  seize,  take,  hold,  enjoy  and  inherit 
all  the  same  by  the  name  of  Duchy,  from 
all  other  his  inheritances  separate,  to  him 
and  his  heirs.  Kings  of  England  for  ever ; 
and  that  the  county  of  Lancaster  should 
be  a  County  Palatine.  Aud  after  men- 
tioning and  reciting  certain  Acts  of  Par- 
liament passed  in  the  reigD  of  King 
Edward  iV.  for  dismembering  the  Duchy, 
and  afterwards  repealed  in  the  first  year 
of  the  reign  of  King  Henry  YII.,  it  was 
further  alleged  that  the  said  Duchy,  with 
all  the  rights,  liberties,  franchises,  etc., 
had  descended  to  her  Majesty  with  the 
Crown  of  these  Realms,  but  separate 
from  the  same,  in  as  full  and  ample 
a  manner  as  the  same  were  pos- 
sessed by  any  of  the  before-mentioned 
Kings  of  England ;  by  reason  whereof  the 
said  goods,  chattels,  and  credits  of  the 
said  deceased  within  the  said  County 
Palatine  had  devolved  upon,  and  belonged 
to  her  said  Majesty,  in  right  of  her  said 
Duchy  and  County  Palatine ;  and  the 
said  John  Teesdale  prayed  that  letters  of 
administration  should  be  granted  him, 
as  the  nominee  of  her  Majestv,  in  right 
of  her  Duchy  and  County  Palatine  of 
Lancaster. 

The  reply,  by  the  nominee  of  the  Crown 
on  behalf  of  her  Majesty,  denied  that 
the  Earl  of  Ghester  possessed  any  such 
rights  at  the  date  of  the  making  of  the 
said  charters,  and  alleged  that  the 
right  to  such  goods,  as  well  within  the 
said  county  as  elsewhere,  was  in  the 
Ordinary  of  the  diocese,  wherein  the 
deceased  resided  at  the  time  of  his  death, 
and  that  the  Ordinary  disposed  thereof, 
according  to  his  conscience,  in  pious  uses ; 
that  the  law  trusted  him  with  the  sole 
distribution  thereof,  and  that  the  clergy, 
in  this  trust,  were  unaccountable  to  any 
but  to  Qod  and  themselves.  That  by  the 
Statute  (Westminster,  IL)  18  Edw.  1.  c. 
19.  it  is  recited  and  enacted  that 

**  Whereas  after  the  death  of  a  person  dying 
intestate,  which  is  bounden  to  some  other  for 
debt,  the  ^rocds  come   to  the  Ordinary  to  be 
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disposed;  the  (ordinary  from  henceforth  shall 
be  bound  to  answer  tlie  debts,  as  far  forth  as 
the  goods  of  the  dead  will  extend,  in  such  sort 
S8  the  executors  of  the  same  party  should  have 
been  bouuden  if  he  had  made  a  testament." 

lliat  by  the  Statute  (Westminster,  I.) 
31  Edw.  3.  0.  11.,  it  is  recited  and 
enacted, 

**  Item,  it  is  accorded  and  as.«*euted,  that  in 
case  where  a  man  dieth  intestate,  the  Ordi- 
naries shall  depute  the  next  and  most  lawful 
fViends  of  the  dead  person  intestate,  to  administer 
bis  goods,  which  deputies  shall  have  an  action 
to  demand  and  recover,  as  executors,  the  debts 
due  to  the  said  person  intestate,  in  the  King's 
Court,  for  to  administer  and  dispend  for  the 
soul  of  the  dead  ;  and  shall  answer  also  in  the 
Kiug*8  Court  to  other,  to  whom  the  said  dead 
person  was  holden  and  bound,  in  the  same  manner 
as  executors  shall  answer.  And  they  shall  be 
accountable  to  the  Ordinaries,  as  executors  be 
in  the  case  of  testament,  as  well  of  the  time  past 
as  the  time  to  come.** 

That  divers  other  statutes  were  after- 
wards made  and  passed,  touching  the 
granting  of  letters  of  administration  of 
intestates'  effects,  viz.,  21  Hen.  8.  c.  5.  ss.  3 
&  4 ;  43  Eliss.  c.  8. ;  22  &  23  Cha.  2.  c. 
10. ;  and  29  Cha.  2.  c.  3.  s.  26 ;  but  that  the 
case  of  an  intestate  dying  without  kindred 
is  not  v^ithin  the  purview  of  those  acta ; 
that  in  all  such  cases,  as  well  in  the 
County  of  Chester  and  Duchy  and  County 
Palatine  of  Lancaster  as  elsewhere, 
except  where,  by  prescription,  lords  of 
manors  and  others  exercise  the  franchise, 
the  practice  of  the  Ordinary  is  to  commit 
and  grant  the  administration  of  the  goods, 
chattels,  and  credits  of  such  deceased 
persons  to  the  nominee  appointed  by  and 
for  the  use  and  benefit  of  the  Crown,  or  to 
the  lawful  creditors  of  the  deceased  ;  that 
the  Crown  hath,  by  warrant  under  the 
royal  sign  manual,  countersigned  by  the 
High  Treasurer,  Chancellor,  or  Under 
Treasurer,  or  Commissioners  of  the 
Treasury,  for  the  time  being,  granted  the 
proceeds  of  all  such  goods,  chattels,  and 
credits,  when  collected  by  such  nominees, 
as  well  in  the  said  County  of  Chester  and 
Duchy  and  County  Palatine  of  Lancaster 
as  elsewhere,  or  the  greater  part  thereof, 
to  and  among  the  natural  next  of  kin  of 
such  deceased  persons  and  others,  in  such 
manner,  shares,  and  proportions  as  to  the 
Crown  has  appeared  meet.  That  the 
goods,  chattels,  and  credits  of  persons 
dying  intestate,  and  having  none  of  kin, 
were  not  **  jwa  regalia"  or  franchise,  of 
the  Crown,  at  the  times  of  making  and 
granting  the  Charters  and  Letters  Patent, 
or  creation  of  the  said  Duchy  and  County 
Palatine  of  Lancaster,  and  were  not,  and 
could  not  be,  granted  hj  any  or  either  of 
the  said  Charters  or  Letters  Patent  as 
such  **  jura  regalia,**  or  franchise,  for  that 


they  belonged  to  the  Ordinary,  and  were 
not  mentioned  in  the  said  Charters  or 
Letters,  and,  consequently,  that  they 
could  not  have  devolved  upon,  and  did  not 
belong  to,  her  Majesty,  m  right  of  her 
said  Duchy  or  County  Palatine. 

The  reply  also  referred  to  1  WiU.  4.  c. 
25.,  saving  the  rights  of  the  Crown  to 
personal  property  devolved  to  the  Crown 
for  want  of  next  of  kin  or  personal  repre- 
sentative, and  prayed  that  administration 
should  be  granted  to  Oeorge  Matde,  as  the 
nominee,  and  for  the  use  and  benefit  of 
her  Majesty. 

The  rejoinder  denied  that  the  right  to 
the  goods,  etc.,  of  persons  dying  intestate 
had  ever  been  in  the  Ordinary,  or  that  it 
was  the  invariable  practice  of  the  Ordinary 
to  grant  administration  to  the  nominee  of 
the  Crown  or  to  the  lawful  creditors. 

Both  parties  filed  affidavits  in  support 
of  the  principal  facts  and  allegations  con- 
tained in  the  pleadings.  They  also  filed 
schedules  of  administrations  which  had 
been  granted  during  the  present  century 
to  intestates'  property  witnin  the  Duchy 
of  Lancaster.  The  majority  of  these 
letters  of  administration  were  granted  to 
the  nominees  of  the  Crown ;  but  some 
were  granted  to  the  nominees  of  the 
Duchy.  In  none  of  these  oases  had  the 
question  at  issue  been  raised. 

After  hearing  counsel  on  both  sides,  the 
Chancellor  of  Chester  (the  Bev.  Henry 
Ba/ikee),  on  the  30th  of  November  1843, 
pronounced  judgment,  and  held,  that  the 
right  to  intestates'  goods  did  not  pass  to 
the  Duchy,  by  the  words  **jwra  regalia," 
or  any  other  words  in  the  Charters ;  and 
that,  at  the  date  of  the  Charters,  the  right 
to  such  goods  inherently  belonged  to  the 
Crown,  as  **  bona  vaca/ntia,"  and  pro- 
nounced in  favour  of  the  promovent,  and 
decreed  letters  of  administration,  to  the 
nominee  of  the  Crown,  in  right  of  the  pre- 
rogative. 

From  this  sentence  and  decree,  an  ap- 
peal was  prosecuted,  on  behalf  of  the 
Duchy,  to  the  Chancery  Court  of  York, 
where  the  case  was  again  argued  by  caun- 
sel,  and  the  surrogate  (the  Bev.  Bchert 
Sutton),  bv  his  judgment,  bearing  date  the 
2lBt  March  1844,  reversed  the  judgment  of 
the  Court  of  Chester.  This  judgment  was 
as  follows  : — **  The  plenitude  of  the  words 
of  the  original  grant  of  Palatinal  rightfi, 
and  *j'wra  regalia,*  to  the  Duke  of  Xonca*- 
tei\  and  of  the  subsequent  Charters  and 
Acts  of  Parliament,  confirming  it,  would 
comprehend  the  right  in  question.  The 
proof  adduced  on  both  sides,  of  the  exer- 
cise of  the  right,  is  too  modem  and  too  con- 
flicting to  be  of  much  weight.  The  Court 
is  of  opinion  that  the  Crown  is  entitled  to 
the  adiininistration  in  right  of  the  Duchy 
of  Lanoaster." 
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From  this  judgment,  Fi-anoie  Hari-Dyke, 
Her  Majesty's  proctor,  on  behalf  of  the 
Crown,  brought  the  present  appeal.  Pend- 
ing the  same,  John  Teeadale,  Her  Majesty's 
nominee  on  that  behalf  for  the  Duchy,  died ; 
when  her  Majesty,  by  warrant  under  her 
Royal  Sign  Manual,  bearing  date  the  12th 
of  January  1846,  appointed  the  now  re- 
snondent,  Thomas  Walford.l  BoMcitor  for 
the  affairs  of  the  Duchy  of  Lancaster, 
her  nominee  in  his  stead.  The  appeal 
now  came  on  for  hearing. 

Counsel  for  the  Crown:  The  Queen's 
Advocate  (Sir  JohnDodson),  the  Solicitor- 
General  (Sir  David  ilhmdae),  Chilton, 
Q.O.,  and  Townsend, 

Counsel  for  the  Duchy,  T.  F.  EUis 
(Attorney  General^for  the  Duchy),  Packer, 
Q.C. 

Sir  J,  Dodeon :  There  are  two  questions 
in  this  case,  1.  Whether,  at  the  date  of  the 
Charters  of  53  Edward  III.  and  13  Richard 
n.  granting  the  Duchy  to  John  of  Gaunt, 
the  King  had  the  right  to  "  bona  vacantia  " 
within  the  Duchy.  2.  Whether  such 
right  passed  by  the  grants  to  John  of 
Gaunt.  It  is  submitted  that  in  1377  and 
1390,  the  dates  of  the  Charters,  the  right 
to  such  goods  was  not  in  the  Crown  but 
in  the  Church.  The  Statute,  13  Edw.  1. 
c.  19.  (Westminster  II.),  provides : 

'*  Whereas  after  the  death  of  u  person  dying  in- 
testate, which  is  bounden  to  some  other  for  debt, 
the  goods  come  to  the  Ordinary  to  be  disposed ; 
the  Ordinary  from  henceforth  shall  be  bound  to 
answer  the  debts,  as  far  forth  as  the  goods  of 
the  dead  will  extend,  in  such  sort  as  the  execu- 
tors  of  the  same  party  should  hare  been  bounden 
if  he  had  made  a  wiU." 

Before  this  Statute  the  Ordinarv  was 
not  even  liable  for  the  debts  of  the  de- 
ceased, but  could  dispose  of  tbegoods  in 
pious  usee  as  he  thought  fit.  This  con- 
tinued until  the  passing  of  the  31  Ed- 
ward 3.  c.  11.,  which  enacted  that  from 
that  time  forth  the  Ordinary  should  com- 
mit the  administration  to 
**  the  next  and  most  lawful  friends  of  the  dead 
person  intestate," 
who 

*'  should  be  accountable  to  the  Ordinaries,  as 
executors  be  in  case  of  testament" 
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Both  these  statutes  recognise  the  then 
exclusive  rights  of  the  Ordinary  to  the 
intestate's  effects,  as  do  also  21  Hen,  8.  c.  5. 
ss.  3  4&  4;  43  Eliz.  c.  8. ;  22  <&  2;i  Cha, 
2.  c.  10.  ;29  C^.2.  c.  3.  s.  25. 

The  old  authorities  on  ecclesiastical  law 
are  to  the  same  effect.  Lyndwood's  Pro* 
vincidle,  l;^l-42,  contains  the  constitu- 
tions of  Archbishop  John  of  Stratford 
passed  in  1341,  which  refer  to  an  earlier 
statute  of  Archbishop  Bon^aee  in  1261.  (a) 

(o)  Lib.  8.  p.  171,  Ed.  1679. 
76738. 


"  Statutu  boniB  memorise  Bonefacii,  quondam 
Cantuarensis  Archiepiscopi,  Prsedeoessoris  nos- 
tri,  circa  bona  intestatorum  et  Adscriptitiorum, 
aliorumq.  servilis  conditionis  huminu  ultimas 
voluntates  quod  incipit  *  Cvterum  contingit  in- 
terdum,*  &c.,  a  multis  in  dubium  revocatum, 
noviter  recensentes,  quibusdam  ad  id  additis,  et 
aliis  ab  eo  subtraotis  sub  verbis  infra  scriptis. 
Deceroimus  sic  in  posterum  firmiter  observan- 
dum." 

The  Archbishop  then  states  that  some- 
times on  the  death  of  an  intestate  the 
lord  would  not  allow  his  debts  to  be  paid 
out  of  his  personal  effects,  or  provision  to 
be  made  for  his  widow  and  children : 

"  Vel  aUter  per  dispositionem  ordiuariorum 
bona  praMlicta  pro  ea  portione  qu»,  secundum 
consuetudinem  patriae  defunctis  contingit  per- 
mittunt  distribui  pro  ei8dem."(a) 

In  another  constitution  he  directs : 
*'Necnon  ab  intestato  decedentium  solutis 
debitis  eorundem,  bona  que  supersunt  in  pias 
causas,  et  personis  decedentium  oonsanguineis, 
servatoribus,  et  propinquis,  sen  aliis  pro'aefUno- 
torum  auimarum  salute,  distribnant  et  conver- 
tant,  nihil  inde  sibi  retento." 

This  shows  that  the  goods  of  an  intes- 
tate only  went  to  the  next  of  kin  as  the 
Ohurch  thought  proper  after  the  pice 
causcB  had  been  provided  for.  Lyndwood*s 
gloss  on  pias  cosmos  is : 

"  Utpote,  inter  personas  miserabiles,  viz.,  pu- 
piUos,  vidaas,  peregrines,  et  pauperes  aoxilio 
proprio  destitutes;  item  ratione  raorbi  et 
SBtatis  expositos."  (6) 

And  further — 


quiB 


''Inter  pias  etiam    causas  numerantur 
relinquntur  ad  custodmm  civitaiis." 


The  gloss  on  the  word  deeedewtiwn  is  less 
intelligible.     He  says : 

'*  Hie  oportet  distinguere  inter  dericos  dece- 
dentes  ab  intestato,  et  laicos ;  item  inter  clericos 
beneficiatos  et  non  beneficiatos."(^) 
and  he  goes  on  to  say : 

**  In  laico  autem  decedente  ab  intestato,  defici- 
entibus  consanguineis  et  uxore,  succedet  fiscus.*' 

This  appears  to  describe  what  the  prac- 
tice was  at  the  time  respecting  the  dis- 
tribution of  intestate  estates,  rather  than 
what  the  rights  of  the  Ohurch  and  the 
Grown  were.  The  gloss  hardly  appears  to 
belong  to  the  text,  for  in  the  title  De 
Im  muni  late  Ecclesi8&(d)  he  says : 
**  Quidam  etiam  Domini  temporales,  et  eorum 
iSallivi,  bona  decedentium  ab  intestato  in  suit 
districtibus  ad  ipsos  Duos  preetendentes  fore, 
quamvis  errone  devoluta,  ne  per  Ordinarios 
bona  hajusmodi  pro  debitorum  solutione  sic 
decedentium,  ac  in  alios  pios  usus  pro  ipsorum 


(a)  Lib.  8.  p.  172. 
(6)  lb.  p.  179. 

(c)  lb.  p.  180. 

(d)  Ib.;p.  263. 
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animarum  salute  oonyertantur  utilitcr,  prout  con- 
6eD8u  re^o  et  magnatum  rejjni  Anglise  tanquam 
pro  jure  Eicclesiasticaque  libertate  ab  olim  exstitit 
ordinatum,  impediunt,  in  derogationem  Eccle- 
siasticee  libertatis  jurisque,  et  juriadictionis 
Ecclesiasticorum  impedimentum  et  laesioneni 
enormem." 

Ill  the  constitution  of  Othohon,  legate 
to  Pope  Gregory  IX.,  in  12^9,  the  sum- 
mary is  : 

"  Intestatorum  bona  per  provisionem  a  pralatis 
Anglise  cum  regis  et  baronum  approbatioue 
ordinatam  in  pios  usur  convertanda  Pralati 
contra  dictam  provisionem  recipere  vel  occupare 
nequaquam  prsBsumant." 

These  are  the  ecclesiastical  authorities. 

In  Qrayshrooke  v.  Fox,{(i)  the  first  case 
on  the  subject,  Weston  said : 

'*  That  by  the  common  law  before  the  statute 
18  Bdw.  1.  c  19.,  if  a  man  had  died  intestate,  the 
Ordinary  should  have  had  his  goods  to  dispose 
in  pio8  usus" 

Offl&y  V.  Bestih)  and  Manning  v.  Ncypp  (c). 
Hen$low*s  oa8e(d)  will  be  relied  on  on  the 
other  side,  bnt  has  been  overruled. 
Hnghes  v.  Hughes  (e),  8neUing  v.  Norton  (f ), 
In  Henshw's  case  Coke  made  a  very  ma- 
terial mistake  by  attributing  Stratford's 
Oonstitntion  to  1380  instead  of  1341-42. 

Magna  Carta  of  King  John,  c.  18. 
art.  27,  provides : 

**Si  aUquis  Uber  homo  intestatus  decesserit, 
catalla  sua  per  manus  propinquorum,  parentum, 
et  amicorum  suorum,  per  visum  Ecclesise,  dis- 
tribuantur  salvis  unicuiquc  debitis  qu©  def unctus 
ei  debebat." 

Sdden  says  this  formed  part  of  the 
great  Charter  of  Henry  III.,  though 
omitted  in  the  exemplification. (^) 

n.  Sven  if  the  Crown  had  this  right,  it 
never  parted  with  it  to  the  Duke  of 
LcMcasier,  The  Charter  of  63  Eckoard  III. 
only  confers  such  regalia  as  the  former 
Barl  of  Chester  was  known  to  possess, 
•  *  stout  Comes  CestrioB  dinoscitur  obtinere." 
Such  a  grant  does  not  carry  all  the  regalia 
as  the  right  of  appointing  bishops,  which 
according  to  Lord  Coke,  was  in  the  King 
(4  Inst.  211).  Nor  did  the  Earls  of  Chester 
or  Dukes  of  Lancaster  ever  coin  money 
bearing  their  o\^n  effigies.  Grants  bv 
the  Crown  must  be  strictly  construed. 
17  Viner*s  Abr.  tit.  Prerogative,  p.  126. 

The  Solicitor  Qeneral  followed. 

By  the  civil  law  the  Emperor  succeeded 
as  ulti/mus  hcBres  to  the  bona  vaoanti^i  of 

(a)  Plowd.  276. 

(b)  I  Lev.  186. 

(c)  1  Salk.  87. 

(d)  9  Rep.  86. 
(«)  Carter  125. 
(/)  Cro.  Blif.  409, 

(J)  Note  to  Warwick  ▼.  OretilU,  1  l*hillim. 
194. 


deceased  persons.  Cod.  lib.  10,  tit.  10, 
"  De  ijonis  vacantibus,**  but  there  is  no 
authority  in  English  law  for  calling  the 
intestates'  goods  bona  vacantia.  Williams, 
on  Executors  says  of  a  bastard  intestate: 

"  It  was  formerly  holden  that  the  Ordinary 
could  seize  his  goods  and  convert  them  to  pious 
uses,  bnt  it  is  now  settled  that  the  king  is  entitled 
to  them  as  ultimus  htrres,  subject,  nevertheless, 
to  the  debts  of  the  intestate." 

Jo7ie6  V.  Ooodchild,(a)  Rutherford  v. 
Maule,(h)  Megit  v.  Johnson.(c) 

The  origin  of  the  ecclesiastical  jtiris- 
diction  over  wills  is  wrapped  in  mist  and 
darkness.  SpeVman  on  Probate  of  Wills 
and  Testaments,  F.  2.  p.  129,  says  the 
clergy  granted  probate  even  in  Justinian's 
times,  relying  on  Cod.  lib.  1,  tit.  3,  s.  41, 
and  tit.  6,  s.  23. 

The  8th  of  William  the  Conqueror  is 
supposed  to  be  the  commencement  of  the 
secular  authority  of  the  Ecclesiastical 
Court.  The  Laws  of  the  Conqueror,  c.  34, 
tit.  De  sine  testamento  morientibus,  pro- 
vide: 

"  Si  quis  paterfamilias  casu  aliqoo  sine  testa- 
mento obierit,  pueri  inter  se  hereditatem  equa- 
liter  dividant." 

flroreditas  only  refers  to  land. 

Magna  Carta  confirmed  the  rights  of 
the  Church  over  intestate  property. 

Lord  Brougham  :  It  is  admitted  by  all 
political  writers  that  the  Magna  Carta 
was  declaratory. 

Solicitor  General:  The  right  is  also 
recognised  by  the  Charter  of  1  Henry  III., 
and  9  Henry  III.,  the  latter  witnessed  by 
Banulph  Earl  of  Chester,  who  thereby  ad- 
mitted the  right  to  be  in  the  Church. 
This  clause,  though  omitted  in  the  exem- 
plification of  the  Charter  of  Henry  III.,  is 
said  by  6elden(d)  to  be  found  in  the  most 
ancient  manuscripts,  though  Prynne,ie) 
a  bitter  enemy  of  the  Church,  contends 
that  this  clause  was  expunged  from 
Henry  III.'s  Charter.  Gilbert  C.B.(/) 
also  cites  a  Charter  of  Richard  I.  as 
sanctioning  the  distribution  of  intestates' 
estates  by  ecclesiastical  authority.  Bacon, 
Abr.,  tit.  Executors  and  Administrators, 
£.  The  Statutes  of  Westminster  IE,  13 
Edw.  1.  c.  19.  and  31  Edw.  3.  st.  1.  c.  11. 
also  confirm  it. 

The  latter  enacts  that  the  Ordinaries 
shall  depute  *^  the  next  and  most  lawful 
friends  of  the  dead  person  intestate,*'  to 

(a)  3  P.  Wms.  83. 

(6)  4  Hag.  Eccl.  213. 

<c)  2  Doug.  542. 

(cf)  Origin  of  Ecclesiastical  Jurisdictions  of 
Testaments,  p.  2.,  c.  S. 

CO  Hist  of  King  John,  pp.  18,  19,20,  edit. 
1672. 

(J)  GUb.  B.  206. 
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administer  his  goods,  that  is  the  next  of 
kin.  Under  an  equitable  oonstraotion  of 
"  next  of  kin,"  the  Qneen  as  ultima  hc&res 
may  perhaps  come  in  under  this  statute. 

Lord  Bbouoham  :  There  can  be  no  doubt 
that  the  Queen  is  ultima  hseres  of  the 
land,  as  all  land  originally  came  from  the 
Crown;  she  comes  in  upon  the  feudal 
principle  because  the  Crown  is  lord  of  the 
fee.  The  French  word  *'biens"  in 
31  Edw.  3.  St.  I.  c.  11.  though  translated 
**  goods/'  has  a  larger  significanoe ;  it 
means  lands  as  well  as  goods.  Snch  at  least 
is  the  modem  construction  of  the  word. 

Solicitor  Oeneral:  There  can  be  no 
question  about  lands,  but  they  would  not 
call  bona  vacantia  lands.  The  power  of  the 
Ordinary  is  recognised  in  21  Hen.  8.  o.  5. 
s.  2;  26  Ren.  8.  c.  1.  secures  to  the  Crown 
all  the  authorities'  profits  and  commodities 
appertaining  to  tho  supreme  head  of  the 
Cfhurch.  Under  this  statute  the  Crown 
may  haye  acquired  the  same  power  over 
the  property  of  the  Church  as  oelonged  to 
the  Ordinary. 

In  Oldham  v.  Pichering,{a)  Lord  Holt 
held  that  31  JEdw.  3.  st.  1.  c.  11.  was 
repealed  by  22-23  Oha.  2.  c.  10.,  and  said: 

"  The  reason  of  the  distribution  of  an  intestate's 
estate  before  the  statute,  was  because  there  was 
no  property  of  these  goods  in  anybody ;  there- 
fore the  Ordinary  having  possession,  he  ^sposed 
<^  them  at  his  pleasure,  for  there  was  no  pro- 
prietor to  control  him." 

Edgcomb  y.  Dee  (6) ;  Finch  in  his  **  Dis- 
course on  Law,"  bk.  4.  c.  7,  says  that  the 
Ordinary  may  give,  alien,  or  sell  the  goods 
of  an  intestate  at  his  will,  and  dispose  of 
them  in  pios  tuua. 

Intestates  effects  are  not  by  the  law  of 
England  bona  vacantia,  nor  is  bowum 
vouMns  brought  into  the  Treasury  by 
English  law.  Armory  v.  DeUMM/rie.(c) 
Blacketone,  a  great  prerogative  lawyer,  once 
said  that  all  the  game  in  England  was 
bona  vacantia,  and  belonged  to  the  Crown, 
but  Ghitty  (d)  limits  it  to  swans,  whales, 
and  sturgeons.  The  right  to  bona  vacawtia 
is  not  mentioned  among  the  prerogatives 
of  the  Crown  by  Brition,  Gomyna  (Dig  tit. 
"  Prerogative "  D.),  or  Cruise  (Dig.  ^^it. 
'*  Franchise  "),  though  the  latter  refers  to 
**Escheator8,**  but  they  had  to  do  with 
land  alone.  Judge  Doddridge  says  that 
there  was  an  omoo  of  escheator  of  the 
Earldom  of  Chester,  buc  that  he  had 
nothing  to  do  with  intestates'  effect6.(e) 

(a)  Carth.  876 ;  S  Salk.  4«4. 

{b)  Vaugh.  96. 

(c)  1  Str.  606. 

Id)  Prerogative,  p.  186 

(e)  History  of  Ancient  and  Modem  State  of 
Principality  of  Wales,  Dachy  of  Cornwall,  and 
County  of  Chester. 


Blach$t(me,  who  mentions  eighteen  heads 
of  royal  reyenue,  does  not  allude  to  this. 

Instances  of  the  grant  in  the  present 
century  are  no  evidence  of  user ;  Jeunson 
V.  Dy8on,(a)  where  it  was  held  that  the 
right  of  appointing  coroners  within  the 
honour  of  Pontefract  belonged  to  the 
Duchy,  in  spite  of  modern  usage  to  the 
contrary. 

As  for  the  Charters,  it  is  for  the  re- 
spondents to  show  that  ther  granted  the 
right  to  intestates'  effects.  There  is  no  eyi- 
dence  of  it  in  the  Duke's  title.  The  right 
does  not  necessarily  belong  to  a  County 
Palatine.  Selden,  in  his  Titles  of  Honour, 
n.  529,  speaks  of  the  Counts  Palatine  as 
being  invested  with  a  king-like  jurisdic- 
tion, but  does  not  say  to  what  extent,  nor 
does  he  mention  any  such  fu$  regale  as  this. 
BlacJc9ione(b)  says  that  the  Earl  of  Chester 
and  Duke  of  Lancaster  had  in  those 
counties  regdlem  potestcUem  in  omnibus,  as 
Bradon  expresses  it,  but  as  Lord  Hale 
said,  Bracton  is  neither  law  nor  history. 
In  the  Irish  case  of  the  County  Palatine  of 
Waterford,(o)  no  such  right  is  mentioned ; 
jura  regalia  are  said  to  consist  of  two 
principal  points  only,  royal  jurisdiction, 
royal  seignory. 

This  was  not  a  right  appertaining  to  a 
Count  Pahitine.  In  Ftshe  y.  B<iUin(d) 
Lord  Hale  says : 

**l  do  not  think  that  the  bare  grant  of  a  Chan- 
cellor will  incidentally  give  a  Court  of  Equity, 
nor  is  such  a  Court  incident  to  a  County  Palatine, 
though  there  is  a  general  grant  of  jura  regalia** 

Parke,  B.:  You  cannot  create  a  Court  of 
Equity  without  an  Act  of  Parliament. 

Solicitor  Oeneral:  General  words  will 
not  carry  in  King's  grunts,  which  pass 
not  by  implication;  Cruise.  Dig.  tit. 
"King's  Grant"  xxxiv.  ;  the  case  of 
Mine8,(e)  Bex  v.  Capper.{f)  If  the  right 
originally  passed  from  the  Crown,  it  had 
reverted  to  it  by  forfeiture.  Com.  Dig. 
tit.  **  Franchise  '**  G.  1,  and  a  right  which 
has  merged  in  the  Crown  must  be  re- 
granted  in  express  terms. 

Parher,  Q.O.,for  the  Duchy :  No  autho- 
rity has  been  cited  to  show  that  the  Ordi- 
nary eyer  claimed  a  beneficial  interest  in 
the  goods  of  deceased ;  on  the  contrary, 
the  claim  has  always  been  in  the  nature  of 
a  trust  or  confidence,  and  rested  originally 
on  the  supposition  of  his  beine  a  trustee 
for  the  application  of  the  goods  to  pious 
uses.  In  the  case  of  intestates  dying 
without  next  of  kin,  the  Ordinaries  have 
for  a  long  series  of  years  admitted   the 

(a)  9  M.  &  W.  540,  above  p.  1. 
(6)  1  Bla.  Com.  117. 

(c)  Daries  Rep.  159. 

(d)  Vent.  157. 

(e)  Plowd.  8806. 
(/)   6  Price  217. 
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title  of  the  Crown  by  granting  adminie- 
trution  to  the  nominees  of  the  Crown. 

liord  Langdale:  There  can  be  no  doubt 
that  the  Crown  was  originally  entitled  to 
the  goods  of  an  intestate  bastard. 

Parker :  Though  the  authorities  are  not 
BO  ample  as  could  be  desired,  they  show 
that  the  right  of  the  Crown  was  coeval 
with  other  Crown  rights  at  common  law. 
Manning  v.  Napp,{a)  Jones  v.  Ooodchild.(h) 
Wherever  the  next  of  kin  cannot  be  found, 
or  when  found  cannot  take,  the  Crown 
takes,  even  though  an  executor  has 
been  appointed.  Middleton  v.  8pker,{c) 
Walker  v.  Denne,{d)  Taijlorv.  HaygarthXe) 
When  an  intestate  leaves  a  widow  and  no 
next  of  kin,  the  Crown  takes  a  moiety, 
Cave  V.  Bohert8,{f)  The  Crown  is  entitled 
to  all  goods  that  have  no  owner.  Com. 
Dig.  tit.  '*  Prerogative  "  D  49,  Bro.  Abr. 
tit.  Prerogative  lo  Roy,  12  **Biens*'; 
Bracton,  lib.  1  c.  12.  s.  10 ;  2  Inst.  167, 
Blackstone  says  [g)  that  besides  the  par- 
ticular reason  why  the  King  should  have 
treasure  trove,  waifs,  Sec. — 

"  There  is  one  genei-al  reason  which  holds  for 
them  all ;  that  is,  because  they  are  bona  va- 
cantia, or  goods  in  which  no  one  else  can  claim 
a  property.** 

Blackstone  uses  the  term  bona  va,cantia, 
which  it  was  contended  was  not  to  be 
found  in  our  law  ;  it  is  also  used  in  Taylor 
V.  HoAfgarth  and  Middleton  v.  Spicer- 
Cragius  in  his  Jus  Feudale,  lib.  c.  16.  ss.  30. 
43;  lib.  2  c.  18.  ss.  16,  16,  includes  bona 
vacantia  among  the  regalia,  and  denies 
GlanvilVs  statement  (lib.  7  c.  16)  that  if  a 
bastard  dies  intestate,  his  goods  go  to  the 
lord  of  the  fee ;  and  says  that  the  Crown 
takes  them  as  jwra  regalia,  Lyndwood,  lib. 
3.  tit.  13,  p.  180,  also  confirms  the  right 
of  the  Crown.  MegU  v.  John8on,(h)  Or  ays- 
brook  V.  Fox.(i) 

A  grant  of  this  nature  is  as  much  a 
franchise  as  any  other  jura  minora  regalia , 
such  as  treasure-trove  which  the  Crown 
can  grant.  Further,  it  is  a  right  incident 
to  the  grant  of  a  Palatinate,  and  is  granted 
by  express  words  of  the  Charters  as  one  of 
the  jura  regalia. 

Lord  Brougham  :  Do  you  contend  that 
eo  ipso  the  grant  of  a  Count  Palatine 
creates  a  Sovereign  Prince,  and  that,  as 
incident  thereto,  would  be  the  right  to 
pardon  offences  P     Has  the  Crown  at  this 


(a)  1  Salk  37. 
(6)  3  P.  Wms.  33. 

(c)  1  Bro.  C.  C.  201. 

(d)  2  Ves.  J.  170. 

(e)  14  Sim.  8. 
(/)  8  Sim.  214. 

(a)  1  Bla.  Com.  299. 
(X)  Plowd.  275. 
(0  S  Doug.  542. 


time  the  power  to  grant  jura  regalia  and 
such  high  franchises  ? 

Pa/rker :  The  statute  law  has  hampered 
this  question.  The  Earl  of  CJiester  had 
by  prescription  the  power  of  pardoning 
felons.  He  was  deprived  of  it  by  27.  Hen.  8.; 
there  is  scarcely  one  of  the  j'wra  regalia 
which  can  now  be  granted  without  Act  of 
Parliament. 

Selden  in  his  Titles  of  Honour,  c.  1.  s.  33, 
c.  2.  s.  18,  and  Spdman  in  his  Glossarium, 
tit.  Comes,  App.  13,  both  invest  a  County 
Palatine  with  kingly  powers.  The  extent 
of  the  rights  of  a  Count  Palatine  appears 
from  the  case  of  the  County  Palatine  of 
Waterford.(a)  The  jv/ra  regalia  pass  as 
incident  to  the  grant  of  a  County  Pala- 
tine, Co.  Litt.  114 ;  4  Inst.  204-11 ;  Com. 
Dig.  tit.  **  Franchise  '*  D  1-4,  tit.  "Waife  ** 
C. ;  Bowes  v.  Bishop  of  Dwrhafn,{b)  Bex 
V.  Bishop  of  Bv/rhami.(c)  These  latter 
cases  show  that  every  jus  regale  passes  in 
such  a  grant  without  specification.  It  is 
for  the  Appellant  to  show  that  of  all  the 
jura  regalia,  this  one  alone  did  not  pass  to 
the  Duke  of  Lancaster;  or  to  the  Earl  of 
Chester.  6  and  7  Will.  4.  c.  19.,  which  trans- 
ferred the  rights  of  the  Bishop  of  Durham 
as  a  Count  Palatine  to  the  Crown,  recog- 
nised the  existence  of  all  these  rights. 
As  to  the  appointment  of  bishops,  there 
was  formerly  no  Bishop  of  Chester ;  the  see 
was  Lichfield  and  Coventry.  The  only 
jus  regale  of  which  it  is  suggested  that 
there  has  been  no  user  ia  that  of  coining 
money,  but  that  is  not  properly  a  jus  regale. 

Eight  Hon.  T.  Pemberton  Leigh  :  The 
Appellant  says  that,  supposing  originally 
in  the  Anglo-Saxon  times  the  right  in 
question  was  in  the  Crown,  yet  it  after- 
wards  became  vested  in  the  church,  and 
that  being  vested  in  the  church  at  the 
time  of  this  grant,  it  could  not  be  granted 
by  the  Crown  by  this  Charter. 

Parker:  All  the  authorities  cited  turn 
solely  on  the  jurisdiction  of  the  Ordinary, 
which  has  never  been  denied,  but  do  not 
affect  the  beneficial  right.  The  Ordinary 
never  had  a  beneficial  right.  The  Consti- 
tutions of  John  of  Stratford  and  Othobon 
both  prohibit  the  Ordinary  from  applying 
the  property  to  his  own  use. 

Right  Hon.  T.  Pemberton  Leioh  :  I 
suppose  the  Church  were  exclusive  judges 
of  what  were  pios  usus.  Could  the  Oroi- 
nary  before  the  Beformation  (for  many 
pious  uses  have  since  become  snpersti- 
tious)  have  been  called  upon  by  the  Crown 
to  account  P 

Parker :  If  the  Court  of  Equity  was  as 
well  understood  then  as  now,  they  might. 
It  was  always  a  trust  binding  on  the  con- 

(a)  Davies  Rep.  159. 
(6)  2  Bulstr.  226. 
(c)  8  Bolstr.  156. 
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science  of  the  Ordinary,  and  he  conld  not 
claim  tmst  nroperty  as  his  own,  Moriee  v. 
Bishop  of  Vwham.ia)  If  the  Ordinary 
eyer  had  the  beneficial  right,  he  wonld 
have  it  still ;  bnt  he  never  had  more  than 
the  right  of  administration.  The  rights 
of  the  widow  and  the  next  of  kin  are 
coeval  with  the  common  law,  and  have 
never  been  lost  sight  of.  Selden  Treatise 
on  Disposition  of  Intestate  Estates,  c.  1. ; 
Glanvtll  lib.  7.  c.  6.,  lib.  12.  c.  20. ;  Gilbert, 
Eep.  206  ;  Matth&w  ofParis^p  161 ;  Brae- 
ton,  bk.  2  c.  6.  s.  2  ;  Fleta,  bk.  2.  c.  7.  s.  10. 

The  statute  of  13  Edw.  1.  c.  19.  providing 
that  the  Ordinary  is  bound  to  answer  the 
debts  of  the  intestate,  was  merely  declara- 
tory of  the  common  law,  2  Inst.  397, 
8neU4ng  v.  Norton.{b)  Neither  the  statute 
31  Edw,  3.  c.  11.  nor  the  cases  cited  on 
the  other  side  show  that  the  Ordinary  had 
any  beneficial  right. 

Attomey-Oeneml  of  the  Dachy  of  Lan- 
caster (T.  F.  EUis)  followed,  and  referred  to 
the  analogy  of  the  Civil  Law  and  that  of 
Normandy.  The  Earl  of  Cheater  did  not 
appoint  the  Bishop,  because  before  the 
reign  of  Henry  VIII.  Chester  was  part 
of  the  see  of  Lichfield  and  Coventry,  but 
he  enjoyed  the  temporalities  during  the 
vacancy  of  the  see,  as  appears  from  a 
charter  of  Henry  IV.,  given  m  the  Reports 
touching  the  dignity  of  a  Peer,  App.  v. 
p.  128. 

The  Queen's  Advocate  in  reply :  Lynd- 
wood,  p.  180,  shows  that  the  Ordinary 
might  dispose  of  the  whole  estate  in  pios 
uetis,  so  as  to  leave  no  residue. 

JUDOMBNT. 

The  Bight  Hon.  T.  Pembbbion  Lkigh: 
The  question  in  this  case,  relates  to  the 
right  of  Administration  to  the  goods  of  a 
bastard,  who  died  intestate  and  unmarried, 
in  the  County  of  Lancaster.  The  contend- 
ing parties  are  the  nominee  of  her  Majesty, 
in  right  of  her  Crown,  and  the  nominee 
of  her  Majesty,  in  right  of  her  Duchy  of 
Lancaster. 

In  the  Consistory  Court  of  Chester, 
where  the  cause  was  first  heard,  a  decision 
was  pronounced  in  favour  of  the  nominee 
of  the  Crown.  This  sentence,  however, 
was  reversed,  on  appeal  to  the  Consistory 
Court  of  York,  which  pronounced  in  favour 
of  the  nominee  of  the  Duchy ;  and  from 
this  latter  sentence  the  cause  now  comes 
by  appeal  before  us. 

The  claim  of  the  Duchy  is  founded  upon 
a  grant  made  in  the  year  1377,  by  Edward 
III.  to  John  of  Qtkunt,  Duke  of  Lancaster, 
by  which  the  County  of  Lancaster  was 
granted  as  a  County  Palatine,  with  various 
uberties  and  franchises  to  the  Duke  for 


(a)  9  Ves.  8»9,  10  Ves.  521. 
(6)  Ore.  EEs.  409. 


his  life.  By  subsequent  Charters  and 
Acts  of  Parliament,  the  Duchy,  with  such 
rights  as  were  originally  granted  with  it, 
is  now  vested  in  Her  Majesty  by  a  title 
distincc  from  that  of  Her  Crown. 

The  sentence  complained  of,  has  decided 
that,  amongst  the  franchises  panted  to 
the  Duchy,  was  the  right  of  administration 
to  the  estates  of  intestates  dying  withoot 
kindred. 

The  Appellant  has  made  two  principal 
points.  He  contends,  first,  that  at  the 
oate  of  the  grants  in  question,  the  right 
now  in  dispute  was  vested  not  in  the 
Crown,  but  m  the  Church,  and  could  not 
therefore  pass  by  the  grant.  Secondly, 
that  if  the  right  was  at  that  time  in  the 
Crown,  the  words  of  the^rant  were  not 
sufficient  to  pass  it  to  the  Duchy. 

We  will  consider  these  points  in  their 
order. 

It  was  argued,  indeed,  on  behalf  of  the 
Bespondent,  that  it  was  immaterial 
whether  this  right  existed  in  the  Crown  at 
the  date  of  the  grant  or  not ;  for  that,  if 
it  accrued  subsequently,  as  one  of  the 
•*  Ji*ra  regalia,'*  it  would  pass,  under  the 
preceding  grant  of  **jura  regalia"  to  the 
Duchy :  and  authority  was  cited,  which  was 
supposed  to  favour  that  proposition.  As 
we  are  satisfied,  however,  that  this  right 
existed  in  the  Crown,  at  the  date  of  the 
Duchy  Charter,  it  is  not  necessary  to  con- 
sider this  point. 

Great  learning  and  research  were  ex- 
hibited by  the  Counsel  on  both  sides  in 
the  argument  of  this  question,  to  show  to 
whom  in  very  ancient  times  the  personal 
property  of  persons  dying  intestate  of  right 
oelonged ;  and  we  were  referred  to  a  series 
of  authorities,  beginning  in  the  Anglo- 
Saxon  periods,  and  extending  to  very 
recent  times.  We  have  careftilly  examined 
and  considered  these  authorities,  which, 
although  they  leave  some  parts  of  the 
subject  involved  in  obscurity,  remove  all 
doubt,  in  our  judgment,  as  to  the  material 
point  in  this  case,  and  show  that  the 
clergy  had  never  at  any  time  in  this 
country  by  law  any  beneficial  interest  in 
the  property  of  intestates,  but  merely  the 
right  or  duty  of  jurisdiction  and  adminis- 
tration and  the  right  of  possession  for  the 
latter  purpose. 

In  tne  earliest  times  of  our  history,  the 
clerKV  do  not  appear  to  have  interfered 
at  all  in  cases  of  intestacy.  The  Statute 
of  Canute,  c.  71.,  in  Thorpe's  Ancient  Laws 
and  Institutes  of  the  Anglo-Saxons,  8vo. 
Ed.,  vol.  1,  p.  413,  provides  for  the  dis- 
tribution of  the  property  of  an  intestate, 
amount  his  wife  ana  relations  under  the 
direction  of  his  Lord.  The  Statute  is  in 
these  words: — 

"*  Of  the  Heriot :  And  if  anyone  depart  this  life 
intestate,  be  it  through  his  neglect,  be  it  through 
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sudden  death,  then  let  not  the  Lord  draw  move 
from  his  property  than  his  lawful  Heriot ;  and, 
according  to  his  direction,  let  the  property  be 
distributed  very  justly  lo  the  wife  and  children 
and  relations,  to  every  one  according  to  the 
degree  that  belongs  to  him." 

This  Statute  must  be  attributed  to  some 
time  between  the  years  1017  and  1035. 

The  Statute  of  William  the  Conqueror, 
c.  34.,  at  p.  481  of  the  collection  above 
referred  to,  provides,  that  if  a  man  die 
without  a  will,  his  children  shall  divide 
the  inheritance  equally. 

In  neither  of  these  Statutes  is  there  any 
mention,  either  of  the  Church,  or  of  pious 
uses.  The  first  occasion  in  which  we  find 
any  reference  to  pious  uses  in  the  dis- 
position of  the  estates  of  intestates,  is  in  a 
law  of  H&n.  1.  0.  1.  s.  7  (Collection  of 
Ancient  Laws,  p.  500),  which  declares  that, 
any  of  the  King's  barons,  or  men,  may 
dispose  of  his  *^ 'pecuniam^^  as  he  pleases, 
but  if  he  shall  have  made  no  disposition, 
his  widow  or  children,  or  relations,  or 
liege  men,  shall  distribute  it  for  the  good 
of  his  soul  as  they  shall  see  fit. 

Here  aeain  there  is  no  mention  of  the 
Church ;  but  when  regai*d  was  to  be  had  to 
the  supposed  good  of  the  soul  of  the 
deceased,  or  what  were  called  **pi©u8 
uses,*'  in  the  disposition  of  his  property 
after  his  death,  an  obvious  reason  was 
afforded  for  the  interference  of  the  clergy ; 
and  accordingly  we  soon  afterwards  find 
traoes  of  their  exercising  authority  in 
cases  both  of  testaments  and  intestacies  ; 
but  without  an^  trace  of  a  beneficial 
interest  being  claimed  by  them  in  either 
case. 

The  Magna  Carta  of  King  John,  which 
was  referred  to,  as  evidencing  some  right 
in  the  Church  at  that  time,  provides,  by 
the  26th  Chapter,  that  if  any  holders  of 
the  King  in  lay  fee  should  die  indebted 
to  the  Crown,  the  debt  should  be  first 
paid  out  of  his  goods  and  "  the  residue 
should  remain  to  the  executors  to  perform 
the  testament  of  the  dead,  and  if  nothing 
be  owing  to  the  King,  all  the  chattels 
should  go  to  the  use  of  the  dead,  saving  to 
his  wife  and  children  their  reasonable 
parts."  The  27th  Chapter  (which  seems 
to  be  omitted  in  the  Magna  Charta  of  sub- 
sequent reigns)  enacts,  that  if  any  person 
die  intestate,  his  chattels  shall  be  dis- 
tributed *'  per  manm  propinquorum,  po- 
rentum  et  amicorttm  euorum,  per  visum 
eccleiiWf**  reserving  to  every  one  the  debts 
due  to  him  from  the  deceased. 

Here  the  Church  appears  to  be  entmsted 
with  the  same  right  or  duty  ofsupei^ision, 
whioh  the  Statute  of  C<muie  had  intended 
to  vest,  or  assumed  to  be  vested,  in  the 
Lord;  bnt  there  is  obviously  nothing 
whioh  gives  to  the  Choroh  any  beneflcicJ 
^st,  or  assumes  the  existence  of  any 


I  such  beneficial  interest.     On  the  contrary, 

'  even  in  cases  where  testaments  were  made, 

I  and  as  against  the  dispositions  of  such 

testaments,  it  reserves  to  the  wife  and 

children  their  reasonable  parts. 

At  what  time,  or  in  what  manner,  the 
right  of  jurisdiction  by  the  Church,  in 
cases  either  of  testaments  or  intestacies 
was  originally  acquired,  doesi  not  dis- 
tinctly appear.  Previously,  however,  to 
the  reign  of  Edward  I.  this  jurisdiction 
had  become  generally  vested  in  the  clergy, 
and  usually  in  the  Bishop  of  the  Dioceso 
where  the  goods  were  situate,  although, 
in  many  cases,  this  right  of  jurisdiction 
was  exercised,  and  is  still  retained,  by 
Lords  of  Manors  and  others.  The  Bishop, 
being  the  usual  judge  in  such  cases, 
was,  from  this  circumstance,  styled  the 
Ordinary,  by  way  of  distinction,  from  his 
extraordinary  or  peculiar  jurisdiction.— 
(Svnnhwme,  '380.) 

It  was  the  office  of  these  tribunals  to 
judge  of  the  validity  of  wills,  and  upon 
being  satisfied  with  the  proof,  to  give 
authority  to  the  persons  named  for  that 
purpose  in  the  instrument,  in  other  words, 
to  tne  executors,  to  perform  them.  If  no 
executors  were  named,  or  if  the  executors 
named  refused  to  act,  the  Ordinary,  or 
other  person  having  the  jurisdiction,  was 
bound,  by  himself  or  his  deputy,  to  carry 
them  into  cftect;  and  in  like  manner, 
where  no  will  was  made,  to  carry  into 
e fleet  that  disposition  of  the  dead  man's 
personal  estate  which  the  law  prescribed. 
But  in  cases  of  intestacy,  the  Ordinary, 
or  his  deputy,  could  only  deal  with  such 
^ods  of  the  intestate  as  he  could  seize 
into  his  possession,  and  could  neither  sue 
for  debts  due  to  the  intestate,  nor  be  sued 
for  debts  due  from  him.  To  remedy  this 
last  injustice,  the  Statute,  13  Edw.  1. 
c.  19.  was  passed,  a  Statute  which  was 
much  relied  on  by  the  Appellant.  It 
recites, 

"  that,  after  the  death  of  a  person  dying  intes- 
tate, which  is  bounden  to  some  other  for  debt, 
the  goods  come  to  the  Ordinary  to  be  disposed ;" 

and  it  enacts, 

''that  the  Ordinary  from  henceforth  shall  be 
bound  to  answer  the  debts  as  fiar  forth  as  the 
goods  of  the  dead  will  extend ;  in  such  sort  as 
Uie  executors  of  the  same  party  should  have 
been  bounden  if  he  had  made  a  testament" 

It  was  argued,  that  it  appears  from  this 
Std^tule,  that  the  Ordinary  was  previously 
entitled  to  the  goods  of  the  intestate,  free 
even  from  his  debts.  But  this  is  to  mistake 
its  import.  It  shows  that  the  Ordinary 
could  not  be  sued  for  the  debts  owing 
from  the  deceased,  and  that  the  right  of 
disposition  or  administration  was  in  the 
Ordinary ;  but  it  leaves  the  question,  who 
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were  the  parties  beneficially  interested, 
quite  an  touched.  This  is  clear  from  the 
circnmstance,  that  it  applies  to  all  cases 
of  intestacy,  even  to  those  where  there 
were  a  widow  and  children ;  yet  at  this 
period,  perhaps  throughout  all  England, 
but  certainly  in  the  Province  of  York, 
with  which  we  are  now  dealing,  the  widow 
and  children  were  entitled  to  two-thirds  of 
the  personal  estate  of  the  intestate. 
Probably  also,  the  Statute  would  apply  to 
the  case,  where  no  executors  being  named 
in  a  will,  the  testament  was  in  iaw,  im- 
perfect, and  the  right  of  administration 
devoWed  on  the  Ordinary  for  the  purpose 
of  carrying  the  will  into  effect. 

But  although  the  right  of  the  Ordinary 
was  one  merely  of  administration,  it  is 
obvious  that,  at  the  period  of  which  we 
are  speaking,  it  would  be  very  difiScult, 
and  perhaps  impossible,  to  compel  any 
satisfactory  account  from  the  Bishop  in 
any  Court,  spiritual  or  temporal ;  and  if 
the  administration  was  had,  as  probably 
it  would  be,  by  a  Deputy,  the  Deputy  was 
liable  to  account  only  to  his  principal. 
Dnder  these  circumstances,  it  was  to  be 
expected  that  gross  abuses  would  prevail, 
and  that  the  property  would  often  be  mis- 
appropriated to  the  use  of  the  adminis- 
trators ;  and  BO  much  the  more,  as  regard 
was  to  be  had  to  the  good  of  the  soul  of 
the  deceased  in  the  distribution  of  his 
estate,  and  this  consideration  would  leave 
a  large  discretion  to  the  Ordinary.  We 
find  accordingly,  that  such  abuses  did 
prevail,  but  they  were  treated  as  abuses 
by  both  the  ecclesiastical  and  civil 
authorities,  and  attempts  were  made  by 
both,  to  correct  and  repress  them. 

In  1341,  Archbishop  5<ra</on?  published 
his  Constitution,  **  Be  Testcmentis,"  and, 
after  referring  to  an  earlier  Statute  of 
Archbishop  Boniface,  as  having  been  called 
into  doubt,  he  makes  various  provisions  to 
prevent  extortion  upon  probates  of  wills, 
and  then  enacts, 

"  that  Bishops  simI  other  inferior  ecclesiastical 
jurisdictions,  shall  in  no  manner  interfere  "irith 
the  goods  of  testators,  but  permit  the  executors 
freely  to  dispose  of  them,  and  in  case  of  persons 
dyin^  intestate,  after  payment  of  debts,  shall 
distnbute  and  employ  the  remaining  goods  to 
pious  uses,  to  the  rdations  and  servants  and 
friends  of  the  deceased,  or  others,  for  the  benefit 
of  his  sool,  retaining  nothing  for  themselves, 
unless,  perhaps,  a  reasonable  compensation  for 
the  labour  of  the  Ordinary ; " 

and  obedience  to  this  decree  is  enforced 
under  pain  of  excommunication. 

Nothing  can  be  more  conclusive  than 
this  Ordinance  upon  the  question  of  right ; 
but  probably  it  was  found  insufficient  to 
prevent  the  malpractices  of  the  Ordinary 
and  his  deputies,  and  a  much  more 
effectual  remedy  was  introduced  by  the 


31  Bdw.  3.  Stat  1.  c.  11.,  which  took 
from  the  Ordinary,  in  cases  of  intestacy, 
the  ri^ht  of  personal  administration,  or  of 
selecting  a  deputy,  at  his  pleasure,  and 
compelled  him  to  grant  admmistration  to 
those  who  were  most  interested  in  the 
property,  viz.,  the  nearest  relations  of  the 
deceased.  This  statute  also  gives  to  the 
persons,  so  to  be  deputed,  the  right  to  sue 
for  debts  due  to  the  deceased, 

*'  for  to  administer  and  diipend  for  the  soul  of 
the  deceased,'' 

and  subjects  them  to  actions,  as  executors 
are  answerable,  and  provides, 

*'that  they  shall  be  accountable  to  the  Ordi- 
naries, as  executors  be  in  the  case  of  testament, 
as  well  for  the  time  past  as  to  come." 

This  Statute  was  passed  in  the  year 
1357,  just  twenty  years  before  the  date  of 
the  Duchy  Charter,  and  it  is  clear  that 
the  Church  at  this  time  had  no  right  or 
interest  of  any  kind  in  the  property  of 
deceased  persons  beyond  the  n^ht  of 
jurisdiction,  and  of  sranting  admmistra- 
tion and  the  right  of  possession  for  that 
purpose.  This  Statute  provides  onlv  for 
the  case  of  intestates  leaving  kindred;  but 
no  attempt  was  made  in  the  argument  to 
show  any  distinction  before  this  Statute 
between  the  case  of  an  intestate  leaving 
kindred,  and  the  case  of  an  intestate  dying 
without  kindred,  as  far  as  regards  the 
right  of  the  Church. 

The  law,  as  it  regards  the  succession  to 
intestates  dying  without  kindred,  is  stated 
with  perfect  clearness  by  Lrmdwood,  who 
wrote  in  the  reign  of  Hewry  Vl.,  and  died 
in  the  year  1446.  In  his  Provinoiale,  in 
commenting  upon  the  Constitution  of 
Archbishop  Siriatford,  already  referred  to, 
afcer  stating  very  distinctly  the  right  of 
succession  of  relations,  ho  distinguishes  in 
the  case  of  an  absence  of  kindred  between 
the  succession  to  a  clerk  and  the  succes- 
sion to  a  layman.  In  the  case  of  a  clerk, 
he  states  that,  with  certain  exceptions, 
the  church  succeeds  ;  in  case  of  a  layman, 
the  Crown.  The  words  are : — **  In  laxco 
auiem  deoedente  ab  intestcUo,  deficientibtu 
coyuanguineis  et  vaore,  succedet  fieoue" 
{Lyndwood,  p.  180.) 

It  was  suggested  by  Sir  Dcmd  Dtmdas, 
in  liis  very  able  argument,  that  possibly 
the  right  of  the  Crown  was  founded  upon 
an  equitable  construction  of  the  Statute  of 
Edward  III.,  last  referred  to.  If  it  were 
so,  the  Statute  was  passed  before  the  date 
of  the  Charter,  and  the  right,  therefore,  at 
that  time  existed;  but  in  truth  the 
Statute  refers  only  to  the  legal  right  of 
distribution,  and  not  at  all  to  the  bene- 
ficial interest.  This  Statute  was  founded 
on  the  principle  that  the  administration 
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of  the  property  ought  to  be  granted  to 
those  who  were  beneficially  interested  in 
it,  and  as  it  was  for  that  reason  given  to 
the  nearest  relations  when  the  intestate 
left  relations,  it  is  very  probable  that,  by 
analogy,  the  Ecclesiastical  Courts  thought 
it  right  to  grant  the  administration  to  the 
nominee  of  the  Crown,  when  the  Crown 
was  interested,  and  in  this  sense  the 
opinion  expressed  bv  the  judges  in  Man- 
ning V.  Napp  (1  Salk.  37),  that  the  grant 
of  administration  *'to  the  nominee  of  the 
Crown  was  of  respect  rather  than  of 
right,'*  may  be  well  founded.  But  if  the 
administration  was  granted  to  any  other 
I>erson,  the  right  of  the  Crown  would 
remain  the  same.  The  administrator, 
whoever  he  might  be,  would  be  a  trustee 
for  the  Crown. 

The  right  of  administration  is  very 
properly  held  by  the  Ecclesiastical  Coui-ts 
to  follow  the  right  of  property,  in  other 
cases,  not  provided  for,  by  this  or  subse- 
quent statutes.  When  a  wife  dies,  leaving 
outstanding  personal  estate,  administra- 
tion is  granted  to  the  husband,  not  in 
obedience  to  any  statute,  but  because  he 
has  the  right  of  property.  Watt  v.  Watt.{a) 

The  case,  indeed,  of  the  appellant,  in 
this  branch  of  the  argument,  labours 
under  this  insuperable  difficulty:  If  the 
clerg3'  had  the  right  at  the  date  of  this 
Charter,  how  did  they  ever  lose  it  P  If 
the  Crown  had  it  not,  how  did  it  subse- 
quently acquire  it?  The  origin  of  this 
right  shows  that,  if  it  existed  at  all,  it 
must  have  existed  from  the  foundation  of 
the  Monarchy ;  it  is  the  right  of  the 
Crown  to  **  hona  va/iantia  ** ;  to  property 
which  has  no  other  owner.  This  is  the 
ground  upon  which  it  is  plainly  rested  by 
Lynckoooa,  in  the  rei^  of  Henry  Vi.,  and 
by  Lord  Thwrlow,  m  his  decision  in 
MiddUton  v.  SmceTy(h)  in  the  reign  of 
George  III.  In  this  case  no  doubt  was  ever 
suggested  as  to  the  right  of  the  Crown,  in 
case  of  intestacy.  The  great  doubt  was 
whether  a  trust  could  be  raised  for  the 
Crown  by  implication,  and  whether  the 
legacies  given  to  the  executors,  which 
would  have  excluded  them  from  taking  the 
residue  in  a  contest  with  next-of-kin,  would 
have  the  same  effect  in  a  contest  with  the 
Crown.  We  consider  it,  therefore,  to  be 
perfectly  clear  that,  at  the  date  of  the 
Charters  on  which  the  Duchy  claim  is 
founded,  the  right  in  question  was  vested 
in  the  Crown  as  one  of  its  **jura  regalia,** 
and  the  question  is  whether,  under  the 
terms  of  these  Charters,  it  passed  to  the 
Dnchy. 

The  material  words  of  the  grant  do  not 
differ  in  the  several  charters.     The  grant 

(a)  3  Ves.  246. 

(6)  1  Bro.  C.  C.  202. 


I  in  the  Charter  of  1377  i^  that  the  Duke  of 

I  Latuaster  shall  have  within  the  county  of 

J  Lancaster,  his   chancery,    his  justices  to 

1  hold  Pleas   of  the   Crown,   as   all    other 

pleas  at  Common  Law,  and  all  manner  of 

!  executions  to  be  made  by  his  writs  and 

his  ministers  ;  then   **  et   quacumque  cdia 

I  Hbertates  et  jura  regalia  ad  Comitum  Pala^ 

I  tinum    pertinentiu,   oAeo   liberh   et  integre 

I  sicut  Comes  Cestrio'  infra  eundem  Comita- 

tum  Cestrio?  diTwscitur  obtinere " ;    saving 

to  the  Crown  certain  rights,  only  material 

to   the   present   purpose,  as  showing  the 

great    extent    to    which    the    preceding 

words  of  grant,  but  for  the  reservation, 

might  be  held  to  reach. 

tfpon  the  construction  of  this  Charter 
two  questions  were  made :  First,  whether 
the  original  words  of  the  grant  are  suffi- 
cient to  pass  the  right ;  and  secondly, 
whether  they  are  restrained  by  the  subse- 
quent reference  to  the  Earl  of  Chester. 

The  grant  is,  first  of  all,  *' jura  re- 
galia" belonging  to  a  County  Palatine. 
These  rights  appear  to  have  been  very 
extensive.  Lord  Coke  lays  it  down, (a) 
that  a 

"  Count  Palatine  has  *jura  regalia,*  within  his  ' 
county  as  fully  as  the  king  himself" 

In  Co.  Liit.  114a,  he  states  that,  though  a 
man  cannot  claim  directly  by  prescription 
to  have  such  franchises  and  liberties  as 
cannot  be  seized  before  the  forfeiture  ap- 
pears on  record,  as  the  goods  of  felons,  yet 
ne  may  make  a  title  to  them  indirectly  by 
prescription,  for  he  may  claim  a  County 
Palatine  by  prescription,  and  by  reason 
thereof,  to  have  the  goods  of  traitors, 
felons,  &c.  In  the  case  of  The  Q/aeen  v. 
ArcJibishop  of  Yorh,(b)  it  was  held  that  the 
Queen  was  entitled  to  the  same  preroga- 
tive when  she  was  seised  in  right  of  her 
crown.  In  the  case  of  Bowes  v.  Bishop  of 
Durham, (c)  it  was  held  that  the  Bishop  of 
Durham  having  a  County  Palatine,  and 
**jti/ra  regalia,"  should  have,  incident  to  a 
County  Palatine,  **  hona  et  cataUa  fehnwn, 
and  of  such  as  stand  mute,"  although  he 
should  not  have  had  the  goods  of  such  as 
stand  mute  under  a  grant  of  hona  et  ccUaUa 
feUmum.  The  same  point  appears  to  have 
afterwards  come  before  the  Court  on  a 
Quo  Warranto,  and  is  reported  under  the 
title  of  The  King  v.  Bishop  of  Durham.(d) 
The  decision  was  to  the  same  effect,  and  on 
the  same  grounds ;  and  Lord  Coke  appears 
to  have  laid  it  down  (though  there  is  some 
inaccuracy  in  the  printing  of  the  passage), 
**  that  if  one  prescribe  for  a  County  Palatine, 
and  to  have  *Jura  regalia  *  within  this,  it  ex- 
tends to  all  which  the  King  himself  may  have." 

(a)  4  Inst.  204. 
(6)  Cro.  EHe.  240. 
(c)  2  Bulstr.  219. 
id)  8  Bulstr.  156. 
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Upon  these  aathorities,  whioh  are  qnifce  ,  *•  jwra  regalia,*^  generally,  were  enjoyed  by 
unopposed  by  any  to  a  contrary  effect,  ■  the  earl,  and  we  are  of  opinion  that  the 
we  cannot  doubt  that  the  right  in  qnos-  right  in  question  is  amongst  **jwra 
tion  passed  to  the  Dake  of  Lcmcasier,  i  regaMa,*'  we  should  presume  the  enjoy- 
amongst  other  **juraregaUa,**  unless  there  |  ment  of  this  right  by  the  Earl  of  Chester, 
be  something  in  the  grant  restricting  its  unless  some  evidence  were  offered  to  the 
effect.  I  contrary. 

Then  are  there  any  such  words  P  The  i  Upon  the  whole,  we  are  of  opinion  that 
words  relied  on  are  that  the  Duke  is  to  |  the  right  to  goods  belonging  to  persons 
have  these  rights,  "  adeo  liberh  et  irUegrh  dyinff  intestate  without  leaving  husband, 
sicut  Comes  Cestrica  dinoscitwr  dbiwiere.**  I  or  widow,  and  without  kindred,  was  vested 
There  is  nothing  restrictive  in  these  words.  |  in  the  king,  in  riffht  of  His  Crown,  at  the 


It  is  not  a  grant  of  such  privileges  and 
franchises  belonging  to  a  County  Palatine, 
as  the  Earl  of  Chester  enjoys;  but  it  is  a 
grant  of  all  liberties  and  royal  rights  be- 


date  of  these  Charters ;  that  this  right, 
within  the  County  Palatine,  passed  with 
otlier  ^*jwra  regalia,*'  to  the  Duke  of  Lcm- 
caster,  and  is  now  vested  in  Her  Majesty 


longing  to  a  County  Palatine,  to  be  enjoyed  '  in    right   of  Her  Duchy,  and    that    the 

as  n*eel^  and  entirely  as  they  are  known  \  sentence    complained  of  must  therefore 

to  be  enjoyed  by  the  earl.  It  is  not  neoes-  i  be  aflSnned. 

sary  for  the  Duke  of  Lancaster  to  show  an  ; 

eigoyment  of  rights  by  the  Earl  of  Chester  i      Matebials  made  usb  of .— This  report 

in  order  to  found  his  title ;  but  if  it  were    is  abridged  from   the  report  in  5  Moo. 

necessary,  inasmuch  as  it  appears  that  I  P.  C.  434. 
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Trial  of  John  Joseph  Iren.eus  Fussell  for  Sedition,  Unlawful 
Assembly,  and  Riot,  at  the  Central  Criminal  CouRT,(a)  before 
Wilde,  C.J.,(fe)  Parke,  B.,(c)  and  Maule,  J.,  July  5,  1848. 

In  July  1848,  John  Joseph  Irenseus  Fussell  was  indicted  for  making  a  seditious  speech  at  a 
Chartist(<f)  meeting  at  Clerkenwell  Green,  on  Monday,  May  29  1«48,  and  for  unlawful  assembly 
and  riot.  Evidence  was  given  that  he  denounced  the  conviction  of  John  Mitchel,  and  said  that  if 
Mitchel  were  sent  out  of  the  country,  every  Irishman  must  rise  to  avenge  the  insult ;  that  there 
was  one  safe  way  of  getting  rid  of  bad  rulers — private  assassination,  &c.  The  meeting  was 
followed  by  a  procession  through  the  streets,  which  was  dispersed  at  a  late  hour  by  the  police. 
Verdict,  guilty  of  sedition  and  unlawful  assembly. 

1.  Seditious  Word^.(^) 

Expressions  intended  and  tending  under  the  circumstances  of  the  time  to  produce  hatred 
and  contempt  of  the  institutions  of  the  country  and  to  induce  unlawful  resistance,  are 
seditious. 

On  an  indictment  for  uttering  seditious  words,  all  the  words  set  out  need  not  be  proved, 
but  only  so  many  of  them  as  are  in  themselves  sufficient  to  constitute  the  crime. 

2.  Unlawful  Assembly. (J) 

A  meeting  summoned  for  the  purpose  of  uttering  and  listening  to  seditious  language, 
exciting  to  violence  and  resistance  to  law,  is  an  illegal  meeting,  and  those  who  call  such  a 
meeting  and  partake  in  proceedings  with  such  a  tendency  are  guilty  of  attending  an  illegal 
public  meeting. 

3.  Indictment.     Joinder  of  severed  offences  in  different  counts. 

The  Court  will  not  quash  an  indictment  containing  counts  for  seditious  words,  nnlawfUl 
assembly,  and  riot,  or  put  the  Crown  to  its  election,  unless  it  appear  that  the  form  of 
the  indictment  is  likely  to  embarrass  the  defendant  in  his  defence. 

(a)  See  note  on  the  Central  Criminal  Court,  below,  p.  1133. 

(6)  Afterwards  Lord  Truro,  L.C.  (c)  Afterwards  Lord  Wensleydale. 

(rf)  See  Gammage's  "  History  of  the  Chartist  Movement,"  and  4  St.  Tr.  N.S.  App.  G.  1427. 
(c)  See  Heg.  v.  SuUivan,  11  Cox  C.C.  50. 

(/)  The  authorities  on  unlawful  assembly  are  collected  in  a  note  to  Rex  v.  Hunt,  1  St.  Tr. 
N.S.  434n. 


The  prisoner  was  indicted  for  sedition, 
unlawful  assembly,  and  riot. 

Counsel  for  the  Crown:  The  Attorney' 
General,  Sir  John  Jervt8y{a)  Welshy, 
Bodkin,  and  Clerk. 

Connsel  for  the  prisoner:  Serjeant  Allen 
and  Huddle8ton.(h) 

Indictment. 
Central  Criminal  Court,'!  The  jurors   for   our 
to  wit.  J  Lady  the  Queen  upon 

their  oaths  present,  that  heretofore,  and  before, 
and  at  the  time  of  the  committing  of  the  offence 
hereinafter  mentioned,  one  John  Mitchel  [had 
been  indicted,  tried,  and  convicted  for  felonious 
compassing  to  depose  the  Queen,  and  to  levy 
war  against  the  Queen,  to  force  her  to  change 
her  measures,  and  feloniously  expressing, 
uttering,  and  declaring  such  compassings  by 
publishing  certain  printings  against  the  form  of 
the  statute].  And  the  jurors  aforesaid,  &c., 
that  John  Joseph  Irensus  Fussell,  late  of  the 
parish  of  St.  James',  Clerkenwell,  labourer, 
being  a  wicked,  malicious,  seditious,  and  evil- 
disposed  person,  and  unlawfully,  wickedly, 
maliciously,  and  seditiously  contriving  and  in- 
tending the  peace  of  our  Lady  the  Queen  and 
this  realm,  to  disquiet  and  disturb,  and  the  liege 

(«)  Afterwards  Chief  Justice  of  C.  P. 
{b)  Afterwards  a  Baron  of  the  Kzckeqaer. 


subjects  of  our  said  Lady  the  Queen,  to  incite 
and  move  to  hatred  and  dislike  of  the  person  of 
our  said  Lady  the  Queen,  and  <^  the  Govern- 
ment by  law  established  within  this  realm,  and 
to  incite,  move,  and  persuade  great  numbers  of 
the  liege  subjects  of  our  said  Lady  the  Queen 
to  insurrections,  murders,  assassinations,  riots, 
tumults,  and  unlawful  assemblies,  and  to  ob- 
struct by  force  and  arms  the  execution  of  the 
laws  of  the  realm  heretofore,  to  wit,  on  the  29th 
day  May  1848,  with  force  and  arms  at  the 
parish  aforesaid,  and  within  the  jurisdiction  of  the 
said  court,  to  wit,  the  Central  Criminal  Court,  in 
the  presence  and  hearing  of  divers,  to  wit,  3,000 
of  the  liege  subjects  of  the  Queen  then  and 
there  assembled,  in  a  certain  speech  by  him,  the 
said,  &c.,  addressed  to  the  said  liege  subjects, 
^c,  unlawfully,  wickedly,  maliciously,  and 
seditiously  did  publish,  utter,  pronounce,  and 
declare  with  a  loud  voice  of  and  concerning  our 
said  I^ady  the  Queen,  and  of  and  oonceming 
the  Government  by  law  established  within  this 
realm,  and  of  and  concerning  the  trial  and  con- 
viction of  the  said  John  Mitchel  as  aforesaid, 
amongst  other  words  and  matter  the  false, 
seditious,  and  inflamnuitory  matter  following 
(setting  out  the  speech  with  innuendoes)  in  con- 
tempt of  our  said  Lady  the  Queen,  in  violation 
of  the  laws  of  this  realm,  to  the  evil  and  per- 
nicious example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  Lady 
the  Queen,  her  Crown  and  dignity. 
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The  2nd^  3rd,  4th,  5th,  and  6th  counts  | 
were   in  similar  form,   but  set  out    the  . 
alleged   speech  variously.    The    seventh  | 
count  was    for    unlawful    assembly    aud 
charged  that — 

the  said,  &c.,  together  with  divers  other  evil- 
disposed  persons  to  the  number  of  8,000  and 
more,  to  the  jurors  aforesaid  unknown  .  .  . 
unlawfully  and  riotously  did  assemble  and 
gather  together  to  disquiet  and  disturb  by  force 
and  arms  the  execution  of  the  laws  of  the  realm, 
to  the  great  disturbance  and  terror,  not  only  of 
the  liege  subjects  of  our  said  Lady  the  Queen, 
then  and  there  being  and  residing,  but  of  all 
other  the  subjects  of  our  said  Lady  tbe  Queen 
passing  and  repassing  in  and  along  the  Queen's 
common  highway  there,  in  contempt,  &c. 

The  eighth  count  was  the  common 
count  for  riot,  and  charged  that  the  defen- 
dant with  other  persons 

unlawfully,  riotously,  and  routously  did  as- 
semble and  gather  together  to  disquiet  and  dis- 
turb the  peace  of  our  said  Lady  the  Queen,  and 
being  so  assembled  and  gathered  together  did 
then  and  there  unlawfully,  riotously,  and  rout- 
ously, and  tumultuously  make  a  peat  noise, 
riot,  tumult,  and  disturbance,  and  did  then  and 
there  remtun  and  continue  so  assembled  and 
gathered  together,  and  makii^  such  noise,  riot, 
tumult,  and  disturbance,  as  aforesaid,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  hours 
then  next  following,  to  the  great  disturbance 
and  terror,  not  only  of  the  lio^  subjects  there 
being  and  residing,  but  also  of  the  other  liege 
subjects  .  .  .  then  passing  and  repassing 
in  and  along  the  Queen's  common  highway,  in 
contempt,  &c. 

The  prisoner  having  been  called  upon 
to  plead.  Alien  and  Uuidieston  moved  to 
quash  the  indictment  or  that  the  Crown 
should  be  put  to  its  election  as  to  which 
of  the  three  charges  in  the  indictment, 
sedition,  unlawful  assembly,  and  riot,  they 
would  proceed  with.  They  cited  Young  v. 
Bex  in  error, (a)  Bex  v.  Towle,{h)  Bern  v. 
Johnson f{c)  BeaoY,  King8ton,(d)  and  referred 
to  3  Oeo,  4.  o.  114.  empowering  the  Court 
to  pass  a  sentence  of  hard  labour  in  the 
case  of  riot. 

WiLDB,  O.J. :  It  does  not  appear  to  me 
that  this  is  a  case  which  calls  for  the 
exercise  of  that  discretion  which  has  been 
appealed  to.  It  would  be  the  duty  of  the 
judge,  in  every  case,  to  see  that  a  criminal 
tiial  was  so  conducted  as  not  to  embarrass 
the  defendant  in  his  defence.  Whether 
any  particular  form  of  indictment  will  or 
will  not  have  that  effect,  must  be  judged 
of  from  the  nature  of  the  charges  con- 
tained in  the  different  counts.  On  the 
present  occasion,  supposing  there  be  any 


(a)  3  T.  B.  98,  106. 
(6)  2  Marsh,  466. 
(c)  3  M.  &  S.  539. 
(<0  8  East,  41. 


legal  objection  to  the  indictment,  it  would 
be  competent  for  the  defendant  to  demur 
to  it,  or  to  take  such  other  remedy  as  by 
law  may  be  open  to  him.  Now  it  cannot, 
I  apprehend,  for  a  moment  be  contended 
that  there  is  any  such  a  legal  objection  as 
can  be  made  the  foundation  of  a  demurrer 
to  this  indictment.  These  counts  appear 
to  charge  the  seditious  speaking  of  words, 
attendance  at  an  illegal  meeting,  and  a 
riot.  Now  that  may  be  all  one  trans- 
action ;  the  meeting  may  have  been 
illegal ;  there  may  have  been  seditions 
speaking  at  that  meeting ;  and  the  meet- 
ing may  have  gone  far  enough  to  be  a 
riot  llierefore  the  case  may  well  be 
such  as  to  produce  no  embarrassment. 
One  of  my  learned  brethren  has  men- 
tioned a  case  which  was  before  him,  which 
will  illustrate  the  meaning  of  that.  A 
man  had  wounded  nine  cows  at  one  and 
the  same  time,  and  in  one  and  the  same 
stable,  and  he  was  charged  with  these 
offences  in  nine  different  counts.  It  was 
therefore  contended  that  there  were  nine 
different  offences,  but  the  learned  judgje 
in  that  case  refused  to  interfere,  because  it 
was  all  part  of  one  and  the  same  trans- 
action, and  had  no  tendency  therefore  to 
embarrass  the  defendant.  We  do  not  see 
that  this  indictment  has  any  tendency  to 
embarrass  the  defendant  in  his  defence; 
and  upon  that  ground,  fully  admitting  the 
propriety  of  the  objection  where  an  in- 
oictment  has  that  effect,  we  do  not  see 
that  we  can  either  quash  the  indictment 
upon  any  legal  ground,  or  call  upon  the 
Attorney' General  to  elect  which  of  these 
counts  he  will  go  upon. 

The  defendant  then  pleaded  *'  Not 
guilty." 

Opening  Speech  job  the  Csown. 

Attorney  •General:  May  it  please  your 
lordships,  gentlemen  of  the  jury,  I  can 
assure  you  that  I  should  have  been  well 
pleased  could  I  have  terminated  my 
official  career  without  appearing  before 
you  as  a  public  prosecutor  in  any  matter 
of  a  political  character.  But  the  circum- 
stances which  have  given  rise  to  the  pre- 
sent prosecution  have  been  such,  that  I 
am  Quite  convinced  that  in  the  result  you 
will  DC  of  opinion  that  if,  preferring  my 
private  inclination  to  my  public  duty,  I 
had  hesitated  to  assert  the  law,  I  should 
have  been  open  deservedly  to  ^eat  cen- 
sure. The  prosecution  has  been  instituted, 
not  only  for  the  purpose  of  punishing  this 
misguided  man  and  others,  who  have 
taken  advantage  of  what  I  hope  was  but 
a  temporary  distress,  to  excite  the  pas- 
sions of  the  people,  and  not  only  to  warn 
others  who  may  have  been  the  victims  of 
their  delusions,  and  may  have  been  in- 
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fluenced  iu  the  consequences  of  their  i 
illegal  acts,  but,  above  all,  to  assure  the  i 
well-disposed  and  peaceable  loyal  subjects 
of  Her  Majesty  that  the  law  is  strong 
enough,  and  that  the  administrators  of 
the  law  are  willing,  if  necessary,  to  punish 
even  with  severity  those  who  have  been 
guilty  of  a  violation  of  the  public  peace. 

Gentlemen,  you  will  concur  with  me  in 
thinking,  that  it  was  not  to  be  endured 
that  the  country  should  be  kept  in  a  con- 
tinual state  of  excitement  and  alarm  ;  that 
those  who  have,  greatly  to  their  honour, 
come  forward  to  assist  the  Government  in 
the  repression  of  disturbance,  should  be 
kept  continnally  in  a  state  of  excitement 
and  agitation ;  and  that  the  defendant 
and  others  should  do  their  best  to  paralyze 
the  trade  of  the  country,  from  which  alone 
they  and  their  followers  could  hope  for 
support. 

iBxplaining  the  charge  of  sedition,  the 
Attorney- General  read  the  definition  of  the 
Commissioners  on  Criminal  Law,  (a)  de- 
fining it  as 

"  an  offence  which,  though  inferior  to  treason, 
is  so  far  similar,  that  it  tends  to  injure  and 
endanger  the  political  constitution  by  engender- 
ing public  dissentions,  tumults,  and  conflicts,  by 
exciting  discontent  in  men's  minds  against  the 
institutions  and  laws,  or  the  manner  of  their 
administration,  or  by  exposing  the  Sovereign  or 
public  functionaries  to  hatred  and  contempt, 
and  thus  exciting  them  to  effect  certain  political 
changes  by  unlawful  means ;  such  offences, 
therefore,  may  be  re^rded  in  the  light  of 
assaults  on  the  constitution,  which,  although 
they  do  not  aim  at  its  destruction,  ought,  for  the 
sake  of  its  safety  and  security,  to  be  prohibited 
under  proportionate  penalties." 

The  late  Lord  Chief  Justice  Tindal  also 
speaks  of  the  offence  of  sedition,  and  of 
the  offence  of  taking  part  in  an  unlawful 
assembly  which  is  consequent  upon  that 
crime  ;  because  every  person  who  is  know- 
ingly present,  acting  and  taking  part  in 
a  meeting  which  is  made  the  vehicle  or 
the  means  of  addressing  seditious  lan- 
guage to  the  parties  bo  assembled,  is 
guilty  of  being  present  and  taking  part  in 
an  unlawful  assembly ;  and  even  though 
there  be  no  circumstances  of  terror  and 
alarm,  or  violence  which  would  give  to 
that  meeting  the  character  of  an  unlawful 
aBsembly,  the  mere  fact  of  being  present 
at  a  meeting  at  which  language  of  that 
description  is  addressed  to  the  people 
assembled  constitutes  of  itself  the  unlaw- 
ful assembly  which  is  the  subject  of  the 
second  charge  in  this  indictment ;  (h) 

"  There  is  another  description  of  offence 
which   will   probably  be    submitted    to    your 

(a)  6th  Report,  p.  17  (1841). 
(6)  Charge  at  the  Stafford  Special  Commis- 
non,  1842 ;  4  St.  Tr.  N.8.  1418. 


consideration,  namely,  the  exciting  and  en- 
couraging large  masses  of  the  people  by 
means  of  seditious  and  inflammatory  speeches 
to  commit  acts  of  violence,  and  to  break 
the  peace.  If  such  charges  are  brought  for- 
ward, it  must  be  left  to  your  own  good  sense 
to  distiuguish  between  an  honest  declaration  of 
the  speaker's  opinion  upon  the  political  subjects 
on  which  he  treats — a  free  discussion  on  matters 
that  concern  the  public,  as  to  which  fidl  allow- 
ance should  be  made  for  the  zeal  of  the  speaker, 
though  he  may  somewhat  exceed  the  just  bounds 
of  moderation,  and,  on  the  other  hand,  a  wicked 
design  by  inflammatory  statement  and  crafty 
and  subtle  arguments  to  poison  the  minds  of 
the  hearers,  and  render  them  the  instniments  of 
mischief.  lie  that  addresses  himself  to  a 
crowded  auditory  of  the  poorer  class,  without 
employment  or  occupation,  and  brooding  at  the 
time  over  their  wrongs,  whether  real  or  imagi- 
nary, will  not  want  hearers  ready  to  believe  and 
apt  followers  of  mischievous  advice.  You  will 
consider,  therefore,  the  language  that  is  em- 
ployed on  such  an  occasion.  If  it  consists  of 
broad  and  bold  assertion,  unfounded  in  fact ;  if, 
in  discussing  religious  topics,  you  find  the 
speaker  endeavouring  to  be  sprightly  and  face- 
tious on  those  subjects  which  make  wise  and 
good  men  serious ;  if,  instead  of  argument,  he 
deals  only  in  sneers  and  sarcasm,  it  will  be  for 
yourselves  to  say  whether,  under  such  circum- 
stances, the  party  charged  with  the  offence  is  an 
honest  but  mistaken  man,  or  whether  he  is 
wickedly  intending  to  bring  the  religion,  laws, 
and  government  oi  the  country  into  contempt, 
and  to  teach  the  hearers  to  despise  all  those 
institutions  w^hich  it  is  their  duty  to  hold  in 
respect  and  veneration." 

That,  I  think,  is  a  full  and  clear  exposi- 
tion, not  only  of  the  law  applicable  to  the 
Hrst  charge  of  sedition,  but  likewise  to 
what  is  the  consequence  of  parties  de- 
signedly attending  meetings  where  sedi- 
tious words  are  addressed  to  the  persons 
so  assembled,  which  constitates  the  un- 
lawful assembly  which  is  found  charged 
in  this  indictment. 

But  there  are  other  circumstances  which 
constitute  an  assembly — an  unlawful  as- 
sembly  ;  and  those  were  in  a  few  words 
described  by  Mr.  Baron  Alderson  in  a 
charge  (a)  which  he  delivered,  I  believe,  at 
a  special  commission  held  at  Monmouth, 
under  circumstances  very  similar  to  the 
present. 

**  You  will  investigate  the  circumstances  under 
which  the  assembly  took  place — whether  the 
individuals  who  presided  and  were  present  were 
so  by  previous  concert,  or  by  accidentally  having 
met, — and  if  they  met  by  previous  concert,  you 
will  inquire  whether  they  have  met  at  unreason- 
able hours  of  the  night—  if  they  have  met  nn^sr 
circumstances  of  violence  and  danger— if  they 


(a)  Charge  at  the  Monmouth  Summer  As- 
sises, 1889 ;  8  St.  Tr.  N.S.  1849  ;  9  C.  &  P.  98n. 
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have  been  armed  with  offensive  weapons,  or  used 
violent  language — if  they  have  proposed  to  set 
the  different  classes  of  society  at  variance  the 
one  with  the  other,  and  to  put  to  death  any  part 
of  Her  Majesty's  subjects.  If  any,  all,  or  most 
of  these  things  should  appear  before  you,  there 
will,  I  think,  be  little  difficulty  in  saying  that  an 
assembly  of  such  persons,  under  such  circum- 
stances, for  such  purposes,  and  using  such 
language  is  a  dangerous  one,  which  cannot  be 
tolerated  in  a  country  governed  by  laws  ;  and  it 
is  but  doing  to  others  as  you  would  they  should 
do  unto  you,  to  repress  meetings  of  that  descrip- 
tion ;  because  what  right  have  any  persons  to  do 
that  which  produces  terror,  inconvenience,  and 
dismay  among  their  fellow  subjects  ?  ** 

There  is  a  farther  conseqaence  which 
should  be  well  known  hj  the  public  of 
being  present  at  a  meeting  of  this  de- 
scription. I  haye  heard  that  complaints 
have  been  made  by  some  of  violence  being 
used  towards  them,  when,  they  say,  they 
have  been  innocently  present  upon  oc- 
casions of  this  description.  The  law  well 
understands  that  matter.  It  is  the  duty 
of  all  persons  to  abstain  from  being 
present  at  meetings  of  this  description; 
and  if  they  go  to  such  meetings,  from  idle 
curiosity,  thus  swelling  the  concourse  of 
people,  and  creating  and  aggravating 
alarm,  they  have  no  right  to  complain 
that  in  the  confusion  of  repressing  dis- 
turbance, they,  although  comparatively 
innocent,  may  be  sufferers  by  the  act  of 
those  who  are  acting  in  the  repression  of 
that  disturbance.  But  there  is  a  further 
consequence  resulting  from  the  attendance 
of  parties  at  meetings  of  this  description. 
If  persons  go  there  innocently  from  idle 
curiosity,  that  cannot  be  justified  by  the 
law,  they  must  take  the  consequence 
of  their  presence  5  but  if  you  should  be  of 
opinion  that  persons  meet  by  previous 
concert,  as  it  is  expressed  hj  Mr.  Baron 
Alderaon,  then  the  act  of  one  is  admissible 
in  evidence  to  prove  the  guilt  of  all ;  and 
all  who  are  present  by  previous  concert 
and  with  desi^,  have  no  right  to  complain 
that  in  investigating  the  parts  which  thej 
have  taken  in  the  transaction,  the  evi- 
dence of  the  acts  of  their  confederates  is 
brought  against  them  as  evidence  of  their 
own  euilt.  I  make  that  observation,  not 
only  tor  the  purpose  (as  far  as  I  can)  of 
announcing  what  is  the  doctrine  upon 
that  subject  openly  in  this  public  court, 
but  for  the  purpose  of  explaining  why  it 
will  be  my  duty  to  state  to  you  the  evi- 
dence regarding  some  who  werepresent  up- 
on this  occasion,  preceding  and,  I  believe, 
following  FusseU,  the  defendant,  in  their 
addresses  to  the  people ;  and  why  he  will 
be  responsible,  if  he  were  there  by 
previous  concert  with  otiiers,-  for  every- 
thing which  was  said  by  those  persons  in  I 
his  presence  at  that  meeting  so  assembled,  i 


Now  the  meeting  in  question  took  place 
at  Clerkenwell,  on  Monday  the  29th  of 
May,  after  seven  o'clock  in  the  evening, 
and  unquestionably  was  highly  calculated, 
from  the  numbers  of  the  persons  and  the 
time  when  it  was  held,  to  excite  terror  in 
the  minds  of  the  inhabitants  in  the  im- 
mediate neighbourhood.  It  was  held,  I 
believe,  without  any  previous  announce- 
ment ;  and  in  fact  you  will  hear,  from  the 
language  of  the  speakers,  that  by  some 
secret  communication,  those  speakers  and 
their  victims  were  so  organized  that  by 
some  private  arrangement  the  meeting 
was  held  without  previous  notice.  A  van 
was  drawn  into  the  middle  of  the  meeting, 
and  two  persons,  I  think,  addressed  the 
meeting  before  the  defendant,  Mr.  FusseU^ 
appeared.  FuaeeU  beinff  there  in  the  van, 
and  the  meeting  assembled  around,  a  per- 
son named  WilXiame  was  the  first  speaker. 
His  words  are  not  the  subject  of  indict- 
ment for  sedition  against  the  present  de- 
fendant, but  they  are  the  most  important 
evidence  upon  the  second  consideration, 
namely,  the  unlawful  assembly,  at  which 
by  previous  design  unqnestionably  the 
defendant  was  taking  a  part.  At  that  time 
FvsseU  was  present  in  the  van.  [The 
Attomey^Oenercd  proceeded  to  read  and 
comment  on  the  speeches  of  WiUdams 
and  Fusaell  (see  below.)]  Now,  you  will 
remember  that  the  language  was  ad- 
dressed to  persons  of  the  lower  orders  of 
society,  persons  suffering  mayhap  im- 
fortunately  from  the  depression  of  trade 
at  that  time,  which  tliey  considerably  ag- 
gravated by^  their  conduct,  and  men, 
therefore,  without  employment  or  occupa- 
tion, brooding  at  the  time  over  their 
wrongs,  real  or  supposed,  and  therefore 
ready  to  do  mischief,  and  to  whom  as  a 
body  it  was  most  dangerous  that  language 
of  this  description  should  be  addressed. 
It  had  been  intimated  to  the  meeting  that 
upon  a  given  signal  they  should  fall  in 
four  abreast,  and  language  of  an  exciting 
character  had  been  addressed  to  them 
before  FvsaeU  addressed  the  meeting. 
FuaaelX  having  concluded,  WiUiams  again 
addressed  the  meeting,  and  he  ordered 
them,  as  I  presume  by  previous  concert 
had  been  arranged,  to  fall  in.  Thev  fell 
in  four  abreast,  and  paraded  through  the 
crowded  streets  of  the  metropolis,  until  a 
very  late  hour  of  the  night,  exciting  and 
creating,  as  yon  must  necessarily  suppose, 
the  greatest  terror  and  alarm  in  the 
breasts  of  the  peaceable  inhabitants. 

Gentlemen,  it  was  not  of  course  to  be 
endured  that  the  Government  should  have 
this  matter  brought  to  their  attention 
(and  it  was  first  brought  to  their  attention, 
I  believe,  by  the  pubUo  press),  without  at 
once  endeavouring  to  ascertain  how  the 
case  was  to  be  proved  by  evidence,  and 
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how  the  defendant  (fts  he  deserved  most 
jnstly)  was  to  be  punished  for  his  offence. 
The  Government  and  the  police,  I  believe, 
had  received  no  previous  notice  of  this 
meeting,  and  the  only  course  that  could 
be  taken  by  the  Government  was  to  ascer- 
tain from  the  public  press,  where  the 
reports  were  seen,  the  names  of  the 
gentlemen  who  had  furnished  those  re- 
ports as  being  present  at  that  meeting. 
A  farther  question  will  be,  whether  the 
defendant  took  a  part  in  the  subsequent 
proceedings,  or  whether  the  meeting  was 
of  a  character  to  amount  legally  to  a  riot, 
of  which  he  may  be  convicted,  and  which 
will  subject  him  to  the  same  punishment 
as  the  other  offence,  with  the  addition,  if 
my  lords  in  their  discretion  should  think 
fit  to  add  it,  of  hard  labour. 

I  am  convinced  likewise  that  my  learned 
friend  will  not  contend  or  suggest  that  I 
am  here  attempting  to  stifle  what  I  deem 
to  be  the  highest  privilege  of  the  British 
constitution — open  and  public  discussion. 
Calm,  fair,  and  legitimate  discussion,  I 
(as  every  Englishmen  ought),  decidedly 
advocate ;  but  there  is  no  class  of  persons 
who  can  calmly  consider  what  has  recently 
occurred  in  this  metropolis,  without  ex- 
pressing against  it  the  strongest  condem- 
nation. Those  who  are  anxious  to  preserve 
the  constitution  must  censure  it ;  those 
who  are  anxious  not  to  retard  improve- 
ment must  censure  it ;  those  who  are 
anxious  for  free  and  fair  discussion,  and 
fair  progression,  must  condemn  it;  for 
there  is  nothing  which  so  greatly  impedes 
the  progress  of  just  and  fair  and  proper 
reform  as  an  attempt  by  violence  to  wrest 
from  any  constituted  authority  that  which 
their  calm  and  honest  judgment  will  not 
sanction^ 

Evidence  job.  the  Gbown. 

Richard  Kemmis — Examined  by  Welahy. 

I  am  the  son  of  the  Crown  Solicitor 
in  Ireland.  I  produce  a  copy  of  the 
record  of  the  conviction  of  John  Mitchel, 
for  felony,  at  the  Commission  Court  at 
Dublin.  I  have  examined  it  with  the 
record,  (a) 

Frederick  Tovm  Fowler — Examined  by 
Bodhim, 

I  live  at  4,  Gk*eat  Charlotte  Street, 
Blaokfriars  Road.  I  am  in  the  habit  of 
reporting  for  the  public  press,  and  have 
been  so  employed  for  five  or  six  years.  In 
the  course  of  my  employment,  I  attended 
a  meeting  on  Clerkenwell  Green,  on 
Monday,  29th  May.    I  got  there  about 


(a)  See  above,  p.  599. 


half-past  six  o'clock  in  the  evening.  There 
was  a  van,  on  which  a  platform  was  placed 
for  the  speakers.  I  saw  the  defendant, 
Fusselly  in  the  van.  There  were  eighteen 
or  twenty  persons  in  it,  and  between  2,000 
and  3,000  persons  were  assembled. 

What  class  of  persons  did  they  appear 
to  be  chiefly  P — There  were  some  working 
men  ;  the  others  I  hardly  know  how  to 
describe — the  lower  orders,  I  suppose  ; 
they  were  very  dirty  and  very  ragged. 
I  noticed  a  person  named  WiUiama  there ; 
he  spoke  first  to  the  meeting.  He  was  on 
the  van.  I  took  a  note  of  what  he  said, 
such  as  I  should  take  if  I  gave  a  news- 
paper report.  I  did  not  take  it  all,  only  a 
portion.  This  is  the  note  I  then  made — 
(produced)  ;  it  is  not  in  shorthand,  but 
in  abbreviated  longhand — (reada) : 

**  My  friends,  the  bloody  aristocracy  have  now 
done  its  work  at  last,'' 

or, 

"  at  least," 

I  am  not  positive  which ; 

**  they  have  sent  John  Mitchel  from  his  country. 
I  trust  while  you  remain  here  you  will  be  peace- 
able, and  obey  my  injunctions  as  to  the  course 
you  shall  adopt  All  the  arrangements  have 
been  made  ;  and  when  jou  have  been  addressed 
by  two  or  three  speakers,  I  shall  give  you  a 
signal,  when  you  must  fall  into  marching  order, 
four  abreast,  and  follow  me  where  I  shall  lead 
you ;  you  will  know  where  when  you  are  there. 
1  shall  take  you  then  to  a  place  where  yon  will 
meet  ten  times  as  many  as  are  here,  and  then 
you  will  be  told  what  to  do.  I  have  made  up 
my  mind  on  a  course  of  action.  I  fear  banish- 
ment no  more  than  that  brave  patriot  and  noble 
man,  John  Mitchel,  who  has  been  nailed  by 
these  base,  bloody  and  brutal  Whigs,  by  partizan 
judges,  packed  juries,  and  a  perjured  sheriff." 

That  was  all  I  took  of  WUUame's 
speech.  It  was  spoken  loud,  so  as  to  be 
heard  by  the  people  assembled.  A  man 
named  M*  Garihy  then  addressed  the  meet- 
ing. I  have  a  note  of  portions  of  his 
speech.  He  commenced  something  about 
the  base,  brutal,  and  bloody  Whigs.  I  did 
not  take  that ;  but  he  continued : 

*'  If  John  Mitchel  is  allowed  to  leave  his 
country,  other  brave  men  will  fall  victims  to 
that  bloody  Gagging  Bill.  It  is  now  your  time 
if  you  value  Uberty,  to  strike  the  blow.  Ireland 
may,  for  anght  I  know,  at  the  present  time  be  in 
arms ;  but  if  she  is  not,  she  is  only  remaining 
quiet  in  order  to  recruit  her  strength  the  more 
effectually  to  strike  the  blow,  and  release  her^ 
self  from  tyranny  and  oppression." 

That  is  the  whole  of  his  speech.  These 
two  8{>eecbes  were  receivea  by  the  mob 
with  clapping  of  hands,  and  apparently 
with    groat    satisfaction.      FueeeU    then 
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proceeded  to  addreBS  the  meeting.  I 
did  not  take  all  he  said,  onlv  snch  parts 
as  Btmok  me — {readB) : 

'*The  GoYemment  have  succeeded  in  con- 
yioting  honest  John  MitcheL  How  have  thej 
accomplished  it?  Whj,  hy  packed  juries  and 
partisan  judges.  I  tell  Lord  John  Russell  that 
I  have  no  sympathy  with  his  damnable  Gk>vem- 
ment  John  Mitchel  had  asked  if  the  Queen 
had  not  forgotten  her  duty  to  her  country ;  I  now 
ask  the  same  question,  and  adopt  his  views.  If 
the  Queen  forgets  to  recognise  the  people,  then 
the  people  must  forget  to  recognise  the  Queen. 
If  John  Mitchel  is  sent  out  of  his  country,  every 
Irishman  must  rise  and  revenge  the  insult,  or 
they  will  no  longer  be  worthy  the  name." 

The  next  part  of  his  speech  consisted 
of  some  abuse  of  the  Times,  and  accused 
the  Times  of  being  in  the  pay  of  the 
Qoyemmeut,  and  keeping  bacK  the  Irish 
news.  I  did  not  take  a  note  of  that,  not 
thinking  I  should  be  i*equired  here,  and  a 
newspaper  would  not  require  that.  He 
went  on : 

"  The  GoYemment  is  not  worthy  the  support 
of  any  honest  man,  it  is  too  contemptible  to  be 
recognized,  and  you  must  use  your  best  endea- 
vours to  overthrow  it.  And  now  I  wish  to  im- 
press upon  you  that  there  is  one  safe  way  of 
getting  rid  of  bad  rulers  who  forget  their  duty 
to  their  country  :  I  openly  avow  that  I  mean 
private  assassination.  What  made  the  Emperor 
of  Austria  fly  from  his  country?  Why,  the 
fear  of  assassination  ;  and  it  is  by  these  means 
tiiat  other  bad  rulers  will  soon  fly.  I  have  flve 
sons  ** 

(I  am  not  positive  whether  it  is  five  or  four 
— I  suppose  I  was  knocked  on  the  elbow 
at  the  time), 

"  and  I  now  declare  that  I  would  disown  any 
one  who  would  refuse  to  assassinate  any  person 
who  may  be  instrumental  in  banishing  me  from 
my  country  for  such  an  offence  as  John 
Mitchel  was  convicted  of.*' 

That  is  all  I  took  of  FwseU'a  speech. 
WiUiame  then  said, 

**  Now,  my  lads,  fall  into  marching  order — 
four  abreast." 

The  people  obeyed  that  order,  and 
WiUiame  placed  himself  at  their  head. 
As  &r  as  I  recollect,  the  three  speakers 
took  the  lead.  After  forming  in  that  way, 
they  marched  down  Aylesbury  Street 
into  St  John's  Street.  I  left  them  there, 
went  down  Wilderness  Bow,  and  met 
them  again  in  Goswell  Street,  at  the 
comer  of  Old  Street  Road.  They  went 
down  Old  Street  into  the  City  Boad  to 
Finsbury  Square.  They  walked  round 
Finsbury  Square,  I  suppose,  half  or  three- 
quarters  of  an  hour,  apparently  waiting 
for  some  other  parses  {  in  fact,  it  was 


statei  that  there  was  some  meeting  at 
Stepney,  and  they  expected  the  parties 
fh)m  Stepney  down  there.  I  did  not  see 
them  joined  by  any  other  body  of  men 
there.  After  they  left  Finsbury  Square, 
they  proceeded  up  Chiswell  Street,  Beech 
Street,  Barbican,  into  Long  Lane  and 
Smithfield.  They  then  went  down  Snow 
Hill,  along  Holborn  to  the  comer  of  New 
Oxford  Street,  till  they  came  to  (Feargue 
0*0onnor*8)  Land  and  Labour  Bank,  where 
there  was  a  stoppage,  and  three  cheers  were 
given.  They  then  went  along  Broad  Street, 
and  turned  off  one  of  the  streets  near  Mon« 
mouth  Street,  in  the  neighbourhood  of 
Seven  Dials,  down  Upper  St.  Martin's 
Lane,  through  Granboum  Street,  into 
Leicester  Square^  and  up  Prince'tj  Street. 
From  there  they  turned  off,  I  think,  by 
Macclesfield  Street ;  they  took  the  street 
from  the  bottom  of  Dean  Street,  and  went 
into  Soho  Square,  where  I  left  them. 
They  stopped  at  the  Chartist  Assembly 
Booms,  I  think  it  is  called,  in  Dean  Street, 
and  I  belieye  they  were  addressed  from 
the  window.  I  cannot  speak  positively. 
I  saw  men  at  the  window.  I  cannot  say 
whether  they  were  addressing  them,  but 
it  appeared  so. 

Of  about  how  many  persons  did  this 
procession  consist  P — ^When  it  started,  I 
should  say  about  3,000,  but  it  was  almost 
impossible  to  say  the  number  at  the  last, 
you  could  not  see  them  ;  it  was  increased  by 
large  numbers  at  every  street.  The  party 
said,  *'  Fall  in,"  and  the  people  did  fall 
in  as  they  went  along ;  in  fact,  there 
might  be  60,000  or  60,000.  I  could  not 
speak  positively.  Dean  Street  was  com- 
pletely filled  m)m  one  end  to  the  other, 
and  they  turned  into  Oxford  Street.  It 
was  about  a  Quarter  to  ten  or  half-past 
nine  when  I  left  them  in  Dean  Street. 
They  left  Cler  ken  well  Green  about  a 
quarter  to  eight. 

Did  you  notice  during  their  progress 
what  effect  was  produced  upon  the  in- 
habitants residing  in  the  line  of  march  P — 
A  great  deal  of  fear,  and  terror,  and  sur- 
prise,  it  appeared  to  me.  A  number  of 
them  shut  up  their  shops  and  closed  their 
doors. 

Cross-examined  by  Serjeant  AUen. 

It  is  usual  to  take  reports  for  the  news- 
papers in  abbreviated  longhand;  this  is 
it  {handing  in  his  note^ok).  That  is  the 
ordinary  way  of  a  reporter — ^not  of  every 
reporter.  It  is  not  the  way  in  which  a 
shorthand  writer  reports.  I  reported 
this  meeting  for  the  Times.  I  was  not 
employed  to  do  it.  I  attend  any  meeting 
I  liKe,  and  send  my  copy  to  the  newspaper, 
and  if  they  use  it,  they  pay  me  for 
it.    I  did  not  tell  you  I  nad  spoken  to 
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the  editor  of  the  Tiirnes.  I  do  not  know 
that  I  have  ever  done  so.  I  have  seen 
him  dozens  of  times.  I  believe  he  is 
Mr.  John  Belane.  I  have  taken  orders 
as  from  him,  ia  acting  as  a  reporter.  I 
have  been  a  reporter  six  or  seven  years 
altogether,  not  constantly.  I  have  been  a 
newspaper  proprietor  in  the  meantime. 
The  paper  was  called  the  liailway  Tele- 
graph. I  have  not  during  that  period 
attended  the  Police  offices  in  any  capacity. 
I  have  been  to  a  Police  Office,  thirteen 
years  ago  in  the  capacity  of  a  defendant, 
for  running  away  from  ray  employer  when 
I  was  an  apprentice.  I  have  also  been 
there  as  a  defendant,  but  it  can  have 
nothing  to  do  with  this  case.  It  was  on  a 
charge  by  the  Morning  Chronicle^  but  it  is 
calculated  to  do  me  a  serious  injury  in  my 
profession,  these  things  coming  out ;  but 
as  von  ask  me  the  question,  I  must  ex- 
plain how  I  was  there. 

Do  you  know  the  distinction  between 
a  person  charged  with  a  lesser  offence, 
who  is  called  a  defendant,  and  a  person 
charged  as  a  prisoner  with  a  crime  P — 1 
know  what  you  are  aiming  at.  I  was 
charged  with  felony.  There  is  no  reason 
for  beating  about  the  hush,  if  you  will 
allow  me  to  explain  it.  Six  or  seven  years 
ago,  as  I  was  going  home  one  night  with 
my  brother  and  another  person,  I  knocked 
a  lighted  cigar  against  the  door  of  the 
Morning  Chronicle  Office.  The  porter  came 
out  and  asked,  "  Why  are  you  knock- 
ing the  ashes  of  your  cigar  into  our  letter- 
box P  *'  I  said,  **  I  have  done  nothing  of 
the  kind."  He  said,  "  You  have,  and  it  has 
been  done  two  or  three  nights.  It  is  a 
good  job  that  no  policeman  is  here,  or  I 
would  give  you  in  charge."  The  parties 
with  me  fetched  a  policeman  from  the 
opposite  side,  and  said,  **  Here  is  a  police- 
man, if  you  have  any  charge  to  make." 
The  porter  immediately  said  to  the  police- 
man, •*!  give  this  person  in  charge  for 
putting  the  end  of  his  cigar  into  our  letter- 
box." The  policeman  said,  **  I  know 
nothing  of  you ;  I  must  take  the  charge 
from  your  employer."  We  went  round  to 
the  vhronicle  Office  for  the  purpose  of 
taking  tbe  charge,  and  my  brother,  who 
TV  as  with  me,  wished  to  go  into  the  office. 
The  porter  said  he  could  not  come  in. 
The  policeman  said,  **  Yes,  he  must;  he 
saw  the  charge,  and  he  must  be  present ;  " 
but  the  porter  insisted  he  shoula  not,  and 
he  up  with  his  fist  and  knocked  my  brother 
down,  and  the  policeman  took  him  in  charge 
for  the  assault,  having  witnessed  it.  Dr. 
Blach,  who  was  then  the  editor  of  the 
Morning  Ohronide,  came  down,  and  I  was 
given  in  charge  to  the  policeman  on  a 
charge  of  arson,  taken  to  Bow  Street,  and 
locked  np.  The  porter  was  given  in 
charge  for  the  asaault,  and  he  was  bailed. 


The  case  came  before  Mr.  Hail,  at  Bow 
Street  next  day,  and  I  was  dismissed,  the 
magistrate  saying  there  was  no  ground  at 
all  for  giving  me  in  charge,  and  the  porter 
w  as  fined  dl.  for  the  assault  on  my  brother. 
That  was  the  charge  of  felony.  I  com- 
menced an  action  against  the  proprietor ; 
bnt  the  policeman  who  took  the  charge 
had  left  the  force  in  the  meantime,  and  I 
could  not  complete  the  evidence,  and 
abandoned  it;  and  not  proceeding  with 
the  action  I  was  let  into  the  costs,  and  had 
to  pay  4Sl. 

But  there  was  a  case  with  the  Sun  Fire 
Office,  where  there  was  really  some  burn- 
ing, was  there  not  P — Yes,  a  house  which  I 
held  in  conjunction  with  my  brother  was 
burnt  down.  I  claimed  4101.  from  the 
Sun  Fire  Office.  I  got  none  of  it.  I  was 
insured  for  500^  The  defendant  recovered 
a  verdict  upon  some  points.  There  were 
six  pleas  on  the  record.  They  got  a  ver- 
dict upon  three,  and  we  upon  the  other 
three ;  bub  I  know  that  our  three  pre- 
cluded us  from  getting  any  money.  I  do 
not  know  whether  one  of  the  pleas  was 
that  I  had  set  fire  to  my  own  house;  I 
never  looked  at  the  pleas,  but  it  is  not 
very  likely,  or  they  would  not  have  offered 
to  settle  it  before  we  went  to  trial.  They 
offered  to  settle  it,  and  to  arbitrate.  I 
was  at  the  trial.  I  did  not  hear  that  I 
was  charged  with  setting  fire  to  my  house. 
There  were  a  great  many  things  said  by 
counsel,  but  I  never  pay  any  attention  to 
those  things.  I  am  paid  for  tbe  reports  I 
take  at  per  line.  I  report  for  all  the  papers 
— not  for  any  particular  one.  I  send  copy  on 
the  chance  of  their  inserting  it,  and  if  l5iey 
insert  it  they  pay  me  per  line.  I  was 
never  in  the  employ  of  the  Blackwall 
Railway  Company,  nor  was  my  brother. 
I  was  never  charged  with  robbing  them  or 
anybody.  I  have  attended  nearly  all  the 
Chartist  meetings,  from  the  commencement 
on  Kennington  Common  {WiUiams,  by- 
the-by,  was  there),  up  to  the  present  time. 
I  assisted  in  reporting  the  proceedings  at 
Kennington  Common .  Potter  waa  with  me 
at  this  meeting,  on  the  29th  May.  He 
reported  the  meeting  for  the  Morning 
Chronicle  and  Daily  Neivs,  He  reports  for 
all  the  papers  the  same  as  myself.  Mine 
is  a  sort  of  general  discursive  engagement ; 
it  is  a  toss  up  whether  we  get  our  reports 
in  or  not,  the  same  as  it  is  with  barristers, 
whether  a  solicitor  gives  them  a  brief  or 
not.  If  we  do  not  &  our  work  well,  we 
do  not  ^et  work  again. 

And  if  yon  do  not  send  in  a  report  with 
something  in  it,  yon  are  not  likely  to  have 
it  in  sorted  or  to  be  paid  P — I  see  your  drift. 
If  there  is  nothing  in  it,  the  editor  does 
not  pat  it  in ;  bat  he  does  not  find  faalt 
with  ns  because  there  is  nothing  in  it. 
If  there  is  nothing  in  oar  report  worthy  of 


737] 


The  Qaeen  against  FusaeU,  1848. 


[738 


public  attention,  the  chances  are  that  the 
editor  wonld  not  put  it  in.  If  it  was  some- 
thing very  attractive,  or  novel,  or  extra- 
ordinary, most  likely  I  should  get  it  in. 

Be-examined  by  Bodkin. 
What  are  the  chances  of  ypnr  getting 
emt>loyed  again  if  yon  send  to  a  paper 
that  which  is  nob  true  P — Why,  you  may 
keep  sending  copy  year  after  year,  and 
never  have  a  line  in.  They  do  not  say, 
"  You  have  sent  us  a  thing  that  is  not 
true,"  but  it  would  deprive  us  entirely 
of  our  living ;  tliey  would  cut  us  off. 
Whatever  we  get  depends  upon  our  send- 
ing the  truth. 

Henry  Jam^es  Po<^— Examined  by 
Adol^lms. 

I  live  at  4,  Great  Charlotte  Street, 
Blackfnars  Boad,  and  am  a  reporter.  I 
report  for  all  tLe  daily  papers.  I  repoi-t 
in  shorthand.  I  attended  tne  meeting  at 
Clerkenwell  on  the  29th  May.  I  got  there 
about  seven  o'clock.  The  meeting  did  not 
commence  till  ten  minutes  after.  There 
was  a  van  in  the  centre,  which  served 
the  purpose  of  a  platform.  I  was  on  it. 
Inhere  were  about  3,000  people  assembled 
ronnd  the  van  when  the  proceedings  com- 
menced. There  might  nave  been  about 
thirty  on  the  van,  it  was  full.  WiUiams, 
irCarth/y,  and  FtteseU  were  there.  I  took 
a  note  in  shorthand  of  part  of  the  proceed- 
ings. £  did  not  take  the  whole.  I  took  as 
much  as  served  my  purpose.  Williams 
addressed  the  meeung  nnst.  These  are  my 
original  notes,  which  I  took  in  the  van.  I 
did  not  take  all  that  WUliamB  said.  I  took 
the  salient  points  for  newspaper  report- 
ing.   He  said, 

"  Friends,  the  b  y  aristocracy  has  done  its 
work  uA  last ;  although  we  have  got  a  Govern- 
ment spy  amonff  as,  we  do  not  care ;  that  man 
(I  belkve  allndmg  to  a  policeman  in  the  crowd, 
my  impression  is  that  he  pointed  to  some1)ody 
in  the  crowd,  bat  I  do  not  exactly  recollect) 
has  transported  his  own  sods;  but  keep  the 
peace,  my  friends ;  but  if  any  man  disturbs  you, 
I  hope  you  have  sufficient  energy  to  defend 
yoarselves.  Now,  keep  the  peace,  and  I  will 
take  yon  to  a  place  where  yoa  will  meet  five 
times  the  number  of  men  that  are  collected 
here.  I  will  take  you  to  a  certain  place,  and 
we  will  hold  a  meeting  there;  i^hen  1  give  yon 
the  signal,  I  want  yon  to  fall  into  marching 
order,  four  abreast,  and  to  follow  me  where  1 
will  lead  you.  I  will  then  take  you  to  a  place 
where  you  will  meet  ten  times  as  many  persons 
ms  are  here,  and  then  yon  will  be  advised  what 
to  do;  until  then  I  aik  yen  to  be  obedient  to 
orders." 

That  is  all  I  have  on  my  notes;  but 
I  i-eoollect  that  he  advised  them  to  be 
orderly  and  steady,  and  not  to  be  riotous, 
but  to  conduct  themselves  peaceably,  to 
follow  him,  and  place  implicit  reliance 
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on  his  directions.  I  do  not  recollect  that 
he  said  anything  about  Miiehel,  He  did 
not  say  much  more  than  I  have  got  down. 
The  speeches  were  all  very  short;  and 
WiUi(im8  requested  them  to  be  brief. 
M*CcMrihy  spoke  next;  I  beg  your  par- 
don, I  have  taken  a  large  M  whicn  I 
put  down  for  Miiohd,  as  the  beginning 
of  M'C<vrihy*8  speech.  Williams  went  on 
to  say : 

"  I  do  not  fear  panishment  more  than  Mit- 
chcl ;  he  does  not  care  for  his  panishment ;  ho 
feels  proud  of  his  punishment,  although  he  is 
manacled,  and  although  the  Whig  Government 
have  determined  to  murder  that  honest  patriot. 
The  Gagging  Bill  was  brought  in  for  no  other 
purpose  than  to  murder  him;  honest  John 
Mitchel  has  been  murdered  by  these  base, 
bloody,  and  brutal  Whigs,  through  the  instm- 
meotality  of  packed  juries  and  partisan  jodges.*' 

Then  came  the  direction  of  Williams,  which 
I  before  alluded  to,  and  snbsequentlv 
M'Carihy*s  speech.  He  agreed  with  Wil- 
Uwrns  in  his  condemnation  of  the  Whigs : 

**  Wonld  the  people  of  Ireland  allow  John 
Mitchel  to  be  sent  away  from  his  native  shores  P 
If  they  allowed  John  Mitchel  to  be  taken  away 
from  his  native  land,  many  other  brave  meo 
would  fall  victims  to  the  diabolical  Gagging 
Bill.  It  is  now  the  time  for  all  who  valae 
liberty  to  strike  the  blow,  and  Ireland  will  rise 
in  arms;  if  that  country  has  been  quiet,  it  is 
ouly  that  it  might  recruit  its  strength  to  make  a 
bold  effort  to  release  herself  at  the  proper  time." 

That  is  all  I  have  of  McCarthy's  speech. 
jPW«eZZ  followed ;  he  said, 

**  The  Government  has  succeeded  in  obtain- 
ing the  conviction  of  honest  John  Mitohel,  by 
means  of  sobHervient  judges  and  packed  juries. 
John  Mitchel  had  asked  whether  the  Queen 
had  not  forgotten  her  duty  to  her  country ;  and 
I  advocate  the  same  sentiments  that  John 
Mitchel  has  uttered.  Government,  it  has  been 
said,  has  acted  upon  expediency  ;  but  that  is  a 
ridiculous  and  false  plea  for  so  great  a  crime. 
I  have  been  told  that  I  must  not  use  such  lan- 
guage, because  I  shall  bring  the  Government 
into  c<mtempt;  but  that  is  ridiculous,  for  the 
GK>vemment  is  so  contemptible  at  present,  that 
it  would  be  impossible  to  bring  it  into  greater 
contempt.  I  should  like  to  tell  the  meeting  that 
there  is  one  safe  way  of  getting  rid  of  rulers — 
those  rulers  who  forget  their  duty  to  their  coun- 
try ;  and  that  is  by  private  assassination.  If 
my  sous  were  not  capable  of  assassinating  any 
person  who  sent  me  out  of  the  country,  I  should 
be  ashamed  of  them;  these  are  the  lueaos  of 
chastising  the  most  evil  nations  on  the  earth. 
The  fear  of  private  anaassination  made  the  Em- 
peror of  Austria  run ;  and  it  is  the  fear  of  that 
might  make  rulers  in  this  country  run  also.  If 
John  ^fitchcl  was  sent  to  Spike  Island,  then  it 
is  quite  evident  that  you  may  use  spikes  for  the 
Government.  I  have  five  sons,  and  I  wonld 
disown  them  if  they  were  not  ready  to  assassi- 
nate men  who  sent  me  out  of  the  countiv  for 
such  a  crime  as  that  of  which  John  Mitchel 
was  said  to  be  guilty.^' 
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That  is  all  I  have.     I  havo  another  note 
here  of  Williams's.     He  then  said,  '*  Now,  \ 
my    friends,    fall  into  marching   order." 
They   obeyed   his  directions,  and  fell  in 
fonr  abreast,   and   marched   through  the 
streets.     Williams  yrtis  in  the  front  rank, 
and  McCarthy  and  Fussell,  I  think,  but  I  , 
am   not   qnite  clear  about  these  two.     I  ^ 
went  down  Red  Lion  Street,  1  think  it  is,  ' 
and    met   them    fi«j;ain   at    the   corner   of 
Wilderness  Row,   and   then   at   Finsbury  ' 
Square.      They  then  marched  round  the 
square  two  or  three  times.    1  should,  think 
there   were  7,000   or  8,000  people    then,  j 
I  then  followed  them  up  Holbom,  down  , 
what   used   to    bo    Monmouth    Street,    a  \ 
street  that  leads  into  the  neighbourhood 
of  St.  Anne's  Church,  and  down  a  street 
into     Leicester      Square,      up      Prince's 
Street,     Compton      Street,     and      Dean 
Street,     where     the     Chartist     Hall     is 
situate.     They  there  shouted,  as  they  had 
done  on  the   road   previously,  and    were 
received  by  a  party,  who  appeared  to  ad- 
dress them  from  the  window  of  the  Hall,  1 
hut  on   account  of  the  noise  I  could  not 
distinctly  ascertain  whether  he   was   ad- 
dressing them,  or  whether  it  was  a  mere 
dumb  show.     I  then  left  them. 

Cross-examined  by  Serjeant  Allen. 

Where  do  you  say  you  live  P — 4,  Great 
Charlotte  Street,  Blackfriars  Road.     That 
is  the  same  house  as  the  last  witness  lives 
in.     We  do  not  live  together,  but  we  have 
both  been  there  six  or  seven  months.     My 
engagement  is  pretty  much  the  same  as 
his.     I  have  not  heard  him  examined.     I 
send  my  report  to  any  of  the  papers.     I 
was  not  engaged  by  any  paper  to  attend 
this  meeting  ;  1  went  voluntarily.     I  am 
not  aware  that  there  were  any  but  myself 
and  Fowler ;  but  among  so  large  a  crowd 
there  might  have  been  without  my  seeing  1 
them.     I  could  have  done  it  alone,  but  we  ' 
heard  of  the  announcement  at  the  sume  i 
time,  and  as  it  was  likely  to  be  a  matter 
of  profit,  one   could  not  justly  take   the  j 
whole  of  it,  so  we  agreed  to  divide  it,  and 
take  the  meeting  between  us ;   we  were, 
in  fact,  partners,  and  shared  the  proceeds.  , 
We  go  shares  in  many  things  ;  it  is  con- 
venient. 

I  retired  with   Fowler  from  the  meet- 
ing.    We  did  not  compare  our  notes.     He 
did    not    read    to    me  what  he    should  i 
send  to  the   Times.      I    wrote    out    one  t 
portion      of     the      meeting    while      he 
wrote     the     other,     so     that     wo     had 
no  occasion  to  compare  notes.     I  do  not 
recollect   which    portion  of  the  meeting 
Fowler  wrote.     Sometimes  one  writes  the 
beginning,   and   the   other   the   speeches,  i 
I  recollect  writing  some  of  the  description  | 
of  the  procession,  but  whether  I  wrote  it  I 
all  1  do  not  know.     The  pTocession  was  | 


quite  enough.  I  have  an  impression  that 
I  wrote  FusselVs  speech,  but  I  am  not 
positively  certain.  There  was  a  great 
noise  at  intervals.  While  Fussell  was 
speaking  I  was  in  the  van,  immediately 
behind  him.  He  spoke  for  about  ten 
minutes,  as  near  as  I  can  recollect ;  they 
all  took  about  the  same  time.  There  was 
a  noise,  unless  there  was  anything 
sprightly  said.  There  was  nothing  very 
sprightly  said,  to  my  mind,  but  that  is  a 
matter  of  taste ;  when  I  say  I  only  took 
the  salient  points,  I  mean  the  points  that 
I  thought  most  likely  to  be  of  use  in  a 
newspaper  report. 

May  I  take  the  liberty  of  supposing  that 
that  means,  likely  to  induce  the  editor  to 
insert  it  P — Well,  you  may  suppose  that. 
Of  course,  if  it  was  all  nonsense  they  would 
not  put  it  in.  I  think  the  newspaper  did 
put  all  in  that  I  sent.  Fowler  and  I  did 
not  compare  our  copy  before  we  sent  it. 
We  could  not  compare  it,  because  they 
were  different  parts.  I  wrote  a  portion 
and  he  wiote  a  portion,  there  could  be  no 
comparison  ;  one  was  grafted  on  the  other. 

Horace  Hardy — Examined  by  Clerh. 

(Police -sergeant,  G 16).  I  was  present  at 
the  meeting.  I  did  not  report  any  of  it. 
The  meeting  was  cheering  very  much. 
Williams  came  to  the  front  of  the  van,  and 
put  his  hand  against  FusselVs  leg  while  he 
was  speaking.  I  do  not  think  FuaseSL 
intended  to  havo  left  off  so  soon,  and 
WilliaTns  said,  **Now,  friouds,  fall  in  four 
deep,"  and  the  mob  formed  into  the  pro- 
cession four  deep,  as  he  desired,  and 
marched  ofl'  the  Green.  I  did  not  see  who 
walked  in  front  of  the  procession  until  I 
got  to  Compton  Street,  Clerkenwell,  a 
short  distance  from  the  place,  and  I  then 
saw  that  Williams  was  in  front  of  the  pro- 
cessiun.  I  saw  Williams  leave  the  front 
of  the  procession  in  Compton  Street,  and 
come  down  the  sides.  He  spoke  to  the  people 
who  were  walking  on  the  pavement,  and 
said, 

"Now,  friend?,  if  you  are  friends  to  the 
cause,  you  will  fall  into  the  procession,  and  not 
walk  on  the  pavemeut." 

I  do  not  know  whether  any  one  fell  into 
the  procession  then.  The  procession  was 
marching  along  at  the  time.  They  pro- 
ceeded along  Goswell  Street,  Old  Street, 
and  City  Road  down  to  Finsbury  Square. 
They  cheered  several  times  as  they  went 
along.  They  marched  round  Finsbury 
Square  two  or  three  times,  waiting,  I  be- 
lieve, for  another  party  to  come  up.  I  did 
not  see  whether  any  other  party  joined  them. 
I  know  a  person  of  the  name  of  Vei^non.  1 
did  not  see  him  at  the  meeting  before  it 
started.  The  first  I  saw  of  him  was  at  Fins- 
bury Square ;  he  was  then  marching  with 
th^  procession.     I  cannot  oall  to  muid  in 
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what  part  of  the  procession  he  was.  After  I 
leaving  Finsbary  Square,  ihey  proceeded  ' 
along  Chiswell  Street,  Beech  Street,  Bar- 
bican, Long  Lane,  throagh  Smithfield,  up  { 
Hoi  born,  and  turned  down,  I  think,  Great  | 
St.  Andrew's  Street,  and  got  into  Leices-  ' 
ter  Square ;  they  then  went  along  the  end  ' 
of  Piccadilly,  up  Princes's  Street,  Oompton 
Street,  and  up  Dean  Street,  to  No.   83, 
where  there  are  rooms  occupied  by  the  i 
Irish  Confederates,    A  great  number  of ! 
persons  came  to  the  windows  and  the  door.  | 
The  mob  did  not  positively  halt,  but  they  ! 
moved  much  slower,  and  there  was  a  great 
deal  of  cheering  from  the  mob  and  from 
the  house,  and  several  persons  from  the 
house  came  out  and  joined  the  procession. 
After  leaving  Dean  Street  they  went  into 
Oxford  Street  and  down  Regent  Street, 
through  the     Quadrant,  through    Whit- 
comb  Street  and  Pall  Mall  East,  through 
'iVafalgar  Square  into  the  Strand.     In  the 
Strand  I  heard  some  persons  in  the  pro- 
cession singing  to  the  tune  of  the  **  Mar- 
seillaise H^mn,"  and  also  to  the  tune  of 
"Rule  Britannia."    I  do  not  know  the 
words,  but  I  had  heard  them   sing  the 
same  at  some  of  their  previous  meetings, 
to  some  words  about  the  Charter.    The 
words    they    sang    to   the   '*  Marseillaise 
Hymn  "  appeared  to  be  an  English  version 
of  that  which  I  have   read.    From   the 
Strand  they  went  to  Fleet  Street.     They 
halted  at  the  Dispatch  newspaper-office, 
and  hooted  and  groaned  a  very  great  deal, 
and  some  persons  who  stood  near  me  said, 
*'  Let  us  smash  the  place  in."     That  was 
not  genera],  but  the  hooting  and  groaning 
was  general.    They  then  passed  toward 
Fairingdon  Street.    They  there  hesitated, 
and  many  of  them  said,  '*  Let  us  go  to  the 
Times  office."    They  did  not  go,  but  pro- 
ceeded   up    Farringdon   Street,    imd    up 
Skinner  Street  and  Griltspnr  Street,  into 
Smithfield.      Williams    was  then  at  the 
head  of  the  procession.    He  said  to  the 
leading  section  of  the  procession, 

"  We  will  halt  here  in  Smithfield,  and  I  will 
get  up  a  lamp-post  and  address  them.** 

Ho  or  some  one  got  up  a  lamp-post.  I  do 
not  know  who  it  was.  I  moved  away  out  of 
the  crowd.  The  City  police  then  inter- 
fered, and  they  moved  along  Long  Lane, 
and  to  Bedcross  Street.  They  halted  at  a 
cotfee-shop  there.  Williams^  who  was  at 
the  head  of  the  procession,  eaid, 

**  Now  do  not  any  of  you  come  inside,  don't 
come  inside  the  walls  of  the  house/' 

Serjeant  Allen  objected  to  this  evidence 
being  given  of  the  acts  of  the  procession, 
Fussell  not  being  proved  to  be  present. 

Wilde,  C.J. :  FusseU  is  not  shown  to 
have  left  the  mob.  The  evidence  is  that 
he  concurred  that  they  should  go  some- 


where, and  do  as  they  were  bid  by 
WiUiams,  Then,  unless  he  separates  him- 
self from  them,  how  can  you  stop  the 
inquiry  P 

witness :  Williams  said  he  would  address 
them  from  the  window  of  the  cofiee-shop. 
He  did  so.  I  did  not  see  whether  FusseU 
was  there  at  that  time.  I  have  got  a  copy 
of  my  notes.     Williams  said, 

'*  We  have  had  a  meeting  now  in  spite  of 
finaUty  Jack  ;  he  would  not  let  us  have  a  meet- 
ing CO  the  luth  April ;  we  have  had  one  now 
without  bis  leave." 

He  said  they  would  continue  to  meet 
night  after  night  until  such  time  as  they 
hfS  news  firom  Ireland,  which  the  dam- 
nable press  would  not  give  them. 
"  I  mean," 
he  said, 

"  when  oar  Irish  brethren  will  want  as  to  assist 
them  in  obtaining  their  liberties." 

Vernon  afterwards  addressed  them  fVom 
the    window,   and  McCarthy    after   him. 
McCarthy  said, 
"  Not  to-night,  but  to-morrow  night " — 

that  was  in  answer  to  some  people  in  the 
crowd,  who  said, 

"  Come  down  to-night,  come  down  among  us 
to-night,  and  lead  us,  and  we  will  do  it  to- 
night ! " 

I  cannot  say  what  that  referred  to ;  it 
was  while  Vernon  was  speaking.  McCarthy 
said, 

'*  No,  not  to-night,  bat  to-morrow  Bight,  and 
bring  your  guns  and  pistols  with  you.*' 

The  City  police  then  interfered,  and  dis- 
persed the  assembly.  I  was  in  plain 
clothes. 

Cross-examined  by  Serjeant  Allen. 
I  did  not  see  FusseU  after  the  pro- 
cession started.  I  heard  WUliajms  enjoin 
them  to  keep  the  peace  and  be  orderly, 
perhaps  more  than  once,  I  will  not  be 
quite  sure.  He  said  after  it  started, 
Uiat  if  they  were  friends  to  the  cause  they 
would  fall  in,  and  not  walk  on  the  pave- 
ment. There  were  a  great  many  private 
persons,  not  belonging  to  the  procession, 
on  the  pavement.  Walking  on  the  pave- 
ment would  have  obstructed  the  way. 
That  might  possibly  have  been  his  reason 
for  saying  that.  I  thoiight  at  the  time  it 
was  for  the  purpose  of  increasing  the  pro- 
cession. It  might  have  been  either  way. 
I  waited  till  the  meeting  dispersed.  That 
was  about  half-past  eleven  o'clock.  They 
dispersed  in  disorder.  The  police  removed 
them  violently  rather — I  mean  the  mob  dis- 
persed yiolently.  They  ran  away.  I  should 
say  there  were  at  least  3,000  persons 
present  before  the  coffee-shop  at  that  time. 
That  was  the  greatest  numoer  there  had 
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been  in  the  prooeesion.  Tliere  was  at  no 
time  as  many  as  15,000  or  16,0(H) ;  if  I 
was  to  include  the  persons  on  the  pave- 
ment, there  might  have  been,  but  not  in 
the  actual  procession.  It  was  impossible 
to  estimat-e  the  numbers  on  the  pave- 
ment. As  far  as  they  went  all  along 
the  sLrcets  were  generally  crowded  with 
persons  looking  on.  Persons  kept  coming 
up  the  by- streets  into  the  thoroughfare 
where  the  procession  passed  along.  They 
were  people  there  who  merely  came  out  of 
curiosity,  attracted  by  the  procession,  but 
not  in  it. 

They  were  not  running  away  in  terror 
and  alarm,  but  coming  up  to  observe  it? 
Yes,  there  were  not  15,000  or  10,000  per- 
sons  in  the  procession.  I  counted  them 
once,  and  estimated  the  number  in  the 
procession  at  about  3,000 — that  was  in 
Oxford  Street,  while  they  were  coming  out 
of  Dean  Street.  What  Williains  said  at 
the  coffee  shop  was  a  few  minutes  before 
they  dispersea.  They  did  not  disperse  of 
themselves,  they  were  dispersed  by  the 
police.  I  was  in  the  crowd  in  plain  clothes. 
I  do  not  know  how  many  i)olicemen  there 
were.  The  police  ordered  them  to  remove, 
and  they  began  to  run,  and  I  ran  with  the 
rest ;  in  fact,  I  was  obliged  to  run — we  all 
went  togelhe:-.  I  suppose  that  was  upon 
the  order  to  disperse,  1  do  not  know.  The 
police  were  dispersing  them.  I  could  see 
the  police  standing  across  the  road,  and 
charging  the  people  forward,  and  then  the 
niob  ran,  and  I  ran  too  in  the  midst  of 
them.  I  heard  several  of  them  say, 
'*  Don't  run  like  this ;  let  us  stay  ;  "  but  I 
did  not  see  anybody  stay.  1  did  not  hear 
the  order  to  disperse. 

liichard  Gooke^  foreman  to  Mr.  Nott, 
gunmaker  in  Regent  Circus,  stated  that 
he  was  not  present  when  the  procession 
passed. 

James  Collins  (City-policeman,  150) — 
Examined  by  Welshy. 

My  division  of  police  was  called  out  on 
the  night  29th  May.  We  went  to  Redcross 
Street,  where  CarhorigM^s  coffee-shop  is. 
Thei-e  were,  I  should  say,  between  ?1,000 
and  4,000  persors  there— 3,000  at  least. 
The  great  majority  of  them  consisted  of 
Irish,  and  boys,  and  women.  Some  per- 
sons were  addressing  them  from  the  win- 
dow. There  was  very  loud  cheering  in 
the  crowd.  I  >\  as  not  near  enough  to  hear 
what  was  said.  We  had  orders  to  disperse 
the  mob.  We  first  tried  to  do  so  quietly 
without  drawing  our  truncheons.  We  were 
not  able  to  disperse  them.  They  would 
not  take  any  notice  of  what  we  said.  We 
then  proceeded  to  disperse  them  with  our 
ti-uncheons  drawn,  and  drove  them  into 
the  lanes  and  sraftU  streets  in  the  neigh- 
bourhoo*!.     The  great  majority  of  them 


collected  again  in  Golden  Lane.  That  was 
between  ton  and  twelve  o'clock.  We 
followed,  and  endeavoured  to  disperse 
them,  and  I  received  a  brickbat  in  my  face. 
I  did  not.  myself  see  any  other  missiles 
thrown,  but  four  of  us,  I  think,  were 
wounded.  A  body  of  the  Metropolitan 
police  came  to  our  assistance.  I  was  called 
away  between  twelve  and  one  o'clock.  1 
left  a  body  of  police  thei*e  then.  The  mob 
was  then  very  nearly  dispersed,  but  they 
were  hanging  about.  Hot  water  was 
,  thrown  at  my  brother  officers  from  the 
windows  and  from  the  courts  in  Golden 
'  Lane.  I  did  not  see  the  hot  water,  but  my 
'  brother  officers  felt  it  on  their  faces. 

!  Cross-examined  by  Serjeant  Allen. 

1  am  not  acquainted  with  their  names. 


Tyler  was  one  who  was  wounded. 
not  here  that  I  know  of. 


He  is 


James  jTerrJ/— Examined  by  the  Attorney' 
1  Oeneral, 

I  I  am  a  glass  dealer,  at  St.  John  Street, 
I  Clerkenwell.  I  remember  the  meeting  on 
'  the  29th  May(a).  Thoy  began  to  assemble 
'  about  half- past  six  or  seven  o'clock.  My 
'  shop  is  about  four  doors  from  Aylcs- 
;  btiry  Street,  which  goes  to  the  Green.  I 
could  see  the  persons  as  they  passed  and 

j      {a^  The    folIowiD^     notice    was    issued    on 
1  May  iJQ,  1 848  :  — 

Caution. 

Whereas  Meetings  have  recently  been  held  of 
large  numbers  of  persons  in  difi'erent  places  in 
and  Dear  the  Metropolis,  and  whereas  on  Mon- 
day night  la.Ht  (the  29th  instant),  persons  who 
had  been  present  at  several  of  such  meetings, 
afterwards  assembled  together  in  large  numbers 
and  walked  in  proceBsion  through  some  of 
the  principal  streets  of  the  Metropolis,  under 
circumstances  calculated  to  excite  terror  and 
alarm,  and  whereas  information  has  been  re- 
ceived th»»t  such  persons  have  declared  their 
intention  of  again  assembling  and  proceeding 
in  the  same  manner  through  the  streets  of  the 
Metropolis ;  and  whereas  the  peaceable  sabjecti* 
of  Her  Majesty  are  thereby  alarmed  and  the 
public  peace  is  thereby  endangered :  Notice  is 
hereby  given  that  such  assemblages  and  pro- 
cessions are  illegal,  and  will  not  be  allowed,  and 
all  well-disposed  persons  are  hereby  cautioned 
to  abstain  from  attending,  being  present  at, 
joining,  or  taking  any  part  in  such  assemblages 
or  processionf.  And  notice  is  further  given 
that  all  necessary  measures  will  be  adopted  to 
prevent  such  processions  taking  place,  and 
effectually  to  protect  the  public  peace,  and  to 
suppress  any  attempt  at  the  disturbance  thereof. 

C.  How  AN,  1     CoramiHsioners  of  the 
B.  Maynk,  J  Police  of  the  Metropolis. 
Tofsday,  May  30,  1848, 
Metropolitan  Police  Office, 
Whitehall  Place. 
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repftBsed  to  the  meeting.  I  was  not 
aliurmed  at  this  meeting  ;  my  family  were, 
merely  from  the  excitement  of  a  large 
body  passing  similar  to  what  might  be 
expected  from  the  passing  of  u  procession 
of  any  other  kind.  I  shut  my  shop  up, 
and  many  of  my  neighbours  also.  My 
wife  and  daughters  were  a  little  excited 
by  the  number  of  people.  There  were  600 
or  700.  I  saw  the  procession  turn  out  of 
Aylesbury  Street.  There  might  then  have 
been  600.  I  was  not  present  at  the 
meeting  myself. 

Josh/ua  BUznard — Examined  by  WeJsby. 

I  am  a  hatter,  of  1,  Aylesbury  Street, 
Clerkenwell.  On  the  evening  in  question 
I  shut  up  my  shop  at  five  o'clock.  I  was 
alarmed  in  this  way:  I  supposed  mj 
windows  would  be  broken,  or  property 
destroyed.  I  did  not  suppose  persoufJ 
injury.  There  was  a  noise.  We  nad  the 
police  every  night,  and  were  obliged  to 
shut  up  every  evening  while  it  Tasted. 
We  had  the  horse  troops  one  night,  and 
of  course  we  were  alarmed. 

Cross-examined  by  Serjeant  AUen. 

You  had  no  personal  apprehension? — 
No,  the  people  vrere  of  the  worst  class 
you  can  see  in  London.  I  mean  persons 
of  bad  character.  I  do  not  say  there 
were  all  the  worst,  but  the  assemblages 
had  done  us  a  deal  of  mischief.  They 
wore  sober  as  far  as  my  knowledge  went, 
but  we  had  the  processions  every  day  in 
the  week. 

Wilde,  O.J. :  Will  you  state  what  the 
general  conduct  of  the  people  there  was  P 
— There  was  an  assemblage;  one  wad 
stood  up  to  speak — he  had  2,000  or  3,000  to 
talk  to.  There  were  about  100  round  him 
who  could  hear.  I  did  not  know  any  of  the 
speakers  so  as  to  be  able  to  name  them. 
They  were  the  worst  description  we  ever 
had.  I  have  no  particular  recollection  of 
what  occurred  on  the  29th.  I  cannot  dis- 
tinguish that  night  from  any  other.  The 
procession  caused  the  shops  to  shut  at  four 
or  five  o'clock.  Ten  is  the  usual  hour. 
The  meeting  began  at  seven  or  eight,  but 
there  had  been  an  assemblage  before  that 
night.  The  shutting  up  was  general,  and 
many  of  our  customers  have  had  the 
opinion  that  Clerkenwell  is  a  very  bad 
neighbourhood.  It  was  fear  and  alarm 
that  caused  me  to  dose  so  soon. 

The  case  for  the  Crown  having  closed, 
Serjeant  AUen  and  Huddleston  objected 
that  there  were  certain  variances  (stated  in 
the  ruling  of  Wilde,  C.J.,  below)  between 
the  defendant's  speech  as  laid  in  the  indict- 
ment and  proved  in  evidence,  and  were 
about  to  cite  authorities. 


Paiuub,  B.  :  It  is  no  use  citing  cases. 
It  is  admitted  you  must  prove  some 
words,  as  you  do  in  an  action  of  slander 
prove  some  of  the  preoise  words,  and  show 
that  these  words  must  be  actionable. 
There  may  be  parts  struck  out  without 
afiecting  the  remainder.  Their  lordships 
having  consulted, 

Wilde,  O.J.  .*  The  rule  that  has  been 
suggested  is  no  doubt  correct.  If  sedi- 
tion be  charged  as  having  been  uttered 
by  a  statement  of  a  greater  quantity  of 
matter  than  is  provea,  but  so  much  is 
proved  as  will  constitute  the  crime,  then 
it  is  quite  immaterial  to  prove  so  much 
of  it  as  you  may  abbtract,  and  yet  have  a 
perfectly  good  indictment  containing  a 
distinct  legal  crime. 

Now  the  indictment  charges  the  defen- 
dant to  have  said, 

"  If  the  Queen  neglects  to  recognise  the  people, 
then  the  people  must  neglect  to  recognise  the 
Queen." 

There  is  scarcely  any  word  in  that  sen- 
tence which  you  could  omit  and  yet  leave 
the  substance  of  the  words  upon  the  face 
of  the  indictment.  The  evidence  does 
not  prove  the  word  ** neglects"  to  have 
been  used,  but  the  word  **  forgets "  in 
that  part  of  the  sentence  and  also  in  the 
following  part.  I  apprehend  that  if  I 
take  out  the  word  ** neglects"  and  that 
I  can  put  in  no  other  word,  I  have  not 
enough  left  to  give  the  fair  effect  of  that 
which  the  defendant  is  charged  to  have 
said,  so  as  to  make  it  amount  to  a  cnme. 
I  theiefore  conceive  that  so  much  of  the 
indictment  must  be  oonsidered  as  not 
proved,  and  be  struck  out. 

Now  with  respect  to  the  next  ob- 
jection, the  passage  in  the  indictment  is : 

"If  John  Mitchel  is  8«int  out  of  his  country, 
every  Irishman  must  n'se  and  revenge  the  insult." 

If  you  stop  there,  there  is  enough.  If 
that  is  proved,  then  the  question  will 
ai'ise,  whether  the  failure  to  prove  what 
follows : 

"  or  you  will  no  longer  be  worthy  of  the  name  "  — 

whether  you  may  not  abstract  that 
from  the  indictment  and  still  leave  the 
whole  substance  of  the  matter  which  the 
defendant  is  charged  with  upon  the  in- 
dictment sufficiently  sustained  by  the 
evidence.  Supposing  the  defendant  had 
never  been  charged  with  rising  either  of 
the  words  in  that  part  of  the  alternative 
which  is  the  subject  of  objection  ;  sup- 
posing he  had  been  solely  charged  with 
using  the  expression, 

''  If  John  Mitchel  is  sent  out  of  his  country, 
every  Irishman  must  rise  and  revenge  the  in- 
sult.'' 


747] 


Tlie  Qaeeti  OAjainut  Fussell,  1848. 


[748 


would  or  would  not  that  havo  been  open 
to  the  charge  of  sedition?  I  apprehend 
that  it  would  be  sufficient  to  make  the 
matter  good  upon  the  indictment,  and  that 
it  would  be  just  as  good  without  the  words 
which  follow  as  with  those  words. 

Now  with  regard  to  the  last  objection, 
that  the  indictment  charges  the  defendant 
with  having  said 

**  there  is  one  safe  way  of  fretting  rid  of  rulers 
who  forget  their  duty  to  their  country," 

and  the  evidence  is  that  he  said 

**  there  was  one  safe  way  of  getting  rid  of  bad 
rulers." 

It  does  not  appear  that  the  omission  in 
the  indictment  of  that  which  the  prisoner 
has  been  proved  to  have  s-aid  at  all  varies 
the  sense  of  that  which  he  is  proved  to 
have  said.  He  is  proved  to  have  said  all 
that  he  is  charged  with,  and  something 
more.  If  that  something  either  qualified 
or  altered  that  which  remained,  it  would 
be  a  substantive  variance. 


Speech   pok  the  Dbpence. 

Serjeant  Allen  in  his  speech  for  the  de- 
fence, referred  to  the  charge  of  riot. 

Wilde,  O.J. :  You  may  relieve  yourself 
with  regard  to  the  charge  of  riot ;  we  are 
all  of  opinion  that  there  is  no  evidence  to 
go  to  the  Jury  with  respect  to  riot. 

Allen :  If  that  falls  to  the  ground,  so  must 
necessarily  fall  to  the  ground  that  other 
charge  of  an  unlawful  assembly,  because  I 
apprehend  as  far  as  I  can  understand,  the 
distinction  which  the  writers  from  time  to 
time  have  endeavoured  to  draw  bet^i^ecn 
these  charges,  riot,  rout  and  unlawful  as- 
sembly, where  persons  meet  together 
tumultuously  and  riotously  for  the  pur- 
pose of  carrying  out  some  object  of  their 
own,  whether  legal  or  otherwise,  by 
violence  and  tumult,  and  proceed  and 
actually  do  commit  and  carry  out  the  pur- 
pose for  which  they  so  tumultuously  as- 
sembled, that  would  constitute  a  riot ;  but 
if  persons  assembling  with  the  same  view 
take  only  ono  step  that  falls  short  of  a 
completion  of  the  act  which  they  as- 
sembled thus  riotously  to  commit,  then  I 
apprehend,  that  according  to  the  legal 
definitions  to  which  I  have  had  access,  it 
would  not  constitute  a  riot,  but  a  rout.  But 
if  persons  assemble  with  riotous  intentions 
with  the  purpose  by  violence  and  against 
the  law  to  carry  out  some  specific  object, 
but  take  no  steps  whatever  in  the  per- 
formance of  that  object,  then  I  believe 
that  that  would  constitute  an  illegal  as- 
sembly ;  but  the  foundation  of  a  charge  of 
an  illegal  assembly  must  he  this,  that  if 
they  had  proceeded  to  carry  out  their  pur- 


pose it  would  have  constituted  riot.  There- 
fore, if  there  was  no  intention,  no  meet- 
ing, no  purpose  of  that  character,  which 
Would  in  itself,  if  prosecuted,  constitute 
riol ,  tlien  1  may  dismiss  the  considera- 
tion whether  this  was  or  was  not  an 
illegal  assembly  ;  for  I  apprehend  the  same 
deficiency  in  the  evidence  which  appears 
here  tu  substantiate  the  charge  of  riot, 
will  appear  also  in  the  substantiation  of 
that  portion  of  the  charge  which  charges 
the  illegal  assembly.  If  lam  relieved  from 
that  diffitjulty  I  should  then  have  indeed  to 
contend  alone  with  that  which  I  believe 
is,  and  ought  to  l>e,  the  gist  of  this  charge, 
namely,  that  the  defendant  at  a  cei*tain 
meeting  ma^le  use  of  seditious  language. 

Gonllomen,  as  regards  some  of  the  words 
which  are  charged,  I  would  not  prostitute 
the  garb  which  I  wear,  or  the  privileges 
which  I  enjoy,  by  attempting  to  justify 
them.  My  defence  will  be  that  they  were 
never  uttered,  and  I  shall  prove  on  unim- 
peachable evidence  that  it  is  impossible 
that  any  such  words  advocating  privat,e 
assassination  could  have  been  uttered. 

Gentlemen,  we  live  in  times  of  great 
excitement.  The  Continent  is  in  a  state 
of  revolution,  and  has  caused  men's  minds 
to  look  to  their  own  safety  at  home  ;  has 
(!reated  a  jealousy  which  did  not  pre- 
viously exist,  and  a  fear  lest  we  should 
l)ecome  involved  in  the  disorder  and 
anarchy  which  reign  around  us.  If  there- 
fore words  of  an  exciting  nature  were 
uttered  at  such  a  moment,  they  would 
be  estimated  very  far  beyond  their  natu- 
ral import.  I  cannot  but  see  that  this 
prosecution  occurs  at  a  time  when  men's 
minds  are  alive  to  any  utterances  that 
may  cause  excitement  similar  to  that 
which  has  created  confusion  and  blood- 
shed elsewhere.  But  I  implore  you, 
gentlemen,  to  forget  that,  to  forget  all 
that  has  passed  around  you,  to  look  to 
the  evidence  alone,  not  remembering  other 
countries  or  other  times,  but  suppose,  if 
you  please,  that  these  words  were  uttered 
when  all  was  tranquil,  when  there  was  no 
fear  of  uproar,  when  the  laws,  as  they 
still  are,  were  resjiected  and  observed. 

I  confess  that  I  feel  at  a  loss  for  formu- 
lating what  will,  and  what  will  not  con- 
stitute sedition.  It  seems  to  me  a  word 
existing  by  itself,  with  no  positive  mean- 
ing. That  which  is  seditious  in  one  class 
of  men  seems  not  to  be  in  others.  Accord- 
ing to  the  definition  that  has  been  given, 
sedition  seems  to  be  any  addrescj  or 
words  which  shall  arouse  a  feeling  of  con- 
tempt against  the  government,  or  excite 
any  attack  against  the  constituted  autho- 
rities. If  such  a  definition  as  that  would 
do,  who  of  our  politicians  would  be 
safe?  Who  amongst  our  rulers  would 
be   otherwise   than  chargeable  with  the 


749] 


The  Queen  against  FusseU,  1848. 


[750 


offence  P  All,  ae  I  conoeiye,  depends  upon 
the  meaning  of  the  word  **goyemment," 
and,  gentlemen,  it  is  from  a  mistake  of  the 
meaning  of  that  word,  from  a  misappre- 
hension as  [  believe  on  the  part  of  the  law  | 
officers  of  the  Grown  of  the  extent,  pur- 
pose and  meaning  of  that  expression  that 
this  indictment  has  originated  against 
this  man  Fuesell.  Does  the  word  "  govern- 
ment" mean  the  whole  constituted 
authorities  of  this  realm  P  Does  it  mean 
the  establishment  of  kings,  Lords  and 
Commons  and  Executive  as  by  law  estab- 
lished P  Does  it  mean,  in  fact,  the  whole  j 
basis  and  structure  of  the  laws  by  which 
we  are  governed,  or  does  it  moan  this? 
Does  it  mean  only  those  persons  who  are 
trusted  temporarily  with  the  executive 
wlio  aro,  in  fact,  the  masters  for  the  time 
being,  passing  in  and  out  of  office  as 
different  parties  shall  prevail  in  the  House 
of  Commons  P 

Gentlemen,  it  is  the  latter  construction 
which  I  apply  to  it  on  all  these  occasions ; 
it  is  the  latter  construction  which  has 
ever  been  given,  and  in  which  it  is  ac- 
cepted, and  I  need  not  appeal  to  the  com- 
mon parlance  of  every  person  who  sits  in 
that  box,  whether  in  speaking  of  the 
officers  in  power  for  the  time  being,  he 
does  not  use  the  word  **  government " 
generally  without  intending  to  mean  or 
to  apply  one  observation  in  subversion  of 
the  constituted  law  of  this  realm  P  We  use 
the  word  from  day  to  day,  and  in  all  our 
conversation,  the  govemmant  of  the  day 
meaning  thereby  nothing,  but  the  officers 
who  are  in  truth  Her  Majesty's  ministers, 
who,  haviug  power  to-day,  may  have  none, 
as  you  have  seen,  to-morrow. 

(ientlemen,  it  is  too  much  to  come  down 
here  to-day  to  ask  you  to  strain  the  sig- 
niBoation  of  that  word  into  a  meaning-, 
which  I  believe  most  honestly  it  was  never 
intended  to  convoy  by  the  speaker  and  the 
understanding  of  the  hearers,  and  to  apply 
it  to  the  whole  constituted  laws  of  this 
realm  and  the  general  government  of  the 
country.  I  think  I  am  extremely  reason- 
able in  asking  you  to  limit  it  to  the 
ministers  in  power  for  the  time  being. 
[Counsel  proceeded  to  argue  that  the 
defendant  had  a  right  to  criticise  MitcheVs 
trial  and  conviction,  and  that  he  was  only 
repeating  what  had  been  said  by  others 
much  higher  in  authority  than  himself. 
It  was  no  crime  to  say  that  he  did  not 
sympathise  with  **  this  damnable  govern- 
ment," or  that  **if  the  Queen  neglects  to 
recognise  the  people,  then  the  people 
must  neglect  to  recognise  the  Queen."] 
Have  we  not  all  a  right  to  say  that  if 
the  sovereign  neglects  nis  or  her  duty  to 
his  or  her  people,  if  the  Parliament  goes 
beyond  its  province  and  does  acts  in 
opposition  to  the  avowed  and  known  and 


established  interests  of  the  people — is  it  a 
new  doctrine  that  the  people  may  expel 
that  sovereign  and  create  a  new  one  ?  Why, 
gentlemen,  the  very  authority  under  which 
we  all  sit  here  to-day  arose  from  the  act 
of  the  people  known  to  that  full  extent, 
the  very  law  and  the  very  liberty  of  which 
you  boast — the  very  laws  under  which  you 
seek  protection  are  the  result  of  an  act  of 
the  people,  who  themselves  banished  from 
the  throne  a  sovereign  who  had  contra- 
vened the  law,  which  he  was  bound  to  sup- 
port, and  had  obstructed  the  liberties,  and 
had  created  the  prejudice  of  the  people 
whom  he  was  bound  to  protect.  Gentle- 
men, need  I  refer  to  the  revolution  of  1688, 
Why,  it  is  a  proposition,  gentlemen,  per- 
fectly sustainable;  if  FusseU  had  said, 
in  other  words,  whenever  a  sovereign 
violates  the  laws  which  he  is  bound  as 
sovereign  to  protect,  whenever  he  is  put 
in  hostility  by  his  own  conduct  with  the 
happiness  and  welfare  of  his  people,  it  is 
lawful  in  the  people  to  neglect  that 
sovereign — if  it  be  "forget"  or  "neg- 
lect," I  care  not,  but  the  practice  of  the 
oonstitntion  has  shewn  us  that  we  may  go 
farther — that  we  may  expel  that  sovereign. 

[The  expression  that  if  JoKn  Mitchel  is 
sent  out  of  the  country,  every  Irishman 
must  rise  and  avenge  the  insult,  only 
means  that  they  must  turn  out  the 
government.] 

We  may  have  a  government  worthy  of 
the  highest  admiration.  Of  that  I  give  no 
opinion,  but  I  cannot  help  saying  that  it 
is  a  government  that  appears  very  much 
to  me  like  a  lame  man  upon  two  crutches, 
leaning  first  on  one  party  or  on  one  side 
and  then  on  another,  and  managing  only 
to  keep  ite  equilibrium  by  the  extreme  and 
positive  opposition  of  the  two  sticks  upon 
which  it  stands  and  sustains  itself.  If 
that  be  so,  I  do  not  know  whether  this 
gentleman  was  right  or  wrong  in  his  ex« 
pression  of  contempt. 

Gentlemen,  I  say  this  because  I  know, 
as  you  know,  that  this  man  belongs  to  a 
particular  party,  a  party  never  intending 
to  overthrow  the  State,  or  to  alter  the 
laws  of  this  land,  exempt  in  that  limited 
degree  which,  as  they  believe  would  tend 
to  uphold  those  very  laws,  which  it  is  here 
charged  as  their  intention  to  violate  and 
subvert.  It  is  only  because  they  are  the 
advocates  of  a  particular  p)olitical  move- 
ment, it  is  only  because  they  are  the 
advocates  of  a  particular  alteration  in  the 
representation  of  this  country,  it  is  only 
because  they  seek  by  another  means  to  get 
their  voices  heard  in  a  particular  assembly, 
it  is  only  because  they  desire  to  be  heard, 
where  they  are  not  heard,  that  they  are 
thus  punished  as  I  will  show  you  by  oeing 
seizea  and  dragged  before  you  as  crimi- 
nals. 
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Oentlemen,  as  to  the  words  about  assassi- 
nation, throufjrh  me  the  defendant  begs  to 
deny  most  solemnly  that  ever  such  a  notion 

Eassed  even  his  mind  for  a  moment  as  that 
e  should  recommend  assassination  to  any 
person  under  any  circumstances  whatever, 
no  matter  how  great  the  provocation, 
whether  public  or  private,  whether  political 
or  otherwise.  Gentlemen,  through  me 
and  through  his  plea,  he  denies  the  use  of 
the  language,  and  it  is  upon  the  use  of 
that  expression  that  I  believe  the  whole 
pith  of  this  charge  hangs.  Gentlemen,  I 
Bay  the  improbability  is  so  gross,  that  it 
would  require  in  me  the  clearest  evidence 
emanating  from  the  purest  of  all  possible 
Bonrcee,  before  I  could  believe  that  a  man 
would  be  guilty  of  so  great  a  madness  as 
to  avow  that  which  is  so  monstrous,  that 
which  is  so  uncongenial  to  every  feeling  of 
an  Englishman,  not  to  say  the  feeling  of 
©yery  civilized  man.  How  is  that  to  be 
Bustuined  P  [Counsel  referied  to  Fowler's 
evidence.l 

Why,  the  Times  newspaper  knows  not 
of  the  existence  of  the  man  Fowler,  Re- 
porter, quotha,  a  fellow  who  cannot  write 
shorthand,  but  who  goes  about  and  takes 
it  in  longhand!  It  is  in  the  discretion  of 
the  editor  of  the  paper,  or  some  person 
acting  for  him,  whether  they  they  will  in- 
sert the  communications  or  not,  and  it 
becomes  therefore  very  necessary  that 
those  communications  should  contain 
something  witty,  something  novel,  some- 
thing startling,  something — to  use  the 
expression  of  one  of  these  gentlemen — that 
would  attract  the  attention  of  the  public. 
There  was  the  opportunity,  there  was  no 
other  reporter  there.  Now  we  must  make 
Bome  speech  for  Mr.  Fussell— the  whole 
world  is  labouring  under  excitement  with 
respect  to  these  Chartists,  it  will  read  with 
great  interest  that  which  they  say,  I  will 

fo  and  make  a  speech  no  matter  whether 
understand  it  or  not.  If  I  hear  the 
word  **  assassination  '*  (which  1  believe  he 
never  did  hear) : 

"  If  ever  there  was  occasion  of  the  danger  of 
reporting  words  (the8e  are  the  words  of  Mr. 
Justice  Forster)  this  I  think  is  that  occahion. 
Nothing  can  be  more  difficult  than  to  report 
what  another  says,  unless  inde<;d  we  have 
mechanical  means  to  take  the  exact  words." 
But  the  exact  words  are  never  pretended, 
and  Mr.  Fowler ^  who  is  really  the  only 
person  upon  whose  testimony — if  sup- 
ported at  all— the  speaking  of  the  persons 
can  be  supported,  says  he  only  took  a 
sketch  or  entry  here  and  there  in  long- 
hand. He  has  to  sustain  what  he  writes.  So 
startling,  so  monstrous,  were  the  expres- 
sions, which  seemed  to  be  fVom  the  nature 
of  the  speech  wholly  isolated  from  the  sense 
— that  they  appear  in  the  papers  as  some- 
thing to  astonish  and  interest  the  public. 


'  He  is  bound  to  sustain  that  report  after- 
wards ;  he   says  that  the   punishment   of 
hiiving  misreported  would  be  that  he  never 
a&<ain  would  be  employed.     Who,  gentle- 
men, is  Mr.  Fowler  f    Is  he  a  pei'son  whose 
character    induces   you    to   place   reliance 
upon  what  he  says,  a  gentleman  who  has 
i  been  homeiimes  a  reporter — who  has  been 
sometimes   the  proprietor   of  a  theatre — 
who  has  been  a  bankrupt — who  has  paid 
nothing   -a  gentleman  who  is  charged  one 
day    with    setting    fire    to    the    Morning 
Ghnmicle  office,  on  another  day,  still  in  the 
;  fire  line,  making  a  charge  against  a  fire 
office    lor   4U0i.   in    respect    of   property 
iuoured  and  never  obtaining  a  farthing  in 
,  satisfaction,  who  tells  you  upon  his  oath 
here  to-<lay  (and  test  him  by  that)  that  he 
does   not    know    whether    there    was    a 
I  plea    upon   the    record   at    that    trial  at 
I  which  he  was  present,  setting  forth  that 
I  he   set   fire    to   the    dwelling«house ;     he 
I  tells  you  that  upon  his  oath  ;  he  makes 
I  a  charge  of  400^  against  the   Sun  Fire 
;  Office ;  and  if  it  were  set  up  as   a  de- 
I  fence  that  he  had  tired  his  own  house  with  a 
'  view  of  obtaining  that  sum  of  money,  is  it 
I  possible  that  it  should  have  made  so  little 
I  an   impression    upon    his    mind   that   he 
should  appear  here  before  you  to-daj,  and 
be  incapable  of  saying  whether  it  was  so 
or  not.     I  believe  that  you  will  think  that 
all  he  has  said  with  regard  to  those  words, 
which  are  really  the  pith  and  gist  of  this 
indictment,  is   untrue,   and   that  it   is  a 
fabrication  and  that  there  is  no  confidence 
to  be  placed  in  him. 

In  regard  to  the  other  points,  that  is  the 
preceding  observations,  there  is  not  one  it 
taken  singly,  or  all  if  taken  together,  that 
goes  one  step  beyond  that  which  has  been 
coi.sidered  a  legitimate  and  fair  observation 
to  be  made  upon  the  Government  of  the 
day  and  in  power.  What  difficulty  is  there 
in  a  meeting  of  this  kind,  if  indeed 
Mr.  FusseU  is  responsible  for  what  others 
B&yi  to  get  a  man  up  to  make  a  speech  for 
the  purpose  of  implicating  the  whole 
meeting  and  of  creating  a  charge  against 
this  individual ;  but  if  he  bo  responsible 
for  what  others  uttered,  and  if  that  be 
evidence  applicable  to  hiui,  then  we  will 
see  that  the  purpose  and  meaning  of  the 
whole  meeting  was  nothing  more  than  this 
— that  there  was  a  determination  to  pass  in 
a  certain  procession,  I  think  they  called  it, 
up  the  streets,  but  that  there  was  also  a 
manifest  disinclination  to  interfere  with 
any  persons,  or  to  create  any  disorder. 
There  is  nothing  illegal  in  taking  part 
in  processions. 

The  AtUyrney-Qeneral  has  only  read  part 
ot  what  Baron  Aldereon  said  at  Monmouth. 
He  goes  on  to  say, 

**Iiet  mp  not,  however,  be  misuuderstood 
There  is  do  doubt  that  the  people  ot  this  country 
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have  a  perfect  right  to  meet  for  the  purpose  of  | 
stating  what  are  or  even  what  they  consider  to 
he  thtsir  grievances.  That  right  they  always 
have  had,  and,  I  trast,  always  will  have  ;  but 
in  oitler  lo  trausmit  that  right  unimpaired  to 
posterity  it  is  uece8»ary  that  it  should  he  regu- 
lated by  law,  aud  restrained  by  reasou.*' 

I  say  here  to-day  that  the  people  have 
always  had  the  right  to  meet;  I  say 
that  they  have  exercised  that  right  on 
this  occasion,  not  otherwise  than  in 
accordance  with  the  law.  The  mere 
walking  aboat  the  streets  was  in  itself 
nothing;  no  act  that  they  did  yiolated 
the  law ;  and  nothing  has  brought  them 
within  the  aocusation  of  the  law 
eyen,  bat  the  mere  fact  that  there  is 
excitement  and  apprehension  and  fear 
abroad,  which  is  only  peculiar  to  the 
present  time.  But  the  law  must  not  be 
changed  because  circumstanoes  change; 
because  fears  are  great  and  many,  we  must 
not  vacillate  backwards  and  forwards ;  we 
must  have  the  laws  the  same ;  that  is  our 
only  safety.  As  the  law  was  at  the 
time  of  that  enunciation  of  Mr.  Baron 
Alder$on,  such  is  it  now,  and  I  hold  that 
under  that  definition  of  the  law  so  given 
by  Mr.  Baron  Alderson,  there  is  not  one 
act  of  John  Fu$»eU,  the  defendant,  that  is 
in  violation  of  the  law.  Gentlemen,  I  need 
not  advert  to  the  miserable  display  that 
has  been  made  on  behalf  of  the  Crown  here. 
I  would  not  march  through  Coventry  Street 
with  them.  Such  a  ragged  set  I  never 
beheld  to  prove  the  violence  of  this  meet- 
ing. There  was  Mr.  Cook^,  who  says  that 
he  was  not  there  and  knew  nothing  at  all 
about  it.  Mr.  OoUiiu  f>ays  he  is  a  pulice- 
man— of  course,  he  knew  something;  all 
that  he  has  got  to  lell  us  is  that  there  was 
some  person  of  the  name  of  Tifler,  and 
some  policemen  to  whom  something  was 
done  by  somebody  in  some  way,  hut 
whose  names  he  did  not  know,  and  they 
were  not  here  to  give  any  account  of  the 
transaction  at  all.  Then  we  have  Mr. 
Terry  J  who  comes  to  tell  you  in  what 
terror  and  alarm  he  was,  arising  from 
this  meeting.  They  could  not  have  gone 
to  a  better  man ;  he  is  a  glass  dealer,  he 
would  throw  no  stones.  The  quention 
must  have  suggested  itself  to  them. 
Who  is  a  good  man ;  a  glass  dealer  F 
We  will  suppose  him  to  be  under  serions 
apprehension  that  some  of  his  glass  pro- 
perty or  china  might  be  broken  by  the 
mob.  But  be  does  not  further  their  case 
a  bit.  Poor  Mr.  Terry  says:  **  As  far  as 
I  was  concerned,  I  was  not  a  bit  alarmed." 
That  is  the  evidence  of  Mr.  Terry.  He 
says  his  daughters  were  a  little  excited  by  I 
the  great  number  of  people ;  but,  in  point  I 
of  fact,  not  more  excited  than  they  would 
be  at  the  appearance  of  any  other  pro- 
cesaion.    Then  comes  Mr.  Blwuurd,  who 


says  that  he  shut  up  his  windows  some 
evening,  but  that  he  cannot  tell  what 
evening. 

Now,  gentlemen,  that  is  the  case — 
always  excepting  that  expression  about 
assassination,  which  I  again  repudiate  on 
behalf  of  the  defendant, — taking  it  without 
that  expression,  a  more  lame,  inconclu- 
sive, or  miserably  concocted  complaint 
I  never  saw  attempted  to  be  supported  in 
a  Court  of  Justice.  Fuaeell  should  not  be 
bound  by  what  Williams  said ;  but  if 
WiUiaim  spoke  of  the  base,  bloody,  and 
brutal  Whigs,  he  was  only  repeating  the 
words  of  O'Connell,  and  the  Whigs  them- 
selves, so  far  from  prosecuting  the  expres- 
sion, begging  him  to  accept  the  highest 
office  in  the  State. 

Attorney^ General :  I  presume  you  have 
the  advantage  of  everybody  else  in  know- 
ing that  fact. 

AUen:  That  is  the  case,  and  are  we 
to  have  one  law  for  the  rich  man  and 
another  for  the  poor  P  Is  Mr.  Fueseil,  the 
defendant,  to  be  held  responsible  for  an 
expression  used  by  0*OonneU,  written  by 
0* Connelly  ftnd  iterated  by  him  P  If  we  are 
not — if  we  are  to  have  the  same  law  for 
the  rich  and  the  poor,  the  powerful  and 
the  powerless,  by  your  verdict  say,  gentle- 
men, that  the  defendant  is  not  guilty  of 
this  charge.  By  doing  this  you  will  do 
more  to  uphold  the  law,  you  will  be  doing 
more  to  uphold  the  constitution  of  these 
realms  than  by  any  petty  revenge  which 
a  verdict  of  guilty  might  create,  but  with 
it  create  also,  as  I  believe,  an  injustice 
that  may  go  greatly  to  increase  that  dis- 
affection which  we  should  all  deplore  if  it 
existed  to  any  extent  in  this  country. 

Gentlemen,  I  am  free  to  say  to  you  that 
I  do  not  in  any  way  accord  with  the  de- 
fendant's expressions  with  regard  to  this 
government  or  any  government.  I  am 
one  of  those  who  believe  that  this  is  the 
most  inapt  time  for  any  movement  of  any 
character  that  could  possibly  be  chosen. 
I  agree  with  the  learned  AUorney- General, 
that  it  is  imfortunate  that  any  persons, 
however  just,  however  imperative  their 
claim,  should  choose  the  present  mo- 
ment for  agitation.  But  while  I  re- 
member that,  if  the  law  be  the  same,  I 
camiot  help  reverting  to  times  not  long 
since  when  the  chief  minister  of  the 
conn  try  declared  to  the  people  at  large, 
"  Agitate,  agitate,  agitate  !  Seek  your 
rights.  By  agitation  you  will  wring  from 
the  power  of  the  aristocracy  of  this  country 
that  which  their  justice  will  never  accord." 
Gkntlemen,  that  is  my  remembrance  of 
the  words  of  that  time ;  nor  can  you  fail 
to  remark  that  in  that  tenor,  and  to  that 
extent,  and  in  that  way  was  the  original 
Reform  Bill  carried  in  this  conntry.  And 
by  whom  P  By  persons  who  wero  made  the 
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subject  of  prosecution  H     By  persfms  who  ' 
had  afterwards  to  undergo  the  penalty  of 
sedition  ?       Where     is     the     honourable 
member  for  Dudley,    who  on  thjit  ocoa-  | 
siou    signalised     himself     by     thf     most 
violent  attack  that  ever  was  made  upon 
any    ministry    at   all?     They    stride    the 
world  like  ])hilosophei  s,    and  these  petty 
men  must  walk  between  their  legs  and 
look  about  theni.     The  object  is  attaiited  I 
for  which   their  ainbiti*m    was   tempted;  , 
they  see  no  reason  for  any  further  change.  ' 
It  is,  in  fact,  a  solemn  compact  of  finality  ;  I 
they  have   nothing  more  to  obtain  ;  they 
therefore  crush  those  wlio  would  go  one  | 
step    further    and    who    must    be    their  j 
enemies.      The   law   must    be   the   same,  i 
You   are  in   this  case   the   judges   of   it.  | 
See,  if  there  be  guilt  in  the  expressions  : 
used  by  this  man,  whether  it  is  not  guilt 
participated  in  by  the  highest  in  authority. 
If  so,  take  that  which  is  enunciated    by 
the  highest  in  authority  as  the  fair  and  just 
enunciation  to  the  world  of  what  is  within 
the  law.     If  you  take  that,  you   cannot 
say  but  that   this  man  is  entitled  to  an 
acquittal   at  your  hands  ;     and   I  again 
repeat  that  by  that  means  will  you  uphold 
order   and    the   law,    which,    I    am   con- 
fident, by  a  contrary  verdict  you  would 
be  violating. 

Evidence  for  the  Defence. 

Stephen  Flexham — Examined  by 
HuddleMon. 

1  am  a  journeyman  carpenter.  I  was 
at  the  meeting  of  29th  May,  and  was 
near  enough  to  hear  the  speeches.  I 
beard  Fusedl  address  the  people  assem- 
bled. I  heard  the  whole  of  his  speech. 
I  heard  him  say  the  Emperor  of  Austria 
had  been  compelled  to  fly,  for  fear  of 
private  assassination.  That  was  the  only 
time  he  used  the  word  **  assassination.** 
He  did  not  say  there  was  one  safe 
way  of  getting  rid  of  rulers  who  forgot 
their  duty  to  their  country,  by  means  of 
private  assassination.  There  was  nothing 
of  the  kind  mentioned.  He  said,  supposing 
he  was  placed  in  the  same  position  as 
MUchd  was,  he  had  five  sons,  and,  if  they 
did  not  avenge  his  wro.gs,  he  would  dis- 
own them.  That  was  the  most  important 
part  of  his  speech.  He  only  used  the  word 
**  private  assassination  "  once,  because  if 
he  had,  it  would  have  dwelt  on  my  mind  ; 
because,  whether  he  was  a  friend  or  an 
enemy,  I  never  would  have  recognised 
him.  I  would  have  disowned  him,  if  such 
an  expression  had  struck  my  mind.  1  had 
no  knowledge  of  him  previous  to  the 
meeting.  Next  day  my  attention  was 
called  to  the  report  of  what  was  attributed 
to  him.     It  was  not  a  coirect  report. 


Cross-examined  by  Attortwy-GeneraL 

How  came  you  to  go  to  the  meeting  P 
There  had  been  a  placaid  calling  a  meeting, 
at  all  hazards.     I  went  to  hear  the  speeches. 
1  did  not  know  who  was  going  to  attend. 
1  am  a  ('hartist,  a  member  of  the  South 
Hall  distcict,  over  Hlackfriars  Bridge.     I 
pay  a  subscription.     I  do  not  know  what 
district  Fu»sell  belongs  to.     London,  and 
the    neighbourhood,    is   divided   into  dis- 
tricts of  Chartist   societies.     When  meet- 
ings   are    to    be   held,    we    communicate 
with     each    other   by   placards.       Notice 
of    meeting    comes   from    the    secretary, 
I   believe,    and   it    is    announced  at    the 
difi'erent    localities.       The    placards    are 
handbills.     Sometimes  they  are  published 
openly    in    the    streets,    and    sometimes 
handed  about    in  the  different  localities. 
Each  dibtricfe  has  a  delegate  to  communi- 
cate with  the  others.     The  placard  that 
brought  me  to  this  meeting,  was  published 
in  the  street  about  two  days  before.     I  had 
not  seen  it  at  our  meeting.     As  far  as  I 
can  judge,  the  districts  are  divided  into 
sections,  I  do  not  belong  to  any  of  them 
myself.     I  was  about  six  feet  from  the  van. 
There  was  no  crowd.    There  was  not  much 
noise,  there  was  a  little  applause.     When 
Fttssell  said  the  Emperor  of  Austria  had 
l>een  comi)elled  to  fly,  for  fenr  of  private 
assassination,  he  was  referring  to  a  para- 
graph he  read  in  the  paper.     He  had  no 
paper  there.    He  was  speaking  of  the  Go- 
vernment immediately  before  that.  He  said 
they  wanted  to  change  the  system  of  Gk>- 
vernment,  that  they  were  over-taxed,  that 
was  all.  That  the  people  were  over  burdened 
with  taxes.     I  heard  a  good  deal  more  than 
that,  but  I  cannot  recollect  the  whole  of 
it.     I  merely  speak  respecting  the  private 
assassination,     'i'hat  word  was  only  applied 
once.    I  think  there   was  something  said 
al>out  the  Queen.  I  cannot  teH  what,  it  is  so 
hmg  ago.    I  did  not  bear  it  in  mind.    I  be- 
j  lieve  he  was  in  favour  of  royalty.    I  believe 
ho  spoke  so  in  his  speech.      I  heard  him 
[  speak  of  John  Mitchel,  that  ho  had  been  a 
persf^cuted  man,  and  he  spoke  respecting 
'  his  (FusseWs)  five  sons.      I  did  not  hear 
,  anything  said  about  the  duty  of  Irishmen 
,  to  rise   and    revenue    insults.     I   do  not 
f  recollect  those  words,  or  anything  of  the 
,  sort.     1  do  not  think  any  man.  who  would 
recommend   private   assassination     would 
be  a  fit  man  for  any  society,  therefore  I 
would  not  countenance  any  man  that  said 
it.     If  Fussell  had  made  use  of  such  an 
expression,  1  should  not  have  forgotten  it. 
What  he  said  about  his  five  sons  did  not 
directly    follow    the    npe    of   the    words 
**  private  tvssassination,*'  as  applied  to  the 
Emperor    of   Austria.     I  went  with   the 
meeting  afterwards  ns  far  as  Snow  Hill. 
I  do  not  know  how  many  persons  there 
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were  in  the  prooession,  but  a  great  many. 
Not  120,000  I  Bhould  say.  They  took  a 
long  while  to  pass.  Three-qaai-tei-s  of  an 
hour  I  should  say.  1  do  not  know  whether 
they  were  four  or  five  abreast.  I  saw  no 
one  leading  them,  no  one  at  the  head.  I 
did  not  see  the  leaders.  I  did  not  see 
Vernon.  I  know  him,  and  have  seen 
WiUiams.  I  did  not  see  them  in  the  pro- 
cession. I  heard  WiUiams  speak  at  the 
meeting.     I  think  i  heard  him  talk  of  the 

b aristocracy.  1  did  not  disown  him  for 

that  expression.  I  did  not  hear  him  tell 
the  meeting,  that  he  hoped  they  had 
energy  enough  to  defend  themselves  if 
there  was  any  obstruction.  Nothing  of  the 
kind.  He  told  them  to  fall  in  on  a  signal. 
I  do  not  know  whether  that  had  been  ar- 
ranged beforehand.  I  never  knew  any- 
thing of  the  meeting.  Although  I  belong 
to  a  district,  I  am  not  always  there.  1 
heard  McCarthy  speak.  I  do  not  recollect 
his  saying,  that  now  was  the  time  for  every 
one  who  valued  liberty  to  strike  the 
blow.  I  am  not  sure  he  did  not  say  it.  I 
was  as  near  to  him  as  I  was  to  Fussell,  but 
I  have  not  borne  these  things  in  mind. 

Be-ezamined  by  HuddleeUm, 
Although  you  were  asked  these  ques- 
tions on  Friday  last,  was  your  attention 
called  next  day,  by  the  report  in  the 
papers,  to  its  being  said  that  Fussell  had 
said  something  about  assassination  P 

Yes,  next  day  after  the  meeting.  I  then 
recollected  that  those  words  were  not  used. 
1  belonged  to  a  Reform  Association  twenty- 
seven  years  iigo.  I  did  not  belong  to  the 
Anti-corn  Law  League.  I  have  been  eight 
years  in  the  employment  of  the  gentleman 
I  now  work  for ;  six  years  the  last  time.  I 
I  am  still  in  his  employment. 

Michael  fTeetien— Examined  by  Huddleston, 
I  am  an  optical  instrument  maker,  »nd 
live  at  59,  Hatton  Garden.  I  was  pre- 
sent at  the  meeting  on  the  29th  May. 
I  heard  FusselVs  speech.  I  was  about 
six  or  seven  yards  off  the  van  he  was 
in.  I  did  not  hear  the  first  two  or  three 
sentences.  The  first  1  heard  was  about 
John  Mitchely  and  I  heard  all  the  rest  from 
there.  What  he  said  about  his  sons  was, 
**  1  have  five  children,  and  I  would  disown 
eVe  a  one  of  them  that  would  not  avenge  " 
or  **  revenge  me,  if  the  Government  was 
to  serve  me  as  they  did  John  Mitchel" 
Ther«)  was  nothing  said  about  assassination. 
The  expres8i<m  was  not  made  use  of  then. 
In  the  early  part  of  his  speech  he  was 
speaking  al'out  how  strong  a  Government 
might  be,  and  yet  what  a  little  thing 
might  upset  it ;  and  ho  sj^id,  speaking  of 
being  surrounded  with  military  and  police,  | 
and  all  that,  the  mere  threat  of  assassina-  { 
tion,  drove  the  Emperor  of  Austria  from  : 


'  Milan,  or  Vienna,  or  wherever  it  was.     I 
j  did  not  hear  him  make  use  of  the  word 
'*  assassination  "  at  any  other  part  of  his 
i  speech. 

1        GroBB-exAminedh J  Attorney- General. 
Did    not    he    say,    **  What    made    the 

,  Emperor  of  Austria  fly  from  his  country  ? 

,  Why  the  fear  of  assassination  P'* — He  said, 

I  it  was  the  threat  of  assassination  that  made 
him  fly,  not  the  fear.  He  did  not  say, 
**  By  these  means  other  rulers  will  soon 
fly,"  nor  nothing  like  it.  He  said,  how- 
ever strong  Gjvemnieut  might  be,  the 
threat  of  a.s8a^iuation  bad  frightened  that 
man  away  from  his  country ;  so  he  showed 
how  weak  it  was  unless  it  was  founded 
upon  the  affections  of  the  people.  That 
was  the  context  of  what  he  said  ;  that  was 
the  concluding  part  of  it.  I  am  quite 
positive  he  did  not  use  the  words  *'  private 
assassination."  I  did  not  go  round  with 
the  procession. 

Oeorge  Macey — Examined  by  Hvddleston. 

I  am  a  working  bookbinder,  and  live 
in  Thanet  Place,  Temple  Bar.  I  did 
work  for  Messrs.  Bone  and  Son,  of  Fleet 
Street;  at  present  I  am  out  of  wojk. 
I  was  at  the  meeting  of  29th  May. 
I  heard  FtisselVs  speech.  I  was  about  ten 
yards  from  the  fi'out  of  the  van  I  heard 
the  whole  of  his  speech.  I  heard  that 
portirm  which  refeiTed  to  his  sons.  After 
alluding  to  the  flight  of  the  Emperor  of 
Austria,  he  said  that  he  should  be  ashamed 
of  his  sous  if  they  did  not  seek  retribution; 
rather  I  should  say  he  alluded  to  Mitchel, 
after  the  Emperor  of  Austria,  and  to  the 
wrongs  he  conceived  had  been  don©  to  him  ; 
and  he  should  be  ashamed  if  they  did  not 
seek  retribution  if  he  had  been  served  as 
Mitchel  had,  or  words  to  that  effect.  I  do 
not  know  the  exact  terms.  He  spoke 
generally  of  the  wrongs  of  Ireland,  and 
also  of  the  oppression  practised  on  this 
country  bv  the  Government  generally.  I 
only  heard  the  word  **  assassination  "  made 
use  of  in  one  instance,  and  that  was  relative 
to  the  flight  oi  the  ElmjKjror  of  Austria. 
He  said,  **  l>id  he  fly  from  Vienna  from  the 
fear  of  asbassiuation  P "  That  was  the 
only  instance  in  which  he  used  the  term 
**  assassination,'*  to  the  best  of  my  know- 
ledge. 

Cross-examined  by  Aitm'ney-General. 

Is  that  all  he  said  on  that  subject  ?— Yes, 
he  did  not  talk  of  pnvate  assassination.  I 
swear  I  did  not  hear  those  words,  and 
situal  ed  as  I  was  I  think  I  must  have  heard 
tnem  had  they  been  used.  1  was  not  more 
than  ten  yards  ofl'.  On  my  oath  the  word 
*'  private  "  was  not  u>ed  in  my  hearing.  I 
feel  confident  it  was  not  used.    11'  it  was 
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nsed  I  mast  have  heard  it ;  1  was  there  the 
whole  time. 

I  am  not  a  member  of  the  Chartist  body, 
but  haring  nothing  })etter  to  do  I  went.  I 
did  not  pay  much  attention  to  Williams' 
speech,  Desides  he  was  so  indiflerent  a 
speaker  that  his  voice  scarcely  reached  any 
one.  McCarthy  spoke  somewhat  Btrongly  of 
the  grievancep  of  Ireland,  and  particularly 
the  case  of  Mitrhel;  but  I  did  not  take 
any  particular  notice  of  the  expressions  he 
used,  not  knowing  either  of  them. 

Re-examined  by  H-uddleston. 
Was  your  attention  called  to  a  report  of 
the  proceedings    in   a   newspaper   imme- 
diately after  the  meeting  P — Yes. 

Edward  Stokes— 'ExAmiued  by  Huddleston. 

I  live  at  1,  Spencer  Street,  Clerken- 
woll,  and  am  a  jeweller.  Fussell  has 
worked  for  me  six  or  seven  years.  Hie 
general  character  during  that  time  has 
been  excellent.  I  always  thought  him  a 
peaceable,  quiet  person,  and  a  most  un- 
assnming,  inoffensive  man. 

Cross-examined  by  Attorney' OeTieral. 

Did  you  not  know  that  he  was  indicted 
for  the  Chartist  riots,  at  Warwick,  in  1839  P 
— No,  not  till  lately.  He  was  in  fall  employ- 
ment till  lately,  earning  from  21.  to  2/.  10«. 
a  week.    He  has  lately  earned,  perhaps,  30*. 

Huddleston :  Did  you  hear  that  he  was 
acquitted  at  AVarwick  P — I  did,  and  made 
inquiries. 

Attorney  General:  Do  not  you  know  that 
ho  was  acquitted  because  the  Crown  did 
not  offer  evidence  against  a  nnmber  of 
persons  P — I  know  nothing  of  it. 

REPLY.(a) 

Aflomey-Oeneral  (in  reply) :  But,  says 
the  learned  Serjeant,  assume  that  these 
words  were  uttered  when  everything  was 
tranquil.  You  have  no  right  to  make  any 
such  assumption  ;  to  understand  whether 
the  words  were  seditious,  you  must  con- 
sider the  circumstances  of  the  time  when 
they  were  uttered,  the  time  at  which  they 
were  uttered,  the  meeting  to  which  they 
were  addressed,  and  all  the  circumstances 
of  the  case  must  be  considered ;  and,  gen- 
tlemen, forgive  me  for  taking  a  rapid 
glance  at  those  circumstances  as  proved 
by  the  evidence,  and  ptated  on  oath.  On 
the  29th  May  the  whole  of  the  continent 
of  Europe,  as  was  stated  by  the  learned 
Serjeant,  was  in  a  state  of  violent  excite- 
ment and  tumult.  There  was  raging  in  a 
sister- countrv  a  system  of  circumstances 
where  the  ill-judging  people  thought  the 
property  of  the  people  was  the  right  of  I 

(a)  Before  l>euman*R  Act  (28  &  29  Vict.  ' 
0.  18.  s.  2)  the  prisoner's  counsel  had  no  right  * 
to  sum  up  his  eTidence  in  cases  of  felony  and  ' 
misdemeanor.  ' 


the  people,  and  thus  they  were  consum- 
ing that  upon  which  their  existence 
depended,  and  when  people  suffering 
in  this  country  from  a  temporary  pres- 
sure of  trade  were  willing  to  receive 
any  violent  doctrine  which  would  give 
them  a  change  and  temporary  relief. 

There  had  been  daily  and  repeatedly 
meetings ;  trade  was  suspended  in  the 
neighbourhood;  the  shops  were  shut ;  the 
people  were  in  terror  and  alarm ;  and 
that  was  the  occasion  selected  for  this 
meeting ;  and  by  whom  was  it  held,  and 
under  what  circumstances  ?  It  was  held 
by  the  chartist  leaders,  as  it  appears ;  it 
was  held  by  the  Rulers  and  Direct-ors — 
the  men  who  by  the  testimony  of  their 
own  witnesses  are  guilty  of  a  violation  of 
another  law,  having  in  existence  correa- 
ponding  societies,  with  delegates  and 
secretaries,  having  the  means  of  private 
communication,  and  having  the  means 
throughout  the  whole  of  London  instan- 
taneously and  simultaneously  of  bringing 
numbers  to  that  meeting  from  the  various 
parts  and  localities  to  defy,  and  perhaps 
to  defeat,  the  interference  of  the  police 
and  the  military.  And  by  those  men  at 
that  time,  under  those  circum stances,  and 
at  that  place,  where  the  honest  tradesman 
was  the  victim  of  terror,  and  his  business 
was  paralyzed — they  advertised  in  deAanoe 
of  the  law,  and  against  the  public  notice 
(which  together  with  the  zeal  of  the  in- 
habitants had  repressed  the  former  meet- 
ings) a  meeting  at  all  hazards ;  and  it  is 
to  that  meeting  held  at  all  hazards, 
Williamis  being  chairman,  that  FusseU 
goes  and  uses  the  language  which  he  is 
charged  upon  in  this  indictment. 

Gentlemen,  my  lord  will  forgive  me  for 
reminding  him  of  that  which  fell  from  Mr. 
Justice  Patteson  in  his  recent  charge  to 
the  grand  jury  of  Middlesex.  His  lord- 
ship says :  (a) 

"  When  I  had  lately  the  duty  of  addressioff 
a  grand  jury  in  this  court,  on  the  S7th  of  Apru 
last,  I  thought  it  right  to  point  out  th^  abhor- 
reucp  in  which  the  law  of  England  has  ever 
held  riotous  and  tumultuouH  P88erablie8  of  the 
people,  conpidering  most  wisely  that  it  is  im- 
possible for  any  man  to  foresee  what  conse- 
quences muy  ensue  from  such  assemblages,  even 
when  the  object  of  those  who  call  them 
together  may  have  been  defined  ana  moderate, 
and  even  lawful  ;  since  the  excitement  and 
ferment  necessarily  attending  them  is  most 
likely  to  lead  the  multitude  eventoall}'  to  lose 
sight  of  the  original  intention,  and  to  rush 
headlong  into  the  commission  of  violence  and 
outrages  which  were  never  contemplated.  This 
is  true  with  regard  to  all  such  assemblages,  even 
in  open  day ;  how  much  more  true  is  it  when 
such  assemblages  are  held  at  night ;  when  quiet 

(a)  Cited  in  Wise  on  Uiets  and  Unlawful 
Assemblies,  p.  10,  .Srd  edition. 
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and  peaceable  discussion  is  manifestly  impos-  | 
sible,  and  when  it  is  scarcely  possible  for  any  | 
one  with  the  most  charitable  and  indulgent  I 
views  to  conceive  that  anythiug  short  of  intimi- 
dation by  the  exhibition  of  physical  force  can  | 
be  intended.  The  essence  of  criminality  in  j 
such  cases,  is  the  terror  and  alarm  with  which 
the  peaceable  and  quiet  subjects  of  iier  Majesty 
must  almost  necessarily  be  affected,  even  those  I 
who  are  eadowed  with  firmness  and  resolution  ;  | 
and,  therefore,  I  have  no  hesitation  in  saying  i 
that  such  tumultuous  meetings  at  uight  cau  I 
hardly,  under  any  circumstances,  be  otherwise 
than  criminal.  I  speak  of  the  general  law  of 
the  land  applicable  to  all  places  in  Her  Majesty *8 
dominions,  and  of  the  proceeding  by  indict- 
mept,  with  which  alone  you  can  have  to  do, 
against  persons  forming  part  of  such  meetings, 
whether  as  leaders  and  instigntors  of  them,  or 
as  idle  and  sometimes  merely  curious  spectators 
joining  in  such  meetings,  without  considering 
that  by  their  so  doing  they  are  swelling  the 
apparent  numbers  of  them,  and  increasing,  bow- 
ever  unwittingly,  their  powers  of  mischief. 
There  are  particular  statutes  giving  extra- 
ordinary powers  in  this  and  other  large  towns 
to  the  magistrates  and  the  police,  which  happily 
are  fouud  sufficient  in  general  to  repress  such 
disorders ;  but  it  may  be  that  proceedings  by 
indictuient  may  beco:ne  either  nocestiary  or 
advisable ;  nud  I  feel  it  my  duty  to  warn  all 
persons  that  the  law  is  not  so  feeble  and  in- 
effectual as  to  permit  the  country  to  be  kept  in 
a  perpetual  state  of  alarm  and  apprehension 
lest  some  fiearful  outbreak  should  tuke  place; 
but  that  if  the  law  must  be  put  into  action,  it 
will,  by  severely  punishing  those  who  may  be 
apprehended  in  the  commission  of  such  crimiual 
acts,  iiold  out  an  example  to  deter  others  from 
the  like  (»ifei  ce^f.  Great  and  meritorious  as 
have  been  and  arc  the  exertions  of  those  who 
are  called  upon  specially,  and  come  forward  to 
preserve  the  peace,  it  is  not  to  be  endured  that 
those  many  loyal  subjects  should  be  harassed 
by  repeated  calls  on  their  services,  and  that 
those  who  for  some  sinister  objects  of  their  own 
render  such  calls  imperative,  should  escape 
without  the  punishment  due  to  their  miscon- 
duct." 

Now  reading  this,  can  anybody  doabt 
that  this  was  an  unlawful  and  an  illegal 
assembly  ? 

SUMMOIG  UP. 

WiLDB,  O.J. :  Gentlemen  of  the  jory, 
yoa  are  assembled  here  beyond  all  douDt 
under  circamstances  of  great  importance, 
which  probably  oast  upon  yon  a  greater 
responsibility  than  ordinarily  belongs  to 
a  trial  of  this  class.  The  state  of  the 
country,  which  has  been  referred  to  by 
the  learned  counsel  on  both  sides,  may 
have  a  tendency  to  create  such  alarm  and 
fear  in  your  minds  as  may  perhaps  pre- 
Tent  you  properly  distinguishing  between 
that  state  and  the  consequences  to  which, 
if  not  suppressed,  it  must  necessarily  lead, 
and  the  guilt  of  the  particular  individtial 
who  is  charged  before  you.    You  must 


not  permit  your  minds  to  be  too  strongly 
impressed  by  any  public  danger,  at  least 
to  an  extent  that  shall  preyent  your 
directing  the  strictest  and  most  vigilant 
attention  to  the  question  of  how  far  the 
evidence  brings  home  the  particular 
charge  to  the  defendant.  You  cannot,  as 
it  seems  to  mo,  form  a  correct  judgment 
of  how  far  the  evidence  tends  to  establish 
the  crime  imputed  to  the  defendant,  with- 
out bringing  into  that  box  with  you  a 
knowledge  of  the  present  state  of  society, 
because  the  conduct  of  every  individual 
in  regard  to  the  effect  which  that  conduct 
is  cfdonlated  to  produce,  must  depend 
upon  the  state  of  the  society  in  which  he 
lives.  That  may  be  innocent  in  one  state 
of  society,  because  it  may  not  tend  to 
disturb  the  peace  or  to  interfere  with  the 
right  of  the  community,  which  at  another 
time,  and  in  a  different  state  of  society, 
in  consequence  of  its  different  tendency, 
may  be  open  to  j  ust  censure. (a)  Your  atten- 
tion has  been  called  to  the  general  cir- 
cumstances applicable  to  this  case,  which 
refers  to  a  traii2<acti<m  which  has  taken 
place  at  a  public  meeting ;  and  whenever 
a  case  comes  into  a  court  of  justice  con- 
nected with  what  has  passed  at  a  public 
meeting,  topics  of  very  different  de8(3rip- 
tions  are  urged  before  the  jury  by  the 
counsel  on  opposite  sides.  The  object  of 
good  citizens  is  to  preserve  quiet,  good, 
and  effective  government.  We  pride  our- 
selves justly  upon  the  institutions  of  this 
country,  but  that  may  be  considered  one 
of  its  most  valuable,  which  gives  to  the 
people  the  right  of  attending  public  meet- 
ings, and  publicly  discussing  their  actual 
or  supposed  grievances.  If  that  right  be 
valuaDie,  it  is  necessai'jr  that  there  should 
be  a  certain  degree  of  judgment  and  for- 
bearance exercised  in  lookmg  at  the  pro- 
ceedings of  such  a  meeting.  Where  a 
vast  body  of  men  meet  under  the  oppres- 
sion of  certain  grievances,  as  they  suppose, 
if  they  are  in  earnest  their  language  will 
naturally  be  strong.  The  yerj  numbers 
might  produce  a  certain  degree  of  warmth 
and  feeling,  which  finds  its  expression  in 
the  language  which  is  used  by  the  speak- 
ers. It  is  necessary,  in  examining  lan- 
guage used  on  such  occasions,  to  exercise 
a  fair  and  candid  judgment.  To  exercise 
too  acute  and  strict  a  judgment  upon  ex- 
pressions used  at  public  meetings,  and  in 
the  course  of  the  discussion  of  supposed 
public  grievances,  would  be  iu  fact  to 
restrict  such  proceedings  altogether ;  for 
men  can  haraly  speak  upon  subjects  in 
which  they  are  deeply  interested  in  great 
numbers,  without  using  stronger  language 
than  is  used  at  other  times;  therefoie  it 
is  at  all  time:)  necessary  to  look  at  the 

(<i)  See  Rey  v.  Suiluany  11  Cox,  C'.C.  50. 
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surrounding  circnmstances,  not  to  par- 
ticular expressions,  but  to  the  general  tone 
of  any  address  which  may  be  made,  and 
the  situation  of  the  particular  speaker. 
The  circumstances  attending  the  meeting, 
the  general  topics  which  he  introduccH, 
and  the  tone  in  which  he  npeak  i,  should 
all  be  taken  into  account,  in  order  to 
ascertain  whether  the  expressions  he  used 
were  expressions  flowing  from  deliberate 
int-ention,  or  wliotlicr  they  were  hasty  and 
unguarded  and  perhaps  imprudent,  but  not 
flowing  from  any  design  to  })roduce  a 
mischievous  rosuk.  We  are.  therefore, 
much  interested  in  preserving  the  right  of 


that  the  right  of  attending  public  meet- 
ings and  public  discussions  is  not  unduly 
restricted  by  you,  you  are  also  charged 
with  the  duty  of  seeing  that  the  public 
peace  is  not  disturbed,  that  the  rights  of 
individuals  are  not  infringed,  that  public 
property  is  in  no  danger ;  and  that  those 
institutions  of  the  country  upon  which 
peace  and  the  security  of  rights  and  of 
property  all  depend,  are  not  placed  in 
danger  and  jeopardy  by  inflammatory 
addresses  used  at  such  meetings  calculated 
to  excite  the  public  to  an  illegal  and  un- 
constitutional alteration  of  those  institu- 
tions.     You   will,  therefore,  in    the    die- 


attending  public  meetings,  and  freely  dis-  i  charge   of  your   duty,   look    calmly    and 


cussing  public  grievances  perfectly  un- 
shackled so  far  as  concerns  the  exercise  of 
fair,  temperate,  and  deliberate  judgment ; 
not  looking  at  the  expressions  used  by  the 
speakers  there  as  they  ought  to  be  looked 
at  if  they  were  used  by  one  of  yon  sitting 
in  some  calm  and  deliberate  situation, 
such  as  you  are  now  placed  in. 

But,  gentlemen,  it  is  necessary  on  other 
accounts  to  see  that  that  which  I  call  for 
this  purpose  an  institution  of  the  country, 


temperately  at  that  which  has  been  offered 
in  evidence  before  you ;  you  will  look  at 
the  tendency  of  that  which  you  shall  be 
of  opinion  is  proved  to  have  been  uttered ; 
you  will  consider  the  probable  design  of 
him  who  uttered  it,  and  the  probable 
eff'ect  upon  society  if  such  matters  as 
those  which  are  charged  and  proved  should 
pass  unpunished. 

Gentlemen,   the  defendant   is   charged 
with  having  uttered  certain  expressions. 


which  necessarily  exists  for  the  safety  of  '  There  has  been  a  discussion  as  to  whether 


the  country,  to  enable  the  people  properly 
to  secure  and  enfoi-ce  their  rights  by  con-  , 
stitutional  means   and   obtain  redress  of  , 
their  grievances,  is  not  perverted  into  an 
abuse,  and  used  for  the  very  purpose  of 
destroying  that  which  it  is  intended   to 
preserve.     'I'o  secure  liberty  and  property  I 
IS  the  great  object  of  the  law.     It  is  of  i 
great  importance,   therefore,   to  see  that  i 
public  meetings  which  may  be  held  under  , 
the  pretence  of  complaints  and  grievances,  . 
real  or  supposed,  are  not  perverted  so  as 
to  tend  to  the  destruction  of  rights  and 
property,  and  of  exciting  and  producing 


those  expressions  amount  to  a  seditious 
speaking  or  not.  Gentlemen,  it  strikes 
me  that  whatever  may  be  the  name  which 
may  be  given  to  that  style  of  speaking,  if 
those  expressions  are  proved  and  believed 
by  you  to  have  been  uttered  with  the 
intention  of  producing  hatred  and  con- 
tempt of  the  institutions  of  the  country 
and  of  inducing  to  unlawful  resistance, 
they  are  unlawful,  and  he  who  uttered 
them  is  liable  to  bo  punished.  Whatever 
difficulty  some  persons  may  have  in  pre- 
cisely defining  in  what  seSition  consists, 
I  have  no  doubt  that  the  expressions  which 


tumult  instead  of  peace  and  security.  I  are  imputed  to  the  defendant,  do  at  least 
There  is  danger  on  each  side  j  there  may  i  fall  within  any  definition  whatever  which 
be  an  attempt  to  abuse  this  right  of  public  |  can  be  given  of  sedition 


meeting  and  discussion  on  the  one  side, 
and  an  attempt  to  restrain  and  to  restrict 
it,  and  to  punish  men  for  unguarded  ex- 
pressions as  though  they  were  tVio  result 
of  deliberate  design  of  doing  mischief  on 
the  other.  The  safety  of  this  country  is 
found  in  juries  being  the  arbiters  between 
the  two.  It  is  the  jury  who  come  from 
that   society   in   which   the   speaker    has 


Gentlemen,  the  second  charge  is  that  of 
an  illegal  assembly.  Now  as  to  what  con- 
stitutes an  illegal  assembly,  I  apprehend 
there  is  enough  that  is  quite  clear  to 
enable  you  to  form  your  judgment,  when 
you  shall  have  satisfied  yourself  of  the 
facts  attending  this  meeting,  whether  they 
do  or  do  not  constitute  an  unlawful  assem- 
bly.    If  it  should  appear  to  you  that  this 


delivered  the  matter  complained  of,  who  1  m ee ting  was  called  and  got  up,  and  that  per- 
mix  among  that  class  of  persons,  which  I  sons  were  encouraged  to  meet  for  the  pur- 
renders  them  enabled  and  competent  to  I  pose  of  speaking,  and  others  for  the  puipose 
judge  of  the  probable  effect  of  8j)eeche8  i  of  hearing,  seditious  language — language 
which  are  there  addressed,  who  knowing  '  exciting  such  j>ersons  to  violence  and  to 
that  state  of  society  can  best  appreciate  |  resistance  of  the  law — there  will  be  no 
all  the  consequences,  and,  I  may  say,  in  |  doubt  that  that  meeting  is  an  illegal 
all  probability  all  the  motives  of  the  per-  meeting,  and  that  all  who  partook  in  the 
sons  whose  conduct  they  are  called  upon  I  act  of  calling  that  meeting  and  took  part 
to  judge.  You  are  now  placed  in  the  dis-  I  in  those  proceedings,  which  had  such  a 
charge  of  that  particular  duty,  you  are  '  tendency,  will  be  guilty  of  attending  an 
equally  charged  with  the  duty  of  seeing  I  illegal  public  meeting. 
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IThe  learned  jadge  proceeded  to  com- 
ment on  the  eyidence,  and  read  the  record 
in  MitcheV8-CBAe.{a)l 

If  Mittihel  was  proved  to  have  uttered 
the  matter  impatea  to  him,  yon  may  easily 
form  your  own  judgment  whether  with  so 
direct  a  declaration  to  invoke  resistance 
to  all  law  and  to  all  authority,  any  honest 
jury  could  have  formed  any  other  verdict 
than  t!  ey  did. 

But  it  is  said  that  the  defendant 
might  honestly  entertain  the  opinion  that 
this  had  been  improperly  done.  Well, 
but  it  is  not  enough  that  a  man  shall 
honestly  entertain  an  opinion  to  warrant 
him  in  maligning  the  administration  of 
justice,  and  inducing  a  want  of  confidence 
in  a  great  mass  of  persons  of  the  class  of 
those  to  whom  this  matter  was  addressed; 
that  is  not  enough.  A  man  must  be  able 
to  show  much  sljonger  grounds  than  the 
ezpression  of  his  belief  in  a  charge  in 
order  to  be  warranted  in  telling  a  meeting 
composed  of  a  great  number  of  Irishmen, 
who  are  subjects  of  Her  Majesty  as  much 
as  Englishmen,  that  one  of  their  coun- 
trymen has  been  convicted  by  partisan 
judges  and  by  a  packed  jury. 

"I  have  no  sympathy  with  this  damnable 
Crovemmeut." 

Then  you  have  a  passage  which  has 
been  referred  to  about  the  Quoen,  in  which 
it  is  Baid  that  when  the  Queen  forgets  her 
subjects,  the  subjects  may  forget  her. 
The  meaning  of  that  expression,  I  appre- 
hend, if  it  was  used,  nobody  can  doubt. 
You  will  have  to  sav  whether  it  meant 
anything  more  than  that  the  subjects  were 
to  neglect  the  Queen  ;  whether  it  did  not 
intend  to  invite  the  meeting  to  resistance 
and  hostility  to  the  Queen;  and  whether 
the  form  of  expression  which  is  here 
used — 

*'  when  the  Queen  forgets  or  neglects  to  recog- 
nize the  people  " — 

was  meant  to  express  and  to  convey  that 
she  had  so  already  done,  and  that,  there- 
fore, the  period  had  arrived  when  the 
people  would  neglect  or  refuse  to  recog- 
nize the  Queen.  Gentlemen,  I  own  I  was 
rather  surprised  to  hear  the  doctrines 
which  were  propounded.  To  hear  it  said 
that  by  the  law  of  this  country  any  per- 
sons may  set  themselves  up,  and  that  if 
they  think  the  Monarch  of  this  countiT^ 
has  forgotten  his  duty  to  the  subjects, 
they  may  attempt  to  remove  the  Monarch 
from  the  throne,  and  that  there  is  any 
law  whatever  which  can  warrant  that,  I 
was  indeed  surprised.  The  learned  coun- 
sel referred  to  the  Revolution ;  but  he 
sadly  forgot  what  was  the  doctrine  of  the 
great  men  who  directed  that  revolution. 

(n)  Above,  p.  602. 


They  flinched,  even  in  the  unhappy  times 
which  then  occurred,  from  the  doctrine 
which  the  learned  counsel  so  boldly 
avowed.  They  chose  rather  to  put.  what 
occurred  when  King  WUUam  was  called 
to  the  throne,  upon  the  abdication  of  the 
King,  and  not  upon  his  expulsion. 

But,  gentlemen,  consider  the  effect  of 
such  a  doctrine !  Who  is  to  decide  P  Are 
persons  who  are  either  discontented  or 
unfortunate  to  call  a  meeting  nnd  arraign 
the  conduct  of  the  Queen,  and  come  to  a 
judgment  that  she  has  forgotten  her  duty 
to  her  subjectu,  and  may,  therefore,  hie 
expelled  ?  Can  sach  a  question  be  safely 
discussed  and  safely  treated  in  a  meeting 
such  as  this  P  It  is  a  doctrine  most  dan- 
gerous in  itself,  and  perfectly  impossible 
to  be  carried  out  and  acted  upon  ever, 
without  producing  anarchy  and  confnsion, 
and,  I  will  say,  tyranny  in  its  place.  There 
is,  therefore,  no  doubt  that  such  an  ex- 
pression, if  it  had  formed  part  of  this 
indictment,  would  of  itself  have  been  a 
sufficient  matter  of  charge  to  subject  the 
party  to  punishment.  Tou  are  only  at 
liberty  to  deal  with  it  in  order  to  decide 
on  the  motives  and  the  views  of  the  party 
who  shall  be  proved  to  you  to  have  used 
the  other  expressions  which  are  oontained 
in  this  indictment 

Gentlemen,  he  then  proceeds  to  remark 
that  the  Government  is  deserving  of  con- 
tempt, and  so  on,  and  says  that  there  mn^t 
be  an  attempt  to  overthrow  it.  Now,  what 
was  meant  by  the  word  **  Government"  P 
But  suppose,  as  the  learned  counsel  for  the 
defendant  has  said,  that  it  meant  merely 
the  existing  ministry  of  the  day.  Then  by 
what  means  does  he  propose  to  overthrow 
itP  If  by  constitutional  means,  by  the 
exercise  of  that  franchise  which  was  called 
to  your  attention,  or  by  anjr  meami  con- 
sistyent  with  the  law,  and  with  peace,  and 
with  order,  there  would  be  no  crime  what- 
ever in  any  set  of  men  using  legitimate 
means  to  turn  out  any  administration  of 
which  they  do  not  approve.  But  if  the 
tenor  of  the  discourse  is  to  overthrow  the 
Government  by  force,  by  violence,  by  re- 
sistance to  the  law,  then  whether  that 
Government  be  good  or  bad,  approved  or 
disapproved,  that  is  not  justifiable  ;  for  if 
you  may  overthrow  a  Government  of 
which  a  nartioular  individual  or  class  of 
individuals  disapprove  because  it  is  bad, 
another  class  of  persons  may  equally  over* 
throw  you  by  violence.  It  most  ie  done 
by  legal  and  lawful  means,  and  not  by 
violence.  Tou  will,  there fbre,  consider 
what  was  the  sort  of  overthrow  to  which 
the  people  were  invited ;  whether  it  was 
an  ovetrthrow  by  resistance  to  the  law  and 
by  the  exercise  of  turn  alt  and  violence,  or 
by  regular  and  constitutional  moans,  with 
'  whatever  vigour  the  parties  might  think 
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fit  to  use.  But  iio\?  comes  the  expression 
that  there  is  a  safe  mode  of  gettiug  rid  of 
bad  rulers,  and  that  is  by  assassination. 
Now,  the  learned  Counsel,  as  might  be  ex- 
pected of  that  honourable  gentleman,  and 
evei7  other  round  the  table,  would  never 
think  for  a  moment  of  defending  the  use 
of  such  an  expression  or  such  an  exliorta- 
tion.  He  has  taken  the  fair  and  legitimate 
couise  of  suomitting  to  you  that  ilie  evi- 
deme  is  not  such  as  should  satisfy  you 
that  so  horrible  and  s  >  detestable  a  state- 
ment ever  was  made  ;  and  in  proportion 
as  you  detest  it,  he  invites  you  to  be 
cautious  in  the  reception  of  the  evidence 
which  is  offered  to  you  to  prove  that  it  was 
used.  The  more  violent  it  is,  the  learned 
Counsel  tells  you,  the  less  likely  is  it  to 
have  been  used,  and,  therefore,  the  more 
satisfactory  should  be  the  evidence.  On 
the  part  of  the  Crown,  the  evidence  is  that 
of  two  peraons  who  attended  for  the  pur- 
pose of  reporting ;  and  they  swear  that 
theso  expressions  were  used.  But  the 
learned  Counsel  requires  you  to  reject 
their  testimony,  not  to  consider  it  safe  to 
act  upon ;  first,  because  it  is  grossly  im- 
probaole  that  the  person  charged  should 
have  used  it.  But  as  to  the  probability, 
you  must  form  your  own  judgment.  It  is 
a  sentiment  undoubtedly  most  abhorrent 
to  every  feeling  of  honourable  men, 
high  or  low.  The  humbler  classes  of  this 
country  do  not  entiertain  feelings  less 
abhorrent  to  assassination  than  the 
highest  class  in  the  kingdom  ;  at  the  same 
time,  you  must  in  every  individual  case 
not  shrink  from  a  fair  and  calm  examina- 
tion of  the  evidence,  and  see  how  far  it  is 
made  out.  Now.  there  are  other  proba- 
bilities to  be  considered.  You  must  look 
at  the  general  tone  and  see  whether  you 
can  draw  any  inference  from  that ;  next, 
you  have  two  persons  who  swear  that  the 
expressions  were  used,  and  that  thoy 
reduced  them  into  writing;  one  is  a 
shorthand  writer,  the  other  is  not.  Ob- 
servations are  made  with  reference  to  the 
one  who  is  not  a  shorthand  writer,  tending 
to  show  that  his  evidence  is  entitled  to  less 
reliance  from  the  deficient  means  from 
which  he  is  supposed  to  speak,  namely, 
the  writing  in  ordinary  hand  instead  of 
shoithand.  Gentlemen,  I  must  own,  as 
for  as  my  experience  goes,  that  if  one  man 
takes  notes  in  ordinary  hand,  and  another 
takes  notes  in  shorthand,  so  far  as  the 
ordinary  hand  goes,  it  is  generally  the 
most  correct,  he  does  not  take  as  much, 
but  the  shorthand  writer  has  many  marks 
and  notes;  and  it  is  not  unfrequent  to 
find  that  one  person  will  copy  the  mark  as 
meaning  one  thing,  and  another  will  copy 
it  as  meaning  another  thing,  which  is  not 
the  case  with  long  hand ;  and,  I  believe, 
among  the  best  reporters,  it  has  generally 


been  admitted,  were  to  be  found  men  who 
did  not  write  shorthand  at  all.  Now  it 
does  not  appear  that  these  two  reportc  rs 
were  aware  whether  there  was  any  other 
reporter  attending  that  meeting  or  not, 
there  were  no  others  ou  the  platform  or  in 
the  van ;  but  whether  there  were  others 
attending  the  meeting,  they  had  no  means 
of  knowing,  If,  therefore,  they  sent  an 
eiToueous  account  to  a  newspaper,  they 
did  it  at  the  [)eril  of  some  other  reporter, 
or  anybody  else,  taking  a  more  correct 
note  and  contradicting  them.  Now,  at  a 
meeting  of  two  or  three  thousand  ]>ersons, 
an  individual  who  should  impute  a  long 
distinct  statement  to  another  or  so  remark- 
able a  nature  as  that  which  I  have  read, 
would  undoubtedly  do  it  at  the  peril  of 
very  serious  contradiction.  The  pro- 
bability, therefore,  of  the  party  having 
used  the  expressions  must  be  put  against 
the  probability  of  these  two  persons 
sending  their  notes  to  a  paper  guying  a 
false  account  at  the  peril  of  contradiction, 
and  (according  to  their  statement)  the  loss 
of  future  employment.  But,  in  the  next 
place,  you  have  two  persons,  the  one 
writing  shorthand,  the  other  ordinary 
hand,  and  they  agree  in  their  note  of  this 
particular  expression ;  and  that  is  another 
circumstance,  therefore,  to  be  taken  into 
account.  IThe  cross-examination  of  the 
witness  Fowler  was  important  as  affecting 
his  credit,  but  his  evidence  is  supported 
by  the  shorthand  writer,  who  has  produced 
his  original  notes  which  contain  the  ex- 
pression ;  so  that  if  he  invented  it,  in 
concert  with  Fowler,  he  must  have  in- 
vented it  at  the  moment  it  was  spoken. 
One  of  the  defendant's  witnesses  confirms 
the  allusion  to  the  Emperor  of  Austria.] 
The  witness  says  that  the  defendant  was 
remarking  on  governments  which  were 
apparently  strong,  and  pointed  out  how 
soon  they  might  be  shaken  or  destroyed ; 
"  For  what  made  the  Emperor  of  Austria 
fly  from  Vienna  P  The  fear  of  assaBsina- 
tion."  It  was  undoubtedly  a  most  un- 
happy allusion.  In  a  meeting  of  that  sort, 
talking  of  bad  governors — talking  of  a 
Queen  who  had  forgotten  and  neglected 
her  duty  to  her  subjects — pointing  out 
how  the  Government  might  be  destroyed, 
and  pointing  to  an  Emperor  who  had 
flown  from  assassination — ^would,  even 
supposing  it  was  not  followed  by  the 
particular  words  which  were  nsed,  and 
referring  to  the  Emperor  of  Austria,  would 
tend  to  raise  the  idea  of  assassination  in 
the  minds  of  the  hearers,  and  suggest  the 
idea  that  there  was  one  mode  of  redreBs  in 
regard  to  a  Queen  who  had  forgotten  her 
duty  to  her  subjects,  or  in  regard  to  a  b.Mi 
and  contemptible  (Government,  like  th»t 
which  they  impute  the  present  (Govern- 
ment to  be.    And  what  was  the  object  of 
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referriiiff  io  the  Emperor  of  Austria 
haying  fled  from  the  fear  of  assassination; 
not  that  he  had  fled  from  the  displeasure, 
discontent,  excitement,  and  so  on,  of  the 
populace  generally,  but  that  assassination 
had  been  the  cause  ?  Yon  will,  therefore, 
consider  that  supposing  it  stood  as  the 
defendant's  witness  has  stated,  that  in  the 
course  of  speaking  of  these  grievances  he 
referred  to  the  ^^peror  of  Austria,  who 
had  been  compelled  to  fly  from  his  capital 
by  the  fear  of  asassination ;  with  what 
oojeot,  with  what  intent,  and  with  what 
meaning  the  defendant  need  the  expres- 
sion which  the  witnesses  impute  to  him, 
supposing  him  not  to  have  used  all  the  ex- 
pressions which  the  parties  called  by  the 
Crown  haye  sworn  he  did  use.  But  there 
is  no  room  for  doubt,  if  the  expressions 
were  used,  as  sworn  to  by  those  two  wit- 
nesses ;  if  you  credit  Potter,  who  i)roved 
them  from  his  shorthand  notes,  without 
the  aid  of  Fowler ;  or  if  you  credit  the  two 
from  the  confirmation  that  arises  from 
their  united  testimony,  both  speaHng  from 
their  notes,  made  at  the  same  time,  and 
concurring  and  containing  this  passage. 

G^entlemen,  he  then  proceeds  to  say  that 
he  had  fiye  sons,  and  he  declares  that  he 
would  disown  any  one  of  them  who  would 
refuse  to  assassinate  any  person  who  might 
be  instrumental  in  banishing  him  for  the 
pffence  of  which  John  Mitchel  had  been 
convicted.  To  be  sure,  one  hardly  knows 
how  to  deal  with  sufficient  temper  with  an 
expression  which  imputes  to  a  man  that 
whilst  doing  acts  which  might  be  expected 
to  subject  him  to  great  trouble  and  to 
public  prosecution,  he  is  avowing  that  he 
would  wish  that  his  crime  should  be 
followed  by  murder,  to  be  committed  by 
his  sons,  in  order  to  avenge  him,  should 
he  be  made  amenable  to  punishment. 

Gentlemen,  you  will  tnerefore  consider 
how  much  of  that  which  I  have  read  to 
vou,  as  contained  in  the  indictment,  has 
been  proved ;  and  you  will  then  consider 
whether  those  expressions  were  used  with 
the  intention,  which  the  indictment  im- 
putes, to  incite  to  disouiet  and  disturb  the 
liege  subjects  of  the  <^een ;  to  incite  and 
move  to  hatred  and  dislike  to  the  person  ef 
the  Queen  and  of  the  Government  by  law 
established ;  and  to  incite,  move,  and  per- 
suade great  numbers  of  the  subjects  of 
Her  Majesty  to  insurrections,  murders, 
assassinations,  tumult,  and  unlawful 
aasemblies,  and  to  obstruct  by  force  of 
arm?  the  execution  of  the  laws  of  the 
realm.  That  is  the  intent  charged.  Now 
if  the  expressions  were  used  with  the  in- 
tention of  exciting  to  unlawful  assemblies 
and  tumults,  to  obstruct  by  force  of  arms 
the  execution  of  the  laws  of  the  country, 
and  to  bring  the  Queen  and  the  Gk)vem- 
metkt,  by  law    established— by  whioh  is 
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not  meant  the  administration  of  the  day, 
but  the  permanent  Government  of  the 
country,  composed  of  the  various  in- 
stitutions which  unitedly  constitute  the 
Government  of  the  country— if  you  consider 
that  the  expressions  were  used  with  the 
object  of  exciting  to  the  hatred  to  which  I 
have  referred,  or  to  insurrections,  assassi- 
nations, tumults,  and  unlawful  assemblies, 
or  to  obstruct  by  force  of  arms  the  execu- 
tion of  the  law,  Uien  the  defendant  will  be 
guilty.  You  will  understand  it  is  not 
necessanr  that  the  expressions  shall  have 
been  addressed  to  the  mob  with  the  inten- 
tion of  doing  each  or  all  of  these  things ; 
but  it  is  enough  if  they  were  addressed 
with  the  intent  and  purpose  of  accomplish- 
ing any  one  of  them,  and  in  that  case 
the  party  would  be  subject  to  a  verdict 
of  guilty.  Gentlemen,  the  expressions  are 
themselves,  I  apprehend  beyond  all  doubt, 
of  a  very  dangerous  nature.  Of  the  degree 
of  danger  you  will  judge.  It  is  to  juries, 
and  to  jurien  alone,  that  the  country  looks 
to  protect  fair  and  honest  meetings  for  the 
discussion  of  public  grievances,  with  full 
and  free  liberty  in  strong  langua>|ge  to 
discuss  these  grievances,  with  the  view  of 
procuring  a  oonstitutional  and  legal  re- 
dress. "R  is  for  you  to  secure  the  continu- 
ance of  the  riffht  of  public  meeting,  to 
protect  the  right  from  beins  abused,  and 
public  meetings  being  made  the  instru- 
ments of  exciting  to  discontent  and  hatred 
of  the  government  of  the  country,  and  to 
excite  to  those  tumults  and  meetings 
which  have  a  tendency  to  disturb  ^1 
property,  all  peace,  and  make  the 
existence  of  the  right  of  attending 
public  meetings  the  greatest  possible 
nuisance— if,  indeed,  it  could  exist  with 
such  incidents  as  that  last  referred  to. 

There  is,  gentlemen,  a  second  count  in 
the  indictment,  for  attending  an  illegal 
assembly.  Now,  I  before  stated  to  you 
that  if  that  assembly  was  got  up  with  the 
view  of  making  inflammatory  harangues, 
and  speeches  of  a  dangerous  nature,  and 
for  the  purpose  of  getting  people  together 
to  hear  them,  undoubtedly  the  calling  a 
meeting  for  such  purposes  as  those,  and 
calling  people  together  in  such  numbers 
as  to  be  calculated  to  produce  alarm  in 
reasonable  minds,  would  constitute  an 
iUega)  assembly.  More  numbers  mny 
meet  for  the  purpose  of  rcgoicing ;  they 
may  meet  for  the  purpose  of  discussing 
grievances;  they  may  meet  peaceably, 
and  legally,  and  quietly;  but  wherever 
there  ^11  be  a  meeting  of  great  numbers, 
then  it  is  important  to  look  at  the  objects 
of  that  meeting,  by  whom  called,  the 
objects  for  which  it  is  called,  and  the 
manner  in  which  that  meeting  is  con- 
ducted with  reference  to  the  addresses 
which  are  made,  and  the  objects  which 
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are  presented  for  adoption.  It  appears 
that  this  meeting  was  called  by  a  placard, 
in  the  terms,  **  Meet  at  all  hazards!" 
What  was  meant  by  that?  Did  it  mean, 
meet  in  spite  of  the  authority  of  the  civil 
law ;  meet  in  spite  of  any  resistance 
which  may  bo  offered;  or,  what  did  it 
mean  P  It  appears  also  that  there  was  an 
intimation  published  among  a  certain 
class  of  persons  through  different  stations 
or  districts,  and  that  a  great  number  of 
persons  were  gob  together  without  its 
appearing  that  the  attention  of  the  public 
generally  had  been  drawn  to  the  intention 
to  hold  any  such  meeting,  and  it  also 
appears  that  there  were  contemporaneous 
meetings  in  different  places,  because  it 
appears  that  Williams  in  his  speech  says, 
**Oome  with  me;  I  will  lead  you  to  a 
meeting  where  there  shall  be  " — at  one 
time  he  says,  *' five  times  the  number," 
and  at  another  time  he  says,  "  ten  times 
the  number  that  are  here ;  go  with  me 
and  you  will  know  where  you  are  to  go 
when  you  are  there,  and  you  will  be  told, 
when  you  are  there,  what  to  do."  You 
will  look  to  the  manner  of  calling  this 
meeting,  and  you  will  consider,  when  the 
meeting  was  called,  was  there  a  discussion 
of  public  grievances — a  discussion  in  that 
form  and  manner  which  was  consistent  with 
the  intent  and  design  of  procuring  legal 
and  constitutional  redress  for  those  grie- 
vances, or  with  some  other  design.  There 
were  three  or  four  speeches  made ;  you 
have  had  laid  before  you  what  is  alleged 
to  have  been  all  that  was  said ;  you  can 
judge  whether  that  which  was  said,  and 
has  been  detailed  to  you,  really  was  that 
sort  of  discussion  which  reasonable  men, 
intending  only  to  procure  a  legal  redress 
of  grievances,  would  be  likely  to  use,  or 
whether  they  were  expressions  tending 
only  to  produce  dissatisfaction  and  a  con- 
tempt of  the  laws,  and  an  intention  to 
resist. 

Now,  it  is  perfectly  clear  that  meetings 
may  be  called  under  the  pretence  of  pub- 
lic meetings  to  discuss  the  redress  of 
grievances ;  but  persons  are  cjuite  mis- 
taken if  they  suppose  that  juries  will  be 
so  weak  as  to  be  easily  deceived,  if  those 
meetings  are  really  attended  with  circum- 
stances which  disturb  the  public  peace 
and  create  alarm,  that  any  pretence  of 
invitation  to  keep  the  peace  will  be  taken 
to  qualify  the  objects  which  are  distinctly 
apparent  from  the  conduct  of  the  parties, 
and  of  those  circumstances  attending  the 
meeting  which  clearly  show  that  the 
meeting  does  produce  alarm  and  does 
tend  to  disturb  and  interrupt  men  in  their 
lawful  and  reasonable  occupations.  A 
jury  will  never  be  diverted  from  looking 
at  the  real  oharaoter  of  a  meetine  by  any 
pretended  speeches  of  calmness  and  gentle* 


ness  which  may  be  made  by  oonniiig 
speakers  at  the  meeting ;  the  jury  will  be 
found  to  look  at  the  substance.  You  will 
ascertain  the  real  character  of  the  meet- 
ing and  pierce  through  any  expressions 
which  may  inculcate  peace,  if  it  be  in- 
tended that  there  shall  be  no  peace.  But  at 
the  same  time,  in  the  first  instance,  a  man 
ought  to  be  taken  to  mean  what  he  says. 
You  will,  therefore,  always  hear  with  a 
disposition  to  believe  and  to  give  credit  to 
them  expressions  inviting  to  the  public 
peace  ;  but  when  you  do  hear  them,  what- 
ever may  be  your  inclination  to  believe 
them,  if  the  meeting  is  called  in  a  manner 
to  import  secrecy,  and  an  intention  to 
throw  the  public  authorities  off  their 
guard,  that  they  may  not  be  there  to 
preserve  the  public  peace — if  you  find 
that  they  are  under  the  control  of  par- 
ticular individuals  to  whom  the  mob  or 
the  people  assembled  lend  themselves, 
and  are  readv  to  go  where  they  are  led, 
and  to  do  what  they  are  told— in  that 
case  being  a<!Companied  with  baranffues 
which  in  your  judgment  are  calculated  to 
excite  resistance  and  disobedienoe  to  the 
law,  beyond  all  doubt,  whatever  expres- 
sions may  be  used,  such  a  meeting  is  an 
illegal  meeting.  Now,  look  at  the  circum- 
stances under  which  this  meeting  is 
called  ;  look  at  what  is  said  at  the  meet- 
ing; look  at  the  control  which  it  is  said 
Williams  exercised  over  the  meeting, 
leading  it  to  such  a  plaoe  as  he  thought 
fit,  and  taking  persons  with  him  under  hijs 
direction,  that  they  might  do  what  they 
were  told.  Attend  also  to  what  passed  at 
the  coffee-shop  in  Redcross  Street,  when 
they  talked  of  doing  something,  and  one 
of  the  parties  was  speaking  from  tiie 
window,  the  mob  said  *'  Come  down,  and 
we  will  do  it  to-night."  That  was  ac- 
companied  by  an  invitation  to  go  to  the 
Times  newspaper  office.  It  is  to  be  ob- 
served that  the  defendant  is  not  proved 
to  have  been  there ;  and,  therefore,  we 
ought  to  take  him  not  to  have  been  there, 
and  he  is  not  responsible  for  what  was 
there  said,  unless  it  can  be  supposed  to 
have  been  part  of  the  original  design. 
When  they  separate  the  defendant  ia 
present,  and  then,  according  to  the  state* 
ment,  stopped  speaking  to  enable  WiUiamm 
to  tell  the  people  to  fall  in  four  abreast 
and  to  follow  nim ;  and,  before  he  speaks, 
WiUifMM  has  stated  that  he  would  lead 
them  to  a  meeting  ten  times  greater  in 
numbers,  and  they  would  do  what  he 
desired.  Whether  that  can  be  taken  by 
you  as  satisfactory  evidence  that  the  de^- 
fendant  was  mixed  up  with  WHUwms,  so 
as  to  exercise  a  control  over  the  mob 
under  the  leadership  of  WHUamt ;  if  it 
satisfies  yon  of  that,  then  what  was  done 
under  such  an  arrangement  would  afibot 
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the  defendant ;  but  it  woold  not  other- 
wise. If  there  was  a  new  thought,  some- 
thing which  arose  after  they  left  Olerken- 
well— the  last  place  at  which  the  defendant 
was  seen — ^yon  onght  to  reject  the  words 
altogether,  and  ought  not  to  allow  your 
Terdict  to  be  in  any  degree  inflaenced  bv 
what  passed.  You,  therefore,  will  look 
at  the  character  of  this  meeting  ;  how  it 
was  called;  by  whom;  what  was  said; 
and  you  will  form  your  judgment  whether 
or  not  it  was  called  for  the  purpose  of 
hearing  and  making  seditious  epdeches, 
and  for  the  purpose  of  exciting  general 
discontent ;  and  althongh  not  intended  to 
excite  to  a  riot  on  that  night,  whether  it 
was  intended  to  prepare  the  minds  of  that 
mob  with  such  a  degree  of  discontent, 
with  such  a  dejpree  of  hostility  to  the  ex- 
isting  authorities  of  the  connliryy  as  should 
render  them  fit  and  apt  instruments  on  a 
ftiture  day,  when  they  might  be  more 
prepared.  If  you  see  any  ground  for  that 
conclusion  upon  the  eyioence  before  you, 
it  will  be  material  that  you  should  take 
that  into  consideration.  Tou  will,  there- 
fore, consider  whether  the  defendant  used 
the  language  which  is  imputed  to  him  in 
the  first  count ;  and  when  you  have  satis- 
fied yonrselyes  of  the  extent  to  which  it 
is  proved,  you  will  see  whether  those  ex- 

Eressions  were  uttered  with  the  design  of 
aving  the  tendency  to  which  I  have 
called  your  attention ;  and,  in  the  next 
place,  you  will  also  consider  the  circum- 
stances attending  the  meeting,  although 
it  fell  short  of  being  a  riot,  for  a  meeting 
may  be  a  very  illegal  assembly  without 
there  being  a  riot.  A  meeting  called  for 
the  purpose  of  exciting  general  discontent 
and  putting  the  people  in  that  state  of 
exasperation  which  may  lead  to  a  riot,  by 
maligning  the  authorities  of  the  country, 
would  be  an  illegal  meeting,  although  it 
should  stop  short  of  a  riot;  therefore, 
although  the  learned  Counsel  was  relieved 
from  any  burthen  of  defending  his  client 
against  the  riot,  inasmuch  as  on  this  |  ar- 
ticular occasion  it  would  appear  that  the 
alarm  was  not  very  great,  they  speak  of 
other  meetings  and  at  other  times  which 
we  cannot  mix  up  with  the  present  oc- 
casion. The  evidence  was  certainly  not 
strong  upon  the  alarm  which  was  produced 
on  this  very  night.  One  man  was  called 
who  told  you  that  shops  were  shut  on 


several  nights,  and  he  could  not  distin- 
guish this  night  from  the  rest ;  but  there 
were  a  great  many  persons  to  hear  what 
was  saia,  and  you  wul  judge  how  far  what 
was  said,  with  the  number  of  persons  who 
were  present  at  that  hour  of  the  night, 
namely,  commencing  at  six  or  seven 
o'clock  and  keeping  on  till  half-past 
eleven — ^you  will  judge  how  far  such  a 
meeting  would  be  an  illegal  assembly. 
Althouffh  the  defendant  may  not  be  re- 
sponsible for  every  expression  which  may 
have  been  used  after  tne  time  he  is  shown 
to  be  at  the  meeting,  yet  undoubtedly 
this  was  a  continuance  of  that  meeting  of 
which  you  have  the  commencement,  and 
you  may  fairly  take  into  acoount  what 
took  place  after  that  meeting  in  consider- 
ing the  character  which  belonged  to  it  at 
the  time  of  its  assembling.  It  does  ^P^^ 
that  the  defendant,  WUhams,  and  WOar- 
thy  took  a  leading  part;  they  were  in 
the  van.  It  will  be  remembered  that  you 
have  no  evidence  that  they  were  the  per- 
sons who  called  the  meeting,  or  who  pro- 
cured the  van ;  they  were  the  only  persons 
who  took  that  part  of  leading  the  meeting, 
which  may  very  properly  Be  taken  into 
your  consideration  in  aetermining  whether 
they  were  or  were  not  the  persons  who 
called  that  meeting.  Tou  will  take  the 
whole  into  your  consideration.  It  is  beyond 
all  doubt  a  most  important  case,  and  much 
depends  on  you  in  holding  even  scales, 
and  exercising  a  cautious  but  firm  judg- 
ment on  the  part  of  the  Government  and 
between  the  public  and  the  defendant, 
taking  care  to  preserve  the  public  right  of 
free,  open,  vigorous  discussion,  if  people 
think  nt,  of  public  grievances,  on  the  one 
hand,  and  that  you  do  not  allow  it  to  be 
abused  by  the  creating  of  public  terror 
and  public  mischief  on  the  other.  You 
will  consider  your  verdict,  and  I  dare  say 
you  will  come  to  a  satisfactory  conclusion. 

The  jury  retired,  and,  after  an  absence 
of  fifteen  minutes,  returned  a  verdict  of 

Bee  sentence  below,  p.  817. 

Matbrials  made  use  ov. — The  speeches 
of  counsel  and  the  summing  up  are  taken 
from  Mr.  Gurney's  shorthana  note,  pre- 
served at  the  Treasury.  The  evidence  is 
ti^en  from  the  Old  Bailey  Sessions  Papers. 


B  b2 


775]  The  Queen  against  WiUiaims  cmd  Vemon,  1848.  (776 

THE  QUEEN  agaivst  WILLIAMS  AND  VERNON. 


Trial  of  Joseph  Williams  and  William  John  Vernon,  at  thb 
Central  Criminal  Court,  before  Wilde,  G.J.,  and  Parke,  B.,  for 
Unlawful  Assembly  and  Riot,  July  6, 1848. 

Indictment  for  unlawful  assembly  and  riot.  Evidence  was  given  that  Williams  and  Vernon 
took  part  in  orgunizinii^  the  meeting  at  Clerkenwcll  Grtien  on  May  29,  1848,  and  the  night  proces- 
sion through  the  streets,  which  was  dispersed  by  the  police,  and  that  Williams  and  Vernon  ad- 
dressed the  procession  from  a  coffee-house  window,  Williams  telling  them  to  resist  the  police  if 
attacked,  and  Vernon  to  go  home  quiet  to-night.  Verdict:  Williams  guilty  of  unlawful  assembly 
and  riot ;  Vernon  guilty  of  unlawful  assembly. 

Incitements  to  riot. 

Persons  assaulting  constables  when  engaged  in  dispersing  an  unlawful  assembly  are  gnilty 
of  riot,  and  persons  counselling  and  procuring  such  assaults  are  themselves  guilty  oi  riot, 
even  though  not  actually  present  when  the  assaults  are  committed. 


This  was  a  prosecution  for  unlawful 
assembly  and  riot  arif^ing  out  of  the  meet- 
ing on  Clerkenwell  Green,  on  May  29, 
1848,  and  the  subsequent  procession 
through  the  streets  described  m  the  evi- 
dence in  the  previous  case. 

Counsel  for  the  Crown :  The  Aitomey- 
General,  Wehhy,  Bodkin,  and  Clerk. 

Counsel  for  Williams :  Serjeant  Allen, 

Counsel  for  Vernon:  Parry  and  Met' 
calfe. 

Indictment. 
The  first  count  was  for  unlawful  assem- 
bly and  charged  that  the  defendants,  with 
3,000  others,  to  the  jurors  unknown,  &c., 
unlawfully,  riotously,  and  routously  did  assem- 
ble and  gather  together  to  disquiet  and  disturb 
the  peace  of  our  said  Lady  the  Queen,  and  to 
raise  insurrection,  riots,  and  tumults  within  this 
realm,  and  to  obstruct  by  force  and  arms  the 
execution  of  the  laws  of  this  realm,  to  the  great 
disturbance  and  terror,  not  only  of  the  liege 
subjects  .  .  .  then  and  there  being  and 
residing,  but  of  all  other  the  liege  subjects 
.  .  .  then  passing  and  repassing  in  and 
along  the  Queen's  highway  there,  in  con- 
tempt, &c. 

The  second  count  was  for  a  riot,  and 
charged  as  before  that  defendants,  &o., 
unlawfully,  riotously,  and  routously  did  assem- 
ble and  gather  together  to  disquiet  and  disturb 
the  peace  of  our  said  Lady  the  Queen,  and 
being  so  assembled  and  gathered  together  did 
then  and  there  unlawfully,  riotously,  and  rout- 
ously, and  tumultuously  make  a  great  noise, 
riot,  tumult,  and  disturbance,  and  did  then  and 
there  remain  and  continue  so  asAcmbled  and 
gathered  together,  and  making  such  noise,  riot, 
tumult,  and  disturbance,  as  aforesaid,  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  hoars 
then  next  following,  to  the  great  disturbance 
and  terror,  not  only  of  the  liege  sulgeots  there 


being  and  residing,  but  also  of  the  other  liege 
subjects  .  .  .  then  passing  and  repassing 
in  and  along  the  Quuen's  common  highway,  in 
contempt,  &c. 

The  Attorney-Oeneral,  in  opening  the 
case,  again  stated  the  facts  ae  to  the 
meeting  on  Clerkenwell  Green,  as  in  the 
previous  case. 

Serjeant  Allen,  on  behalf  of  WUUami, 
applied  that  he  might  be  allowed 
to  retract  his  plea  and  plead  guilty, 
stating  that  after  the  lucid  expositicm  of 
the  law  the  dav  before  hj  the  Lord  Chief 
Justice,  as  to  what  constituted  an  illefi;al 
meeting,  he  could  make  no  reasonable 
struggle  against  the  application  of  the 
evidence.  The  Court  were  of  opinion  that, 
as  the  jury  were  charged,  it  would  be 
better  to  take  a  verdict  at  the  end  of  the 
case. 

The  evidence  was  nearly  the  same  as  in 
the  previous  case. 

Hora,ce  Hardy,  police-constable,  stated 
that  the  procession  halted  in  front  of  the 
coffee-house  in  Bedcross  Street  at  half- 
past  eleven  at  night.  Williams  made  a 
speech  from  the  leads,  and  said  that  they 
had  now  had  a  meeting  to  show  "  Finality 
Jack"  whether  they  wanted  reform  or  no. 
He  said, 

"  He  would  not  let  us  have  a  meeting  on  the 
10th  of  April.  We  haye  now  had  one  without 
his  leaye,  and  we  will  continue  to  meet  every 
night  on  Clerkenwell  Green  and  Stepney  Green 
until  we  hear  such  news  from  our  Irish  brethren 
as  our  danmable  press  will  not  giye  os.  I  meaa 
when  our  Irish  brethren  will  want  us  to  assist 
them  in  obtaining  their  h*berties." 

Vernon  then  spoke.    Be  oommenced, 

"Myrmidons,  myrmidons,  for  that  is  now 
your  name,** 

and  then  he  said  something  about  how 
they  got  that  name.    He  said  this  nights 
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had  cheered  his  drooping  spirits.  .  He 
shonld  not  speak  mnch ;  he  was  now  re- 
solved only  to  act.    He  said* 

"  Yon  will  go  home  to-night." 
To  that  the  mob  began  saying, 

**  No,  to-night,  to-night    Come  down  among 
U8  to  lead  ns,  and  we  will  do  it  to-night" 
I  do  not  think  he  said  any  more. 

M^Carihy  then  said, 

"  No,  not  to-night,  hut  to-morruw  night,  and 
hring  your  gang  and  pistola  with  you." 

Vernon  was  still  there. 

The  record  of  MUoheVs  trial  for  treason 
felony  having  been  produced  and  proved, 
the  Attorney' General  proposed  to  read 
from  it  the  extract  from  the  United  Irieh- 
man  in  respect  of  which  Mitehel  was  con- 
Ticted.(a) 

Parry  :  The  record  is  evidence  of  MiU 
cheTe  conviction,  but  as  against  third 
parties,  it  is  no  evidence  of  the  facts 
stated  in  the  record  on  which  the-  conrio- 
tion  followed. 

WiLDB,  O.J.  I  It  is  not  offered  as  evi- 
dence to  show  that  John  Mitehel  ever  used 
any  one  of  the  words,  or  did  any  one  of 
the  acts,  of  which  he  was  convicted. 

Parry :  ITien  why  is  it  admitted  P 

Pa&kb,  B.  :  Only  to  explain  the  obser- 
vationa  of  the  defendant  and  the  prisoner 
(WilUame),  or  any  person  for  whose  acts 
they  are  responsible.  It  cannot  be  pushed 
beyond  that. 

Meteaffe :  It  does  not  appear  that  all  the 
averments  therein  set  out  were  proved. 
Further,  Vernon  was  not  present  when 
MiteheVe  trial  was  alluded  to. 

Atiomey'Oeneral :  It  is  evidence  of  the 
character  of  the  meeting  against  Vernon. 

Pasks,  B.  :  There  can  be  no  doubt  it  is 
admissible  agakist  Williams,  who  is  still 
formally  on  his  trial,  but  as  regards 
Vernon,  there  is  no  evidence  to  connect 
him  with  it. 

Patry,  for  Vernon,  comphdned  of  the 
attempts  to  prejudice  the  case  before 
trial,  and  of  the  attempt  of  the  Attomev- 
Oeneral  to  read  the  record  of  Mitehd's 
trial  for  the  same  purpose,  and  of  his 
allusions  to  communism  in  France  and 
the  state  of  Paris.  This  prosecution  was 
the  result  of  a  pcmic  raised  by  the  Press 
about  these  meetings.  To  be  a  Ohartist 
was  now  a  term  of  reproach.  The  right 
to  use  violence  as  the  lask  resort  was 
dearly  part  of  the  constitution.  All  the 
principles  of  the  Oharter  had  been  advo- 
cated by  Fo»  as  far  back  as  1780;  it  was 
a  genuine  Saxon  sort  of  thing.  On  behalf 
of  Vernon,  counsel  repudiated  all  desire 
to  resort  to  force.  Vernon  desired  to  be 
known  as  a  Ohartist.  Oounsel  contrasted 
the  prosecution  of  the  defendant,  a  man  in 

(a)  Above,  p.  602. 


humble  circumstances,  with  the  impunity 
allowed  to  persons  in  good  positions,  such 
as  Ool.  Evans,  the  speakers  at  the  New- 
hall  meeting,  &c.,  during  the  Beform 
agitation.  Admitting  the  meeting  to  be 
unlawful,  Vernon  took  no  part  in  it,  he 
was  a  mere  spectator.  He  merely  accom- 
panied the  procession  as  a  spectator,  and 
said  he  would  take  no  part  in  it. 

The  Attorney* General  having  replied, — 

Parkb,  B.  :  Gentlemen  of  the  jnry,  this 
is  an  indictment  against  the  prisoners  at 
the  Bar — WiUiams  and  Vernon — which 
charges  them  with  the  misdemeanor 
of  being  present  at  an  unlawful  as- 
sembly, ana  of  riot.  It  is  only  necessary 
for  me  to  tell  you  what  is  the  law 
with  respect  to  a  riot  and  an  unlawful 
assembly,  and  participation  in  it,  and 
that  will  enable  you  to  come  to  a  correct 
conclusion  in  this  case.  A  great  deal  has 
been  said  about  the  conduct  of  the  Govern- 
ment. A  writer  has  observed  that  if 
an  individual  in  private  life  were  always 
to  conduct  himself  with  reference  to 
his  legal  rights,  and  were  always  to 
enforce  them,  he  would  not  be  very  well 
thought  of  by  his  neighbours,  and  you 
may  make  the  same  remark  of  a  Govern- 
ment, and  that  if  a  Government  were 
always  enforcing  its  legal  rights  and 
punishing  every  breach  of  duty  on  the 
part  of  a  subject,  it  would  not  be  very 
likely  to  conciliate  the  affections  and 
esteon  of  those  who  live  under  its  sway. 
Therefore  we  may  well  excuse  the  Govern- 
ment, from  particular  considerations  of 
which  they  are  the  best  judges,  passing 
over  clear  offences  of  the  law  at  one  time, 
and  causing  them  to  be  pat  into  a  course 
of  inauiry  at  another,  and  punishing  the 
offenaers  if  punishment  is  due.  That 
point  depends  entirely  upon  the  view 
which  the  Government  take  of  the  position 
of  public  affairs,  and  of  their  own  duty. 
They  have  thought  it  necessary  to  make 
the  present  meeting  (similar  meetings 
having  taken  place  notoriously  on  several 
occasions)  the  subject  of  leg^  inquiry. 
We  have  nothing  to  do  with  their  omis- 
sions on  former  occasions,  or  with  their 
passing  over  similar  transactions  if  they 
nave  done  so,  or  with  their  conduct  in 
punishing  if  they  have  done  that. 

[The  counsel  for  both  WiUiams  and 
Vernon  have  admitted,  after  the  statement 
of  the  law  laid  down  distinctly  and  clearly 
by  my  Lord  Chief  Justice  yesterday,  that 
the  meeting  was  an  unlawful  assembly, 
which  commenced  on  the  29th  May  last, 
and  which  continued  to  the  very  great 
disturbance  of  the  public  peace  from 
seven  o'clock  on  that  evening  until  near 
midnight.  Vernon* 9  counsel  has  admitted 
that  he  cannot .  stftnd  up   in  his   plaea 
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(althongh  he  can  contODd  as  strongly  as 
any  mnn  for  the  rights  of  his  client),  and 
say  that  that  meeting  was  not  an  illegal 
meeting,  and  the  only  question  about  that 
will  be,  was  Vernon  a  party  to  it  P] 

The  next  question  will  be  whether  either 
of  them  is  guilty  of  a  riot ;  and  it  is  plain, 
beyond  all  possibility  of  doubt,  that  if 
that  was  an  illegal  assembly >  a  resistance 
to  constables,  accompanied  with  a  dis- 
charge of  missiles  and  personal  violence 
directed  against  the  constables,  was  an 
act  of  riot  on  the  part  of  tho^e  persons 
who  wore  guilty  of  it.  Those  persons  who 
threw  stones  at  the  police  officers,  those 
persons  who  assaulted  them  in  any  other 
way  when  they  were  doing  their  duty  by 
dis|)ersing  an  illegal  assembly — for  there 
is  no  doubt  that  the  police  officers  were 
bound  to  do  so  by  law— all  those  who  con- 
cur at  once  in  making  a  simultaneous 
attack  upon  them,  were  guilty  of  a  riot  in 
point  of  law ;  and  the  question  will  be, 
whether  the  evidence  satisfies  you  that 
the  prisoner  Williame  and  the  defendant 
Vernon  were  guilty  of  that  ofi'enoe.  Those 
who  counselled  and  procured  that  to  be 
done,  although  not  personally  present  at 
the  identical  moment  when  the  constables 
were  attacked,  are  equally  guilty  of  a  riot 
in  point  of  law ;  for  to  a  misdemeanor 
there  are  no  accessories,  as  there  are  in 
oases  of  felony  ;  all  who  concur  in  a  misde- 
meanor are  guilty  of  that  misdemeanor ; 
therefore,  the  point  for  you  to  inquire 
with  respect  to  the  prisoner  Williams,  and 
which  is  the  only  remaining  point,  and 
also  with  respect  to  the  defendant  Vernon^ 
is  whether  you  think  in  that  which  took 
place  in  Bedcross  Street,  opposite  the 
ooffee-house,  the  prisoner  WilldanM  en- 
couraged the  mob  to  resist  the  constables 
by  giving  them  directions  to  make  a  re- 
sistance in  case  they  should  attack  them ; 
and  if  he  did  so,  and  they  did  resist,  then 
the  act  of  the  mob,  in  assaultiug  the  con- 
stables, is  the  act  of  the  person  who  coun- 
selled it  to  be  done.  Therefore,  on  this 
part  of  the  case,  the  question  willj  be, 
whether,  it  being  confessed  that  WiUiams 
18  guilty  of  the  offence  of  an  illegal  assem- 
bly, you  are  satisfied  by  the  evidence  of 
what  occurred  at  the  coffee-house  which 
is  spoken  to  by  two  witnesses,  Williams 
was  a  party  in  giving  directions  to  the 
mob  to  resist  the  constables. 

With  respect  to  the  defendant  Vernon, 
his  learned  Counsel  has  very  properly 
admitted  that  the  meeting  on  that  occa- 
sion was  an  unlawful  meeting.  It  un- 
doubtedly was  in  itself  an  unlawful  meet- 
ing, consisting  of  numbers  assembled  at 
that  hour  of  the  night— seven  o'clock, 
and  continuing  until  twelve  o'clock — a 
very  large  number  of  persons,  varying:, 
aooording  to  the  testimony  of  the  witnessei^ 


from  3,000  or  4,000  at  the  commenoement, 
to  as  many  as  50,000  at  the  end,  composed 
either  of  those  who  are  part  of  the  un- 
lawful assembly,  or  of  those  who  are 
accidentally  present.  The  circumstanoes 
under  which  it  took  place,  and  the  mode 
in  which  the  march  took  place  in  the  night 
time,  alarming  the  tradesmen,  and  com- 
pelling them  to  shut  their  shops,  beyond 
all  doubt  brings  it  within  the  descrip- 
tion of  unlawful  assembly.  Now,  upon 
that  it  will  be  my  duty  to  tell  you  what  is 
the  law.  Every  person  who  attends  that 
assembly  with  the  intention  of  giving  it  his 
countenance  and  support,  who  encourages 
the  persons  guilty  of  an  unlawful  act  by 
act  or  deed  at  the  time,  is  a  member  of 
that  unlawful  assembly,  and  is  liable  to  be 
indicted  as  such.  If  an  innocent  spectator 
goes  there,  not  being  privy  beforehand  to 
any  intention  to  violate  the  law  by  the 
collection  of  a  number  of  persons  for  an 
illegal  purpose,  and  is  accidentally  present, 
innocently  or  as  an  idle  spectator,  although 
he  exposes  himself  to  great  danger,  he  is 
not  necessarily  indictable  for  the  offence  of 
an  illegal  assembly.  But  it  is  quite  certain 
that,  if  it  become  the  duty  of  the  polioe 
officers  to  disperse  that  assembly,  as  it  un- 
doubtedly was  their  duty  when  it  became 
dangerous  to  the  public  peace,  any  man 
who  is  there  as  a  perfectly  innocent  spec* 
tator  cannot  complain  of  any  act  of  force 
which  is  necessarily  and  properlr  used  by 
the  constables  for  the  purpose  of  oispersing 
that  assembly ;  for  he.  by  his  own  volun- 
tary act,  put  himself  in  a  position  of  being 
mistaken  for  men  who  are  guilty  of  a 
breach  of  the  law,  and  must  take  the  con- 
sequence, and  suffer  all  the  inconvenience 
which  the  act  of  the  constables  brings  upon 
him.  I'hat  law  has  been  distinctly  laid 
down  by  Mr.  Justice  Hohayd,  a  very 
eminent  judge;  and  there  is  no  doabt 
about  its  correctness. (a)  But  if  you  should 
think,  under  the  circumstances,  that  a 
man  was  present  merely  as  an  idle  spec- 
tator, not  having  any  knowledge  that  the 
meeting  was  held  for  an  illegal  purpose, 
and  not  afterwards  assisting  it  actively* 
by  walking  in  procession  or  enoouragin^ 
those  who  do  so,  in  that  case  he  would 
not  be  indictable  for  the  offence.  lT*^o 
learned  judge  commented  on  the  evidence.] 
Gentlemen,  you  will  have  to  say  whether, 
looking  at  the  whole  of  the  evidence,  yea 
are  satisfied  that  the  defendant  V^num 
was  a  partaker  in  this  illegal  transaction—- 
not  a  mere  casual,  innocent  spectator ;  not 
a  mere  idle  looker-on ;  but  a  participator 
in  the  unlawful  assembly,  and  therebj- 
being  one  of  those  who  had  planned  it 
before,  or  encouraged  it  as  a  whole  in  the 
course  of  its  progress.    Whether  he  was 

(a)  JUd/ord  v.  Birle^,  1  St  Tr.  N.S.  1071. 
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Bubdeqnentlv  gnilty  of  a  riot  is  a  matter 
which  will  depend  upon  your  coustruotion 
of  that  which  tookplaoe  when  he  addressed 
the  mob  at  the  ooflee-house. 

Whether  he  heard  what  was  said  by 
WilliamhB  or  not,  is  lefc  in  uncertainty — he 
might  have  done  so — it  is  presented  to 
your  consideration  that  he  did  ;  but  if  you 
take  his  words  to  be  stated  correctly,  he 
deprecates  them  continuing  together,  and 
advises  them,  though  for  a  very  illegal 
object,  to  meet  together  when  they  were 
prei>ared  to  act.  The  words  which  are 
attributed  to  him  are :  ''I  will  not  speak 
much,  I  am  now  resolved  only  to  act; 
you  may  go  home  to-night."  So  liiat  his 
address  to  the  mob  was  to  go  home  that 
night ;  and  if  he  really  did  advise  them  to 
go  home  that  night,  and  did  not  tell  tbem, 
as  WiUiofM  did,  to  resist  the  constables, 
then  he  is  not  guilty  of  a  riot. 

The  jury  found  WHJUams  guilty  of  un- 
lawful assembly  and  riot,  and  Vem<m 
guilty  of  unlawral  assembly. 

See  sentences  below,  p.  821. 

On  July  7,  Alexomd^  Sharpe  was  tried 
before  Wilde,  O.J.,  for  sedition,  unlawful 
assembly,  and  riot.  Evidence  was  given 
that  he  attended  a  meeting  of  Irish  Oon- 


federates  and  Chartists,  in  Bonner*s  Fields, 
on  Sunday,  June  4 ;  that,  referring  to  the 
action  of  the  police  in  diflpersing  a  meet- 
ing, he  said  that  if  he  bad  been  there  he 
would  hare  recommended  the  people  to 
have  made  an  opening,  admitted  aud  en- 
closed them  all,  and  veiy  few  would  have 
oome  out :  and  that  he  advised  the  people, 
if  attacked,  to  pull  up  the  palings  and 
use  them  against  the  police.  At  the  close 
of  the  meeting  there  was  a  conflict  with 
the  police.  Verdict,  guilty  of  sedition 
and  unlawful  assembly.  For  sentence,  see 
below,  p.  821. 

On  July  8,  Francis  Looney  was  tried 
before  Wilde,  O.J.  for  sedition,  unlawful 
assembly,  and  riot.  Evidence  was  given 
that  he  attended  a  meeting  of  three  or 
four  hundred  people  at  the  Chartist  Hall, 
Webber  Street,  Blackfriars,  on  Monday, 
June  5,  and  that  he  denounced  the  con- 
viction of  John  Miichelf  and  urged  the 
people  to  arm.  Verdict,  guilty  of  sedition 
and  unlawful  assembly.  For  sentence, 
see  below,  p.  821. 

Hatebiai^  made  use  op. — The  above  re- 
port is  taken  from  Mr.  Gumoy's  short- 
hand notes,  preserved  at  the  Treasury. 
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THE   QUEEN   against  ERNEST   JONES. 


Trial  of  Ernest  Charles  JoNEs(a)  for  sedition  and  unlawful  as- 
sembly AT  THE  Central  Criminal  Court  before  Wilde,  C.J.(6), 
July  10,  1848. 

Indictment  for  sedition,  unlawful  assembly,  and  riot  Evidence  was  given  that  Ernest  Jones,  a 
prominent  Chartist,  attended  the  meeting  at  Bonner's  Fields  on  Sunday,  June  4,  1848 ;  that  he 
told  the  people  to  stand  their  ground  shoulder  to  shoulder,  if  they  saw  the  police  coming ;  to 
organize  in  their  classes  and  wards,  to  steer  clear  of  all  partial  outbreak  and  partial  rioting  ;  that 
not  a  single  blow  need  be  struck  in  England,  that  it  must  and  would  be  struck  in  IreUnd  ;  and 
that  the  green  flag  would  float  over  Downing  Street  and  St.  Stephen's,  and  Lord  John  Basse II 
and  Sir  George  Grey  be  sent  to  take  the  places  of  the  convicts  Mitcheljand  Frost  Verdict  : 
Guilty  of  sedition  and  unlawful  assembly. 

1.  Seditious  speech. {c^ 

A  speech  urging  the  people  to  form  themselves  into  unlawful  associations,  and  incitiDg  to 
insun-ection,  unlawful  assembliei,  breaches  of  the  peace,  and  the  forcible  obstnictioD 
of  the  execution  of  the  law  is  seditious,  the  circumstances  of  the  time  being  such  that 
the  public  peace  is  likely  to  be  thereby  endangered. 

2.  Unlawful  aasembly.{d) 

A  meeting  convened  to  hear  such  a  speech  is  an  unlawfal  assembly  so  fur  as  those  are 
concerned  who  are  parties  to  calling  it  or  attending  it  for  that  purpose. 


(a)  See  Gam  aiage's  History  of  the  Chartist  Movement ;  Diet,  of  Nat.  Biog.,  art.  "  Jones, 
Ernest  Charles  " ;  "  Sixty  Years  of  an  Agitator's  Life,"  by  G  J.  Holyoake ;  and  note  in  4  St  Tr. 
N.S.  1427. 

(6)  Afterwards  Lord  Truro,  L.C. 

(c)  See  Reg.  v.  Sullivan,  11  Cox,  C.C.  50. 

(rf)  The  authorities  on  unlawful  assembly  are  collected  in  a  note  to  Rex  v.  Hunt,  1  St  Tr. 
N.S.  435n. 


This  was  an  indictment  against  Ernest 
Charles  Jones,  barrister-at-law  and  Char- 
tist leader,  for  sedition,  unlawful  assem- 
bly, and  riot.  The  charge  arose  out  of 
the  meeting  at  Bonner's  Fields  on  Son- 
day,  June  4, 1848,  at  which  the  defendant 
was  one  of  the  speakers. 

Counsel  for  the  Crown  :  The  Attorney- 
General  (Sir  John  Jervis  (a)),  Welsby, 
Bodkin,  and  Clerk. 

Counsel  for  the  defendant:  Serjeant 
Wilkins, 

Indictment. 

Central  Criminal  Court,  1  The    Jarors,   &c.,  do 
to  wit  J  present  Ernest  Charles 

Jones,  late  of  the  parish  of  St  Matthew,  Bethnal 
Green,  in  the  county  of  Middlesex,  gentleman, 
being  a  wicked,  malicious,  seditious,  and  evil- 
disposed  person,  and  unlawfully,  wickedly, 
maliciously,  and  seditiously  contriving  and  in- 
tending the  peace  of  our  Lady  the  Queen  and 
this  r^ilm  to  disquiet  and  disturb,  and  to  destroy 
and  overthrow  the  Government  by  law  estab- 
lished within  this  realm,  and  to  incite,  move,  and 
persuade  great  numbers  of  the  liege  subjects 
.to  form  themselves  into  unlawful  asso- 
ciations, confederacies,  and  combinations,  and  to 
incite  and  stir  them  up  to  insurrections,  riots, 
tumults,  unlawftil  assenihlies  and  breaches  of  the 

(d\  Afterwards  Chief  Justice  of  C.P. 


peace,  and  to  obstruct  and  prevent  by  force  and 
aims  the  execution  of  the  laws  of  this  realm 
and  the  preservation  of  the  public  peace  hereto- 
fore, to  wit,  on  the  4th  day  of  June,  &c 

in  the  presence  and  hearing  of  divers,  to  wit, 
10,000  of  the  liege  subjects  ....  unlawfully, 
wickedly,  maliciously,  and  seditioosly  did  pab- 
lish,  utter,  pronounce  and  declare  with  a  loud 
voice  the  false,  seditious,  and  inflammatorj 
words  and  matter  following  of  and  concerning 
the  Government  by  law  established  within  this 
realm,  and  of  and  concerning  the  commission 
[by  the  said  and  other  liege  subjects]  of  divers 
insurrections,  riots,  tumults,  and  breaches  of  the 
peace,  that  is  to  say  (setting  out  the  speech). 

The  second  and  third  counts  wore  for 
unlawful  assembly  and  riot,  as  in  WiUiafma 
and  Vemon*8  case  above. 

Openino  Speech  for  the  Obown. 

The  Attorriey-Oeneral,  in  openinff  the 
case  for  the  Crown:  Although  this  is 
the  last  of  these  cases,  it  is,  in  fact, 
the  most  important  of  the  whole — not 
from  the  character  of  the  words  used — 
because  we  might  expect  that  from 
his  education  and  from  his  station 
in  life  they  were  not  likely  to  be  of  the 
grosser  kind  which  we  haye  hitherto  in- 
quired into,  but  from  the  position,  station. 
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and  ednoation  of  the  defendant,  which, 
while  thej  indaced  him  to  address  the 
assemblage  in  more  measured  language, 
made  his  language  more  dangerous  be- 
cause thej  served  but  to  give  the  greater 
weight  to  his  erroneous  instructions.  One 
thing  is  fortunate— the  station  and  impor- 
tance of  the  defendant  furnishes  a  practi- 
cal refutation  to  the  charge  which  has 
been  brought  against  mo  and  my  prede- 
cessors that  there  is  one  law  for  the  rich 
and  another  law  for  the  poor,  and  that  the 
object  of  the  prosecution  is  to  add  injury 
to  the  other  sufferings  of  the  working 
man  by  selecting  its  victims  from  among 
the  poorer  classes.  Gentlemen,  I  blush 
to  state  that  Eme$i  Jones,  the  defendant 
on  this  occasion,  is  a  member  of  my  own 
I>rofession — he  is  a  barrister— of  a  profes- 
sion which  should  have  carried  with  it  a 
respect  for  the  laws  that  ought  to  have 
kept  him  from  offences  like  this — he  is  a 
man,  who,  from  connection  and  former 
habits  in  society,  ought  to  have  known  the 
fallacy  and  danger  of  the  doctrines  he  has 
lately  promulgated.  With  all  these  ad- 
vantages— knowing  what  the  law  is,  and 
the  obligations  which  are  duo  to  society ; 
and,  if  ne  has  studied  the  constitution 
under  which  we  live,  knowing  fully  what 
the  riehts  of  the  people  are  and  what  is  re- 
quired from  them,  he  has  not  hesitated  to 
address  to  persons  assembled  in  a  period 
of  great  excitement  topics  which,  whilst 
nominally  discussing  real  or  supposed 
grievances,  are  calculated  to  excite  dis- 
affection— which  are  intended  to  induce 
them  to  arm  and  to  organize  themselves 
into  bodies  for  the  purpose  of  resisting 
the  constituted  authorities,  and  of  obtain- 
ing by  force  from  the  Queen,  to  whom,  as 
a  member  of  the  bar,  he  owes  and  has 
sworn  allegiance,  and  from  the  Grovern- 
ment,  those  measures  which  he  calls 
measures  of  concession,  and  which  he 
must  have  known,  if  attained,  would  have 
been  attended  with  no  beneficial  result 
to  society,  and  which  he  was  well  aware 
could  not  be  yielded  to  threats  and  intimi- 
dation. You  will  see  that  the  general 
tendency  of  the  defendant's  arguments  is 
this — organize  and  arm  ;  have  no  partial 
outbreaks  so  that  you  will  be  dispersed 
before  you  are  fully  and  amply  nrepared 
with  your  organization.  The  day  will 
come  when,  I  presume, by  a  general  rising, 
we  shall  show  that  we  are  prepared  and 
our  object  will  be  attained.  Till  then 
have  no  partial  outbreaks.  And  you  will 
see  from  his  statement  that  this  was 
not  confined  to  London  or  the  neighbour- 
hood, but  all  the  manufacturing  ofistricts 
in  the  larger  portion  of  this  kingdom  were 
in  the  same  combination,  and  the  defen- 
dant apologised  for  the  shortness  of  his 
addressi  beioanse,  from  the  state  of  excite- 


ment in  the  manufacturing  potion  of  the 
country,  he  was  obliged  to  leave  in  order 
to  carry  his  opinions  and  principles  else- 
where, and  urge  them  to  further  excite- 
ment. Now,  assuming  that  the  course 
which  this  ^ntleman  had  advocated  was 
to  be  carried  into  effect,  he  knew  one 
thing  at  least— he  knew  the  law.  It  can- 
not be  pleaded  that  he  was  misguided.  It 
connot  be  pretended  that  he  was  a  labour- 
ing man  suffering  under  a  sense  of  priva- 
tions and  desirous  of  change  in  order  to 
benefit  his  condition.  No;  he  has  no 
excuse  of  this  kind  for  his  opinions.  He 
is  the  leader  of  these  misguided  men, 
their  teacher,  their  instructor — and  what 
are  his  instructions  P  Suppose  that  these 
persons  had  armed  and  organised — sup- 
pose that  they  had,  from  the  indolence  of 
the  Qovemment,  or  from  some  other 
cause— suppose  that  they  had  risen  and 
been  successful,  what  would  be  the  re- 
sult P  The  administration  of  the  country 
would  be  placed,  as  in  a  neighbouring 
country,  in  the  hands  of  a  fierce  and  tur- 
bulent democracy.  Commerce  would 
decay,  agriculture  would  be  at  an  end,  the 
wealthy  and  respectable  would  remove  to 
other  countries  where  property  would  be 
res|>ected ;  disturbances  and  insurrections 
would  arise,  and  the  end  of  all  would  be  a 
military  domination.  Such  has  been  the 
result  hitherto,  and  such  will  be  the  re- 
sult of  these  principles  and  proceedings 
in  times  to  come.  These  are  the  objects 
which  the  defendant  advocated.  He  knows 
that  this  may  be  the  result  of  the  general 
organisation  which  he  is  so  s(<eadily  and 
seditiously  inculcating,  and  so  generally 
recommending  throu^out  the  country. 

Do  not  let  it  be  supposed  that  I  am 
in  this  or  any  other  case  desirous  of 
suppressing  the  free  exercise  of  public 
opinion.  Far,  very  far  from  it.  I  am 
only  anxious  that  by  keeping  free  and  fair 
discussion  within  its  proper  and  legiti- 
mate bounds  we  may  preserve  this  right, 
which  is  certainly  one  of  the  greatest 
privileges  we  enjoy  under  the  admirable 
constitution  of  this  country.  Mjr  lord 
will  tell  you  that  the  charges  contained  in 
the  indictment  are  three— sedition,  unlaw- 
ful assembly,  riot.  The  circumstances 
ensuing  on  the  meeting,  after  Jone$*$ 
speech,  were  riotous  to  a  degree;  but  as 
my  lord  has  expounded  on  former  occa- 
sions the  law  of  riot,  which  cannot  be 
too  generally  known  or  widely  circulated, 
and  the  jury  on  former  occasions  have 
adopted  his  lordship's  view  and  demurred 
to  this  last  charge  in  the  indictment,  I 
feel  that  it  is  my  bounden  duty  not  to 

Sress  the  charge  of  rioting  against  the 
efendant  in  this  case.  The  question, 
then,  for  you  to  decide  is  this — is  the  de- 
fendant guilty  of  the  sedition,  and  did  be 
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form  one  of  an  unlawful  meeting  P  The 
quest  ions,  then,  will  be  one  and  the  same. 
If  he  addressed  unlawful,  highly  inflam- 
matory, and  seditious  language  to  the 
persons  present  at  the  meeting,  that  will 
constitute  an  unlawful  assembly  as  far  as 
he  is  concerned ;  and,  therefore,  I  repeat 
the  charges  remaining  on  the  indictment 
are  one  and  the  same,  and  the  question  of 
sedition  and  unlawful  meeting  are  identi- 
cal. 

[The  jury  must  take  care  to  preserve  the 
right  of  public  meeting  inviolate,  and,  at 
the  same  time,  must  not  countenance  the 
dissemination  of  doctrines  dangerous  to 
the  state  and  to  the  existence  of  society.] 

You  must  also  consider  the  circum« 
stances  under  which  the  meeting  is  held. 
1  am  not  here  to  revert  to  the  old  Saxon 
mode  of  meeting,  where  persons  met 
in  their  hundreds,  and  in  tJieir  parishes 
and  districts.  'Yhe  object  was  that  per- 
sons should  assemble  among  themselves 
in  their  own  neighbourhood,  and  have 
a  right  of  free  discussion,  and  explain 
to  the  legislature  their  views ;  but,  un- 
questionably, when  we  consider  the  nature 
of  public  meetings,  it  is  scarcely  to 
be  tolerated  that  persons  going  about 
holding  dangerous  gatherings  in  one  place 
or  the  other  as  hired  and  dangerous  agita- 
tors are  to  claim  immunities;  and  we 
have  a  right  to  consider,  as  one  element  in 
the  question,  how  it  is  that  in  meetings 
callea  for  the  nominal  purpose  of  discus- 
sing the  grievances  of  the  working  men, 
persons  in  the  station  of  the  defendant  are 
constantly  to  be  found.  These  meetings 
are  called  ostensibly  for  the  discussion 
of  grievances;  and  when  you  find  that 
the  persons  attending  them,  instead  of 
discussing  the  real  or  supposed  griev- 
ances of  the  working  classes,  introduce 
topics,  not  as  to  grievances,  but  excitement 
and  agitation — in  that  case  you  may  fairly 
be  of  opinion  that  the  meeting  is  not  called 
for  the  purpose  of  discussing  grievances, 
but  for  the  purpose  of  discussing  politi- 
cal questions  and  opinions  dangerous  to 
societv  and  subversive  of  all  governments. 
You  have  heard  that  thin  meeting  was 
called  to  advocate  the  Charter,  but  I  have 
nothing  to  do  with  the  Charter.  Mr.  Jones 
may  be  a  chartist^may  be  an  honest 
chsurtist,  and  may  express  his  opinions — 
but  he  is  not  to  say,  beoauso  I  am  a  chartist 
I  will  attend  a  meeting  of  chartists,  not 
for  the  discussion  of  the  Charter — for  there 
was  not  one  word  said  about  it — ^but  I  will 
urge  the  parties  so  assembled  to  organise 
and  arm  for  the  purpose  of  striking  a  blow 
at  the  government  to  bring  the  constituted 
authorities  into  contempt  and  to  set  law  at 
defiance.  Here  is  no  public  discassion — 
here  is  no  public  grieTance  mentioned; 
the  whole  prooeodings  consist  of  inflam- 


matory addresses  delivered  to  an  ignorant 
and  no  doubt  suffering  people.  On  the 
4th  of  June  last,  then,  on  a  Sunday,  there 
was  a  meeting  convened  at  Bonner's  Fields, 
where,  on  Sunday,  a  large  concourse  of 
persons  generally  assemble  for  the  pur- 
pose of  recreation,  by  walking  about  or 
harmless  amusements.  There  were  two 
meetings  there  on  that  day — one  at  three 
and  the  other  at  five  o'clock.  The  second,  a 
chartist  meeting,  was  fixed  for  five  in  order 
that  the  Irish  Confederates  or  associates, 
as  I  believe  they  call  themselves,  who  at- 
tended the  first  meeting,  might  have  an 
opportunity  of  attending  the  second — 
might  thus  swell  the  numbers  of  the  last 
and  BO  have  an  imposing  eflect,  when 
chronicled  in  the  newspapers,  on  the 
minds  of  the  persons  in  Manchester  and 
Leeds  and  Bradford,  in  Lancashire  and 
Yorkshire,  in  the  manufacturing  and  other 
parts  of  the  country.  These  meetings  had 
been  held  constantly,  Sunday  after  Sunday, 
from  the  10th  of  April.  Inflammatoiy 
and  exciting  addresses  had  been  delivered, 
the  metropolis  was  in  a  state  of  alarm  and 
agitation,  the  provinces  were  also  in  a 
state  of  alarm  and  excitement.  Danger 
was  apprehended ;  for,  in  the  language  of 
the  leaders,  '*  the  time  was  fast  approabh- 
ing  when  the  struggle  would  come  on  " ; 
and  there  were  some  amongst  themselves 
who  suspected  that  when  danger  was  ap- 
proaching— when  it  was  with  them-— these 
very  leaders  would  desert  the  people  and 
not  be  present  to  meet  it.  The  Govern- 
ment had  been  charged  by  the  public  press 
with  remissness  because  it  had  not  noticed 
the  language  made  use  of  at  these  meet- 
ings; they  were  blamed  for  not  taking 
steps  to  suppress  them  ;  and  it  was  deter- 
mined, therefore,  to  put  a  stop  to  them  be- 
fore it  was  too  late — before  these  niis- 
guided  men  should  be  led  into  a  position 
that  would  bring  the  punishment  of  the  law 
upon  them,  for  it  was  not  an  unfrequent 
circumstance  that  the  leaders  have  taken 
people  into  danger  and  left  them  there 
while  they  consuUed  their  own  safety  hj  a 
prudent  aosence  from  it.  I  make  no  un* 
putation  of  this  kind  on  Mr.  Jones;  it 
might  not  be  so  with  reference  to  him. 

A  man  called  Sharpe  first  addressed  the 
meeting.    He  said — 

"  My  fHendfi,  you  can  perceive  that  I  have 
kept  my  promise,  and  on  yesterday  morniiig 
several  parties  pledged  their  words  to  attend  this 
meeting  to  speak  here ;  bat  some,  in  the  time  of 
anticipated  danger,  will  not  oome  forward,  and 
it  is  necessary  that  some  one  should,  and  as 
I  have  been  here  daring  the  calm,  1  am  pre- 
pared to  be  here  when  the  storm  comes  on; 
and  this  being  the  most  stonny  time,  I  have 
kept  my  woid,  consequentiy  I  am  prepared 
to  make  a  few  remarks.    Toa  will  perhaps  not 
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eoBsider  tbat  I  am  actuated  by  any  motivet 
of  fear  wben  1  tell  jou,  and  when  I  find  that  1 
stand  alone,  I  will  not  give  the  GoTemment  the 
horse-whipping  that  I  promised  them,  but  still  I 
will  address  you.  While  I  am  speaking  to  you 
this  afternoon  in  reference  to  the  various  meet- 
ings that  have  taken  place  in  London  during 

the  last  week  " — (cries  of  "  Ernest  Jones  ") 

**  Qentlemen,  I  believe,  that  there  is  Bmest  Jones, 
coming."  (Cries  and  cheers.)  "  Friends,  I  am 
very  glad  (o  find  that  Mr.  Jones  has  not  run 
away  from  the  post  of  danger;  and  when  I 
made  my  remarks,  previous  to  his  coming,  I  did 
not  include  him  in  the  list,  but  I  included  those 
men  who  have  addressed  you  Sunday  after  Sun- 
day for  many  weeks,  and  1  do  not  think  that  it 
is  consistent  of  men,  while  we  can  talk  quietly 
together,  that  they  should  desert  their  posts,  as 
I  observed  before,  when  there  is  something  like 
anticipated  danger.  I  wiil  not  detain  you  long, 
because  I  know  that  you  are  anxious  to  listen  to 
Mr.  Jones.  Now,  my  friends,  I  wish  to  speak 
to  you  with  regard  to  the  unnecessary  interfer- 
ence of  the  police  this  morning  with  a  number 
of  working;  men  who  attended  a  meeting  at 
Nova  Scotia  fields.  It  is  well  known  that  we 
have  met  there  for  about  four  or  five  Sundays. 
We  have  discussed  our  grievances,  and  ^e 
men  have  quietly  dispersed  $  but  what  with  the 
tyranny  of  the  Grovemment  and  the  officiousness 
of  the  police— I  understand  they  came  there 
this  morning  and  abused  and  insulted  and 
brutalised  the  great  majority  of  men  who  were 
there  assembled.  I  understand  that  the  people 
acted  the  part  of  cowards — and  do  not  blame 
me  when  I  say  so  \  I  was  not  present,  because  I 
was  at  the  other  meeting  on  Blackheath.  The 
people,  I  understand,  ran  away."  (A  voice  in 
the  crowd,  **  The  people  had  nothing  to  defend 
themselves  with.")  '*A  gentleman  says  the 
people  had  nothing  to  defend  themselves  with. 
Now,  if  you  ever  come  in  contact,  sir,  with  the 
police,  you  must  expect  a  knock-down  blow 
from  their  truncheons ;  but  when  you  have  about 
three  to  one,  one  roan  falls  out  of  the  three,  and 
the  other  two  can  secure  him.  Now,  will  any 
man  tell  me  I  am  wrong  when  I  say  you  acted 
the  part  of  cowards  when  you  ran  away  ?  Why, 
what  happened  this  morning  when  I  was  at 
Blackheath  ?  There  were  five  inspectors  pointed 
out  to  me ;  there  was  an  inspector  of  special  con- 
stables, and  likewise  a  number  of  sergeants  and 
of  other  men  connected  with  the  force — all  in 
private  clothes — pointed  out  to  me ;  and  some  of 
them  said,  '  For  God*s  sake,  Sharpe,  be  careful 
what  you  say  I '  I  consider  I  am  always  care- 
ful, because  I  am  always  desirous  of  telling  the 
truth,  and  when  I  speak  the  truth  and  state  what 
I  mean,  and  when  I  tell  the  men  what  they 
should  do,  it  is  what  I  am  prepared  to  do  myself, 
believing  that  what  I  state  is  all  that  is  required 
to  carry  out  our  ends ;  and,  consequently,  if  you 
men  are  determined  to  establish  your  rights, 
that  you  should  embrace  the  opportunity  when 
it  presents  itself.  Now  then,  with  regard  to  the 
meeting  that  took  place  on  Wednesday  evening 
on  Clerkenwell  Green.  I  was  absent  because  I 
was  at  Greenwich,  as  I  was  on  the  Monday, 
and,  in  the  words  of  the  Time*,  they  were  cer- 
tainly men  of  the  right  sort — men  who,  under 


circumstanoei  of  attack  by  the  police,  would  be 
the  vanguard,  and  destroy  them  inimediately. 
These  are  the  men  of  Greenwich ;  and  I  trust 
that  the  men  of  the  Tower  Hamlets  will  not  be 
behind  theuL  Now,  my  friends,  I  live  at  a 
dairy  myself,  and  I  widi  to  give  you  a  little 
instruction — and  it  is  about  how  many  of  these 
men  are  situated  that  address  public  meetings 
during  the  so-called  turbulent  times.  I  slopped 
at  Greenwich  last  Wednesday  night,  and  did  not 
go  home  till  Thursday  morning ;  but  of  course 
my  wife,  like  every  other  woman  anxious  for  the 
welfare  of  her  husband,  sat  up  for  me.  A  man 
came  to  my  house  at  11  o'clock  on  Wednesday 
night,  and  wanted  a  ^llon  of  milk  very  |iartica- 
larly ;  but  she  told  hun  the  man  would  not  get 
up  to  serve  it,  and  he  oimsequently  went  away. 
At  one  o'clock  in  the  morning,  my  wife  still 
sitting  up  for  me,  in  great  anxiety,  two  men 
came  past,  and  said  they  must  have  milk,  and 
demanded  it  After  a  great  deal  of  persuasion, 
the  bell  which  led  to  the  man's  chamber  was 
rung,  and  he  got  up.  The  man  put  the  question 
to  them, '  Who  the  devil  do  you  want  the  milk 
for?'  *0h,'  says  they,  *  it  is  wanted.  The 
specials  are  ordered  out  for  two  or  three  o'clock 
in  the  morning,  and  they  want  their  breakfast 
before  they  go  out' " 

Serjeant  WiUdm :  Pardon  me  for 
askini^,  was  Mr.  Jonm  presoit  at  that 
timer 

AUom^' General:  Yes,  he  was  ^ere 
before.    Then  he  goes  on  to  say : — 

"  I  treat  the  specials  with  the  same  contempt 
as  I  do  the  policemen,  because  I  consider  the 
united  force  of  the  working  classes  of  England 
will  destroy  that  power  which  they  hold  at  the 
hands  of  the  Government  at  the  present  time ; 
and  I  do  hope  you  will  act  as  men,  and  not 
be  scared  at  the  sight  of  a  policeman  or  a 
special.  I  trust  not.  If  ever  they  insult  you, 
if  ever  they  brutalise.  you,  if  ever  they  strike 
you,  act  on  the  defensive ;  and  if  you  cannot 
knock  them  down,  close  with  them,  and  do  the 
best  you  possibly  can ;  for  I  can  tell  you  no 
more  and  no  less  than  this,  it  is  only  man  to 
man,  and  sometimes  it  is  a  little  man  to  a  big 
man,  and  sometimes  it  is  a  big  man  to  a  big 
man ;  so  that,  consequently,  you  stand  an  equiu 
chance  to  each  other.  He  has  a  staff  and 
you  have  not,  therefore  it  is  just  possible  that 
you,  raising  your  strength,  may  dispossess  him 
of  that  staff,  and  make  as  good  use  of  it  as  he 
did  himself.  You  are  aware  that  I  have  ad- 
dressed you  previously  this  afternoon,  and  Mr. 
Jones  is  anxious  to  address  you ;  and  I  am  very 

flad«  in  the  presence  oi  my  (Hend  Jones,  tbat  I 
ave  proved  what  I  stated  to  him  yesterday — 
that  there  would  be  from  twenty  to  thirty  thou- 
sand persons  present  at  this  meeting  i  and  I 
hope  that  when  he  gets  up  he  will  grant  to  me 
that  I  have  spoken  8ie  truth  for  once." 

Now,  gentlemen,  that  speech  is  no  dis- 
onssion  of  Chartist  principles,  or  political 
grieyances,  real  or  supposed.  He  directs 
the  whole  of  his  observations  to  the  en- 
deavour  to    induce   the    people   not   to 


791] 


The  Qiieen  against  Ernest  Jones,  1848. 


[792 


obey  the  conslituted  authorities  of  the 
country,  but,  if  they  endeavour  to  dis- 
perse their  meeting,  to  resist  force  by 
force — to  wrest  their  staves  from  the 
hands  of  the  policemen  and  to  use  them 
upon  the  police  themselves.  And  he  tells 
them  that  the  middle  classes,  or  rather 
working  classes,  are  strong  enough  to 
destroy  the  pretty  power  which  the  police 
constables  and  special  consftables  derive 
at  present  from  Government.  The  pur- 
pose of  the  speech  is  evident — to  incite 
the  listeners  against  the  constituted  autho- 
rities. The  language  made  use  of  is  most 
illegal,  and  the  meeting  is  one,  conse- 
quently, of  an  unlawful  character.  Mr. 
Jones  afterwards  addressed  the  meeting. 
He  followed  the  last  speaker,  8har2ie; 
and  I  may  inform  you  that  his  speech, 
although  long,  is  all  set  out  in  the  indict- 
ment ;  and  I  beg  of  you  to  attend  to  the 
whole  of  it;  you  will  find  that  it  is  not 
couched  in  the  language  of  the  other 
speakers,  because  it  comes  from  a  man  of 
education  and  reading ;  and  I  repeat,  be- 
cause it  comes  from  a  man  of  education 
it  is  the  more  dangerous;  and  you  will 
find  the  tendency  of  it  cannot  be  mistaken. 
It  is  to  organise  and  to  arm  for  the  pur- 
pose of  resisting  the  constituted  authorities 
of  the  country.     His  address  is  this ; — 

"  Mr.  Chairman  and  men  of  the  Tower  Ham- 
lets. In  the  first  place  I  have  to  apologise  to 
you  for  not  having  been  here  sooner,  but  a  man 
cannot  be  at  two  places  at  the  same  time. 
There  was  a  meeting  announced  for  Irongate 
Wharf,  Paddington,  and  the  police  I  understood 
had  forbid  that  meeting  taking  place.  I  was 
invited  to  attend  it,  and  therefore  I  did  attend 
it.  There  was  a  good  many  police  there,  but 
they  did  not  venture  to  interfere  with  the  meet- 
ing ;  and  I  can  tell  you  this,  hold  your  meetings, 
for  although  the  Government  certainly  are  mad, 
they  are  not  mad  enough  to  put  down  public 
meetings ;  and  if  they  were  mad  enough  to  do  it, 
I  for  one  hurl  defiance  in  their  teeth,  and  dare 
them  to  disperse  this  peaceable  and  lefral  as- 
sembly. I  must  ask  likewise  for  your  indul- 
gence to-day,  inasmuch  as  I  start  to-night  by 
the  nmil  train  for  Lancashire  and  Yorkshire, 
and  as  those  places  are  both  in  a  very  excited 
state,  I  shall  have  to  use  my  lungs  there  a  good 
deal ;  and  as  Loudon  is  not  so  excited  ns  those 
parts  of  the  country  are,  excuse  me  from  weary- 
ing you  at  any  great  length  to-day.  All  that 
I  say  is  this,  stand  fast  by  your  colours ;  do  not 
shrink  from  the  Charter  and  the  whole  Charter ; 
do  not  mind  the  nonsense  of  the  half-and-half 
men  ■,  do  not  pay  any  attention  to  the  '  Dis- 
patch ' ;  and  if  you  see  any  bodies  of  police 
coming  near  to  this  meeting — marching  on  to 
this  meeting,  stand  your  ground,  shoulder  to 
shoulder ;  do  not  run,  there  is  danger  for  those 
who  run,  there  is  safety  for  those  who  keep 
together.  Dare  them  to  strike  yon,  and,  my 
word  for  it,  they  dare  not  strike  a  blow.  If  they 
were  to  strike  a  blow,  bad  as  the  laws  are  now, 
still  they  are  sufficiently  stringent  to    poniBh 


those  men  who  assault  peaceable  citizens  in  the 
peaceable  execution  or  performance  of  their 
duty.  In  nine  cases  out  of  ten  it  is  your  own 
fault;  it  is  your  own  cowardice  that  invites 
others  to  strike  a  blow ;  it  is  men  who  say  we 
will  not  do  this  and  we  "^vill  not  do  that  because 
it  is  forbid.  Make  up  your  minds  to  stand  by 
it,  and  whatever  comes  stand  year  ground — 
there  cannot  be  more  heads  broken  than  are 
broken  on  those  occasions  when  men  run  away. 
All  I  say  is,  that  the  Government  is  desirous 
of  marring  the  performance  of  your  present 
great  duty  ;  that  duty  is  organization,  i  have 
not  been  amongst  you  for  some  little  time. 
Where  are  your  classes?  Have  yon  got  your 
ward- mates  ?  Have  you  got  your  class -leaders  ? 
Have  you  perfected  your  organization  ?(a)  If 
not,  call  public  meetings,  and  elect  the  class- 
leaders  at  those  public  meetings.  Do  not  let  the 
classes  be  formed  before  you  have  the  class- 
leaders.  You  will  find  it  much  more  easy  to 
form  a  class  after  the  class-leader  is  appointed,  for 
if  you  form  classes  and  then  afterwards  appoint 
the  class-leaders,  you  may  spend  two  or  three 
months  or  more  upon  the  formation  of  every 
class,  and  can  never  come  to  fixed  determination 
with  regard  to  it,  as  one  man  will  hve  here  and 
another  there.  Elect  the  class-leader ;  the  class- 
leader  then  knows  the  men  likely  to  form  the 
class  living  in  his  neighbourhood ;  he  will  go  to 
those  men  and  invite  them,  and  there  can  be  no 
dictation  or  assumption  of  that  power,  because 
you  all  elect  the  class-leader  at  public  meetings. 
Rt-st  assured  that  if  each  locality  elects  about 
one  hundred  class-leaders,  you  will  soon  have  a 
thousand  men  under  the  banner.  That  is  the 
way  to  get  up  the  organisation  ;  and  then  yon 
may  elect  ward-mates — one  out  of  ten  will  be  a 
ward-mate.  Commence  at  the  foundation  right, 
namely  the  classes,  and  the  wards  and  all  the 
rest  will  follow  of  itself  as  a  matter  of  course. 
Begin  by  forming  your  classes;  it  is  no  uae 
coming  amongst  you  when  there  is  no  organiza- 
tion. The  Kxccutire  cannot  go  to  each  locality 
and  get  up  the  organization  of  each  locality ;  it 
must  be  the  men  in  the  localities.  Show  as 
your  organization,  and  you  will  have  a  gloriutts 
opportunity  on  the  12th." 

Now  the  12th,  as  I  will  prove,  wae 
Whit-Monday,  on  which  day  it  was  anti- 
cipated there  would  be  a  general  rising 
throughout  the  whole  kingdom.  It  had  been 


(a)  See  **  The  Plan  of  Orgaiuzation  for  the 
National  Charter  Association  of  Great  Britain 
and  Ireland,  adopted  by  the  National  Assembly, 
May  1848,  to  obtain  the  speedy  enactment  of 
the  People's  Charter,"  which  contained  the 
following:  "District  and  local  organization. 
Ilie  country  to  be  divided  into  districts  and 
localities.  A  district  to  be  formed  by  the  union 
of  contiguous  localities.  A  locality  to  be  sab- 
divided  into  wards — a  ward  into  classes.  A 
ward  to  consist  of  one  hundred,  a  class  of  ten 
members."  The  law  officers  ( Jervis  and  Bomilly) 
advised  that  the  National  Charter  Association, 
if  organized  on  the  proposed  plan,  would  be  an. 
unlawful  combination  and  confederacy  within 
dO  Geo.  8.  c.  79.  s.  2  and  57  Geo.  8.  o.  19.  s.  a4« 
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threatened,  frhen  the  illegal  meeting  was 
dispersed  on  the  tenth  of  April;  it  was 
annoanced  that  there  would  be  a  general 
meeting  on  Whit-Monday,  and  that  the 
people  wonld  make  a  demonstration  of 
their  physical  foroe  on  that  day :  and  what 
Bays  Ernest  Jones  in  anticipation  of  this 
general  rising?  Have  your  ward-mates 
and  yonr  class-leaders.  Yon  will  find 
that  before  the  meeting  disperses  Shwrpe 
tells  those  assemblea  that  tickets  are 
selling  at  so  much  per  hundred,  contain- 
ing details  as  to  the  plan  proposed  for 
perfecting  this  organisation.  Elect  yonr 
class-leaders  is  his  language,  they  will 
know  the  people  in  their  neighbourhood, 
and  we  shall  then  have  the  means  of  the 
general  rising.  The  executive  will  have 
the  means  to  have  one  universal  rising, 
and  there  will  then  be  a  glorious  oppor- 
tunity on  the  12th. 

Serjeant  WUkins:  You  are  not  reading 
now  1    That  was  your  own,  Mr.  Attorney  f 

The  Attorney- General :  Yes,  that  I  sup- 
pose to  have  been  his  meaning. 

*'  Prepare  in  the  meantime,  show  us  your 
organization  then ;  and  depend  upon  it  we  will 
show  jou  some  very  feasible  means  of  getting 
nearer  to  your  rights.  Depend  npon  it  we  wiU 
not  be  backward — show  us  your  organization, 
and  you  will  not  have  to  make  one  false  step. 
Depend  upon  it  you  will  not  be  called  upon  to 
undertake  any  one  step  that  you  will  not  be 
prepared  fiilly  to  carry  out,  and  that  the  officers 
that  you  entrust  with  office  will  not  lead  you  in 
the  carrying  out  of.  Steer  clear  of  all  partial 
outbreaks  and  partial  rioting." 

What  does  he  mean  by  that  P  Don't  break 
up  your  forces  by  partial  riots ;  let  the 
thing  be  general.  Partial  riots  are  not 
calculated  to  effect  your  purpose,  and  dis- 
arm the  Government ;  but  if  the  meetii:gs 
are  general  and  simultaneous,  they  may 
be  effective. 

"There  has  been  an  outbreak  at  Bradford 
and  Manchester.  We  "  (that  is  the  Ezecntiye) 
"  sent  down  Dr.  McDouall,  who  is  now  address- 
ing a  glorious  meeting  at  Paddington,  to  tell 
them  no  partial  outbreak,  no  partial  riot — that  is 
just  what  the  GoTemment  wants  :  in  a  riot  of 
that  kind  they  immediately  seize  upon  the 
leading  men ;  they  immediately  cripple  the 
organization,  and  your  organization  will  be 
thrown  back.  Go  on  organizing,  organizing, 
organizing,  and  the  rest  will  come,  never 
fear  it." 

What  will  come  ?  Will  the  organization 
carry  the  Charter  P 

Serjeant  WilkvM:  Yes. 

The  Attorney- OeneraZ :  The  learned  Ser- 
jeant says  *  *  Yes. "  Will  the  assembly ,  Sun- 
day aller  Sunday,  to  advise  parties  to  resist 
the  police — ^to  put  shoulder  to  shoulder, 
and  there  can  be  only  one  head  broken  by 
it ;  that  if  the  police  are  advancing  they 
had  better  not  run  away — will  that  carry 


the  six  points  of  the  Charter  P  He  tells 
thena  to  wait  until  the  word  of  command 
is  given  by  their  leaders  and  communi- 
cated through  their  officers,  and  then 
when  the  rising  is  simultaneous,  the 
Government  must  yield,  or  the  shops  of 
the  tradesmen  and  their  property  and 
lives  will  fall  a  sacrifice  to  the  uncontrolled 
violence  of  these  parties.  That  is  the 
meaning,  gentlemen,  of  this  language- 
nobody,  I  think,  can  doubt  it. 

"Funds  are  wanted;  without  funds  the 
organization  is  of  little  use.  The  country  is 
beginning  to  do  its  duty  nobly,  and  that  is  a 
great  test  of  public  feeling;  but  mark  you, 
suppose  that  it  is  true,  as  we  heard  last  n^t, 
that  the  fighting  had  begun  in  Dublin,  and  that 
the  Government  had  ordered  the  daily  papers 
not  to  say  one  word  of  insurrectionary  news 
from  Dublin,  so  that  this  country  is  kept  in 
the  dark  about  it;  suppose  that  it  should  be 
necessary  that  we  shoiUd  send  a  man  over  to 
see  with  his  own  eyes,  and  to  hear  with  his  own 
ears,  and  thus  breathe  defiance  to  the  lying 
press — suppose  that  this  should  be  all  necessary, 
and  suppose  we  have  not  got  the  money  to 
bend  a  man  over,  see  what  damage  the  move- 
ment runs." 

Why  do  they  want  money  to  send  to  Dublin 
to  know  whether  Dublin  is  in  a  state  of  in- 
surrection P  Because,  if  it  was  so,  the  time 
was  come  when  their  organization  would 
operate  ;  then  these  traitors  would  rise  in 
open  rebellion,  and  the  Government,  being 
embarrassed  by  an  insurrection  in  Ireland 
and  an  insurrection  in  England,  would  be 
compelled  to  grant  their  supposed  rights 
for  the  purpose  of  saving  tbe  lives  and 
property  of  the  loyal  subjects  of  this 
kingdom. 

"  See  how  the  movement  might  be  thrown  back 
and  injured  from  the  mere  consequence  of  not 
having  a  few  paltry  pounds  wherewith  to  pay  a 
messenger,  a  trusty  messenger,  to  ratify  the 
bond  of  union  between  the  English  and  the 
Irish  people  -  union,  I  say,  of  sentiment,  union 
of  democracy,  but  separation  from  a  yoke 
which  binds  the  one  nation  in  the  thraldom  of 
the  other.  I  say  yon  must  excuse  me  if  I  don't 
address  you  at  great  length,  as  I  start  to-night 
by  the  mail  train.  Rest  assured  that  I  will  be 
struggling  in  your  cause  in  Bradford,  iu  HaliJbx, 
in  Manchester,  and  in  the  other  places  where 
storm  and  turbulence  are  now  going  on.  Rest 
assured  that  I  shall  not  preach  a  miserable, 
namby-pamby  doctrine  of  non-resistance  and 
passive  obedience ;  but  at  the  same  time  I  nhall 
preach  a  doctrine  of  manly  firmness,  and  not 
hot-beaded  impetuosity ;  but  if  you  mean  to  do 
a  thing,  see  first  if  you  have  the  power  to  do  it, 
and  then,  having  made  up  your  mind,  do  not 
let  even  death  itself  prevent  your  carrying  it 
into  effect.  I  shall  be  able  to  send  you  good 
news  one  way  or  the  other ;  good  news  from 
the  North,  from  Yorkshire  and  from  Lancashire, 
namely,  the  news  will  be  that  we  have  got  such 
an  organization  spreading  there,  that  sooeess 


796] 


The  Queen  against  Ernest  Jones,  1848. 


[706 


moit  be  the  certain  result.  Recollect  one  thing, 
gentlemen,  part  of  the  West  Riding  has  got  the 
true  spirit  in  its  heart,  but  two  great  towns 
stand  like  ao  incubus  on  the  West  Riding, 
namely  Leeds  and  Sheffield,  which  are  torpid 
and  apathetic.  Mj  duty  will  be  to  endeavour 
to  get  Leeds  and  Sheffield  up  to  that  mark  to 
which  Bradford  and  Halifax  are  now.  I  believe 
that  the  feeling  of  the  men  of  Leeds  is  the  true 
feeling  in  reality,  but  men  have  been  preaching 
among  them  for  a  long  time  an  unconditional 
peace  doctrine — these  men  are  mistaken  men, 
for  though  I  talk  not  of  insurrection,  I  say  this, 
as  to  a  peace  doctrine  :  there  shall  be  no  peace 
in  the  country,  as  long  as  I,  for  one  humble 
individual,  can  prevent  it  until  the  poor  man 
has  his  rights  and  until  the  rich  man  has  brought 
his  nose  to  the  grindstone.'* 

What  does  he  mean,  gentlemen,  by  bring- 
ing the  rirh  man  to  the  grinding  stone  P 
Why,  I  presume,  depriving  him  of  his 
property,  and  then  the  people  under  the 
guidance  of  such  men  as  Jones  are  to  be 
the  arbiters  of  our  fate.  They  are  the 
people  to  judge  of  the  manner,  the 
time,  and  the  circumstances  under  which 
the  rights  of  the  poor  are  to  be  vindicated ! 
Why,  gentlemen,  talk  of  liberty  with  this 

grinciple  in  your  mouths.  There  could 
e  no  more  cruel  and  relentleps  tyranny 
than  the  tyranny  of  a  people  acting  under 
excitement,  who  woula  have  so  little  con- 
sideration as  to  be  governed  by  doctrines 
so  fatal  as  these !     He  proceeds : 

*'Tbey  are  trying  to  sow  dissension  and 
distrust  between  you  and  those  men  whom  you 
have  honoured  with  the  advocacy  of  your  cause. 
The  Dispatch  tells  you  that  the  mantles  of 
Oliver  and  Castles  have  descended  on  my 
shoulders,  and  it  tells  you  I  was  a  Tory  ten 
years  ago — it  lies  !  I  fought  three  times  for 
those  principles  which  I  uphold  now,  and  I  can 
give  the  Dispatch  a  proof  of  it,  if  it  requires  it, 
that  I  bear  one  of  the  bayonet  wounds  of  the 
King  of  Hanover's  soldiers  about  my  person  at 
the  present  moment.  Well,  again,  there  is  Cobden, 
who  tells  you  that  demagogues  are  going  about 
disturbing  and  breaking  into  the  middle-class 
movement,  and  he  says  in  his  letter  to  the 
Daily  News  that  the  individuals  who  go  about 
disturbing  those  meetings  have  got  the  wages  of 
despotism  io  their  pockets.  Ask  Mr.  Cobden 
where  are  the  seventy-thousand  pounds  that 
were  given  to  him — ask  him  where  did  he  get 
them  from,  and  what  did  be  get  them  for  ?  And 
tell  him,  at  least,  the  wages  of  despotism  are  in 
his  pocket — if  he  dares  to  accuse  honester  men 
than  himself  of  having  the  wages  of  despotism 
in  their  pockets;  and  again,  the  other  night, 
when  Cobden  challenged  the  Chartist  myrmi- 
domi  (as  he  called  them)  with  daring  to  con- 
front him — ^why  did  he,  when  at  the  London 
Tavern,  not  get  upon  that  platform,  instead  of 
sneaking  among  the  reporters  as  he  did  ? 
BecoUeet  this,  that  their  game — that  their  plan 
it  tkis  :  to  sow  mistmst  amongst  the  different 
kranchea  of  onr  organization,  to  make  yon 
believe  If  you  help  them  you  will  gwn  after- 


wards your  resiUt ;  but  they  cannot  deny  this, 
that  if  you  help  them  they  will  gain  their  object. 
Now,  why  should  your  pupils — for  you  taught 
them— gain  what  they  want  at  once,  what  you 
have  been  for  so  many  years  struggling  for  and 
have  not  gained  yet  ?  No,  my  friends,  stop  by 
your  own  cause  ;  they  say^  they  can  prevent  you 
from  puttiug  the  wedge  in  the  rotten  phalanx 
of  power.  Wc  are  strong  enough  to  split  it  up 
at  one  blow  altogether,  without  waiting  to  put  a 
middle- class  milksop  wedge  in!  Ton  will 
recollect  the  story  of  the  farmer  whose  field  was 
overrun  with  thistles,  and  he  wished  to  destroy 
the  thistles,  and  what  did  he  do  ?  He  cut  <^ 
the  tops  of  them,  and  the  thistlfis  sprouted  up 
more  luxuriantly  than  ever.  There  came  another 
farmer,  and  that  man  was  a  Chartist,  and  what 
did  he  say  ?  He  said,  *  Dig  them  up  by  the 
roots.'  The  middle  class  are  catting  the  tops 
of  the  thistles  and  they  will  sproni  op  more 
luxuriantly  now  with  such  labour  than  ever.  I 
want  you  to  take  the  spade  and  the  hoe  to  them 
and  to  root  up  the  noxious  weed  altogether. 
When  you  destroy  it  if  never  comes  again. 
Organize,  organiie,  organize,  orgamze  I  Dr. 
McDouall  will  remain  here  amongst  you,  and  on 
Whit  Monday  come  up  in  your  classes.  At  all 
events  show  them  your  organisation.  I  trust 
that  much  may  be  done  between  this  and  the 
12tb,  and  no  doubt  on  the  1 2th  your  movement 
will  make  an  advance  again,  the  same  as  it  did 
on  the  1 8th  of  April  last,  only  a  greater  and 
better  advance.  Now,  my  friends,  I  bid  yon 
farewell.  My  friend  Sharpe  wishes  to  say  a  few 
words  to  you  on  something  particular.  Now 
that  I  am  going  off,  shall  I  tell  the  meo  of 
Bradford,  shall  I  tell  the  men  of  Halifax,  who 
acted  so  gloriously,  and  who  acted  so  gallsmtly, 
shall  I  tell  the  men  of  Manchester  who  made 
the  peace-mongcring  (I  could  not  hear  the  next 
word)  skip  over  the  garden  wall;  shall  I  tell 
the  men  of  York,  shall  I  tell  the  men  of  Leeds, 
shall  I  tell  the  men  of  the  West  Ridiiig— shall 
I  tell  them  that  Ijondon  is  determined  to  do  its 
duty  ?  Because,  recollect,  they  are  looking  to 
the  Metropolis;  they  are  looking  to  yon.  I 
verily  believe  that  not  a  single  blow  need  be 
struck  in  this  country  for  liberty.  I  believe 
that  in  Ireland  it  must  be  struck ;  and  what  is 
more,  I  believe  that  in  Ireland  it  will  be  struck, 
but  whatever  may  be  the  consequence,  organixe, 
organize,  organise,  and  prepare  for  anything; 
only  preparation,  only  oiganixation  is  wanted, 
and  the  green  flag  shall  float  over  Downing 
Street  and  St.  Stephen's  i  only  energy  is  wanted, 
only  determination,  and  what  will  be  the  result? 
Why,  that  John  Mitchel  and  Frost  will  be 
brought  back,  and  Sir  George  Grey  and  Lord 
John  Kusscll  will  be  sent  to  change  places  with 
them.'' 

Yon  must  recollect,  gentlemen,  that  %t 
the  time  great  excitement  prevailed  orer 
England,  not  only  fV*om  the  prevalence  of 
distress,  bnt  from  the  transactions  ti^ing^ 
place  in  other  coimtries.  He  has  not  ex« 
pressed  himself  in  positive  language,  bat 
his  meaning  is  clear ;  when  there  shall  be 
a  rising  in  Ireland-^when  the  hands  of 
the  Government  shall  be  Ml— then  ehaBL 
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the  blow  be  Btmck,  and  the  green  flag  will 
float  oyer  Downing  Street;  and,  the 
Qoremment  being  powerless,  John  Mitchd 
the  felon  and  traitor,  will  be  restored  to 
his  country  firom  the  place  where  he  is 
jnstly  oonsigned  to  pnnishment,  and  John 
FroBt,  who  basely  led  his  deluded  followers 
to  miserable  destruction,  and,  like  a 
coward,  was  crying  at  the  destruction  he 
had  provoked,  he  is  likewise  to  be  restored 
to  this  kingdom,  and  the  men  who  pre- 
senred  the  nation  in  the  midst  of  the  most 
trying  circumstances,  they,  for  their 
meritorious  oondnct,  are  to  be  consigned 
to  the  felons'  places.  BeooUect,  gentle- 
men, to  whom  this  is  addressed.  To  men 
who  were  to  organiae,  who  had  met  there 
Sunday  after  Sunday ;  who  had  sent  him 
to  Yorkshire,  Leeds,  Manchester,  and 
Bradford,  to  say  that  the  men  of  London 
approved  of  what  he  called  '*  the  glorious 
conduct  of  the  men  of  Bradford."  I  take 
the  liberty  of  saying  that  nothing  could  be 
promulgated  more  dangerous  to  the  peace 
of  society  than  doctrines  like  this  ;  nothing 
more  likely  to  excite  and  encourage  the  dis- 
turbance which  was  the  object  of  these 
parties.  He  concluded  his  speech  by  say- 
ing that  Sharpe  was  anxious  to  address  a 
few  words  to  them  on  something  par- 
ticular. 

Serjeant  WilhtM :  I  object  to  that,  Mr. 
Attorney.    Mr.  Jone$,  at  the  close  of  his 

rch,  says,  *'  I  am  now  going,"  and  I 
lid  like  to  know  whethei*  he  had  gone. 

The  Attomey-Oeneral:  I  don't  know — I 
can't  say  as  to  that. 

Wilde,  O.J. :  K  he  said,  "  Attend  to  Mr. 
8ha/rpet  he  is  going  to  address  you,"  could 
he  escape  the  consequences  by  saying, 
"  Attend  to  him  and  I  will  go  away  "  P 

Serjeant  Wilhim  :  Not  if  there  is  any  evi- 
dence that  he  knew  what  Sharpe  was  going 
to  say. 

The  Attorney' Oeneral :  Sha/rpe  then  ad- 
dressed the  meeting — 

*<  My  fricDds,  I  shall  not  detain  you  at  any 
length.  As  nsual  when  this  meeting  is  con- 
eluded  I  intend  to  adjourn  to  the  'Prince 
Albert '  for  the  pnrpose  of  enrolling  names,  and 
as  Mr.  Jones  has  told  yon  Aat  you  must 
organise,  I  exhort  you  likewise  to  do  so ;  and 
we  have  the  plan  of  organisation  at  the  *  Prinoe 
Albert '  that  you  can  have  for  a  half-penny  each, 
■o  that  all  pfFBons  who  are  sincere,  and  who 
are  desirous  to  carry  out  Chartism,  if  they  will 
only  adjourn  to  the  'Prince  Albert,'  they  can 
have  the  plan  of  organisation;  and  all  those 
who  in  any  locality  want  those  plans  can  have 
them  at  half-a-crown  per  hundred  and  sell  them 
at  what  price  they  like,  and  realise  a  profit  to 
increase  their  funds.  Only  one  remark  more, 
and  that  is  this,  the  Press  has  endeavoured  to 
make  the  public  believe  that  Chartism  is  dead. 
I  would  merely  wish  to  state  this,  that  Chartism 
is  aKTe  and  kicking,  and  that  ere  lo^  it  will 
kM  the  damnable   Whigs  out  of  ofllce.      I 


adjourn  to  the  'Prince  Albert.*    No  proces- 
sion." 

Persons  congregate  on  an  occasion  like 
this,  and  haying  been  addressed  week  after 
week  in  language  like  this,  with  feelings 
excited,  ana  an  idea  of  wrongs,  real  or 
imaginary,  were  very  likely  not  implicitly 
to  obey  the  directions  given  to  them  to 
conduct  themselVes  peaceably.    When  the 
meeting  separated,   all  did  not  adjourn, 
but  many^  proceeded  at  once  to  a  church 
in  the  neignbourhood  where  the  goTem- 
ment  had  stationed  a  body  of  police  for 
the  preservation  of  the  peace ;  stones  were 
thrown  at  the  windows  of  the  cbnrch,  and 
the  police  superintendent   having    been 
called  out,  was  violently  assaultod  and 
pelted  with  stones  and  other  missiles,  so 
that  he  is  even  now  suffering  fVom  the 
effects   of  it.     A  violent  resistance  waa 
offered  by  the  crowd,  and  I  believe  one 
man — a  policeman — was  struck  violently 
and  dangerously  with  an  iron  bar  $  and  it 
was  not  until  the  mounted  police  were 
called  out  that  the  people  were  dispersed. 
Now,  gentlemen,  the  question  for  yon 
will  be  this  —aye,  or  no,  was  this  lang^ua^ 
addressed  by  Mrnest  Jonee  to  the  people  m 
the  fair  and  honest  discussion  of  public 
g^evances,  real  or  supposed,  or  was  it  an 
address  of  an  illegal  and  exciting  character 
directed  and  intended  to  perfect  a  system 
of  organisation  for  the  purpose  of  estab- 
lishing what  he  called  "  the  real  union 
between  England  and  Ireland — a  union  of 
sentiment  and  democracy" — for  the  pur- 
pose of  intimidating  the  Government  and 
paralyzing  them  when  all  their  power  and 
energies  would  be  required  for  the  pro- 
tection of  the  peace  of  the  sister  kingdom, 
and  for  the  purpose  of  making  a  demon- 
stration so  as  to  operate  on  the  fears  of  the 
respectable  inhabitants — ^the  man  of  pro- 
perty, the  merchant,  tiie  tradesman,  and 
others,  so  as  to  compel  them,  after  they 
had  been  wearied  in  their  praiseworthy 
exertions  of  endeavouring  to  preserve  the 
peace,  to  yield  to  terror  the  unjust  de- 
mands of  these  people ;  and,  in  troth,  to 
create  a  change  in  the  laws  which  they 
call  "a  vindication  of  the  rights  of  the 
people  " — not,  gentlemen,  by  argument  or 
lair  discussion,  or  any  legitimate  mode  of 
representing  their  grievances,  if  they  had 
any,  to  the  leffislature^but  by  terror  and 
alaxm;   by  illegal  organisation,  and  by 
force — ^not,  remember,    partially,   which 
could  be  suppressed— not  by  rioting  parti- 
ally, which  could  be  pat  down — but  by 
force,  when  the  country  was  most  sus- 
ceptible of  attack :  when  Ireland  was  in  a 
state  of  rebellion,  which  it  was  expected 
she   would    l>e,    in   consequence   of  the 
doctrines  which  had  been  preached  there 
and  of  ^hich  these  people  approved — by 
force  only,  when  the  <»>ganiiation  would 
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thuB  be  effectual.     If  that  be  so,   gentle- 
men, there  would  be  no  doubt  of  the  guilt 
of  the  defendant — guilt  in  a  man  the  most 
uneducated  it  would   be  of  the   blackest 
nature;  but,  when  addressed  by  a  man  of 
education    and    of  legal  knowledge   and 
standing  and  station,  with   no  claims  or 
pretence  on  his  part  to  complain  of  wrongs 
or  grievances  under  which  he  was  suffer- 
ing  as    an    excuse    for   the   violent    and 
exciting  language   which   he   used— such 
language,  I  say,  when  addressed  by  such 
a  man — a  man,  too,  let  it  be  remembered,  i 
who  has  sworn  allegiance  to  the  Crown — an  | 
oath  which  by  acts  like  these  he  is  daily  ; 
and   hourly  violating — is  guilt  of  a  far 
higher  character  than  that  of  any  of  the  ! 
men,   comparatively   illiterate  and  unim-  i 
portant,  whose  cases  have  preceded  this.     I 

Evidence  iok  the  Crown.  i 

James  White — Examined  by   Welshy.      i 
I  am  a  shorthand  writer.     On  Sunday  j 
June  4th,  I  attended  a  Chartist  meeting  in  ' 
Bonner's  Field,  which  is  a  large  open  com-  i 
mon  or  green.     There  had  previously  been  j 
a  meeting  of  the  Irish  Confederates  that  I 
afternoon.  The  Chartist  meeting  began  at  ' 
a  quarter  to  six  o'clock.     There  were  about  \ 
3,000  persons  present  at  the  meeting,  and  a  j 
larger  number  scattered   over  the  place.  \ 
Many  of  them  remained  from  the  former 
meeting.  There  was  no  chairman  appointed. 
Sharpe  first  addressed  the  meeting.      I 
took  a  note  of  what  he  said.      There  it  is 
(reads    8harj>e*8    speech.        See     above). 
Ernest  Jones  then  addressed  the  meeting. 
He  spoke  from  a  chair  that  was  placed  on 
a  natural  mound.    He  spoke  thus :  (reads 
Jones's    speech).      The    speech    was    re- 
ceived with    **hear,  hear,"    and    cheers 
at   various     places    which    are     marked, 
but  I  did  not  think  it  necessary  to  read 
them.     He  left  immediately  after  he  had 
done  speaking,  and  Sharpe  again  addressed 
a  few  words  to  the  meeting  (reads  Sharpens 
second  speech,  the  defence  having  with- 
drawn their  objection).     That  concluded 
the  speeches.     I  then  went  to  the  '*  City 
of  Paris  '*  Inn,  and  remained  there  about 
half-an-hour.    While  there  I  heard  a  cry 
that  the  police  were  charging  the  people. 
I  went  to  the  window,  but  I  did  not  see 
the  origin  of  the  disturbance.    I  saw  the 
people  running  in  all  directions  and  the 
police  after  them. 

Cross-examined  by  Serjeant  Wilkins : 
You  attended  both  meetings,  I  believe  ? — 
I  did.  I  had  every  accommodation  afforded  ' 
me  by  the  people  of  the  meeting  for  the  I 
purpose  of  reporting.  I  applied  for  it,  and 
obtained  it.  8hwrpe  sent  for  a  table  for 
me,  and  I  sat  on  the  chair  on  which  the 
speaker  etood.  I  was  not  an  inch  from 
Jones  while  he  was  speaking.  He  must 
have  seen  me.     I  sat  down  close  to  the 


back  of  his  heel— there  was  a  great  many 
pleasure-taking  people  on  the  ground— 
well-dressed  ladies,  gentlemen  and  chil- 
dren. 

In   the   course  of  the  afternoon,  while 

the   meeting  was  being   held,    was  there 

any  minister  of  religion  preaching  there? 

'  — There  was,  but  not  within  hearing  of  the 

Chartist  meeting.    He  was  on  the  same 

ground ;    he    had   a  congregation  round 

him.   I  thought  it  was  the  Chartist  meet- 

'  ing  when  I  first  got  there ;  he  was  under  a 

I  tree  in  the  open  air.     I  conclude  there 

I  would  be  praying  and  preaching.     He  was 

;  preaching  when  I  got  on  the  ground,  and 

I    was    there    from    thirty-five  to    forty 

I  minutes  before  the  Chartist  meeting  com- 

I  menced — he  was  preaching  all  that  time — 

I  he  continued  to  preach  during  the  time  of 

I  the  meeting,  but  he  lost  a  eood  number  of 

I  his  hearers — they  came  to  hear  something 

I  about  the  Charter. 

j      Now  during  the  whole  time  that  the 
'  speaking    was    going    forward,    did    the 
I  people  behave  themselves  well,  and  peace- 
i  ably,  and  orderly  P — Yes.   I  attended  the 
Kennington   common   meeting  at    which 
Mr.  Jones  spoke.    J  have  not  been  at  any 
others  at  which  Jones  has  spoken.     I  have 
been  at  the  out-door  meetings.    2iCr.  Jones 
endeavoured  to  keep  the  people  oflT  when 
they   pressed  on  me.     He  stood  olose  to 
the  table,  and  I  rather  think  he  removed  a 
man  from  the  table  in  order  that  I  should 
not  be  interrupted ;  there  was  every  facil- 
ity given. 

Ee-examined  by  Welshy. 

You  say  you  attended  the  10th  April 
meeting? — 1  did.  Jones  addressed  the 
people  there ;  he  must  have  been  aware  on 
whobe  behalf  I  reported  this  meetings, 
because  I  was  first  of  all  at  the  Kational 
Convention,  and  afterwards  at  the  Aasem* 
bly  every  other  day  nearly,  during  the 
whole  time  it  sat,  and  there  every  delegate 
in  the  kingdom  knew  me.  1  do  not  know 
that  Mr.  Jones  was  aware  that  I  came  to 
report  on  behalf  of  the  Government,  but  I 
of  course  conclude  so,  because  we  were  so 
much  together  at  the  Convention.  There 
were  four  shorthand  writers  there  on 
alternate  days,  and  he  saw  us  there.  I 
infer  that  he  knew  I  came  from  the  Gkyv- 
eiiiment.  I  do  not  recollect  that  I  have 
been  at  other  meetings  where  he  w^as 
present  but  did  not  speak.  He  was  a 
delegate.  I  know  nothing  about  the  Ex- 
ecutive. I  believe  no  Executive  was  ap» 
pointed  there. 

Serjeant  Wilkins  :  How  do  you  know  he 
was  a  delegate  ? — Because  every  delegate 
who  came  from  the  county  brought  ore* 
dentials,  and  on  the  first  occasion  of 
meeting  the  credentials  of  every  delt^ate 
were  read  to  the  meeting.    I  aid  not  i 
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Mr.  Joneses  credentials,  bnt  I  believe 
I  heard  them  read.  I  know  that  no 
man  was  admitted  there  except  as  a 
member  for  the  time  being.  If  he  came 
without  his  credentials  he  was  not  allowed 
to  take  any  part  in  the  meeting  before 
they  arriTed,  unless  it  was  moved  and 
seconded  that  he  should  be  permitted  to 
do  so.  Mr.  Jones  spoke  repeatedly  in  the 
Convention— everybody  spoke — they  had 
five-minute  turns. 

James  Oass  Waller  having  been  called : 

The  Attorney' General :  I  propose  taking 
what  happened  after,  shortly,  for  after  the 
finding  of  the  jury  in  the  other  cases, 
we  do  not  Beek  to  fix  Jones  with  the  riot. 

Wilde,  O.J. :  If  you  cannot  fix  him  with 
it,  I  don't  see  the  use  of  the  evidence. 

The  Attorney' Ghneral :  To  show  tlie 
character  of  the  meeting. 

WiLDB,  O.J. :  The  jury  must  form  their 
opinion  of  the  tendency  of  the  language  from 
a  more  legitimate  source  than  what  took 
place  afterwards,  which  we  have  no  means 
of  ascribing  to  him,  as  he  had  gone  away, 
and  he  cannot,  I  think,  be  charged  with 
riot.  The  jury  must  judge  of  the  tendency 
of  the  language  to  excite  a  mob  to  vio- 
lence. 

Joseph  ShackeU — Examined  by  the 
Attorney-  Oenerdl, 
I  am  an  inspector  of  the  Detective 
Polioe.  I  attended  the  two  meetings  on 
the  4th  June,  one  at  three  o'clock,  which 
lasted  till  half -past  five,  and  another  which 
commenced  at  naif-past  five  and  lasted  till 
seven.  Preparations  were  made  by  the 
police  for  a  meeting  on  the  12th  June, 
which  was  Whit-Monday;  we  were  in- 
structed to  be  in  readiness  ;  many  of  the 
military  were  brought  oat.  Such  hand- 
bills as  these  were  posted  throughout  the 
whole  of  London. 

Cross-examined  by  Serjeant  WUkvns, 
There  was  no  meeting  on  the  12th  P — 
No.   There  was  a  small  meeting  at  Step- 
ney-green. 

John  Haynes — Examined  by  the 
Attorney'  Oeneral. 
I  am  an  inspector  of  the  Detective 
Police.  I  was  at  a  meeting  at  Bradford  on 
Mondav,  29th  May.  There  was  a  disturb- 
ance there ;  it  was  of  such  a  nature  that 
the  military  were  obliged  to  be  called  out ; 
there  were  no  lives  lost ;  there  were  some 
people  wounded ;  seventeen  or  eighteen 
persons  were  taken  into  custody;  the 
special  constables  and  police  went  there 
for  the  purpose  of  apprehending  a  quan- 
tity of  (Mdople,  and  they  were  stoned  and 
driven  back,  and  were  obliged  to  call  out 
the  military  to  assist  in  apprehending 
them. 

Not  croBB-examined. 
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[Serjeant  WUhins  urged  the  jury  not  to 
allow  themselves  to  be  afiected  by  the  fact 
that  any  of  them  had  been  special  consta- 
bles, or  by  the  alarm  and  excitement  which 
had  recently  prevailed,  and  contended  that 
Jones's  speech  read  very  differently  apart 
from  the  impassioned  comments  of  the 
Attorney' Oeneral. I  The  AttomeV'Oeneral 
has  said  that  the  case  was  rendered  far 
more  important  from  the  position,  the 
station,  and  education  of  the  defendant. 
Mr.  Jones  is  a  young  man  entering  on 
Ufe  with  literary  attainments  and  with  a 
liberal  education ;  he  cannot  come  be- 
fore you  and  say,  I  am  one  of  those 
degraded  and  impoverished  individuals 
who  can  urge  their  sufferings  and  ignor- 
ance as  an  atonement  for  their  guilt. 
He  is  a  member  of  the  Bar,  it  is  true,  and 
if  he  had  the  most  aspiring  ambition,  that 
profession  holds  out  to  him  the  brightest 
prospects.  Gentlemen,  do  you  think  that 
unless  his  conscience  goaded  him — unless 
his  sympathies  on  behalf  of  those  whom 
he  believed  to  be  suffering  urged  him  on, 
he  would  cast  aside  all  these  honours  and 
prospects,  to  band  with  the  poor  and  im- 
poverished and  needy,  and  to  stand  up  as 
the  champion  of  those  whom  he  reg^ded 
as  unprotected,  wronged  and  injured, 
and  subject  himself  to  condemnation  and 
reproach  from  the  prejudices  of  his  fellow 
countrymen?  He  has  education,  and  I 
don't  hesitate  to  say,  from  what  I  have 
seen  of  his  mind,  tnat  he  may  aspire  to 
higher  hononrs  than  anv  that  sit  around 
this  table.  He  has  high  hopes  and  elo- 
quent desires ;  and  I  dare  say  that  which 
is  the  main  spring  of  nearly  all  human 
actions,  the  ambition  to  distinguish  him- 
self before  his  fellow  men.  All  this  woold 
justify  a  very  different  conclusion  than 
that  of  the  Attomeij' General;  but  the 
Attomey'General  says  this  language  is 
more  cfangerouB  because  it  is  more  mea- 
sured. It  may  be  more  dangerous  to  ill- 
gotten  and  Hi-supported  power,  to  corrup- 
tion and  undue  inflnence,  not  to  our 
institutions,  but  to  the  abuse  and  per- 
version of  our  institutions.  [Counsel  pro- 
ceeded to  refer  to  the  Beform  agitation.] 
But  how  does  it  happen  that  men  who  now 
sit  in  our  Cabinet  achieved  that  lofty  sta- 
tion? And — I  mean  no  offence  to  the 
Attorney-General — I  don't  mean  to  say 
that  we  could  have  had  a  better  Attorney* 
General,  but  I  mean  to  s^  but  for  the 
meetings  on  New  Hall  Hill,  and  the 
speech  of  such  men  as  Earl  Grey  and 
Daniel  O*0onnell;  but  for  the  Sovereign 
being  held  up  to  ridicule  in  the  streets 
of  ^ndon;  but  for  the  malignant  and 
wicked  oalnmniea  heaped  on  the  head  of 
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the  Queen  (now  the  Queen  Dowager),  and 
the  attempt  to  bring  Royalty  into  con- 
tempt; but  for  all  this  the  Reform  Bill 
would  not  have  been  introduced  and  car- 
ried  ;  but  for  all  this  Lord  Grreij  would  not 
have  been  in  the  Cabinet,  the  Whigs  would 
not  have  been  in  the  ascendant,  and  my 
learned  friend  would  not  have  tilled  the 
oflSce  of  the  Queen*8  AUorney-Geyieral  in 
England !  Gentlemen,  did  they  treat 
these  men  with  contempt  at  New  Hall 
Hill?  Did  they  treat  them  with  con- 
tempt when  they  met  in  their  strength 
in  Spa  Fields  P  Did  they  treat  them  with 
contempt  when  they  came  forward  to  aid 
and  assist  in  carrying  out  their  views  ? 
Or  did  they  then  talk  about  "  the  majesty 
of  the  fieople,"  and  say  the  vox  pojyuli  was 
the  vox  Dei  ?  Did  they  then  tell  the 
Bishops  to  Bet  their  houses  in  order  P 
Did  they  hold  out  dark  hints  and  insinu- 
ations to  even  Royalty  itself  P  And  did 
you  stand  by  with  complacency,  and  warm 
your  hands  at  the  fires  of  Bristol  and  Not- 
tingham P  Did  you  do  all  thisP  What, 
then,  does  my  learned  friend  mean  when 
he  says  that  in  prosecuting  Mr.  Ernest 
Jones — a  man  unfortunate  and  poor, 
though  rich  in  learning — what  does  he 
mean  by  saying  that  there  is  not  one  law 
for  the  rich  and  another  for  the  poor? 
[Counsel  proceeded  to  argue  that  the 
dangers  of  the  agitation  had  been  exag- 
gerated.] 

I  find  no  fault  with  the  Government ;  I 
thank  the  Government  for  endeavouring 
to  prevent  disturbance  and  riot;  never- 
theless, the  thing  being  over,  no  one  can 
fail  to  perceive  that  their  fears  greatly 
magnified  the  danger,  and  although  they 
were  wise  in  adopting  precautionary  mea- 
sures, I  think  it  must  be  clear  to  every 
one  that  they  were  frightened  at  a  veiy 
little ;  and  the  events  of  the  past  montn 
or  two  ought  to  have  shown  them  that 
when  these  men,  whom  they  arc;  t-aught 
to  believe  were  bloody-mmded,  cruel 
and  rapacious,  had  the  metropolis  in 
their  power  and  control,  when  their  thou- 
sands, we  are  told,  were  parading  the 
streets,  and  when  '*the  government  was 
completely  paralyzed  " — to  use  the  words 
of  the  Attorney 'Qeneral — they  did  not 
break  a  pane  of  glass,  but,  contented  with 
the  exhibition  or  numbers,  retired  peace- 
ably to  their  homes,  and  did  not  interfere 
irith  the  property  or  privileges  of  one 
single  human  being. 

£The  speech  does  not  urge  resistance  to 
the  police,  but  to  an  attack  on  the  people 
by  tne  police.  The  Chartist  organization 
into  classes  with  class  leaders  and  dis- 
tricts is  borrowed  from  the  Wesleyans 
and  perfectly  lawhil.  The  opportunity  for 
showing  their  organisation  on  the  12th 
has  been  perverted  by  the  Attomey-C^eneral 


into  an  allusion  to  a  general  rising. 
Nor  can  it  be  said  that  because  a  speaker 
says  "  Steer  clear  of  all  partial  outbreak  " 
he  thereby  advocates  a  general  outbreak, 
or  that  because  the  defendiEfcnt  spoke  of  send- 
ing a  man  to  Ireland  to  see  if  the  fighting 
had  begun,  be  meant  to  join  the  Irish  in 
the  Hght.l 

Suppose  now  then,  he  says,  it  should 
happen  that  the  people  in  Ireland  are 
beginning  to  fight  (not  that  I  encourage 
them  to  tight ;  that  I  have  ever  said  a 
word  to  them),  now  will  be  the  time  for 
us  to  do  what  the  parties  in  the  House  of 
Commons  used  to  do,  to  avail  ourselveH  at 
this  juncture  of  the  opportunity  of  seek- 
ing constitutionally  and  peaceably  for 
enlarged  privileges  and  enlarged  rights. 
They  know  very  well  that  at  such  a  period 
as  that  the  fears  of  the  Government  would 
be  raised,  not  by  anj*  physical  force,  but 
there  is  a  constitutional  way  of  raising 
their  fears,  as  I  have  had  occasion  to 
observe  before,  and  it  was  by  appealing  to 
their  fears  that  you  got  the  Reform  Bill ; 
it  was  by  telling  the  bishops  to  put  their 
houses  in  order  and  holding  up  before 
them  the  rich  appendages  connected  with 
the  diocese  and  the  see  that  you  incul- 
cated the  law  of  obedience  upon  the 
bithops.  It  was  by  the  Anti-Corn  Law 
League  exhibiting  their  numbers,  and 
showing  how  formidable  in  a  moral  point 
of  view  they  were,  that  Sir  Boheri  Fed 
changed  his  opinion  and  declared  Richa^ 
Cohden  to  be  the  saviour  of  his  country. 
So  here  they  were  anticipating  that  if 
there  was  an  outbreak  and  violence  in 
Ireland,  that  would  be  the  time  for  them 
to  come  forward  and  say,  Now  we  are  well 
afi*ected ;  we  are  subjects  of  the  Queen 
anxious  to  promote  her  interest ;  had  you 
not  better  give  us  our  rights ;  had  yoo  not 
better  concede  us  what  we  want ;  is  it  not 
of  vast  importance  that  we  as  the  leaders 
of  this  body  should  know  whether  there  is 
any  truth  or  not  in  what  is  said  to  be 
going  forward,  in  order  that  we  may 
act  as  circumstances  and  the  moment  may 
suggest  P 

£The  defendant  said  he  would  not  preach 
a  namby-pamby  doctrine  of  non-resist- 
ance.] 

Now,  gentlemen,  just  let  me  quote  what 
has  been  said  by  some  of  the  greatest  men 
that  this  land  ever  produced.  This  is  not 
the  doctrine  merely  of  Mr.  Emeai  Jones, 
Locke  says  in  his  Treatise  upon  Govern- 
ment: 

"  Wherever  law  ends  tyranny  begins ;  and 
whoever  in  authority  exceeds  the  power  given 
him  by  law,  and  makefl  ase  of  the  force  he  has 
under  his  command  to  compass  that  on  the 
sohjeot  which  the  law  allows  not  *' — (the  break- 
ing in  of  the  police  on  unarmed  multitudes) — 
«  ceases  in  that  to  be  a  maipstrate,  and  acting^ 
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withoat  mothority  may  be  opposed  as  any  other 
man  who  by  force  invades  the  right  of  another. 
This  is  acknowledged  in  subordinate  magis- 
trates. He  that  hath  power  by  a  legal  warrant 
to  seise  my  person  in  the  street,  may  be  opposed 
as  a  thief  and  a  robber  if  he  endeavours  to 
break  into  my  house  to  execute  it  upon  me 
there,  although  I  know  he  has  such  a  warrant  as 
would  have  empowered  him  to  arrest  me  abroad. 
Why  is  this  not  held  in  the  highest  as  well  as  in 
the  most  inferior  magistrates,  I  would-be  gladly 
informed." 

[Counsel  also'referred^^to  passages  in  the 
works  of  Bolvngbrohe,  and  read  the  fol- 
lowing from  PcUey : 

"  It  may  be  as  much  a  duty  at  one  time  to 
resist  government  as  it  is  at  another  to  obey  it 
(to  wit),  whenever  more  advantage  wiU,  in  our 
opinion,  accrue  to  the  community  from  resist- 
ance than  mischief.  The  lawfulness  of  resist- 
ance, or  the  unlawfulness  of  revolt,  does  not 
alone  depend  upon  the  f^rievance  M'hich  is  sus- 
tained or  suffered,  but  also  upon  the  probability 
of  expense,  &c/* 

And  Hwne  says : 

**  As  a  right  without  a  remedy  would  be  an 
absurdity,  the  remedy  in  this  case  is  the  extra- 
ordinary one  of  resistance,  when  affairs  come  to 
that  extremity  that  the  constitution  can  be  de- 
fended by  that  alone." 

And  Lord  John  Bussell,  in  his  '*  History 
of  Modem  Europe,"  lays  down  that : 

'*  the  king  may  forfeit  his  right  to  allegiance  as 
undeniably  and  effectually  as  the  subject  his 
right  to  protection."] 

I  am  not  saying  that  the  time  has 
arrived  when  we  shall  be  justified  in 
having  resource  to  such  expedients  as 
those  which  have  been  suggested  by  these 
master  minds;  but  I  have  read  this  to 
show  you  that  Mr.  Ernest  Jones  was  not 
seditious  in  his  language,  that  he  was  not 
using  language  unrecognised  by  the  law 
of  this  country,  when  he  told  those  whom 
he  was  addressing  that  he  was  not  going 
to  preach  to  them  a  namby-pamby  doc- 
trine of  non-resistance  and  passive  obedi- 
ence. Mr.  Jones  believes,  and  he  is  not 
singular  in  that  belief,  that  the  time  has 
come ;  Mr.  Jones  believes  that  there  is  an 
immense  portion  of  the  vast  community  of 
which  you  and  I  form  members,  who  are 
not  only  unrepresented  but  misrepre- 
sented; not  only  unprotected  but  op- 
pressed, who  are  not  only  disregarded, 
but  actively  regarded  with  contempt  and 
with  reproach.  And  believing  this,  he 
felt  called  upon  to  avoid  preaching  this 
half  and  half  measure  of  which  he  had 
before  spoken,  or  a  namby-pamby  doctrine 
of  non-resistance. 

The  statement  that  he  would  bring 
i^Mithetic  Leeds  and  Sheffield  up  to  the 
mark  of  Bradford  and  Halifax  did  not 
mean  that  he  would  excite  an  outbreak  of 


which  he  had  already  expressed  dis- 
approval. The  passage  about  bringing  the 
nch  man's  nose  to  the  grindstone  is  not 
more  seditious  than  many  texts  in  the 
Bible.  The  AUomey-Oeneral  talks  of  the 
gradations  of  society;  I  want  to  know 
when  the  poor  man  sees  thousands  of  men 
clothed  in  purple  and  fine  linen  eating  the 
luxuries  of  the  land,  treating  the  wants  of 
their  fellowmen  with  indifference  and 
contempt,  and  at  the  same  time  seeing 
tens  and  hundreds  of  thousands  wanting 
bread,  I  want  to  know  what  that  has  to  do 
with  the  gradations  of  society. 

**  I  verily  believe  that  not  a  single  blow  need 
be  struck  for  liberty  in  this  countiy.  I  believe 
that  in  Ireland  it  must  be  struck. ** 

What  does  he  mean  by  that  P  Not  that 
he  would  advocate  the  striking  of  the 
blow  in  Ireland ;  but  that  he  had  seen  the 
state  of  things  there,  and  it  occurred  to 
him  that  it  was  a  matter  of  necessity.  It 
seemed  to  him  that  things  had  gained  that 
pitch  in  Ireland  that  it  was  almost  impos- 
sible to  avoid  it,  and  that  it  must  be 
struck.  *'  And  what  is  more,  I  believe  that 
in  Ireland  it  will  be  struck."  And  so  did  a 
great  many  others,  and  so  do  a  great  many 
others.  Qod  avert  it,  I  say ;  but  there  are 
men  whose  fears  justify  the  notion. 

"But  whatever  may  be  the  consequence, 
organize !  organize !  organize  !  and  prepare  for 
anything.  Only  preparation,  only  organization 
is  want^ ;  and  the  Green  Flag  shall  float  over 
Downing  Street  and  St.  Stephen's.  Only  energy 
is  wanted,  only  determination ;  and  what  will  be 
the  result  ?  Why,  that  John  Mitchel  and  Frost 
will  be  brought  back,  and  Sir  George  Grey  and 
Lord  John  Russell  will  be  sent  to  change  places 
with  them." 

Now,  gentlemen,  that  is  the  whole  of 
the  speech.  It  winds  up  with  a  very 
foolish  piece  of  vapour;  and  when  you 
take  into  account  that  public  speaking  has 
been  described  by  one  of  our  ablest  writers 
as  the  *'  safety-yalve  of  the  constitubion,** 
and  that  buoyant  spirits  and  men  of  warm 
impulses  according  to  their  temperament 
sometimes  at  those  public  meetings  make 
use  of  language  which  they  would  not  use 
but  in  the  zeal  and  impulse  of  the  moment, 
I  think  you  will  be  of  opinion  that  that 
last  sentiment  amounts  to  very  little. 

Then  as  to  the  charge  of  unlawful 
assembly.  First  of  all,  let  me  ask  you 
what  there  is  to  constitute  this  an  unlawful 
assembly  P  Were  there  any  circumstances 
of  terror  about  it  P  None.  Was  it  selected 
at  a  proper  time  of  the  day  P  Five  o'clock 
in  the  afternoon,  and  during  broad  day- 
Ught.  Was  there  any  attempt  at  secrecy  P 
So  far  from  that  the  Government  reporter 
tells  you  that  he  had  every  facility  given 
him  for  reporting.  Was  any  violenoe 
offered  to  any  pwsonP    Not  to  a  living 
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soul.  What  constituted  this  an  nnlawfnj 
assembly  P  I  can  see  nothing.  Bnt  it  is 
said  that  the  speeches  themselves  consni- 
tuted  its  illegality.  Gentlemen,  if  you 
find  (as  I  trust  for  tne  sake  of  Englishmen 
you  will)  that  those  speeches  are  not 
seditious,  then  I  submit  to  you  that  there 
is  an  absence  of  every  fact  and  of  every 
ingredient  that  could  make  this  an  un- 
lawful assembly.  Now,  gentlemen,  how 
is  this  to  be  decided  P  It  is  to  be  decided 
by  you 

This  is  not  so  much  a  case  between  Mr. 
Ernest  Jones  and  the  Crown,  as  it  is  a 
(question  pointing  to  and  arraigning  the 
liberties,  the  happiness,  and  the  privileges 
of  us  all.  The  right  of  public  speaking 
is  the  salvation  of  our  country.  The  right 
of  giving  expression  to  our  feelings  (when 
those  feelings  are  proper)  the  right  of 
analyzing,  criticizing — aye,  criticizing  — 
the  doings  of  the  Government  has  made 
this  country  what  it  is.  Preserve  it — oh, 
presei-ve  it  entire.  Let  no  man  infringe 
upon  it;  preserve  it  more  dearly  than 
your  lives,  having  reference  to  your  chil- 
dren and  youp  children's  children ;  having 
reference  to  the  security  of  the  Crown, 
having  reference  to  the  purity  of  the 
ermine,  having  reference  to  every- 
thing which  is  holy,  sacred,  and  dear, 
for  your  sakes  and  your  children's  sakes. 
Beware  how  you  allow  any  human 
beinff  to  step  one  jot  beyond  those  marks 
which  our  forefathers  have  marked  out 
as  the  extent  of  our  rights,  our  privileges, 
and  our  liberties.  If  his  lordship  shall 
address  you,  in  summing  up  this  case,  in 
opposition  to  the  views  that  I  have  taken, 
why  what  will  it  be  P  It  will  be  what  is 
called  a  *' summing  up,"  but  it  will  be  the 
energy,  and  power,  and  force,  of  a  great 
and  acute  mind,  unconsciously  seeking  to 
carry  its  own  views.  Do  you  pause  be- 
fore you  come  to  your  conclusion.  It  is 
not  a  question  to  be  decided  by  a  majority; 
for  if  there  be  one,  if  there  be  two  or 
three  in  that  jury  box  unconvinced,  why 
then  does  your  country  command  the  one, 
two  or  three  to  sit  until  his  voice  falter 
and  his  powers  fail,  before  he  be  per- 
suaded to  say  this  man  is  guilty  of  the 
charge  laid  in  the  indictment  P 

The  Attorney' OenercU  replied. 

SUKMCNO  UP. 

Wilde,  C.  J.,  in  summing  up,  after  warn- 
ing the  jury  against  any  prejudice  or  ex- 
citement which  circumstances  out  of  doors 
might  be  calculated  to  produce  said :  The 
defence,  as  I  understand  it,  'is  that  the 
defendant  was  in  the  fair  and  honest  exer- 
cise of  a  public  right  of  the  greatest  pos- 
sible importance  by  stating  what  he 
thought  to  be  grievances  under  which,  if 
not  himself,  some  of  bis  fellow  subjects 


I  laboured.  If  that  be  the  defence,  I  do 
I  uot  undei*stand  what  is  the  application 
of  a  number  of  authors  who  enter  into 
speculations  proper  enough  for  philoso- 
phers— what  is  the  state  of  a  people  where 
the  Government  desert  the  constitution. 
It  has  never  been  a  question  of  law,  be- 
cause it  never  arises  until  the  law  has 
been  violated  by  the  Government  to  such 
an  extent  that  the  nation  naturally  con- 
siders the  bond  which  bound  the  Govern- 
ment and  the  people  together  has  to  be 
dissolved.  They  are  not  authorities  which 
can  ever  be  used  in  a  court  of  justice. 
And,  further,  do  you  think  it  possible  that 
in  single  sentences  which  occupy  five  or 
ten  minutes  to  read  the  right  meaning 
and  force  of  the  doctrine  laid  down  by 
Locke,  by  Bacon,  by  Paiey,  by  Hume,  by 
Milton,  and  by  Bussell  can  be  learned. 
There  is  some  inconsistency  in  insisting 
that  there  was  no  intention  to  resist  the 
constitutional  Government,  and  the  regu- 
lar constituted  authorities,  and  then  read- 
ing authors  to  show  under  what  circum- 
stances it  is  lawful  to  do  that  thing  which 
the  defendent  denies  he  has  ever  done. 
It  would  be  contrary  to  my  duty  to  sit 
here  and  permit  it  to  be  argued  that  any 
set  of  persons  may  erect  themselves  into 
judges  of  whether  the  constitution  has 
been  violated ;  or  that,  because  police- 
men may  have  improperly  disturbed  a 
meeting,  or  there  may  have  been  any  un- 
just act  of  power,  in  a  particular  instance, 
a  whole  country  may  be  involved  in  a 
revolution;  or  whether  there  is  some- 
thing in  the  constitution  of  this  country 
that  may  warrant  and  authorise  any  set 
of  persons  to  overthrow  that  GJovemment 
because  some  sheriff's  oflScer  has  impro- 
perly executed  his  warrant. 

Now,  gentlemen,  the  charge  is  that 
which,  in  the  first  count,  is  called  sedition, 
but  you  need  not  embarrass  yourselves 
with  the  word.  The  charge  is,  that  at  a 
public  meeting  the  defendant  used  violent 
tankage,  inflammatory  language,  with 
the  intention  to  persuade  and  excite  sab- 
jects  of  the  country  to  form  themselvefi 
into  unlawful  associations  and  combina- 
tions, to  incite  them  to  insurrection,  un- 
lawful assemblies  and  breaches  of  the 
peace,  and  to  obstruct  and  prevent  hj 
force  of  arms  the  execution  of  the  law 
of  this  realm  in  the  preservation  of  the 
public  peace.  That  is,  not  that  they  met 
to  complain  of  some  grievances,  but  that 
the  defendant  intended  by  his  address  to 
excite  to  a  breach  of  the  peace,  and  to  ex« 
cite  an  opposition  to  the  law  as  estab- 
lished.  That  is  the  general  charge.  Now 
it  is  obvious  that  in  any  well-regulated, 
state,  it  oould  not  be  permitted  with  safety 
to  the  people,  that  an  individual  shonlid 
address  a  vast  number  of  persons  with  s 
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Tiew  to  incite  and  persnade  them  to  form 
themeelyes  into  onlawfnl  associations,  and 
to  stir  and  incite  them  to  insarreotion 
and  to  breaches  of  the  peace,  and  to  ob- 
stmot  and  prevent  the  exeontion  of  the 
law  by  force,  and  the  preservation  of  the 
public  peace.  The  qnebtion  is  whether 
the  defendant  has  done  that.  Yon  will 
say  whether  the  speech  had  the  tendency 
which  the  indictment  charges,  and  whether 
he  uttered  it  with  the  intention  of  produc- 
ing that  effect  which  it  was  so  calculated, 
as  alleged,  to  bring  about.  Now,  what 
is  the  charge  abstracted  from  any  more  P 
Than  the  defendant  for  the  purposes 
stated  wished  to  induce  an  organization 
of  the  people.  No  one  contends  that 
organization  is  in  itself  a  crime.  It 
is  the  purpose  for  which  you  do  it, 
and  not  the  organization  which  is 
illegal.  The  indictment  states  that  the 
purpose  is  to  organize  the  people  in  order 
that  peace  and  quiet  might  be  preserved 
until  the  organization  was  so  complete  as 
that  it  should  brinj^  forward  a  power 
which  could  overthrow  the  constitution 
and  which  could  overthrow  all  law.  The 
charge  is,  you  wish  to  have  organization, 
you  wish  that  there  should  be  no  partial 
outbreak,  because  pai'tial  outbreak  would 
defeat  and  would  prevent  a  general  out- 
break; therefore  your  object  was  to 
organize  to  prevent  an  imprudent  and  an 
abortive  public  commotion,  and  to  re- 
strain and  keep  back  until  the  power  was 
so  great  as  that  it  could  effect  its  object, 
and  overthrow  the  Government  and  over- 
throw the  constitution.  That  is  the  charge 
— that  your  object  was,  as  the  indictment 
says,  not  to  amend  the  law,  not  to  obtain 
redress  of  grieyances  by  constitutional 
means,  but  to  destroy  the  law,  not  to 
amend  the  constitution,  but  to  subvert  it, 
and  to  subvert  it  by  illegal  means,  and 
tumult,  and  violence.  That  is  the  charge. 
The  defendant,  on  the  other  hand,  says, 
It  is  a  false  construction  of  my  conduct. 
I  recommended  organization,  which,  it 
cannot  be  denied,  is  perfectly  legal ;  I  say 
my  organization  was  lef^,  and  was 
directed  to  the  object  of  getting  up  un- 
doubtedly a  power,  not  to  overtnrow  the 
Government,  not  to  overthrow  the  consti- 
tution, but  to  operate  on  l^e  legislature 
of  the  country,  or  upon  other  authority 
in  the  countiy,  by  manifesting  such  a 
body  of  public  opinion  as  should  demand 
respect;  a  course,  which  tiie  defendant 
says,  has  been  taken  before,  and  has  not 
been  deemed  to  be  illegal.  He  says,  my  ob- 
ject was  to  prevent  outbreak,  at  the  same 
time  to  emoody  a  great  number  of  per- 
sons, in  order  that  bv  those  numbers  in- 
fluence might  be  produced  on  the  public 
mind  and  the  mind  of  the  legislature  of 
the  country,  as  it  baa  often  been  before 


produced ;  and  I  disclaim  all  violence  and 
all  intention  of  producing  tnmalt  or  con- 
fusion. That  is  what  the  defendant  says. 
You  are  to  look  at  nothing  but  the  evi- 
dence in  the  case  to  ascertain  whether  the 
defendant  is  guilty  or  not  guilty ;  but  un- 
less you  know  the  state  of  society  which 
exists  in  this  country,  how  can  you  tell 
what  is  or  is  not  calculated  to  stir  the 
people  up  to  rebellion  P  The  country  may 
oe  in  a  state  in  which  language  might  be 
addressed  of  any  kind  without  having  the 
slightest  tendency  to  produce  such  an 
effect.  There  may  be  such  a  general  state 
of  content  and  prosperity  and  ease  and 
happiness  and  confidence  that  no  speech 
could  have  any  such  tendency,  and  there- 
fore the  defendant  ought  to  be  acquitted 
upon  that  eround.  On  the  other  hand, 
there  may  be  such  a  state  of  the  world 
and  of  the  country  that  a  speech,  which 
would  be  perfectly  innocuous  at  another 
time,  may  oe  most  mischievous.  It  would 
be  innocuous  when  the  public  mind  was 
not  likely  to  be  influenced  bv  it.  It 
would  be  most  dangerous  if  the  public 
mind  was  in  a  state  highly  excitable  and 
highly  excited,  and  if  there  was  generally 
such  a  state  of  things  iu  the  country  as  to 
make  it  probable  that  the  speech  would  in- 
duce to  commotion  and  violence.  How  manv 
things  might  be  said  in  this  Court  with 
perfect  impunity  and  without  producing 
the  least  crime,  which,  delivered  to  another 
audience,  and  under  other  circumstances, 
must  be-  most  dangerous.  You  therefore 
will  bring  into  that  box  to  the  considera- 
tion of  this  case  only  your  general  know- 
ledge of  the  state  of  the  society  in  which 
you  live,  and  of  the  circumstances  of  that 
society  at  this  time.  Any  particular  cir- 
cumstances or  facts  which  bear  upon  the 
defendant  ought  to  be  utterly  discharged 
from  your  minds,  except  as  thev  appear  in 
evidence.  You  may  know  that  public 
meetings  have  been  held ;  you  may  know 
that  a  certain  state  of  mind  had  arisen 
in  consequence  of  those  public  meetings. 
Now  you  will  have  to  come  to  a  particuuu* 
meeting  and  a  particular  speech  delivered 
by  the  defendant.  You  will  sajr  whether 
coming  here,  not  as  men  who  have  been 
locked  up  in  their  closets  and  without  any 
knowledge  which  would  enable  you  pro- 
perly to  discharge  your  duty,  you  will  say 
with  the  knowledge  you  possess  of  that 
general  nature  to  which  I  refer,  what  you 
think,  looking  at  the  speech  with  reference 
to  the  state  of  the  country,  was  the  in- 
tention of  the  defendant,  and  what  was 
the  object  and  tendency  of  the  speech, 
looking  at  it  dispassionately  and  calmly, 
believing  everything  to  be  innocent  unless 
the  circumstances  are  such  that  in  truth 
there  was  a  guilty  intention  and  a  guilty 
object ;  and  when  you  are  satisfied  of  that, 
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do  your  duty  to  your  country  as  well  as 
to  the  defendant.  {.The  learned  judge 
proceeded  to  read  and  comment  on  the 
speech.     Then  he  says : 

"  If  you  pee  any  body  of  police  comiDg  near 
to  this  meeting,  stand  your  ground  shoulder  by 
shoulder ;  do  not  run,  there  \»  danger  for  those 
who  run,  there  is  safety  for  those  who  keep 
together." 

Now,  gentlemen,  any  man  who  advises 
a  public  assembly  when  the  police  come 
there  to  disperse  them,  to  stand  their 
ground  shoulder  by  shoulder,  if  that 
means  to  resist  the  police,  although  it 
might  not  mean  to  resist  l>y  stnkin^  thorn ; 
yet  if  it  meant  to  resist  the  police  and 
not  to  disperse,  that  was  illegal  advice. 
If  the  police  had  interfered  with  them, 
they  were  not  at  liberty  to  resist  in  any 
such  circumstances ;  they  ought  to  have 
dispersed  by  law,  and  have  sought  their 
remedy  against  any  unjust  interference 
afterwards.  It  is  a  difierent  case  if  this 
had  any  relation  to  the  times  to  which  the 
authors  alluded,  such  as  I  before  referred 
to,  where,  under  the  authority  of  the 
Crown,  there  was  anything  like  a  general 
attempt  to  suppress  public  opinion,  it 
would  be  a  different  state  of  things,  and 
opon  to  a  different  consideration.  This  is 
a  body  of  police  acting  under  the  respon- 
sibility of  the  law,  acting  under  the  orders 
of  those  who  would  be  responsible  for  the 
orders  which  they  gave,  charged  with  the 
public  peace,  and  who  would  have  autho- 
rity to  disperse  when  they  received  those 
oraers,  leaving  those  who  should  give 
them  a  deep  responsibility  if  they  should 
improperly  interfere  with  the  exercise  of 
any  such  public  duties.     He  says  : 

•*  There  is  safety  for  those  who  keep  together. 
Dare  them  to  strike  you,  and  my  word  for  it 
they  dare  not  strike  a  blow.  If  they  were  to 
strike  a  blow,  had  as  the  laws  are  now,  still  they 
are  sufficiently  stringent  to  punish  those  who 
assault  peaceable  citizens  in  the  peaceable  exe- 
ciUion  or  performance  of  their  duty.*' 

Gentlemen,  the  peaceable  citizens  are 
not  in  the  performance  of  their  duty  if 
they  stand  snoulder  to  shoulder,  and  wnen 
the  police  come  and  order  the  assembly  to 
disperse,  they  do  not  disperse,  but  insist 
on  remaining,  they  are  not  in  the  peace- 
able execution  of  any  right  or  duty,  but 
the  contrary,  and  from  that  moment  they 
become  an  illegal  assembly : 

'*  It  is  your  own  cowardice  that  invites  others 
to  strike  a  blow ;  it  is  men  saying  *  we  will  not 
do  this,  and  we  will  not  do  that,  because  it  is 
forbid.  Make  up  your  mind,  stand  by  it,  and 
whatever  comes,  stand  to  your  ground.*  There 
cannot  be  more  heads  broken  than  are  broken 
on  those  occasions,  when  men  run  away." 

WeU,  if  any  heads  are  broken  before 
men  are  ordered  to  disperse  and  reftise  to 


disperse,  those  who  break  their  heads  will 
find  their  own  heads  in  a  very  bad  situa- 
tion if  they  are  brought  into  a  court  of 
law  to  answer  for  it.  No  jury  would  hesi- 
tate to  convict,  and  no  court  would  hesitate 
to  punish.  After  an  assembly  is  ordered 
to  disperse  by  legal  authority  such  as 
these  police  were  competent  to  exercise, 
and  they  would  not,  then  to  discuss  with 
them  whether  men  with  broken  heads  will 
carry  on  resistance  or  run  away  was  cer- 
tainly not  a  legal  or  authorized  course. 
You  will  consider  how  far  it  was  intended 
to  recommend  the  men  to  resist  upon  the 
footing  that  they  would  not  get  more 
heads  broken  by  resistance  than  by  yield- 
ing: 

**  All  I  say  is  that  this  Government  ure  de- 
sirous of  marring  the  performance  of  your  pre- 
sent great  duty;  that  duty  is  organisation. 
Depend  upon  it  you  will  not  he  called  upon  to 
take  any  one  step  that  you  will  not  be  folly 
prepared  to  carry  out.  Steer  clear  of  all  partial 
outbreaks  and  partial  rioting." 

Well  now,  what  does  that  mean  P  Does 
that  mean,  do  not  have  a  little  riot ;  do 
not  have  a  partial  riot,  wait  P 

*'  There  has  been  an  outbreak  at  Bradford  and 
Manchester  ;  we  sent  down  Dr.  McDowall,  who 
is  now  addressing  a  glorious  meeting  at  Pad- 
dington,  to  tell  them,  no  partial  outbreak,  no 
partial  riot." 

As  I  said  before,  the  question  is,  what 
was  the  object  P  Was  the  object  peaoe  and 
order,  and  to  prevent  a  partial  outbreak ; 
or  was  it  only  to  forbear  from  a  partial 
outbreak  as  distinguished  from  a  general 
outbreak  or  riots  P     What  was  the  object 
of  the  defendant  in  wishing   for  money 
to  send  a  messenger  to  Ireland  to  know 
particularly  if  the  fighting    had    begun 
there P      Why   he    says    to    "ratify  the 
bond  of  union  between  the  £inglish  and 
the    Irish    people."      Well,     tSat    may 
mean  that  this  gentleman   took  a  deep 
interest    in    public    affairs,    and    wished 
to  ratify  the  bond  of  union  between  ihe 
peaceable    English    and    the    peaceable 
Irish  ;  and  it  may  mean  that  he  widied  to 
ratify  the  bond  of  union  between  ticie  party 
in  England  who  wished  to  produce  con- 
fusion and  outbreak  here,  and  that  Engliflh 
party  and  Irish  party  whose  fighting  had 
been  reported  as  havine  recently   taken 
place ;  it  is  for  yon  to  juoge : 

"Rest  assured  that  I  shall  not  preach  a 
miserable  namby-pamby  doctriiie  of  non-resist- 
ance and  passive  obedience." 

For  a  gentleman  to  eo  to  Bradford,  HaU- 
faz,  Manchester  and  other  places  where 
storm  and  violence  was  going  on,  not  to 
''preach  a  namby-pamby  doctrine  oC 
non-resistance  and  passive  obedience  "  is 
certainly  taking  a  great  deal  of  trouble  to 
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perform  a  duty  not  very  condnciye  to  the 
public  safety.  Does  that  mean  not  to 
allay  the  tarbnlence  and  the  storm,  not 
to  let  them  act  with  their  hot-headed  feel- 
ings and  impetaosity,  but  to  restrain  them 
from  storm  and  yiolence  till  they  can  be 
brought  to  act  with  more  effect  P 

**  My  duty  will  be  to  endeavonr  to  get  Leeds 
and  Sheffield  up  to  that  mark  to  which  Bradford 
and  Halifax  are  now.*' 

He  has  before  said  that  at  Bradford  there 
had  been  an  outbreak.  You  will  see  pre- 
sently that  he  refers  to  the  Bradtord 
people  and  some  other  people  as  haying 
acted  gloriously  and  gallantly. 

"I  believe  that  the  feeling  of  the  men  of 
Leeds  is  the  true  feeling  in  reality,  but  men 
hsLve  been  preaching  among  them  for  a  long 
time  an  unconditional  peace  doctrine.  These  men 
are  mistaken  men,  for  though  I  talk  not  now  of 
insurrection,  I  say  this  as  a  peace  doctrine,  there 
shall  be  no  peace  in  the  country  as  long  as  I, 
for  one  humble  individual,  can  prevent  it. 
Until  the  poor  man  has  his  rights,  and  until  the 
rich  man  has  brought  his  nose  to  the  grindstone." 

That  is  undoubtedly  an  extraordinary 
passage.  The  learned  counsel  has  pointed 
out  a  degree  of  insensibility  on  the  part 
of  the  rich,  which  I  hope  and  belieye  has 
no  existence  in  this  country  at  all ;  and  he 
talked  about  the  indulgences  of  the  rich 
and  the  feasting  of  others,  and  so  on. 
Why  how  in  the  world  could  the  rich 
better  use  their  wealth,  than  in  expending 
it  in  those  articles  of  manufacture  which 
employ  the  poorP  Would  the  poor  be 
more  benefitted  if  the  rich  did  not  keep 
carriages,  which  leads  to  the  consumption 
of  iron  and  wood,  and  glass,  and  cloth,  and 
silk,  and  leather,  and  of  articles  of  eyery 
yariety,  some  imported  from  abroad, 
others  of  natural  growth,  and  employing 
hundreds  of  wortomenP  What  is  to  be 
done  if  you  bring  the  rich  man's  nose  to 
the  grindstone,  if  by  that  is  meant  to  make 
him  put  down  his  carriage  P  What  is  to 
become  of  the  coachmakersP  The  rich 
man  can  eat  no  more  than  t^he  poor  man, 
and  seldom  has  he  so  good  an  appetite  ;  he 
can  wear  but  one  suit  of  clothes  at  a  time. 
How  much  of  what  a  rich  man  spends  is 
consumed  upon  himself  P  Not  one  thou- 
sandth part.  What  the  rich  man  spends  is 
so  much  dispersed  among  the  poor ;  and 
those  who  grumble  at  the  equipages  of  the 
rich,  and  of  the  expenditure  of  their  houses 
and  establishments,  grumble  at  their  ex- 
pending their  money  in  the  only  way  in 
which  the  poor  can  benefit  by  it.  Is  it 
not  better  to  giye  the  poor  man  a  proper 
reward  for  his  labour  which  he  is  entitled 
to,  and  may  be  as  proud  to  receiye  as  any 
man  can  be  to  receiye  his  income  ;  he  has 
earned  it  honourably,  and  it  is  his.  Is  it 
better  to  make  him  a  mendicant  to  giye  it 


him  as  a  boon,  and  as  charity,  or  to  employ 
him  and  pay  him  as  an  honourable  man  in 
his  line  of  lifeP  Therefore  obserye  the 
folly  of  talking  of  bringing  the  *'rich 
man's  nose  to  the  grindstone,"  and  par- 
ticularly of  tcdking  thus  of  men  who  haye 
worked  in  bygone  times,  who  haye  trans- 
mitted to  their  posterity  the  result  of  their 
industry  and  saying,  those  rich  men  who 
sprang  from  your  own  class  of  society,  and 
from  a  class  of  society  below  you,  the 
woiking  men;  for  I  need  only  ask  you 
how  many  of  the  rich  merchants  of  this 
town  are  men  who  haye  risen— it  would 
be  inyidious  to  point  to  any,  but  some  of 
the  most  wealthy  men  haye  risen  from  the 
workshop,  beyond  all  doubt.  Among  the 
rich,  therefore,  would  be  found  those  who 
haye  been  frugal,  those  who  haye  been 
laborious,  those  who  haye  been  hard- 
working ;  those  who  haye  sacrificed  their 
rights,  and  baye  restrained  their  indul- 
gencies ;  and  who  is  to  come  and  take 
away  their  wealth  P  The  man  who  says,  I 
am  the  workman  P  Then  work  as  those 
haye  done  who  haye  sayed  their  money 
before.  You  haye  examples  enough  before 
you  of  what  a  frugal  upright  workman 
may  do.  There  is  in  this  country  no  limit 
to  the  height  he  may  rise  to.  A  man  be- 
comes a  tradesman,  but  there  are  instances 
of  his  entering  the  House  of  Peers.  No 
rank  in  this  country  precludes  a  man  from 
haying  the  results  of  the  fair  exercise  of 
his  talent.  You  have  had  oar  profession 
pointed  out.  Men  who  start  without 
patrons,  men  who  depend  only  on  them- 
selyes,  rise  to  the  highest  branch  of  the 
profession.  I  am  myself  an  instance; 
there  are  many  others.  Therefore  nothing 
can  be  more  delusive,  nothing  more  un- 
just, than  to  be  telling  the  poor  man  that 
the  rich  are  robbing  him.  The  fine  horses, 
the  fine  parks,  and  the  splendid  equipages, 
have  been  the  result  of  labour  of  aays  and 
nights  and  of  frugality ;  therefore  nothing 
can  be  more  unjust,  and  this  observation 
is  correct :  diyide  all  the  property,  and  you 
haye  uniyersal  beggary.  Look  at  the  poor 
man's  situation  in  Ireland,  who  has  land 
without  the  means  of  cultiyating.  By  ex- 
tending his  land,  you  will  not  extend  his 
capital.  What  can  he  do  P  In  forty-eight 
hours,  if  you  diyided  the  land  to-day, 
there  would  be  a  want  of  ecinality.  8ome 
men  would  haye  spent  all  tneir  money  or 
nearly  so  by  that  time,  and  others  would 
not  only  haye  sayed  their  own,  but  would 
have  earned  a  great  deal,  and  haye  taken 
into  their  own  hands  tbat  which  the  pro- 
fligate spent.  Therefore  there  is  no  good 
sense  in  decrying  it.  What  is  meant  here 
by  saying  that  the  rich  man's  nose  shall  be 
brought  to  the  grindstone,  I  do>  not  know. 
Whether  it  means  that  he  is  to  be  insulted 
only,   or  whether  it    is   meant  that  bis 
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property  is  to  be  affected,  you  must  form  | 
your  own  judgment ;  but  it  certainly  is  a  j 
circumstance  to   be   taken    into    account  ' 
where  any  man  is  speaking  at  a  time  of 
great  public  distress ;  and  the  >?reater  the  1 
distress,  the  more  mischief  is  likely  to  be  ' 
incurred ;  and  when  the  learned  counsel  | 
points  out  so  much  distress,  you  must  con- 
sider if  it  is  meant  to  be  said  this  was 
addressed  to  a  class  of  that  sort,  what 
would  be  the  effect  of  talking  to  them  of 
bringing  the  rich  man's  nose  to  the  grind- 
stone. 

*'  I  verily  believe  that  not  a  single  blow  need 
be  struck  for  liberty  in  this  country.  I  believe 
tbat  in  Ireland  it  must  be  struck,  and  what  is 
more,  I  believe  that  in  Ireland  it  will  be  struck." 

That  is  anotherpassage  upon  which  the 
parties  diH'er.  What  has  occurred  to  the 
Crown  officer,  and  what  he  offers  for  your 
consideration  is,  that  it  means  this — 
organize,  meet,  display  your  numbers; 
do  not  disperse  when  you  are  ordered  by 
the  police,  keep  your  ground,  send  over  to 
Ireland,  know  what  is  going  on  there ; 
form  a  union  with  them,  the  blow  must  be 
sti'uck  in  Ireland,  and  then  I  believe  there 
will  be  no  occasion  to  strike  a  blow  in 
England ;  for  our  organization,  if  you 
follow  my  directions,  will  be  so  powerful, 
sti'ong  and  decisive,  that  we  shall  acquire 
power  and  all  we  want  without  striking  a 
blow.  The  learned  counsel  for  the  de- 
fendant said  that  interference  with  public 
meetings  was  dangerous,  and  he  called 
your  attention  to  Louis  Phili^e,  and  he 
says :  See  what  Louis  Philippe  has  done 
by  interfering  with  public  meetings.  But 
he  did  not  interfere  with  public  meetings  ; 
he  left  his  throne ;  and  if  he  had  resisted 
public  meetings  on  that  occasion,  in  all 
probability  he  would  have  done  so  with 
success.  But  deserting  the  ministry  who 
had  advised  him  to  resist,  and  deserting 
the  advice  of  men  who  told  him  to  resist 
— what  has  followed  from  non-resist- 
ance P  It  was  only  one  class  who  rose, 
or  rather,  if  it  was  only  one  class,  it 
was  not  opposed  by  any  other,  for  there 
was  no  opposition ;  and,  as  far  as  con- 
cerns therefore  the  example,  it  was  auite 
the  reverse  of  example ;  and  looldng 
at  what  has  followed,  let  every  Govern- 
ment, if  it  means  to  resist,  resist  with 
energy  and  with  effect,  and  not  talk  of 
resistance  beforehand,  and  at  the  last  mo- 
ment withdraw  all  resistance  and  oppo- 
sition, and  then  let  those  whom  yon  have 
excited  have  their  own  way,  and  augment 
their  power  without  control  and  without 
opposition.  If  you  are  of  opinion,  having 
regard  to  the  right  of  the  subject  pub- 
licly to  meet  and  discnsB  freely  and  boldly 
public  grievance?,  that  what  is  there  said 
and  adc&essed  tothat  mob,  was  within  the 


limit  of  that  right,  your  verdict  should  be. 
Not  guilty.  It  will  be  beyond  the  limit  if 
you  think  its  tendency  was  to  excite  an 
assembly  or  other  persons  to  insurrection, 
to  incite  them  to  adopt  organisation  for 
the  purpose  of  getting  up  a  body  which 
should  be  able  to  resist  the  lawful  authority 
and  to  overthrow  the  Government ;  or  to 
excite  disaffection  and  discontent  on  the 
part  of  the  persons  whom  he  addressed  ; 
m  such  case,  that  will  be  beyond  the  limit ; 
it  will  amount  to  what  the  law  calls 
sedition ;  but  if  you  think  it  within  the 
limit,  and  an  address  which  may  be 
safely  made  without  endangering  the  pub- 
lic peace,  and  without  being  the  result  of 
any  such  intention  as  tho  indictment  im- 
putes, your  verdict  should  be.  Not  guilty* 
But,  on  the  other  hand,  if  you  think  it 
was  an  exciting  speech  addrefi»ed  either  to 
present  resistance  or  to  induce  the  forming 
of  the  organization  for  the  purpose  of 
further  resistance,  teaching  the  people 
how  they  should  forbear  until  they  had  a 
power  sufficiently  strong  to  resist  the 
Government  and  to  resist  the  law,  in  that 
case  your  verdict  will  be,  Guilty. 

Gentlemen,  there  are  two  charges,  one 
for  this  speaking  which  is  called  sedition ; 
the  other  for  attending  an  illegal  assembly. 
The  only  evidence  of  the  illegal  meeting 
on  this  occasion  was  the  delivery  of  this 
speech.    Any  meeting  of  her  Majesty's 
subjects  which  a  party  procures  to  as- 
semble for  the  purpose  of  addressing  a 
seditious  speech — I  use  the  word  sedition 
for  shortness,  because  I  mean  bv  that  a 
speech  having  the  tendency  I  nave  re- 
ferred to — a  meeting  called  for  that  pior- 
I>ose  and  used  for  that  purpose  is  an  nn- 
awful  meeting.    The  meeting  was  held  on 
a  Sunday.     I  doubt  the  legality  of  that ; 
it  is   a  great  profanation,  but  I  do  not 
think  that  on  this  occasion  yon  shonld  act 
on  any  profanation  of  the  Sabbath.    The 
number    of  3,000  without    any    appear- 
ance   of    violence    will     not    oonstitnte 
it  an  illegal   meeting;    but  the  address- 
ing 3,000  men  by  inaammatory,  exciting, 
and     seditious    speeches    wotud    constt- 
tute  it  an  illegal   assembly ;    and  those 
who  are  parties  to  oalUng  it  and  par- 
ties for  using  it  in  that  manner  would 
be  responsible  for   having    attended  an 
illegal  meeting.    The  questions  therefore, 
you    will    observe,   very    much    resolve 
themselves    into     one.       [The    (Jovem- 
ment    have    been    blamed    for    singling 
out  this  meeting  for  prosecution.]     It  im 
not  every  infraction  of  the  law  which  it 
is  their  dnty  to  prosecute.    If  any  meeft- 
ings  have  taken  place  whero  persons  were 
advised  to  adopt    measures    tending    to 
violence,  tending  to  overturn  the  Gkivem- 
ment  and  to  encUnger  the  public  peace,  it 
was  the  doty  of  the  Gk>vemment  to  pvo- 
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Beonte  them;  and  they  failed  in  their 
duty  if  they  did  not  do  so.  It  might 
reasonably  be  thooght  that  looking  to  who 
were  the  persons  holding  those  meetings, 
who  were  the  persons  aaWsing,  and  what 
were  the  measures  advised,  although  there 
miffht  be  great  numbers,  yet  that  would 
be  done  in  a  legal  and  constitutional  man- 
ner, and  the  public  peace  not  endangered, 
and  they  did  right  to  forbear.  I  advise 
you  to  consider  nothing,  but  did  this 
speech  tend  to  excite  to  riot,  insubordina- 
tion, and  to  overtlirow  the  Government  P 
Had  it  that  tendency,  considering  time, 
occasion,  and  ciroumstauoes,  and  did  the 
defendant  utter  it  with  that  intention.  Do 
not,  either  by  what  has  occurred  before, 
or  by  what  you  may  anticipate  will  follow 
after,  let  your  judgment  be  perverted  from 
tbe  question.  Look  at  it;  and  the  best 
service  you  can  do  your  country,  is,  to 
pronounce  your  vermct  honestly  accord- 
ing to  your  opinions  upon  those  two  cir- 
cumstances, and  leave  to  Providence  what 
may  be  tbe  result.  The  defendant  has  a 
right  to  demand  it  as  justice  of  you,  that 
you  shall  pronounce  your  verdict  not  upon 
considerations  apart  from  his  guilt  or  in- 
nocence,  but  confining  your  attention  to 
that. 

Juror:  Some  of  the  jury  request  to 
have  a  oopv  of  the  speech.  (A  copy  was 
handed  to  the  jury.) 

The  jury  retired  at  a  quarter  to  six 
o'clock,  and  returned  at  two  minutes  to 
six  o'clock,  with  a  verdict  of  "Guilty" 
upon  all  the  counts  except  that  for  riot. 
The  Oourt  adjourned  until  seven,  when 
the  defendants  in  this  and  the  previous 
oases  were  brought  up  for  sentence. 

Sentencss. 

WiLDB,  O.J. :  Joseph  Irenmue  John 
Fussell,  Joseph  WiUiams,  WiUiam  John 
Vernon,  Alexander  8harpe,  Francis  Looney, 
and  Ernest  Oharles  Jones,  you  have 
severally  been  convicted  of  misdemeanor, 
of  having,  under  the  pretence  of  exer- 
citting  a  most  invaluable  right,  availed 
yourselves  of  the  opportunity  of  making 
seditious  speeches,  and  of  acting  at  an 
onlawful  assembly,  for  the  purpose  of 
exciting  her  Majesty's  subjects  to  general 
disaffection,  and  to  incite  them  to  form 
into  bodies  with  associations  for  the  pur- 
pose of  insurrection  and  tumult  and  to 
overturn  the  Government  of  the  country, 
and  induce  to  resistance  to  the  law.  That 
is  the  general  nature  of  the  charge  against 
yon.  At  no  one  of  these  meetings  was 
anything  like  a  public  grievance  discussed 
or  pointed  out,  or  a  remedy  suggested. 
The  whole  consisted  of  inflammatory 
language,  violent  epithets  applied  by 
many  to  members  of  the  Government, 
ftnd  to  the  Government  generally,  and  the 


constitution  of  the  country.  Therefore, 
one  of  the  evils  of  your  conduct  is  that  it 
has  tended  to  bring  into  great  jeopardy 
one  of  the  most  valuable  rights  that  exist. 
Independently  of  the  fact  that  it  was  your 
intention  to  excite  terror  and  alarm,  first 
by  representing  that  the  numbers  were 
always  vastly  greater  than  they  really 
were;  and  by  representing  the  Govern- 
ment to  have  actea  in  some  gross,  abomin- 
able manner,  without  pointing  out  how. 
At  some  meeting  where  there  is  a  lar^e 
mass  it  is  said — Fellow  men,  you  will 
know  where  you  are  to  go,  and  when  you 
are  there  you  will  know  what  yon  are  to 
do.  When  you  take  an  account  of  the 
thousands  who  are  there,  and  that  they 
are  led  to  follow  a  set  of  men  they  know 
not  where,  and  to  do  they  know  not  what 
— and  the  lowest  numbers  I  think  it  has 
been  stated  at  something  like  eight  or  ten 
thousand;  some  of  you  stated  40,000  or 
50,000,  and  up  to  160,000— what  Govern- 
ment  could  be  safe,  if  individuals  holding 
no  authority  were  permitted  to  lead  men 
about  this  town,  trying  to  persuade  them 
how  they  are  oppressed,  how  much  the  rich 
are  the  enemies  of  the  poor,  how  desirable 
it  is  that  the  poor  should  possess  the  pro- 
perty of  the  rich ;  and  then  marching  tnem 
about  so  perfectly  under  control,  that  they 
go  on  tQl  midnight  they  know  not  where, 
and  follow  a  man  and  obey  his  directions, 
not  knowing  what  they  might  do  P  Such 
a  state  of  things  cannot  be  endured.  It 
has  been  my  duty  to  state  that  every 
assembly  composed  of  certain  numbers, 
under  circumstances,  which  whether  by 
speeches,  by  the  appearance  of  arms,  or 
by  any  other  circumstances,  no  matter 
what,  is  calculated  to  produce  alarm 
and  terror  in  reasonable  and  firm  minds, 
is  of  itself  an  illegal  meeting.  It  is  not 
that  some  weak-minded  persons  might 
be  alarmed  at  mere  numbers ;  there  must 
be  a  just  and  rational  foundation  for 
alarm;  but  if  cunning,  dexterous  men 
contemplating  mischief,  use  the  most 
aggravating  speeches  to  a  mob,  and  have 
them  so  under  their  control  that  they  will 
meet  at  any  time,  and  go  anywhere,  and 
the  most  dangerous  doctrines  are  promul- 
gated, and  the  most  dangerous  intentions 
are  announced,  what  set  of  men  are  there, 
but  must  feel  that  degree  of  alarm  which 
the  law  will  not  permit  P  If  a  man  feels 
that  degree  of  alarm  that  it  is  necessary 
for  him  to  seek  protection — if  (as  happened 
in  this  town)  a  great  body  of  persons  apply 
to  be  sworn  in  as  special  constables,  why, 
does  not  that  show  alarm  of  a  nature  to 
be  respected,  and  of  a  nature  which  others 
have  no  right  to  excite  P  But  everybody 
knows  that  on  the  day  when  you  talked  of 
meeting,  although  a  great  portion  of  the 
public  were  not  alarmed  in  the  sense  of 
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feeling  trepidation,  they  were  all  alarmed 
for  the  pnblic  safety ;  not  that  they  ex- 
pected yonr  efforts  would  succeed ;  nobody 
ever  dreamt  that  they  would  succeed  ;  but 
they  expected  that  some  of  the  ignorant 
and  misguided,  stimulated  and  infinenc^d 
by  Tou  beyond  your  power  of  control, 
might  do  public  mischief  and  bring  them- 
selves to  condign  punishment.  While 
you  were  promulgating  your  dangerous 
doctrines,  you  were  regardless  of  how 
they  might  operate  on  the  poor  and  the 
ignorant  men  whom,  thus  stimulated,  you 
might  have  brought  to  death  even  by  their 
being  influenced  to  act  ujx)n  your  recom- 
mendation. The  public  mischief  there- 
fore has  been  great,  and  it  might  have 
been  greater ;  it  is  not  owing  to  any 
attempt  of  yours  to  restrain  mischief  that 
the  public  safety  has  not  been  more  vio- 
latea  than  it  has.  It  becomes,  therefore, 
a  matter  of  extreme  importance.  It  is 
true,  as  I  have  said  before,  that  the  law 
has  been  established,  and  is  well  under- 
stood ;  but  I  cannot  help  thinking  that 
many  of  you  must  have  been  fully  aware 
of  the  law,  and  that  you  were  breaking  it. 
But  when  I  find  that  some  of  you  are  so 
bad  as  openly  to  avow  private  assassina- 
tion  

The  Defendant  {J.  L  J,  Fusaell) ;  I  deny 
it,  my  lord. 

Wilde,  C.J. :  The  mischief  is,  that  that 
which  is  done  at  the  public  meetings—  the 
bold  and  wicked  language  which  is  there 
adopted,  the  attempt  to  inflame  and  ex- 
cite to  mischief — when  men  are  brought 
to  answer  for  it,  they  are  then  very  apt 
to  shrink,  and  to  seek  safety,  not  in 
the  admission  of  their  offence,  but  in  a 
denial  not  founded  in  truth.  The  witness 
who  has  proved  that,  has  been  before  the 
jury ;  the  jury  have  believed  him.  But 
others,  very  little  short  of  the  baseness  of 
private  assassination,  have  also  stimulated 
to  violence.  One  of  you  talked,  in  a  de« 
position  that  I  was  referred  to,  of  using 
steel  pens  dipped  in  red  ink,  others  said 
that  if  you  had  been  present,  you  would 
have  told  the  mob  to  have  opened  and  en- 
closed the  police  and  none  of  them  should 
have  come  out.  Some  of  you,  therefore, 
are  advocates  of  private  assassination, 
others  of  murder ;  and  for  what  P  Has  it 
been  shown  that  any  of  you  are  in  any 
state  of  distress  that  could  form  any 
apology.  Yon  are  all  evidently  shrewd 
and  clever  men ;  men  whose  talents, 
honestly  and  properly  applied,  would  no 
doubt  yield  their  reward.  After  the  fullest 
deliberation,  the  law  being  laid  down  to 
the  jury  as  to  what  constitutod  an  illegal 
meeting,  they  have  found  all  of  you  guilty 
of  having  attended  such  meetings.  Who- 
ever  looks  to  the  leaal  history  of  this 
country,  and    sees  what    has    been    the 


'  nature  of  the  judgments  which  have  been 
I  passed  upon  sedition,  will  find  that  sedi- 
]  tion  seldom  has  risen  to  the  height  which 
it  has  in  your  cases.     I  have  no  recuUec- 
I  tion,  since  a  case  in  the  year  1796,  of  any- 
'  thing  approaching  to  the  cases  which  have 
I  been  under  consideration.     The  ponish- 
I  mentd  have  always  been  severe  for  much 
lighter  offences  than  yours.    I  cannot  in 
j  any  of  your  cases  (L  wish  I  could)  see  any 
I  circumstances  which  can  at  all  palliate 
I  men's  having  combined  to  produce  the 
degree  of  public  mischief  which  you  ap- 
pear to  have  done.     Some  of  vou  were 
base  enough  to  suggest  the  murder  of  the 
police 

The  Defendant  {A,  8harpe) :  I  deny  it, 
my  lord. 

Wilde,  C.J. :  When  they  were  in  the 
execution  of  a  public  duty.  You  are  none 
of  you  men  who  upon  a  single  occasion 
are  found  at  a  meeting  speaking  from  the 
heat  of  the  moment,  you  have  all  asso- 
ciated before,  and  you  have  apparently 
well  considered  what  you  were  doing, 
framing  your  conduct  with  a  view  to 
accomplish  particular  objects,  the  effects 
of  those  objects  being  of  the  most  mis- 
chievous kind.  Therefore  the  sentence 
which  it  appears  to  me  public  justice  calls 
upon  me  to  pronounce  is,  that  you,  FutteU^ 
wno  are  proven  to  have  advanced  in  the 
boldest  manner  private  assassination 

The  Defendant  {J.  I.  J.  Fu89ell):   My 
]  lord,  before  the  passing  of  the  sentenoe 
shall  I  be  allowed  to  address  a  few  words 
to  vou  and  the  Court  P 

Wilde,  O.J. :  If  it  be  for  the  purpose  of 
saying  anything  which  you  thinK  ought  to 
influence  the  judgment,  I  shall  be  most 
happy  to  hear  you,  and  shall  listen  with 
the  greatest  attention ;  but  if  it  is  merely 
a  denial  it  is  useless  ;  I  must  act  upon  the 
evidence,  or  I  have  nothing  to  act  upon 
at  all. 

The  Defendant  (/.  I.  /.  FuseeU):    My 
lord,  I  am  satisfied  that  you  will  do  justice ; 
but  you  will  bear  in  mind  that  the  evi- 
dence of  a  person  whose  character  was  so 
notorious  is  not  to  be  compared  with  the 
testimony  of  those  individuals  who  spoke 
t  relative  to  the  utterance  of  that  eKpreB-> 
'  sion.    Whatever  may  be  the  result  of  jroor 
sentence,  I  shall  bear  it  with  a  consoioua* 
ness  that  I  have  never  uttered  titie  exproo- 
sion.     It  is  not  with  a  view  to  miti§;mte 
it,  but  with  a  view  of  expressing  my  al^* 
horrenoe,  as  well  as  to  show  my  oountnr- 
men  that  I  abhor  equally  with  them  tbe 
principle  of  private  assassination.     I  mxxk 
an  Englishman ;  and  I  defy  anyone    to 
show,  either  in  my  public  or  private  li£o, 
that  I  have  ever  oomoutted  myself  by  so 
disgraceful  an  expression,  or  even  reoonoi- 
mended  such  a  principle  as  private  ^-itti'T 
sination.    I  spoke  of  it  as  a  faot,  thlb^  lA 
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was  being  carried  on  in  Austria ;  I  spoke 
of  it  as  having  occurred  and  as  being 
likely  to  occur,  with  no  other  view  than 
to  advise  the  Govemment  to  listen  to 
those  timely  reforms  which  we  asked  of 
them  ;  but  I  do  deny 

WiLDJi,  O.J. :  The  sentence  of  the  Court 
upon  you  is,  that  you  be  imprisoned  two 
years  for  the  first  offence,  and  three 
months  for  the  last ;  and  at  the  expiration 
of  that  time  yon  yourself  enter  into  recog- 
niaanoes  of  J  00^.,  and  that  you  give  two 
sureties  of  502.  each  to  keep  the  peace  and 
be  of  good  behaviour  for  five  years  from 
the  expiration  of  the  term  of  your  impri- 
sonment. That  length  of  time  is  added 
because  of  the  violence  of  the  expressions 
which  seem  to  me  to  make  it  necessary 
for  the  public  security. 

With  respect  to  Joseph  WUUame 

The  Defenda/fU  (J.  Williams) :  I  should 
like  to  say  a  few  wordH. 

WiLDB,  C.J.:  I  shall  be  happy  to  hear  you. 

The  Defenda/rU  (/.  Williams) :  It  is  not 
my  wish,  I  assure  your  lordship,  to  carry 
out  any  bombastic  ambition,  nor  is  it  my 
wish  to  insult  the  Court.  But  I  must  say 
that  in  some  remarks  which  have  been 
made  by  your  lordship,  you  are  mistaken. 
I  am  a  working  man — a  man  who  has 
toiled  twenty  hoars  out  of  the  twenty-four 
for  the  paltry  pittance  of  sixteen  shillings 
a  week.  Not  a  session  goes  by  but  what 
there  are  some  of  my  unfortunate  trade 
placed  at  this  bar  through  distress,  and 
under  the  necessity  of  carrying  out  a 
system  of  theft.  I  ao  not  wish  to  occupy 
the  time  of  the  Court,  but  I  do  most 
solemnly  before  this  assembly  state,  that 
if  I  had  heard  FusseU  make  use  of  such  an 
expression  on  Clerkenwell  Green,  I  would 
have  insisted  in  throwing  him  out  of  the 
waggon ;  but  I  declare  upon  my  soul  the 
man  never  uttered  the  words ;  I  never  had 
five  minutes*  conversation  with  the  man 
in  the  course  of  my  life. 

WiLDii,  C.J. :  As  far  as  your  case  is 
concerned,  you  have  taken  a  prominent 
part  in  inducing  others.  You  were  one 
of  the  boldest  and  most  active  at  the  meet- 
ing, and  did  the  most  to  excite  others  to 
foUow  you.  If  you  have  laboured  thus 
hard  for  the  small  earnings  you  have 
stated,  with  the  ability  that  vou  possess, 
it  is  singular.  It  would  make  one  fear 
that  your  ability  has  not  been  applied  in 
the  way  of  your  honest  and  lawful  em- 
ployment ;  but  this  is  clear,  you  could  not 
Denefit  your  situation  by  neglecting  ^our 
work,  and  by  attending  these  meetings 
from  time  to  time  and  making  infiam- 
matory  harangues.  Therefore,  looking 
at  you  as  a  person  of  ability,  who  took  so 
leading  a  part  in  misleading  others  and 
inducing  them  to  form  these  associations 
for  the  mischievouB  pmrpose  referred  to, 


the  sentence  likewise  upon  you  is,  that 
you  be  imprisoned  two  years  upon  the  first 
count,  and  one  week  upon  the  second 
count.  As  you  used  no  such  expression 
with  regard  either  to  murdering  the  police 
or  private  assassination  your  imprison- 
ment is  one  week,  and  that  you  enter  into 
recognizances  for  keeping  the  peace,  your- 
self in  lOOL  and  two  sureties  of  50Z.  each 
for  three  years  from  the  expiration  of  the 
term. 

The  Defeiidwni  {J.  WiUiams) :  Then  I  am 
under  the  necessity  of  passing  imprison- 
ment for  five  years  and  one  week  through 
my  poverty  and  distress. 

WiLDB,  O.J. :  The  remission  of  the 
punishment  which  I  feel  it  my  duty  to 
pronounce,  must  be  with  the  (}rown. 

WiUiam  John  Vernon,  you  have  been 
convicted 

The  Defendwni  {W.  J,  Vernon) :  I  had  in- 
tended to  have  made  some  remarks  upon 
the  manner  in  which  the  prejudices  of  the 
jury  had  been  worked  upon  by  the  legal 
ingenuity  of  the  Aitorney-Qeneral ;  for 
instance,  in  endeavouring  to  make  it 
appear  that  a  gentleman  because  he  had 
a  moustache  must  be  a  foreigner,  and  so 
associating  him  with  communism.  Like- 
wise, if  I  might  be  allowed,  and  the  rules 
of  the  Court  permitted  it,  I  should  have 
liked  to  have  shown  distinctly  that  I  was 
in  no  way  connected  with  the  meeting. 

Wilde,  C.J. :  That  would  be  useless. 

The  B^endcmt  (Vwnon) :  Then  I  will 
not  go  any  further  upon  that  point. 
The  meeting  was  not  a  Chartist  meet- 
ing. I  am  not  ashamed  to  acknowlec^ 
I  am  myself  an  avowed  Chartist,  and 
I  hope  I  shall  continue  so,  because 
I  think  a  man  has  as  much  right 
to  hold  Chartist  opinions  as  Whig  or  Tory 
opinions,  inasmuch  as  the  Charter  involves 
little  more  change  in  the  present  re- 
presentative law  of  the  country,  than  that 
middle  class  movement  as  it  is  called, 
which  is  being  urged  by  many  of  the 
members  of  parliament ;  and  perhaps 
many  of  the  Govemment  may  be  presently 
advocates  of  man^  of  those  reforms; 
therefore  I  say  it  is  not  because  I  am  a 
Chartist  that  I  should  be  influenced  by 
bad  motives.  The  meeting  was  called  by 
WiUicuns  at  his  own  expense,  or  that  of  a 
few  friends,  and  another,  Oharles  McCarthy, 
who  was  an  Irish  Confederate.  I  went  to 
the  meeting  out  of  perfect  curiosi^,  and 
the  evidence  merely  proved  that  I  stood 
on  the  van  for  a  certain  number  of 
minutes;  I  certainly  did  not  feel  myself 
authorised  to  knock  down  an  individual 
for  speaking,  or  in  any  way  to  interrupt 
him.  When  the  assembly  moved  I  walked 
behind  as  was  proved  by  the  evidence, 
sometimes  500  yards,  and  sometimes  more 
than  600  yards,  taking  no  part  in  the  pro- 


823] 


The  Qubeen  against  Ernest  Jones,  1848. 


[824 


cession.  1  do  feel,  as  I  have  been  before 
the  world  for  some  time  an  a  political 
advocate,  it  is  excessively  hard,  almost 
amounting  to  persecution,  that  I  should 
be  convicted  for  merely  stauding  in  a  van , 
not  getting  up  to  hear  a  speech,  out  forced 
up  with  ten  or  twenty  other  persons  to 
avoid  the  pressure  of  the  crowd.  It  was 
asked,  why  not  bring  friends  to  prove  this  P 
They  would  have  been  in  the  same  posi- 
tion ;  they  did  exactly  what  I  did,  and  for 
what  I  know  would  have  been  immediately 
pounced  upon.  I  trust  your  lordship  will 
excuse  these  remarks. 

£The  learned  judge  proceeded  to  sen- 
tence Veimon  to  two  years*  imprisonment, 
and  to  enter  into  his  own  recognizances  in 
lOOL,  with  two  sureties  in  50Z.,  to  keep  the 
peace  for  three  years;  and  Sharpe,  who 
made  no  observations,  to  two  years  and 
two  months'  imprisonment,  and  to  enter 
into  similar  recognizances.] 

The  Defendant  (Francis  Looney) :  Mv 
lord,  before  you  pass  my  sentence,  I  wish 
to  state  that  the  Attorney-General  stated 
that  I  was  an  Irishman,  I  wish  to  state 
again  that  I  am,  and  I  am  so  well  satisfied 
with  the  manner  in  which  the  Attorney- 
General  and  his  Government  have  governed 
my  countiy  that  of  course  I  shall  take 
whatever  sentence  you  pass.  I  am  quite 
satisfied. 

Looney  received  the  same  sentence  as 
Sharpe. 

WiLDB,    C.J. :   Ernest  Charles  Jones 

The  Defendant  {E,  C.  Jones) :  My  lord, 
before  your  lordship  passes  sentence  upon 
me,  I  have  some  observations  to  make, 
and  most  respectful  observations  they 
shall  be,  and  strictly  in  accordance  with 
the  right  which  a  person  posuesses  of 
appealing  to  you  before  sentence  is  passed : 
not  becaase  I  am  afraid  of  standing  bv 
the  consequences  of  what  I  ever  said  or  did, 
but  because  I  claim  at  the  hands  of  your 
lordship,  as  at  those  of  an  English  judge, 
that  fair  play  and  justice  which  I  am  sure 
your  lordship  will  be  most  ready  to  con- 
cede. I  am  not  about  to  say  one  word  with 
reference  to  the  verdict,  or  to  Her  Ma- 
jesty's Attorney- General,  but  would  beg  to 
refer  that  worthy  functionary  and  your 
lordship  to  a  letter  which  is  now  in  the 
press,  which  I  addressed  to  your  lordship, 
headed.  *'  The  Bight  of  Public  Meeting," 
where  he  will  find  my  opinion  recorded  of 
the  way  in  which  he  has  conducted  this 
trial.  But,  my  lord,  I  will  refer  to  certain 
remarks  and  observations  that  have  fallen 
from  your  lordship,  in  reference  to  the 
conduct  I  have  puraued  at  public  meet- 
ings. And  of  course  I  did  not  suppose  for 
a  moment  that  those  observations  were 
put  forth  idly  by  your  lordship,  far  from 
it;  they  were  doubtless  thrown  forth  in 
order  to  give  me  an  opportunity  of  show- 


ing to  your  lordship  that  you  were 
wrong  in  the  impression  under  which  you 
laboured;  and  if  I  can  prove  that  your 
loidship  was  wrong  in  labouring  under 
that  impression,  I  conceive  your  lordship 
will  look  upon  me  in  a  different  light 
from  that  in  which  you  would  otherwise 
look  upon  me,  and  shape  your  sentence 
accordingly.  Your  lordship  has  stated 
that  I  never  at  any  public  meeting  I  at- 
tended brought  before  the  people  any 
sound  and  practical  system  for  their  social 
amelioration 

WiLDB,  C.J.  :  i  did  not  know  what  yon 
had  said  or  done  at  any  other  public 
meetings  than  those  before  the  Court. 

The  Defendant:  With  due  respect,  allow 
me  to  observe,  that  I  understood,  and  I 
think  the  Court  will  have  understood  your 
lordship  to  have  said,  that  we — taking  us 
en  masse — we  six  prisoners,  had  merely 
used  inflammatory  and  exciting  language, 
and  that  at  no  public  meeting — I  appeal 
to  your  recollection  of  your  own  words- 

Wilde,  C.J. :  At  no  public  meeting 
before  the  Court,  becAuse  I  never  heard  of 
your  name  except  at  this  public  meeting ; 
I  spoke,  therefore,  only  of  those  which 
weie  proved  before  the  Court,  for  I  knew 
nothing  of  any  others. 

The  Defendant  (Jones) :  Then  your  lord- 
ship  has  accused  me  at  this  meeting  of 
using  merely  inflammatory  language,  and 
that  this  was  a  meeting  not  for  tne  purpose 
of  discussion.     Your  lordship  will  reool- 
lect   that  during  the  trial  it    has    been 
proved  that  many   meetings  were    held 
there  on  previous  Sundays;  those  meet- 
ings were  for  the  purpose  of  disounfiing 
the  people's  Charter,  for  the  purpose  of  the 
removal  of  the  monopolies  of  the  land, 
the  Church,  the  franchise,  and  taxation, 
which  now  weigh  upon  the  people  ;  and 
as  I  have  adverted  to  those  circnmstancea, 
as  I  have  expressed  my  opinion  upon  all 
those  points  at  those  public  meetings — 
those  public  meetings  bein^  in  all  proba- 
bility a  collection  of  the  majority  at  least 
of  the  same   persons  as  attended    ot^er 
public  meetings,  because  it  was  a  meeting 
held  in  the  same  locality,  convened  and 
summoned  in  the  same  way,  and   cofn- 
sequently  the  same  persons  were  likely  to 
attend — 1  submit  to  your  lordship    ttiat 
I  was  not  merely    exciting    the    peof^e 
there ;  that  I  was  not  merely  using  in- 
flammatory language  ;  but  that  I  bad  ex- 
pounded my  views,  those  views  being  for 
the  maintenance  of  peace,  law  and  order* 
at  the  previous  meetings,  and  that   the 
reason  why  I  did  not  advert   to    tlkoee 
matters  of  discussion,  then  was,  becaaae  I 
adverted  not  to  the  great  grievance  of  tbe 
age,  but  to  the  great  grievance  of  the  da^, 
that  grievanoe  of  the  day  being  the    in- 
fringement of  the  right  of  public  meeting. 
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the  bmtal  oondact  of  the  police  on  three 
diflerent  occasions.  Then,  in  explanation 
of  my  haying  adverted  to  organization 
without  saying  what  the  organization 
was  to  pi*odace  —  the  apsembly  well 
knew  from  what  I  had  said  at  preyioas 
meetings  what  the  organization  was 
to  produce,  namely,  a  remission  of 
taxation  from  the  shopkeeper,  a  relief 
from  the  payment  of  pcor>rate  from  the 
shopkeepin^  class,  an  abrogation  of  the 
law  of  primogeniture,  settlement,  and 
entail,  and  a  separation  of  the  Ohnroh 
from  the  State.  My  auditory  were  well 
acquainted  with  my  yiews  on  these  sub- 
jects and  how  I  intended  to  enforce  them : 
they  knew  how  organization  was  to  en- 
force them ;  and,  as  your  lordship  has 
admitted,  throughout  that  speech  I 
never  said  that  that  organization 
should  be  applied  to  any  purpose  of 
violence,  but  alluded  to  the  objects 
which  I  had  advanced  before  at  meet- 
ings. Now  then,  my  lord,  your 
loniahip  seems  to  be  labouring  under 
another  impression,  which  doubtless  may 
have  been  produced  on  your  mind  by  tlie 
Athmey-Oenerdl — that  I,  not  being  in 
that  position  of  suffering  or  misery,  must 
necessarily  be  a  base,  designing  man,  as  I 
did  not  feel  the  paugs  of  hunger  or 
want  as  they  were  felt  by  the  people  who 
were  there,  hungry  and  wi*etched;  as 
though  a  man  could  not  have  fine  feelings, 
as  though  a  man  could  not  have  Ohristian 
charity  to  feel  for  the  suffering  of  another, 
when  he  does  not  suffer  himself.  I  blush 
for  the  profession  to  which  I  belong,  that 
the  Attorney' General  should  harbour  so 
base,  eo  dastardly,  and  so  nnmanly  a  sup- 
position. I  woula  ask  whether  the  Attorney' 
OenercU  never  feels  Ohristian  charity  ex- 
cept when  he  is  paid  for  itP  But,  my 
lord,  I  submit  that  I  was  more  entitled  to 
commendation,  that  I  had  a  greater  right 
to  speak  upon  the  Bufferings  of  the  poor, 
fh)m  the  very  fJEict  that  I  did  not  feel  those 
sufferings  myself;  I  was  more  entitled  to 
speak  upon  them  for  this  very  reason — 
that  I  could  speak  more  dispassionately, 
that  I  could  speak  more  calmly,  that  I 
was  not  likely  to  be  excited  into  the  vor- 
tex of  passion  and  likely  to  lead  people 
astray  in  speaking  from  excited  feelings, 
which  might  be  induced  from  suffering 
felt  by  myself.  Now,  what  has  your  lor£ 
ship  said?  Your  lordship  appears  to 
have  oountenanced  the  idea;  at  all 
events,  if  you  sentence  me  to  im- 
prisonment, if  you  sentence  me  to 
punishment,  your  lordship,  I  humbly 
submit,  has  no  right  to  sentence  me  to  a 
blot  upon  my  character ;  for,  let  me  observe, 
I  do  not  feel  that  I  stand  as  a  criminal 
here;  I  stand  here  as  an  advocate 
of   the     British   constitution,    and    the 


right  of  public  meetings  in  this  coun- 
try is  on  trial  to-day  and  is  sealed  by 
these  prosecutions  —  your  lordship  has 
oountenanced  the  supposition  that  I  ad- 
vocated the  general  division  of  property, 
and  that  when  I  said  the  nose  of  the  rich 
man  should  be  brought  to  the  grindstone, 
I  advocated  the  absurdity  of  not  elevating 
the  poor  by  the  fruits  of  their  own  in- 
dustry, by  making  them  partakers  of  the 
fruits  of  their  own  industry,  but  that  I 
wished  to  take  from  the  rich  man,  that  I 
wished  to  deprive  the  Duke  of  Buehingham 
of  his  fortune — I  beg  his  pardon,  the 
Duke  of  Buekvngham  has  deprived  himself 
of  it  already — that  I  wished  to  deprive  the 
aristocracy  of  their  property ;  that  I  de- 
nounced the  jury  class,  the  sliopkeeping 
class,  the  trading  class  with  the  rich ; 
whereas,  when  I  am  in  prison,  look 
through  the  columns  of  the  Northern  Star, 
look  tJ^rough  the  columns  of  the  Manehes' 
ter  ExwnwMT  of  the  10th  of  last  month, 
and  you  will  see  that  I  have  appealed  to  the 
people  on  behalf  of  the  iury  class  and  on 
behalf  of  the  trading  class.  I  wish  the 
jnry  to  read  the  Maneheeter  Examiner  of 
the  10th  of  last  month ;  read  the  supple- 
ment, and  you  will  see  my  speech  re- 
ported there,  where  I  say  that,  under  the 
head  of  monopolists,  under  the  name  of 
the  rich,  I  do  not  mean  those  who  are 
virtually  poor,  I  do  not  mean  those  who 
are  being  ruined  by  poor-rate  and  taxation 
by  Her  Maiesl^s  Government,  1  do  not 
mean  the  shopkeepers,  1  do  not  mean  the 
gentlemen  of  that  class  who  have  been 
judges  of  me  to-day.  Now,  my  lord,  I 
submit  that  instead  of  advocating  a  divi- 
sion of  property,  instead  of  advocating  the 
tearing  away  from  the  rich  their  property, 
I  have  suggested  those  means  by  which, 
without  any  infringement  of  the  rights 
of  property,  without  the  remotest  infringe- 
ment of  any  vested  right  in  the  country, 
without  the  remotest  injury  being  done  to 
any  nobleman  in  England,  the  poor  man 
who  is  now  driven  to  be  a  competitor  in 
the  labour  market,  would  be  placed  in 
independence  on  the  land,  by  which  the 
working  classes  would  be  entirely  relieved 
of  poor  rate,  by  which  the  trading  classes 
would  bo  relieved  from  an  undue  weight  of 
taxation,  and  by  which,  without  competing 
with  foreign  traders,  a  home  trade  would 
be  created  which  would  bring  prosperity 
to  the  honourable  shopkeepers  and  trades- 
men of  England. 

Now  your  lordship  has  remarked  that 
the  luxuries  of  the  aristocracy  against 
which  I  inveighed  were  calculated  to  do 
the  people  good.  Your  lordship's  words 
were  these.  Can  the  rich  man  spend 
wealth  better  than  by  employing  the 
poorP  Deprive  the  rich  man  of  his 
carriage,     and     where    would     be    the 
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employment  for  the  poor?  Look  at  the 
iron  employed  by  it,  said  your  lordship, 
and  you  made  some  other  similar  re- 
marks. I  do  not  wish  to  set  my  judgment 
up  in  opposition  to  your  lordship's,  but  I 
ask — I  shall  not  detain  your  lordship 
many  minutes  in  vindication  of  my  cha- 
racter as  a  political  man,  or  as  a  public 
character — I  ask  you  to  allow  me  to  ex- 
plain what  I  really  did  say  upon  this 
question.  I  will  not  enter  into  the  ques- 
tion of  Chartism  ;  I  will  not  enter  into  the 
question  of  violence,  or  whether  a  country 
has  a  right  to  revolt ;  I  will  do  nothing 
which  can  offend  the  most  tender  preju- 
dices of  the  Attorney' General  who  has  gone 
to  sleep,  and  therefore  I  need  not  fear 
offending  him ;  I  will  not  do  anything  to 
create  any  feeling  of  this  sort ;  but,  my 
lord,  you  have  stated  that  the  rich  can- 
not do  better  than  spend  their  money  in 
fornicure,  in  equipages,  in  horses  and  in 
carriages.  I  deny  it.  I  contend  that  the 
keeping  of  footmen,  the  keeping  of  grooms, 
the  keeping  of  studs,  and  luxuriance  in 
furniture  is  injurious  to  the  jury-cla«s,  is 
injariouB  to  the  shop-keeping  cla«is,  and  is 
injurious  to  the  great  majority  of  the  com- 
munity ;  and  I  will  prove  it  in  this  way. 
^  lord,  what  does  wealth  arise  from? 
Wealth  is  not  money  ;  wealth  is  produce, 
wealth  is  food  principally,  and  those  manu- 
factures which  are  necessary  for  the  com- 
fort of  individuals.  Well,  my  lord,  what 
does  food  arise  from  P  From  two  things 

Wilds,  C.J. :  I  am  afraid  you  are  not  at 
all  advancing  the  only  object  for  which  I 
can  hear  you.  I  am  not  going  to  discuss 
political  economy  with  you  ;  you  have  your 
notions  upon  the  subject  and  are  at  liberty 
to  rotain  them.  If  you  will  be  good 
enough  to  give  me  any  reasons  why  I 
should  re-consider  that  which,  when  I  re- 
tired, it  seemed  to  me  the  case  called  for, 
1  should  be  obliged,  but  to  enter  upon 
questions  of  that  kind  is  useless.  You  are 
much  too  firmly  rooted  in  your  mind  for 
anything  from  me  to  have  any  effect  I  dare 
say.  It  is  no  use  delivering  a  political 
hs^angue  here  when  I  am  anxiously  lis- 
tening to  see  whether  I  can  discover  any 
ground  which  ought  to  regulate  my  dis- 
cretion. I  shall  feel  myself  much  advan- 
taged if  you  will  do  that,  but  not  with  the 
sort  of  harangue  with  which  you  are  pro- 
ceeding. 

The  D^endant  (Jones) :  If  your  lordship 
will  allow  me  to  observe  this,  I  will  not  go 
on 

WiLDX,  C.J.:  I  am  only  looking  anxiously 
to  see  what  discretion  L  ought  to  exercise 
as  between  yon  and  the  public,  and  if  you 
will  assist  me  in  that,  I  shall  feel  it  a  great 
advantage. 


The  Defendant  (Jones) :  The  object  I  bad 
in    view    was    this — that  if  as  a  public 
teacher  I  am  not  a  safe  man  to  be  abroad, 
I  conceive  your  lordship  will  give  me  a 
sentence  of  imprisonment  for  so    mach 
longer  period  than  you  would  otherwise 
do  if  your  mind  was  relieved  from  the 
opinion  that  I  am  a  mere  adventurer,  that 
I  am  a  decided  demagogue,  or  a  man  in- 
stilling foul  doctrines  into  the  minds  of 
the  people.     Now  if  I  can  explain  briefly 
without  occupying  your  lordship's  time, 
without  delivering  a  lecture  to  your  lord- 
ship, what  I  have  taught,  and  what  are 
the   views   I  have  taught  the  people,  I 
think  your  lordship  wfll  then  look  upon 
me  in  a  different  light.      Your  lordship 
has  had  brought  under  vour  notice  perhaps 
violent  language,   perhaps  inflammatory 
harangues,  but  if  on  the  contrary  you  had 
had  other  observations  of  mine  Drou^;ht 
before  your  notice,  your  lordship's  opimon 
of  the  humble  individual  now  standing  at 
the    bar    would  be  very  different    flrom 
what  it  is  at  present.  The  Attorney 'General 
has  just  seized  hold  and  taken  adyantage 
of  one  speech  which  does  not  propi^^te 
doctrines  of  social  or  political  ameliora- 
tion.   It  is  according  to  that  speech  jon 
judge  me — you  will  sentence  the  man  ac- 
cording to  the  estimation  you  form  of  the 
man.    If  a  just  estimation  of  the  man 
cannot  be  formed  by  that  one  speech  alone, 
but  must  be  formed  by  the  whole  tonor  of 
that  man's  life,  as  your  lordnhip  ^rouTBelf 
has  said  when  yon  state  that  it  la  not  a 
mere  speech  to  which  regard  is  to  be  had 
but  also  to  attendant  circumstanoee,  other 
speeches  which   have  been  delivered  are 
some  of  those  attendant  ciroumstanceB  to 
which  you  must  have  regard,  and  there- 
fore I  humbly  submit  to  your  lordship 
that  if  I  explain  to  you  the  doctrines  1 
have  propounded  to  the  poor,  yon   will 
consider  that  you  will  go 

Wilde,  C.J. :  It  is  the  doctrine  that  jaa 
propounded  at  the  meeting  which  is  in 
eviaence ;  that  is  all  I  haye  to  do  with«  It 
matters  not  what  you  had  said  to  other 
people,  but  what  you  said  to  these  people, 
and  what  was  the  tendency  of  that.  It 
was  only  upon  that  I  remarked,  and  I  have 
no  knowleoge  beyond  that. 

The  Defendant  (Jones) :  Then  I  will  oxil j 
bow  to  the  decision  of  your  lordship.  I 
will  merely  observe  this— that  I  may  l»e 
sentenced  to  imprisonment  for  deliyerin^ 
a  certain  speech.  Howeyer,  no  one  has  a 
right  at  the  same  time  that  I  receive  tkte 
punishment  of  imprisonment  to  oasfe  an 
imputation  upon  my  character,  wliioh« 
when  I  am  imprisoned,  it  will  be  oat  of  inj 
power  to  answer  or  reply  to,  and  therefore 
when  at  the  same  time  tliat  I  am.  aen- 
tenced  to  imprisonment,  I  am  accnaecl  of 
being  a  divider  of  property,  an  en&aay  to 
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social  order,  aod  a  spoliater  of  the  rioh,  I 
think  that  is  a  sentence  bo  punishment 
which  I  oughb  not  to  be  sabject  to,  unless 
it  was  proved  I  had  been  such.  Not  a 
single  proof  of  the  kind  is  advanced,  yet 
the  assertion  is  maintained,  therefore  I  am 
endeavouring  to  relieve  myself,  perhaps, 
from  that  involuntary  sentence  which  yonr 
lordship  is  passing,  namely,  a  condemna- 
tion of  my  character  as  a  public  teacher, 
by  the  observations  I  am  about  to  make. 
I  do  not  wish  to  mitigate  the  sentence.  I 
have  (as  the  Attorney'  General  has  observed) 
the  courage  to  bear  the  penalty  of  what  I 
have  done,  but  I  certainly  do  wish  that  no 
misapprehension  should  obtain  in  the 
public  mind  as  to  the  object  I  had  in  view 
or  the  principles  I  inculcated  and  tanght. 
And  as  the  press  will  report  whatever  is  to 
my  disadvantage^!  know  of  only  one 
paper  in  Scotland  and  one  in  England 
which  will  report  that  which  is  to  my  ad- 
vantage— ^I  think  your  lordship  will  have 
some  leniency  at  least  if  I  am  not  legally 
entitled  to  make  these  observations,  in 
permitting  me  to  make  them. 

Wilde,  O.J. :  You  are  not  here  to  speak 
for  a  newspaper. 

The  Defendant  (Jones):  Decidedly  not, 
but  I  am  here  to  vindicate  my  character. 

Wilde,  O.J. :  At  present  the  duty  which 
rests  upon  you  is  to  point  out  any  circum- 
stance in  the  evidence  before  me  which 
ought  to  ameliorate  the  sentence  passed 
upon  you.  All  the  rest  looks  like  talking 
here  for  the  newspapers.  We  ought  here 
to  forget  the  newspapers. 

The  Defendant  (Jones) :  If  you  will  per- 
mit me  to  do  that,  I  shall  be  happy  to  avail 
myself  of  the  opportunity.  I  thought 
your  lordship  said  I  was  not  to  allude  to 
the  evidence  before  you. 

Wilde,  O.J. :  The  jury  have  believed 
that  evidence.  Now  consistently  with  the 
truth  of  that  evidence  as  verified  by  the 
verdict  of  the  jury,  any  remarks  you  have 
to  make  to  me  which  should  regulate  my 
judgment  in  the  sentence,  will  be  perti- 
nent and  useful;  but  as  to  making  any 
remarks  that  they  may  be  road  in  a  news- 
paper in  answer  either  to  what  I  have  said 
or  anyone  else,  it  is  perfectly  useless.  As 
far  as  I  am  concemcni,  I  have  no  prejudice 
against  you.  All  I  know  is.  that  which  is 
proved  in  evidence  in  this  case.  I  know 
nothing  of  you  beyond  that,  and  I  can  per- 
mit nothing  to  operate  upon  my  judgment 
except  what  is  in  evidence.  You  are  a 
person  evidently  competent  to  express 
your  ideas ;  you  may  have  addressed  many 
speeches  at  many  times.  Of  course  the 
Attomey^Qeneral  would  not  interfere  with 
those  speeches.    You  have  addressed  one 


speech  at  a  public  meeting  to  considerable 
numbers;  you  have  there  recommended 
a  certain  course  to  be  taken;  you  have 
pointed  out  the  possible  result  of  that 
course.  Yon  refer  to  nothing  which  you 
had  said  at  any  other  time,  so  that  those 
of  the  3,000,  more  or  less,  who  might  have 
heard  you,  had  no  means  of  judging  of 
your  meaning  or  your  intentions  or  your 
objects,  except  that  which  you  there  stated. 
That  speech  being  brought  before  the 
Attorney- General,  he  thought  it  calculated 
to  mislead  those  who  were  present,  to  lead 
them  into  crimes,  and  to  subject  them  to 
punishment.  And  the  speech  does  not 
contain  any   matter   indicating  that  the 

gerson  who  delivered  it  was  influenced 
y  right  feelings  and  light  objects,  and 
was  in  the  exercise  of  a  legal  and  consti- 
tutional right.  Oonsidering,  therefore,  the 
speech  to  have  been  made,  judging  from 
its  contents — and  having  no  other  means 
of  judging— the  speech  to  have  been  made 
with  bad  intentions  calculated  to  produce 
public  mischief,  the  Attorney- General  pro- 
secuted that,  without  casting  any  other 
slur  that  I  am  aware  of  than  the  applica- 
tion of  that  speech  to  a  person  apparently 
connected  with  the  men  who  called  the 
meeting,  and  usin^  that  meeting  for  a  bad 
purpose.  What  I  have  to  look  at  is  this — 
what  was  the  speech  there  delivered  which 
is  contained  on  the  face  of  this  indictment? 
what  was  its  tendency  to  public  mischief 
delivered  by  a  person  perfectly  competent 
from  education  and  from  natural  powers 
to  express  his  meaning  fully,  to  guard  it 
where  it  reqpired  guarding,  to  leave  it  at 
large  where  it  was  not  his  object  to  guard 
itP  Taking  vou  therefore  to  be  a  person 
possessed  of  those  powers,  addressing  a 
promiscuous  meeting,  and  using  the  lan- 
guage you  did  use,  which  language  is,  nn- 
fortunatelv,  not  consistent  with  the  inten- 
tions you  have  professed  here,  yet  taking 
the  language  as  it  stands — brmging  the 
nose  of  &e  rich  man  to  the  grindstone  and 
other  matters  of  that  sort,  the  jury  have 
thought  that  the  intention  imputed  by  the 
indictment  is  true.  I  am  bound  to  act 
upon  that,  and  therefore  the  sentence 
upon  you  is,  that  you  be  imprisoned  for 
two  years,  and  that  at  the  erpiration  of 
that  time,  you  find  two  sureties  of  1502. 
each  to  keep  the  peace  for  two  years,  and 
to  enter  into  recognizances  yourself  in 
2001. 

The  Defendant  (Jones) :  I  wish  your  lord- 
ship good  night,  with  the  motto  of  **  The 
Oharter  and  no  surrender." 


Matebials  made  use  op. — The  above 
report  is  abridged  from  the  shorthand 
notes  preserved  at  the  Treasury. 
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THE  QUEEN  against  O'DOHERTY. 


Trials  of  Kevin  Izod  O'Doherty  for  Treason  Felony,  at  the  Com- 
mission Court,  Green  Street,  Dublin. 

First  Trial  before  Pigot,  C.B.,  and  Pennefather,  B.,  August  9,  10, 

11,  1848. 

Second  Tri^ll  before  Pigot,  C.B.,  and  Pennefather,  B.,  August  17, 

18,  19,  1848. 

Third  Trial  before  Torrens,  and  Crampton,  JJ.,  October  30,  31, 

AND  November  1,  1848. 

In  August  1848,  KeTin  Izod  O'Dohertj,  one  of  the  registered  proprietora  and  publicthen  of  the 
Irish  Tribune  newspaper,  was  indicted  under  11  &  12  Vict.  c.  12.  (the  Treason  Felony  Act 
1848(a)  )  for  feloniously  compassing  to  depose  the  Queen,  &c.,  and  to  levy  war  against  the  Queen, 
&c.,  and  expressing,  uttering,  and  declaring  such  compassings  by  publishing  certain  articles  in  the 
Irish  Tribune,  one  of  which  was  proved,  at  the  second  and  third  trials,  to  be  in  his  handwriting. 
At  the  two  first  trials  the  juries  disagreed  ;  at  the  third  trial,  verdict,  "  Guilty." 

Held:— 

1 .  Treasonable  intent — Newspaper  evidence  against  proprietor. 

On  the  first  trial  —evidence  that  the  prisoner  was  the  registered  proprietor  and  publisher  of 
a  newspaper  containing  incitements  to  depose  the  Queen,  &c,  was  prima  facie,  bat  not 
conclusive  evidence  against  him  of  compassing  to  depose  the  Queen,  &c. 

2.  Compassing  to  levy  war— Insurrection  for  general  purpose. 

On  the  third  trial — an  intent  to  raise  a  general  insurrection  for  a  general  purpose, 
viz.,  to  prevent  the  exportation  of  the  harvest  from  Ireland,  would  be  a  compassing  to 
levy  war  against  the  Queen  in  order  to  force  her  to  change  her  measures  and  counsels. 

8.  Challenge  to  the  array — Religion  of  Jurorsib) — Evidence. 

On  the  second  trial — it  is  good  ground  of  challenge  to  the  array  that  the  sheriff  haa 
selected  the  jurors  on  account  of  their  religion,  and  rejected  other  persons  because  they 
belonged  to  a  different  religion;  the  existence  of  a  great  disproportion  between  the 
number  of  persons  belonging  to  a  particular  religion  on  the  jurors'  book  of  the  year  and 
the  number  of  such  persons  on  the  panel,  may  be  evidence  that  the  sheriff  has  selected 
persons  on  account  of  their  religion ;  the  religion  of  the  persons  on  the  jurors'  book  and 
on  the  panel,  must  be  strictly  proved  in  each  case,  and  evidence  of  repute  is  inadmissible. 

(a)  Short  title  under  Sliort  Titles  Act,  1892.    See  above,  p.  599». 
(h)  See  Beg  v.  John  Mitchell  above,  p.  599. 


At  the  Angust  SeesionB  of  the  Commis- 
sion Court,  Greeu  Street,  Dublin,  before 
Pigot,  C.B.,  and  Pennbpather,  B.,  the 
grand  jury  of  the  county  of  the  city  of 
Dublin  found  true  bills  for  treason  felony 
against  Charles  Ga^an  Duffy ^  of  the  Nation 
newspaper ;  John  Martin,  registered  pro- 
prietor of  the  Irish  Felon  newspaper; 
and  Kevin  Izod  O'Doherty  and  Richard 
D'AUan  WiUiama,  registered  proprietors 
of  the  Irieh  Tribune  newspaper. 

Wednesday,  August  9. 

0*Doherty  was  first  put  on  trial. 

Counsel  for  the  Crown:  The  Attorney ^ 
General  (Bight  Hon.  /.  H.  Monahan),{a) 
SoUeitor  -  General  (Bight  Hon.  John 
Haiehdl),  (&)     BaMwin,    Q.C.,     Serjeant 

(a)  Afterwards  Chief  Justice  of  C.  P. 
(6)   Afterwards  Attorney  General. 


0'Brien,{a)  Whiteside, q,.C.,(b)  Plunkei^Q^C, 
Smyly,  Q.O.,  Pennefather,  and  F&rrin. 

(jounsol  for  the  prisoner:  Jsooo  S^tti, 
Q.O.,  Holmes,  Sir  0.  0*Loghlen,  and 
John  0*Hagan,{c) 


Indictment. 


for 


CJounty  of  the  City  of  Dublin,  1  The  Jurors 

to  wit.  J  our    Lokdy     the 

Queen  upon  their  oath  present  that  Kevin  Xsod 
0*Doherty  of  Hamilton-row  in  the  county  of  the 
city  of  Dublin  gentleman  after  the  passing  of  an 
Act  of  Parliament  made  and  passed  m  tlfce 
eleventh  year  of  the  reign  of  our  Sot« 
Lady  Queen  Victoria  entiUed  **  An  Act  for 
better  security  of  the  Crown  and  QoTeronft^nt  of 

(a)  Afterwards  a  Justice  of  Q.B. 

( 6)  Afterwards  Lord  Chief  Justice  <^  Ireimnd. 

(c)  Afterwards    additional    Judge     of      rt— > 
Supreme  0>nrt  of  Judicature  in  Irelaxad, 
Judge  of  the  Irish  Land  Commissioo. 
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the  United  Kiogdom  **  on  the  first  day  of  July 
in  the  twelfth  year  of  the  reign  of  oar  Miid 
Sovereign  Lady  Queen  Victoria  with  force  and 
arms  at  the  parish  of  St.  Thomas  in  the  county 
of  the  city  oi  Dublin  within  th<^  United  Kingdom 
feloniously  .did  compass  imagine  invent  devise 
and  intend  to  deprive  and  depose  our  said  Lady 
the  Queen  from  the  style  honour  and  rnysl  name 
of  the  Imperial  *Crown  of  the  United  Kingdom  and 
the  said  felonious  compassing  imagination  in 
vention  device  and  intention  he  the  Faid  Kevin 
Izod  O'Doherty  then  and  there  feloniously  did 
express  utter  ard  declare  by  then  and  there 
feloniously  publishing  certain  printings  in  a 
certain  number  of  a  certain  public  newspaper 
called  the  Irish  Tribune  one  of  which  said 
printings  is  as  follows  that  is  to  say 

Our  Harvest  Prospects. 

From  all  parts  of  the  country  assurances 
reach  us  of  an  abundant  harvest,  and  cries  of 
plenty  resound  in  the  ears  of  the  well-nigh 
famished  people,  filling  their  hearts  with  unde- 
fined hope  and  joy ;  brightening^  in  their  deso- 
late homes,  the  wan  and  hagirard  eye  of  many  a 
starving  mother,  whilst  the  nappy  echo  flushes, 
with  a  momentary  glow  of  hodih,  the  pale 
cheeks  of  their  skeleton  children ;  and  from 
north  to  south  the  midnight  air  resounds  with 
the  cries  issuing  from  the  forms  of  what  once 
were  men,  on  bended  knees,  with  arms  out- 
stretched to  Heaven,  imploring  its  mercy,  that 
in  the  ripeness  of  the  growing  com  fields  their 
bitter  cup  of  misery  may  pass  away. 

And  shall  it  ?  Oh  I  'tis  ditficult  to  reflect  with 
calmness  upon  such  a  question,  and  standing 
upon  our  own  boil,  to  re5*olve  within  ourselvrs 
the  probable  destiny  of  the  food  which  we  b.- 
hold  rapidly  ripenmg  in  the  sunshine,  and  has- 
tening to  the  sickle  and  the  pruning  knife  —and 
casting  our  eyes  into  futurity,  question  whether 
unborn  generations  of  Irishmen  shall  offer  up, 
yearly,  thanksgiving  for  a  crop  destined  to  pre- 
serve them  from  the  nicking  tortures  of  starva- 
tion, with  the  horrifying  accompaniments  of  the 
poor-house  and  the  fever  shed  ;  whether  future 
historians  will  record  it  amid  the  exulting  paeans 
of  an  emancipated  nation,  as  the  lant  plauk  of 
the  constitution  m  whose  dt fence  was  scourged 
from  the  land,  by  tneir  enraged  and  madaened 
forefathers,  the  most  cruel  and  nrlentless  tyranny 
that  ever  disgraced  the  earth,  or  prostrated  its 
victims  beneath  the  level  of  the  lowliest  animals; 
or,  shuddering  as  the  conception  is,  shall  *<lavery 
and  degradation  for  yet  another  year  leave  its 
imprint  upon  us,  and  shall  we,  with  folded  arms, 
and  a  patience  that  is,  in  truth,  a  spectacle  to 
the  world,  for  the  finger  of  scorn  and  derision  to 
be  pointed  at,  witness  our  jackal  foe  drive  from 
our  fields,  and  from  before  our  very  eyes,  our 
sheep  and  our  oxen,  and  the  com  thereof  to  thrive 
and  fatten  upon,  whilst  they  torture  their  hellish 
minds  for  inventions  to  aid  the  gallows,  exter- 
mination, emigration,  the  prison,  or  the  fever- 
ahed  to  rid  themselves  by  wholesale  of  their 
serfs,  and  nourish  the  next  crop  with  the  marrow 
and  the  bones  of  the  widow  and  the  orphan? 

'forbid  it.  Heaven.  No  ;  the  strong  men  of 
this  land,  who,  de^pite  the  almost  superhuman 
efforts  of  the  enemy,  are  the  millioni  still  whose 


souls  are  not  yet  lost  to  the  dignity  of  manhood 
by  the  slavish  contact  with  the  pound  of  yellow 
meal  —whose  hearts  have  not  yet  withered  into 
decay  under  the  blightinsc  influence  of  the  sick- 
ness, and  whose  blood  quickens  with  the  long 
pent-up  fire  of  revenge :  these  men  have  rent 
the  uir  with  one  unanimous  and  defiant  shout — 
and  again  gladden  our  eyes  by  displaying  the 
bold  front  of  '43 — urged  forward  by  redoubled 
energy,  and  by  the  concentrated  fire  of  revenge 
to  save  the  coming  harvest,  and  ease  their 
longing  thirst  deep,  deep  in  the  blood  of  the 
English  foe. 

Two  short  months  will  scarce  elapse  until  the 
period  for  this  life  or  death  stru>(gle  will  be  upon 
us,  and  it  behoves  every  man  who  has,  or  is  de- 
termined to  stake  his  life  upon  the  issue,  to  see 
that  no  coward  policy  of  leaders  prevent  the 
execution  of  his  last  will  and  testament  We 
are  not  of  those  who  believe  that  the  people  are 
not  prepared  individually  to  enter  upon  this 
struggle.  We  assert  that  they  are  fully  pre- 
pared, and  have  been  long  prepared ;  and,  con- 
sidering the  magnitude  and  justice  of  the  cause, 
we  maintain  that  one  hour  should  not  be  lost 
after  the  tying  of  the  last  sheaf  of  com  to  invoke 
the  Grod  of  battles,  and  trust  to  his  mercy  for 
aid  to  a  people  struggling  for  the  last  remnant 
of  life  and  liberty. 

But  althougn  convinced  of  this  entire  and 
individual  preparedness  of  the  people,  we  are  far 
from  being  insensible  to  the  paramount  necessity 
there  exists  that  the  necessary  precautions 
should  be  taken  to  give  a  simultaneous  practical 
effect  to  it. 

This  cnn  clearly  be  accomplished  only  under 
the  direction  of  a  council,  in  whom  the  entire 
people  will  have  implicit  confidence;  whose 
mfluence  will  extend  throughout  the  length  and 
breadth  of  the  land,  and  whose  fiat  will  call 
forth  at  anv  moment  the  universal  people.  Our 
prospects  in  this  regard  we  confess  we  are 
beginning  to  feel  uneasy  about :  we  see  no  symp- 
toms on  the  part  of  tiie  loading  men  of  the 
movement  in  this  direction.  Whilst  starvation 
and  extermination  flourish  apace,  we  find  the 
Confederation  dissolved,  the  Confederate  leaders 
standing  witli  folded  arms,  hesitating  to  obey  the 
unanimous  call  to  action  of  the  entire  country, 
in  deference  to  whom,  quotha  1  to  a  clique  of 
imbecile  cowtrds  or  traitors  who  meet  on  Bu^h- 
quay,  and  dare  still  to  trifle  for  their  own  selfish 
purpojies  with  the  sufferings  of  the  people, 
putting  off,  and  again  putting  off  the  execution 
of  their  will,  to  try  if  one  voice  will  sanction 
the  continuance  of  famine  and  moral  foroe,  and 
doubtless  expecting,  on  bended  knees,  to  re- 
ceive from  Victoria,  in  Dublin  Castle,  the 
reward  of  their  perfidious  delay,  in  aiding  thereby 
her  and  her  minions  in  their  ill-conccaled  effort 
to  enjoy  yet  a  little  their  unhallowed  plunder, 
by  smothering  in  ambient  smiles,  and  the 
frippery  of  a  court  the  indignant  remonstrances, 
the  determination  of  this  people.  We  warn 
those  wretches  to  beware  lest  they  be  torn  piece- 
meal in  common  with  thu  loyalty  they  so  cherish, 
'  and  turning  fVom  them,  we  again  ask,  why  is 
!  not  the  council  of  three  hundred,  which  alone  is 
i  required  to  save  the  country  and  the  harvest, 
I  proceeded  with. 
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All  the  great  seaport  towns  of  the  south  and 
west  have  declared  for  prompt  and  united  action. 
Why  is  not  the  election  of  the  council  proceeded 
with  in  these  towns — in  l)uhIin,Cork,  L'merick. 
Waterford,  Wexford,  Youghal,  Gralway,  and 
others  ?  in  the  streets  and  on  the  quays  of  which 
every  ounce  of  food  must  be  contested  that  the 
enemy  will  attempt  to  rob  the  country  of.  We 
call  upon  Smith  (VBrien — we  call  upon  Thomas 
Francis  Meagher,  to  rouse  from  his  apathy  and, 
demanding  the  suffitiges  of  the  Dublin  people, 
take  the  initiative  in  this  good  work — we  call 
upon  the  Dubhn  clubs  forthwith  to  meet  and 
demand  of  the  latter  to  place  himself  at  their 
head,  and  perfect  whatever  arrange 'uents  may 
be  necessary  to  protect  that  portion  of  the 
harvest  destined  by  the  enemy  for  the  port  of 
Dublin.  They  h.ive  peculiar  claims  on  him, 
kicked  and  cuffed  as  they  have  been  in  their 
division  and  their  weakness  by  the  bullying, 
blue-coated  mercenaries  of  the  enemy,  whilst 
obeying  h'*s  directions,  iis  he  has  claims  on  them, 
obliged,  as  he  has  been,  to  suffer  indignities  at 
the  hands  of  those  gentry,  for  vindicating  their 
rights  as  citizens. 

We  will  be  told,  perhaps,  that  the  time  has 
not  yet  arrived  for  such  a  forward  step— that 
the  League  must  be  perfected,  and  a  chain  ot 
organization  extend  throughout  the  entire 
country,  before  the  election  of  the  grand  council 
can  be  commenced,  all  which,  be  it  remembered, 
must  have  the  previous  sanction  of  the  afore- 
said clique  on  the  Coal-quay.  If  this  suicidical 
policy  be  permitted,  the  League  will  be  per- 
fected, we  have  no  doubt,  and  a  power  organized 
sufficient  to  protect  the  harvest  towards  the  ides 
of  March  next  or  the  following  September. 

This  League  should  not  be  waited  for — we 
have  no  confidence  in  it.  The  country  has  no 
contidence  in  it.  Who,  we  ask,  in  the  posses- 
sion of  their  faculties,  will  risk  their  lives  and 
the  hopes  of  their  country  into  the  hands  of  a 
committee  consisting  one-half  of  the  tag-rag 
ana  bob-tail  of  Burgh-quay,  whose  attempts  at 
conducting  the  national  movement  have  met 
with  the  well-merited  contempt  and  scorn  of  the 
entire  country  ?  This  L  ague,  we  grant,  must 
be  formed,  and  its  oil-and-spirit  committee  meet 
to  soothe  down  prejudices  and  extinguish  the 
remnants  of  faction  in  remote  parts  of  the 
country  by  connecting  in  local  union  the  entire 
people  now  moved  by  one  soul — by  one  pur- 
pose ;  yet  this  necessity  should  he  no  bar  to  the 
formation,  where  possible,  of  the  grand  council 
or  executive,  in  whom  alone  the  entire  country 
will  have  confidence,  and  whose  guidance  alone 
they  will  obey. 

What  better  instruments,  we  ask,  could  the 
League  select  for  the  accomplishment  of  its 
mission — the  organization  of  the  country  in  the 
localities  we  have  btfore  named — than  men 
selected  by  the  peop'e  in  thCvSe  localitieH  to  re 
present  thrm  in  the  council  ot  three  hundred? 
Elected  now,  these  men  would  at  once  enter 
upon  their  allotted  duties,  which  ii  is  a  great 
mistake  to  suppose  should  be  deferred  untd  the 
council  met.  Every  elected  representative  should 
take  his  seat  at  the  first  meeting  of  that  council 
(if  it  is  intended  to  be  a  hand  fide  one,  which 
the  appearance  of  a  policeman,  or  a  red- coat,  or 


ten  thousand  policemen,  or  red-coats,  will  not 
affright  from  its  duty),  armed  with  the  full  con- 
fidence and  the  previously  well  Mscertained  de- 
termination of  the  people  whom  he  represents, 
to  aid  and  support  him  throogh  every  dan^rer 
at  the  hazard  of  their  lives.    To  bring  aboat 
this  mutual  understanding  will  not  be  the  work 
i  of  a  day.     It  will,  on  the  contrary,  in  the  Urge 
I  towns  and  cities,  afford   ample  occupatioa  to 
I  both  the  people  and  the  men  who  will  represent 
I  them  between  this  and  the  reaping  of  the  harvest 
I  The  chosen  few  shoald  coDtinaally  mix  amongst 
their  constituents,  stirring  up  the  laxy  and  re- 
I  straining  the  impetuous,  forwarding  the  arma- 
ment and  the  organization ;  laying  the  train,  tn 
fact,  which,  lighted  by  them,  should  the  neces- 
sities of  the  country  require  it,  and  the  council 
sanction  it,  will   blaze   forth  into  armed  and 
simultaneous  insurrection  throughout  the  length 
and  breadth  of  their  respective  TocaKties. 

We  call  upon  the  people  of  Dublin,  as  thc7 
value  their  lives,  their  liberties,  and  the  happi- 
ness of  their  homes,  and  would  desire  to  see 
famine  and  pestilence  banished  for  ever  Irom 
their  roil,  to  take  this  matter  into  their  hands  \ 
and,  if  their  leaders  will  not  moTe,  to  take  tlie 
lend  themselves  and  prepare, in  a  iittiiigiBanDer, 
through  the  mouths  of  their  representatryes  in 
this  council,  to  tell  thi«  royal  lady  who  we  are 
told  is  about  to  visit  this  ill-fated  shore,  ^y 
blandishments  to  soothe  us  into  contenled  obedi<- 
ence  to  British  rule,  tha4  the  eromm.  wkkk  mmH 
stand  in  the  ifHif  of  the  iriek  pe^pie  rigluinif 
and  ruling  ikenueivee,  and  aamng  M«  harvetH 
of  this  year  of  1848  for  their  «ffe  amd  hemfit^ 
must  perish. 

A.nd  one  other  of  which  said  priotiogs  is  as 
follows,  that  is  to  saj — 

Courage. 
"  Be  stirring  as  the  tine  j  be  file  with  fire  I  " 

There  is  no  nobler  attribute  of  our  hnnaanity 
than  courage.     It  was   this  lofty  seBthneai — 
designated  virtue  by  the  Romans,  to  express 
their  sense  of   its  superior  exceileiice — wfaiek 
ever  earned  for  the  heroes  and  nations  of  atiti* 
quity  the  hiirhest  renown ;  it  is  a  quality  wliich 
has,  at  all  times,  engaged  the  respect,  and  won 
the  admiration  of  the  world  ;  and  even  in  tliese^ 
our  oun  most  degenerate  days,  H,  at  lea>t,  csn 
still  be  recognised — ^stlU  paid  homag«)  to.    Ix>ok 
at  the  muster-roll  of  thr  renowned  of  this  earrix, 
and  say,  does  it  contain  a  name  to  which  is  not 
attached  the  memory  of  tome  deed  of  dario^-^ 
some  manifestation  of  true  courage  ?    Not  one  ! 
Ail  truly  great  men  must  have  been   bratve. 
Conrage  not  only  sectn^s  a  certain  amonnt  of 
greatness  of  sonl  to  its  possensor,  irrespectiwe  of 
all  other  qualitit^,  good  or  bad,  hot  its  privatiom 
destroys  for  ever  all    possibility  of   effecftni^ 
grand  achievements.     Withotit  the   possesxion 
of  courage,  in  fact — ^active  and  f-arlees  ooorai^ 
— nothing    truly    virtuous,    distingnishiug^.     or 
good,  can  be.  or  ever  has  been,  accomplisbt-d. 

A  tlinsion  ot  courage  into  ••moral*'  wasA 
*'  physical  '*  has  been  nmde,  and  it  has  tlM9n»- 
fore  been  supposed,  that  a  man  tnay  be 
"morally"  and  not  "physically  "  brave.  Tim 
is  a  great  «rr»ir;  tSie  disthioettrtj  is  wboll^r 
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ficial  and  anrea].  The  man  whose  mortd 
ccmrage  »  great  enoofth  to  make  him  assert 
the  truth  at  all  risks,  bj  pen  or  moarh,  would, 
most  assnredly,  as  boldly  vindicate  it  bj  the 
sword,  did  a  necessity  for  such  arise.  Brave 
men— whether  their  valour  be  displayed  in  the 
closet,  waring  war  upon  the  musty  and  obsolete 
theories  of  "  governments,"  and  the  abuses  and 
superstitions  of  the  ••Hchools"  and  of  "autho- 
rity," or  on  the  battle-field,  hurling  defiance  and 
death  at  some  hated  tyranny — are  still,  believe 

us,  BB<yTBBBS  ALL. 

The  instances  of  heroic,  self-sncrificiog  intre- 
pidity, and  total  disregard  of  all  personal  con- 
sequences, afforded  by  the  people  of  the  Ck>nti- 
nent  and  of  Italy,  in  the  performance  of  the 
rough  and  stubborn  work  they  have  had  occa- 
sion lately  tr  go  thronsh,  are  worthy  of  the 
most  profound  admiration.  Indeed,  we  much 
question  if  any  thhig  at  all  like  a  just  apprecia- 
tion of  their  grandeur  and  dignity  can  be  enter- 
tained by  those — such  as  we — who  do  not  possess 
s  similar  sentiment  themselves.  For  that  we  do 
not  ~ very  deplorable  an  admission  as  it  is  to  be 
obliged  to  make — ^is  imfortunately  but  too  true, 
and  the  truth  must  be  told  at  all  hazards.  There 
is  a  sad  and  lamentable  deficiency  in  the  matter 
of  commoQ  courage  among  the  Irishmen  of  this 
generation  in  their  native  1  nd.  We  will  not  at 
present  f>tnp  long  to  discuss  or  explain  the 
cotMC  of  this ;  the  fcu:t  is.  Heaven  knows,  quite 
enough  for  as  now  To  b«  sure,  there  are  two 
kinds  of  coward^the  coward  by  nature,  and  the 
coward  b>  the  force  ot  long  acting,  demoralizing, 
and  soul-destroying  agencies.  Thank  God. 
there  is  no  inherent  principle  of  cowardice  in  an 
Irishman.  He  has  proved  thaU  at  least  be>  ond 
dispute  or  cavil,  and  the  attestation  has  been 
signed  with  his  blood  upon  every  battle-field  in 
Europe.  But  at  home  there  has  been  hourly, 
daily,  nnceaf  ingly  eating  into  hi;  soul— mining 
and  blighting,  one  by  one«  every  noble  aspira- 
tion of  his  manhood — the  pestilent  and  deadly 
influence  of  British  misrule.  Generations  after 
generations  have  been  bom,  live,  and  die — 
alaves^  losing,  one  aftur  another,  every  qutility 
which  dignifies  man,  and  promising,  at  the  rate 
they  now  retrograde,  to  afford  a  veiy  apt  illus 
tnition  of  the  theory  of  those  phi loiiO|, hers  who 
affirm  that  men  may  laptte  hack  into  pnmitive 
barbarism,  just  as  surely  as  they  may  advance. 

WeU,  the  fiict  is  clear ;  tor,  does  any  one  re- 
quire a  proof,  just  look  with  what  disgraceful 
speed  a  large  body  of  men  (!)  in  this  city,  will 
fly  from  the  very  appeartmce  of  some  dozen  or 
twenty  ordinary-sised  policemen,  whom,  if  they 
were  disposed  to  offer  any  violence,  the  people 
mi|^t,  by  very  pressure,  crash  to  death  without 
striking  a  blow:  the  fact  is  clear,  the  cause  is 
obvious ;  a  prompt  and  effdctnal  correction  of 
the  evil  is  urgently  and  indispensably  requisite. 
If  men,  in  a  grand  cause,  such  as  ours — where 
the  issue  comprises  all  that  makes  life  desirable 
— will  not  fully  make  up  their  minds  to  go  right 
on  to  the  goul  at  a//  risks,  the  mere  talking 
about  their  "valour"  and  •* determination," 
"  earnestness,**  and  so  forth,  is  not  only  useless 
— ^it  is  utterly  contemptible. 

It  should,  then,  be  clearly  and  well  under- 
ftood,  that  the  struggle  in  this  country  for  Uie 


rights  of  nationhood  whieh  we  are  on  the  eve 
of  entering  upon — ^is  to  be  no  bright  and  glitter- 
ing pageant  for  mere  holiday  folk,  but  a  des- 
perate life-and-death  encounter,  in  which  the 
question  between  us  and  the  foreign  enemy 
shall  b**  fully  anl  finally  decided.  The  i<>8ue  is 
in  the  hands  of  Heaven,  and.  with  a  just  cause, 
supported  by  armn  of  valiant  men,  may  not  be 
doubted.  But  the  men  must  be  valiant,  self- 
sacrificing,  unselfish  ;  inspired  with  a  high  sense 
of  the  troth  of  their  cause,  and  a  noble  resolve 
to  vindicate  that  truth  to  the  death. 

There  is  a  sacred  duty  imposed  upon  each  of 
us,  who  love  this  land  and  bate  English  rule,  to 
revive  the  well-nigh  lost  virtue  of  courage  in  the 
mass  of  the  Irish  people.  They  muMt  be  dis- 
possessed of  this  demon  dread  of  '*  coats,"  red 
or  blue;  they  muSt  be  taught  how  unutterably 
deirrading  is  cowardice  —how  ennobling  and 
divine  is  bravery.  Poets,  and  painters,  and 
orators  may  inculcate  this  truth  by  precept; 
men  shall  do  so  by  example.  And  is  an  ex- 
ample of  true  devotion  required?  Look  at 
John  Mitchkl  III  He  set  his  work  before 
him,  and  walked  his  path  of  aHotted  duty  un- 
dismayed and  unintimidated.  He  braved  the 
open  hostility  of  declnred  foes — the  treachery 
of  pretended  friends.  Hb  heeded  not  the  sneers 
and  scoffs,  and  the  calumnies  of  all  kinds  foully 
flung  across  his  j^ath  .  the  ••law"  had  no  terror 
for  him;  the  *♦  gallows-frec,"  which  loomed 
darkly  in  the  distance  upon  him,  did  n  t  daunt 
him.  He  dared  them  all  with  a  higb  and 
haughty  sei>ra.  What  a  spectacle  of  feariess. 
intrepidity  —  of  noble  fortitude,  did  he  not 
present  in  that  **  last  scene  of  all ! " 

*'  No  traitor  e'er  held  up  the  firm  head  so  high ; 
No  traitor  e*er  showed  such  a  proud,  flashing 
eye." 

Brothers,  brothers,  study  that  model  weB.  Purge 
your  souls  of  all  fear,  misplaced  humanity,  and 
such  like  "  perilous  stuff." 

"  Be  absofarte  for  death;  either  death  «r  life 
Shati  thereby  be  tlie  sweeter." 

No  faltering,  no  hesitating,  no  suspense.  Ever 
keep  before  your  minds  the  orxat  cause — how 
aM  is  involved  in  itn  success.  Think  of  the  debt 
ae  owe  the  enem>,  for  robber  laws  and  bioken 
faith.  Think  of  those  great  victims  whose 
names,  still  nnsppef.st'd,  cry  oot  for  veng<'abce — 
Fitzgerald,  and  Emmet,  and  Tons.  Thiiik  of 
MiicuEL,  whose  mild,  reproving  look  should 
ever  chide,  like  a  conscience,  each  impulse  of 
fear  in  your  souls.      Ihiok,  thimi,  and  have 

OOURAOB. 

And  one  other  of  which  said  printings  is  as 
follows,  that  is  to  say — 

Omr  Wmr  IMpmrimemt, 

There  is  something  exceedingly  fascinating 
in  a  pike  well  brightened,  or  a  nice  gun.  Just 
stand  at  a  gunsmith's  shop  for  a  few  minutes, 
and  observe  the  twinkle  of  the  eye  of  every  new 
comer,  as  he  scans  each  "purty  piece,*'  and 
pictures  to  himself  the  delightful  position  to 
M'hich  he  ma^  attain,  if  be  possessed  the  talis- 
man wherewith  to  conjure  the  piece  into  his 
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own  domicile.  We  remember  ourselves  the  de- 
lightful thrill  which  pervaded  our  whole  body, 
as  we  shouldered,  for  the  first  time,  a  neat  rifle, 
and  fancied  for  a  moment  an  object — 8ay,  for 
instance,  a  prince  or  a  colonel — before  us,  and 
our  eye  squints  along  the  barrel,  and  covering 
the  ceotre  breast  button  in  the  coat  of  the  said 
object.  We  wish  that  this  feeling  were  universal, 
and  we  believe  it  is  fust  becoming  so ;  but  we 
would,  at  the  same  time,  suggest,  that  there  are 
many  other  objects  which  might  be  equally  ad- 
mired. We  do  not  like  that  iron  or  steel  should 
alone  eneage  the  attention  of  loyal  citizens,  to 
the  exclusion,  and,  we  may  say,  total  neglect  of 
other  metals— such,  for  instance,  as  bits  of  brass 
and  bells  for  small  field-pieces,  lead  for  bullets, 
and  quicksilver  (which  may  be  had  in  sufficient 
quantity,  for  the  present,  at  least,  from  weather- 
glasses, or  as  they  are  more  scientifically  called 
barometers,  which  are  perfectly  useless  in  stormy 
weather)  for  percussion  caps.  But  even  the 
superior  brilliancy  of  metals  should  not  prevent 
us  from  studying  the  properties  of  duller  ob- 
jects— such,  for  example,  as  powder,  saltpetre, 
sulphur,  and  bits  of  alder,  poplar,  old  ropes, 
cherry  and  fir — making  the  powder,  if  it  could 
not  be  had  ready  made.  Then  we  would  want, 
perchance,  signal  lights,  matches,  fuses,  gtm- 
cotton,  &c.,  for  blowing  up  an  occasional  bridge, 
or  gate,  or  even  a  nest  of  rebels,  or  smoke-balls 
for  smaking  them  out,  should  we  piefer  that 
mode;  and  last,  though  not  least,  a  few  con- 
venient materials  for  throwing  up  a  barricade. 
,And,  apropos  of  barricades,  these  glorious  in- 
ventions ot  modem  democratic  ingenuity,  it  has 
always  been  a  matter  of  regret  to  us  that  no 
instructions  have  been  published  for  their  manu- 
facture. Why  not  get  some  practical  instructors, 
d  ia  Clarendon,  to  lecture  on  that  important 
subject?  We  could,  no  doubt,  get  some  ma- 
terials in  the  respectable  streets — feather  beds, 
mattresses.  &c.,  would  stop  balls,  and  patriotic 
ladie.^  would  not  refuse  their  pianos,  sofas,  and 
tables  to  protect  the  persons  of  their  husbands, 
brothers,  or  lovers ;  nay,  we  are  sure  they  would 
imitate  the  ladies  of  Milan,  who  brought  out  their 
richest  furniture  themselves  for  that  purpose. 
But  there  are  many  streets  where  such  materials 
have  only  been  heard  of,  and  in  such  cases  from 
what  could  barricades  be  erected  ?  Comer  houses 
may  sometimes  be  stretched  across  the  street  for 
the  purpose,  no  doubt,  but  ihat  would  be  a  work 
of  time,  so  that  it  would  be  well  if  some  other 
means  were  devised  to  supply  the  deficiency ; 
for  to  our  streets  we  cannot  look ;  they  are  not 
paved  with  large  stones,  as  those  of  Paris  are, 
although  our  footways  are  admirable  in  their 
way,  and  then  what  capital  chevaux-de-frise  our 
railings  would  make !  We  should  not  be  above 
taking  a  few  hints  from  our  enemies  on  such 
things  as  gabions,  fascines,  sandbags,  &c., 
which  mi^ht  prove  of  great  value  to  us  where 
large  paving-stones  or  corner  houses  could  not 
be  obtained.  Citizens  have  been  advised  to  use 
vitriol  in  a  way  which  we  do  not  at  all  approve 
of;  in  fact,  we  may  lack  that  important  article 
yet  for  making  gun  cotton,  if  we  waste  it  in 
burning  a  few  noles  in  a  soldier's  coat.  But  as 
some  may  object  that  we  should  diminish  the 
usefVilness  of  our  female  patriots,  by  depriving 


them  of  such  an  excellent  missive  as  ritriol,  we 
have  considered  it  our  duty  to  provide  them  with 
a  substitute  which  we  shall  now  offer  to  their 
notice.     Let  them  procure  a  number  of  hoops, 
the  larger  the  better — three  or  four  feet  in 
diameter,  if  possible ;  but  even  those  on  cotmuon 
herring  barrels  would  do,  if  the  large  ones  could 
not  be  procured — still  we  say,  if  possible,  p\  tlie 
larger  ones;   the  hoop  should  then  be  corend 
with  hemp  or  tow  loosely  twisted  round  them, 
or  even   old  cotton  rags  would  answer  (linen 
should  always  be  kept  for  the  hospitals  for  the 
wounded).      Let  them   next  procure  a  basin, 
filled   with  oil  of  turpentine,  or  tar;  but  the 
turpentine  is  far  preferable;    the  hoop  should 
then  be  placed  on  the  basin  and  turned  round 
until  the  tow  is  fully  impregnated  with  the  ta^ 
pentine.     When  thus  prepared,  the  hoop  would 
be  fit  for  the  last  operation — ^namely,  setting  fire 
to  it  and  throwing  it  horizonti«lly  on  the  red 
coats,  whose  bayonets  would  very  convenieatlj 
serve  to  catch  it,  and  thus  allow  it  to  pass  onr 
their  necks,  when  it  would  do  its  business.  The 
great  advantage  of  large  hoope  over  small  ones 
is  quite  apparent,  as  the  former  would  promote 
fraternization  between  two  or  more  of  the  enemj, 
by  encircling  them.    There  is  no  novelty  in  this 
matter  —  for,  unfortunately    for  our  inveiiti\e 
reputation,  it  was  tried  by  a  grand  master  of  the 
knights  of  Malta,  a  long  time  ago,  and  was  found 
an  admirable  contrivance,  having  burned  some 
thousands  of  Turks  with  such  hoops.     We  can, 
therefore,  recommend  it  in  preference  to  the 
vitriol,  for  though  red  coats  are  not  so  infiam- 
mable  as  Turks,  yet  they  are  capable  of  being 
roasted  at  least. 

We  intend  from  week  to  week  to  turn  "  prac- 
tical instractors,**  and  to  show  how  a  great  manj 
ingenious  things  may  be  done,  and  how  our  re- 
sources may  be  developed  even  in  stormy  times; 
and  as  we  suppose  our  readers  have  no  materialf 
as  yet  collected,  we  preferred  this  week  mcre\y 
mentioning  a  few  things  which  might  be  wanted 
to  commence  with,  in  the  hope  that  all  ingenkNU 
citizens  would  at*onoe  procure  them,  and  niex\ 
week  we  shall  proceed  to  tell  them  what  thej 
are  to  do  with  their  materials. 

And  the  said  felonious  compaamng  imagios- 
tion  invention  device  and  intention  he  the  said 
Kevin  Izod  0*Doherty  afterwards  andaltett^ 
passing  of  the  said  Act  of  Parliament  on  the 
eighth  day  of  July  in  the  twelfth  year  of  the 
reign  of  our  said  Lady  the  Queen  at  the  ^axv&V 
aforesaid  in  the  county  of  the   city  of  DnWiB 
aforesaid  did  further  feloniously    express   utter 
nnd  declare  by  then  and  there  feloniotiikly  puV 
lishing  certain  other  printings     in     one    other 
number  of  the  said  public  newspaper  called  tbe    , 
Irish  Tribune  one  of  which  said  last -mentioned 
printings  is  as  follows  that  is  to  say 

A  Lessen  from  the  Insurrection,  in.  I^aris. 

The  first  straggle  between  labour  and  cBviui 
is  just  terminated.  The  workmen  of  Paris  Wt 
been  defeated;  and  we  rejoice  at  it,  not  becao^ 
we  do  not  feel  sympathy  with  the  oaose  of  lahooTf 
but  because  they  allowed  themselves  to  "be  Jsaiit 
the  tools  of  mere  visionaries,  like  Cahet  asd 
Blanqui,  who,  like  all  quacks  profess  to  heal  tk 
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sooiAl  diseases  produced  by  an  ardfioial  omlisa- 
tioD,  the  growth  of  centaries,  or  of  royal 
scoundrels,  or  English  emissaries.  They  liave 
been  defeated  because  their  moyement  was  not  a 
national  one — ^because  they  attacked  the  men 
who  were  merely  the  agents  of  a  system  which 
tbey  did  not  create,  and  to  whom  they  did  not 
allow  time  to  alter  that  system.  They  have  in- 
jured the  cause  of  dtrmocracy  by  associating  it 
with  the  Utopian  dreams  of  Saint  Simon,  Founor, 
Owen,  and  others,  and  prevented  what  is  good 
in  the  idea  of  Socialism  from  beiug  practically 
tested.  By  their  defeat  France  has,  we  hope, 
been  saved  ^rom  another  reign  of  terror,  if  those 
who  have  gained  the  victory  use  it  with  modera- 
tion and  steadily  pursue  the  path  of  reform. 
This  is,  however,  we  fear,  a  vain  hope,  for  they 
already  calculate  upon  transporting  their  un- 
fortunate prisoners  to  some  tropical  colony  to 
rot  aud  die.  This  insane  act  will,  in  due  time, 
produce  its  fruit;  there  are  causes  enough  already 
in  operation  to  estrange  one  class  from  another, 
without  perpetrating  this  very  unnecessary 
brutality.  A  noble  act  of  generosity  would 
do  more  for  the  safety  of  order  in  Paris,  than 
a  doaen  decrees ;  for  the  Parisian  workmen  are 
u  fine,  noble  class  of  men,  fully  capable  of 
appreciating  such  an  act  from  the  countrjr,  to 
which  the^  gave  freedom  and  republican  insti- 
tutions with  their  blood  a  few  months  since. 
The  ^^reat  error  of  the  first  revolution  was,  Uie 
carrying  of  the  punishment  of  the  enemies  of  the 
rapublic  to  too  great  an  extreme,  and,  at  the 
same  time,  forgetting  that  clemency,  also,  is  an 
attribute  of  a  nation.  If  they  establish  a  reign 
of  terror  against  the  working  classes,  now  van- 
quished, a  fearful  retribution  will  be  demanded 
of  them  should  they  be  the  victors  in  another 
struff^le-— and  that  will  happen  sooner  or  later. 

This  insurrection  may  teach  us  many  lessons. 
In  the  first  place,  we  can  learn  from  it  the  ad- 
vantages of  having  precise  ideas  of  what  it  is  we 
seek  in  our  coming  struggle,  which,  it  must  be 
confessed,  are  not  very  generally  diffused  at  pre- 
sent ;  and,  secondly,  of  the  danger  of  holding 
out  promises  to  particular  classes,  which  could 
not  be  fulfilled  afterwards.  The  late  terrific 
struggle  in  France  was  entirely  owing  to  such 
prcimises  having  been  rashly  made.  In  Ireland 
our  sole  bond  of  union  ought  to  be  rlmply  to 
make  Ireland  an  independent  sovereign  state, 
unconnected  with  any  other  country  in  the 
world,  and  when  this  is  effected.  Irishmen 
would,  we  believe,  know  how  to  settle  social 

frievances  amongst  themselves.  We  do  not, 
owever«  separate  the  settlement  of  the  land 
question  from  that  of  nationality- -for  many 
reasons  they  are  inseparably  connected — and 
the  establishment'  of  the  one  necessarily  settles 
the  other. 

The  principal  lesson,  however,  to  be  learned 
from  this  insurrection  is,  the  modem  system  of 
tactics  by  which  the  disciplined  masses  of  tyrants 
may  be  scattered  as  leaves  before  the  wind.  Yes, 
truly,  Irishmen,  3*ou  may  learn  a  great  deal  fh>m 
those  Paris  workmen,  and  we  hope  yon  will 
profit  by  the  opportunity.  The  population  of 
t^aris  is  about  a  million.  This  would  give 
the  number  of  fighting  m^n  at  about  two 
hnndred  thousand.     Now,  of  these  two  hundred 


thousand  not  more  than  from  stx/y  to  $ev€nty 
thousand,  at  the  very  utmost,  could  have  taken 
part  in  the  insurrection.  The  troops  opposed 
to  them— composed  of  the  line.  National  Guard, 
Garde  Mobile,  Bepublican  Guard,  &c~  could 
not  have  been  less  than  one  hundred  and  fifty 
thousand  to  two  hundred  thousand  mun,  all  well 
supplied  with  arms,  ammunition,  and  foodi  while 
the  workmen  were  very  indifferently  armed,  and 
almost  starving ;  and  yet  for  four  days  they  held 
out.  All  the  skill  and  appliances  of  General 
Cavaignao,  his  stores  of  rockets,  his  well- 
appointed  artillery,  his  numerous  corps  of 
sappers,  were  weU-nigh  beaten.  And  they 
were  not  beaten,  bewuse  they  fought  for  a 
republic — for  their  own  ideas.  Against  a  mere 
government  of  force  the  workmen  would  have 
succeeded ;  but  in  Pftris  it  was  the  nation  against 
a  class.  Had  it  been  a  war  against  a  govern- 
ment or  a  king,  as  ours  in  Ireland  will  be,  they 
would  have  annihilated  both. 

What  heroism!  what  glorious  energy  did 
not  those  men  display !  for  we  cannot  but  admire 
them  although  their  hands  Wfre  uplifted  against 
their  brothers — although  they  were  about  to 
destroy  their  own  creation — the  only  chance  of  a 
rational  realization  of  their  ideas — a  democratio 
republic.  Irishmen,  these  70,000  workmen, 
opposed  to  a  force  equal  in  number  to  the 
whole  of  the  armies  engaged  at  Waterloo,  killed 
and  wounded  one  and  a  half  times  as  many 
men  as  compose  the  entire  English  garrison  of 
Dublin.  And  this  force  to  which  they  were 
opposed,  were  not  the  animal  machines— the 
locomotive  gun  carriages— the  mere  mercen- 
aries you  will  have  opposed  to  you ;  but  men 
fighting  for  their  country  and  not  for  pay— for 
their  idean — for  all  that  man  holds  dear.  The 
time  is  fast  approaching — one  or  two  short 
months — when  you  will  be  called  upon  to 
imitate  them.  Will  you  display  the  same 
energy,  the  same  sacrifice  of  self?  Ton  have 
the  physical  courage,  will  you  have  the  moral 
courage  to  sweep  the  English  Government  and 
its  hired  bravoes  and  partisans  for  ever  from 
your  shores?  If  you  do  not  you  will  deserve 
the  fate  of  cowards  and  braggarts,  yes,  of 
braggarts — ^for  lacking  all  those  attributes  of 
men  which  would  command  the  respect  of 
nations,  we  have  been  for  forty  years  deluding 
ourselves,  and  comforting  ourselves  with  the 
delusion,  that  we  were  Uie  bravest  people  in 
Europe.  Does  not  the  blood  mantle  to  your 
cheeks  when  you  compare  the  four  days'  work 
of  seventy  thousand  Parisian  workmen  to  the 
boastings  of  seven  millions  of  men  which  have 
rent  the  air  for  the  last  thirty  or  forty  years? 
Cease,  then,  from  boasting — up  aud  do  (?)  and 
only  when  you  stand  beneath  the  fiag  of  a  free 
Irish  nation,  kingdom,  or  republic,  as  it  shall 
please  you,  will  you  have  earned  the  right  to 
boast.  You  have  a  double  duty  to  perform — to 
your  forefathers,  who  have  sheid  their  blood  for 
Ireland,  and  to  posterity,  who  expect  that  you 
will  leave  to  them  the  inheritance  of  a  free 
nation.  Bemember  the  address  of  a  Cehic  chief 
to  his  soldiers  —  **Proinde  ituri  in  aoiem  et 
roajores  vestros  et  posteros  cogitate."  '*  When 
advancing  into  batUe  thiuk  both  of  your  i 
tors  and  of  your  posterity." 
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And  one  other  of  which  said  last-mentioned  \ 
printings  is  as  follows  that  is  to  sajr :  — 

Our  War  Department. 
Cannon. 

It  is  rather  a  hazardous  undertaking  to 
comment  upon  military  matters  of  any  kind 
at  the  prestrnt  moment.  The  simple  expres- 
sion of  "eyes  right'*  or  "ejes  left"  subjects 
the  speaker  to  transportation.  We  should, 
therefore,  be  cjiations  lest  the  government  with 
which  we  are  at  present  blessi^d,  should  order 
their  liberty-loviny  Attorney -General  to  class 
under  the  b^>iad  of  illegal  drilling  any  commetitf> 
upon  the  use  of  the  rifle,  the  cannon,  or  the 
Irishman's  weapons,  the  sword  and  pike.  Per- 
haps the  few  remarks  thrown  out  upon  the  use 
and  effects  of  cannon  as  an  arm  of  war  in  Ireland 
in  this  short  essay,  may  rouse  the  ire  of  the  despot 
under  whose  government  we  at  present  groan, 
hecauae  the  information  conveyed  through  the 
tyrant's  foe  —a  hold  and  fearless  press — to  the 
people^  upon  the  subject,  might  he  of  more  con- 
sequence in  ^ving  them  useful  instructions  thun 
merely  teachmg  them  to  look  to  their  right  or 
left. 

Iriihmen  are  soldiers  from  nature.  They 
learn  tht  drill  exfrcise,  and  bee<»me  accom- 
plished soldiers  in  less  than  half  the  time  it 
requires  to  train  the  people  of  any  other  nation 
on  the  fhce  of  the  globe.  Their  physical  powers 
are  not  to  be  exceeded.  The  hahit  of  abstinence 
taught  tbem  hy  the  paternal  government  by 
which  they  are  ruled,  and  their  eudurance  under 
fatigue  make  them  particularly  adapted  for  a 
military  Kf^.  They  only  want  a  certain  degree 
of  instmetion  to  make  them  perfect.  They  are 
tolerably  acquainted  with  the  use  of  the  rifle,  or 
common  fowling-piece,  with  the  sword  and  the 
pike ;  hut  they  are  altogether  ignorant  of,  and 
strangers  to,  the  nse  of  artillery  or  the  efiFect  of 
cannon.  This  is  an  arm  of  warfare  which  has 
been  so  seldom  exhibited  in  the  interior  of  this 
country,  that  the  people  in  general  form  a  very 
erroneous  opinion  of  its  effects.  It  probably  has 
been  wise  in  their  rulers  not  to  exhibit  it  fre- 
quently there.  Upon  the  coast  they  can  do 
80,  and  their  exhibitions  are  not  unfrequentiy 
ludicrous.  Cannon  is  more  or  less  effective, 
according  to  the  groiud  on  which  it  is  brought 
to  act.  It  is  of  various  calibres,  but  twelve- 
pounders  and  six-poimders  are  those  which 
are  generally  made  use  of  in  field  operations. 
Heavier  gnns  have  been  brought  iuto  action  in 
Continental  warfare,  where  &e  countries  in 
which  armies  act  are  open  ;  but  in  this  Cfiuntry 
heavier  gnns  woukl  be  perfectly  useless  and  un- 
manageable. Even  twetve-pounden  would,  in 
ntany  parts  of  Ireland,  very  mnch  embarrass  an 
army  in  its  movements.  Six-pounders  are  those 
which  should  be  brought  more  into  use,  and 
which  probably  would  be  the  principal  pieces 
made  use  of  by  an  enemy  invading  this  country, 
or  carrying  on  warfare  in  it. 

The  appearance  of  cannon  at  first  strikes 
wkh  terror  those  who  are  unacquainted  with 
its  management,  and  inexperienced  with  its 
efleota.  '1  he  repert  it  makee  leads  the  imagina- 
tion to  fancy  the  effects  ol  h  are  monstroos  in 


its  destructiTe  nature,  ahhoofdi  the  real  damage 
is  by  no  means  equal  to  that  with  which  the  mind 
is  impressed.  If  men  will  calmly  ivfleet,  they 
will  perceive  in  a  rery  short  time  tbat  in  a 
country  enclosed  and  intersected  as  Ireland  is, 
cannon  in  general  warfare  in  this  coantry 
will  be  **  vox  et  pneterea  nihil,"  because  in  the 
first  instance  if  fired  from  level  groond,  the  ball 
in  its  course  must  meet  with  a  hedge  or  bank, 
into  which  it  will  pierce,  and  imbed  itself  there; 
and  as  every  fence,  hedge,  or  bank  makes  each 
field,  large  or  small,  a  kind  of  fortification,  the 
troops  behind  that  fence  are  perfectly  secured 
trom  the  eflfects  of  the  ball  so  fired,  mid  that 
should  be  the  mooMUt  fijr  them  to  advance  to 
another  hedge  or  fence,  and  close  with  their 
opponents. 

Secondly — Should  cannon  be  fired  from  a  hill, 
although  that  hill  may  command  the  poeition  in 
which  an  Irish  army  might  be  placed,  the  ball 
will  in  general  meet  with  the  sane  obstacles  as 
mentioned  before,  but  should  it  strike  in  an  open 
space,  it  cannot  do  any  damage  more  dian  at  that 
one  spot.  It  will  thee  sink  and  imbed  itself  in 
the  ground  as  a  eonsequt  nee  of  the  height  it  hai 
been  fired  from ;  and  when  the  shot  is  fired  no 
time  shotild  be  lost  in  closing  with  the  gon. 

Thirdly — The  ball  will  not  reeomehe  or  glance 
off  when  it  strikes  a  very  soft  substance,  sucn  as 
a  bank,  a  hedge,  or  the  ground.  ueneraOy,  if 
fired  from  a  height,  it  will  only  glance  off  where 
it  meets  with  rock  or  very  hard  snbstanee,  and 
fired  in  an  oblique  direction.  But,  in  all  cases 
those  opposed  to  a  piece  of  artillery  should  dose 
with  and  upon  it  as  quickly  as  possible;  the 
closer  men  get  to  an  enemy's  caraiott  the  safer 
they  are  from  its  injurious  effects,  and  no  time 
should  be  lost  in  doing  so. 

Fourthly — It  should  be  also  well  known  diat 
cannon  is  not  so  easily  moved  from  one  position 
to  another,  in  a  close  countnr  like  Ireland,  as  it 
is  upon  an  open  plain,  and  that  many  oppor- 
tunities will  be  given  to  ci4>ture  an  enenay's 
caunon  while  changing  its  position,  and  whicli 
opportunity  shotild  not  be  lost. 

We  shaU  return  to  this  subject — 

Against  the  form  of  the  Statute  in  anch  case 
made  and  provided  and  against  the  peace  of  our 
said  Lady  the  Queen  her  crown  and  dignity. 

The  second  coimt  was  the  Mwtie  ma  the 
first,  onlj  that  it  chatrged  the  priaoimr 
with  publishing  certain  other  printings  in 
a  certain  other  pablio  newspaper  called 
the  IH>h  Tribune,  setting  out  oar 
"Harvest  Prospects,"  "Courage,"  and 
**  Our  War  Department.*' 

The  third  count  was  the  same  as  tbe 
second,  setting  out  **  A  Lesson  from  tlie 
Insurrection  in  Paris'*  and  "Our  W«4r 
Department.  —  Cannon"  —  (aae  First 
Count). 

The  fourth  couBt  charged  compaasiiii^ 
to  depose  the  QaeeB,  and  dMu^ged  tlia 
artiok«  set  out  in  the  first  count  ae  overt 
acts. 

The  fifth,  Biith,seTemh  aad  eighth eomita 
were  the  same  as  the  fhst,  second,  tUnd, 
and  fourth  oounts,  onlj  thai  inatefcA  of 
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obarging  ik  compASSiny  to  depose  the 
Queen,  thej  ohftrged  that  the  priaoa^r 

feloninaslj  did  compaM  imagine  inTent  derise 
and  intend  to  levy  waragHinst  our  said  Lady  the 
QneeB  wit  in  tbat  part  of  the  United  Kingdi>m 
called  Ireland  in  order  by  force  and  constraiDt 
to  compel  her  to  change  her  measures  and 
counsels. 

The  ninth  coont  charged  that  the  pri- 
soner, 

felonioiifly  did  compass  imagine  invent  de- 
vise and  intend  to  deprive  and  depo«e  our 
said  Lady  the  Queen  from  the  9tyle  honoar 
and  royal  name  of  the  Imperial  Crown  of  the 
TTuited  Kingdom  and  the  said  felonions  com- 
passing imagination  invention  device  and  inten- 
tion did  then  and  there  feloniously  express  otter 
and  decbre  by  divers  overt  acts  and  deeds  here- 
inafter mentioned  that  is  to  say  in  order  to  fulfil 
perfect  and  brinff  to  effect  his  most  evil  and 
wicked  felony  and  fclonioas  compassing  imagi- 
nation invention  device  and  intention  aforesaid 
he  the  said  Kevin  Izod  O'Doherty  on  the  said 
first  day  of  July  in  the  said  twelfth  year  of  the 
reign  aforesaid  and  on  the  eighth  day  of  July  in 
the  year  aforesaid  at  the  said  parish  of  Samt 
Thomas  in  the  county  of  the  city  aforet^aiil 
feloniously  did  publish  divers  printings  in  divers 
numbers  of  a  certain  public  newspaper  called 
the  Irish  Tribune  containing  therein  amongst 
other  things  incitements  encouragements  advices 
and  persuasions  to  move  induce  and  persuade 
the  subjects  of  our  said  Lady  the  Queen  in  that 
part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  Ireland  to  fulfil  and  bring  to 
effect  the  aforesaid  felonious  compassings  im- 
aginations inv^ntiofra  devices  and  intentions  and 
also  containing  therein  informatioo  instructions 
and  direcdons  to  the  said  subjects  of  our  said 
liady  the  Queea  how  and  when  the  said 
felonious  compassings  imagiaations  inventions 
devices  and  intentions  should  aod  might  be 
carried  into  effect  against  the  form  of  the 
Statute  in  such  case  made  and  provided  and 
against  the  p*'aoe  of  our  said  Lady  the  Queen 
her  Crown  and  dignity. 

The  tenth  count;  was  in  the  same  form 
as  the  ninth,  only  charging  a  compassing 
to  levy  war. 

Sir  0.  O'Loghlen  applied  for  a  bill  of 
p*rticalara  in  reepeci  of  the  ninth  and 
tench  oonnts. 

Attamey'General :  We  do  not  mean,  uiy 
lords,  to  reaist  this  application.  We  do 
not  p«rpove  to  give  any  other  evidence 
than  what  10  stated  io  the  firat  and  teoond 
counts  of  the  indictment. 

FBHIIBf  ATBBA,  B.  3  In  poiBt  of  foot,  the 
Attorney' General  snbMtantially  wai?e8 
thone  two  connts. 

Attorney-GeHeral :  It  was,  my  lord,  in 
order  to  prevent  the  possit'iiity  of  any 
▼erbal  variance,  that  we  inserted  those 
two  coanta.  I  du  not  porpoiH  to  offer  any 
evidence  on  theiB. 

Pemn B7ATHBh,  B. :  You  will  give  then  a 
biUofpaHiovlaraF 


Athmep'^Cknerai :  Of  oonrse,  my  lord.. 
(To  the  prisoner.)  Are  yon  ready  for  yonr 
trinl P 

Prisoner:  No. 

On  the  swearing  of  the  jury,  Sir  0. 
O^Logkien  challenged  several  of  the  jury 
for  cause  un  the  groond  that  as  burgesses 
of  the  cily  of  Dubiin  they  were  interested 
in  a  conviction,  as  the  goods  of  felons 
were  granted  to  the  corporation  by 
charter. 

Sir  0.  O'Loghhn  cited  12  Hawk.  P.  0. 
0.43.8.28:- 

"It  hath  been  allowed  a  good  cause  of 
challenge  on  the  part  of  the  prisoner,  that 
the  juror  hath  a  claim  to  the  forfeiture  which 
shall  be  caused  by  the  party's  attainder  or 
conTkxtion."     (I  St  Tr.  952.) 

The  following  challenge  was  handed 
in: — 

^  And  the  said  Kevin  Iiod  O'Doherly  chal- 
lenges the  said  John  Fbayre  because,  he  says, 
that  the  said  -lohn  Phayre  is  a  burgess  of  the 
borough  of  Dublin,  and  as  such  h  iptt-rested  in 
the  conviction  of  him,  the  said  Kevin  Ixod 
0*Doherty,  upon  the  trial  of  the  sevt^ral  issues 
above  joined  b«twef*n  the  said  Kevin  Jsod 
0*Doherty  and  our  Sovereign  Lady  the  Queen ; 
for  the  said  Kevin  Uod  O'Doherty  says,  that  all 
and  all  manner  of  goods  and  chattels  of  felons 
that  nmy  be  convicted  or  condemned  within  the 
ciry  of  Dublin,  of  right  belong  to,  aud  are  the 
property  of,  the  Bight  Honourable  the  Lord 
Mayor,  Aldermen,  and  Burgesses  of  Dublin ; 
and  this  the  said  Kevin  Iiod  O'Doherty  is 
ready  to  verify,  whereupon  he  prays  judgment, 
and  that  the  said  challenge  may  be  allowed, 
and  so  forth." 

The  Attorney-General  banded  in  a 
geueral  demnrrer,  and  averred  specially — 

**  That  it  is  not  shown  by  tha  said  cba  lenge 
how  and  in  what  manner  the  goods  and  chattels 
of  felons  who  may  be  convicted  or  condemned 
within  the  city  of  Dublin,  of  ri^bt  beloQg  to  ihe 
Lord  Mayor,  or  are  the  property  of  the  Right 
Honourable  Aldermen  and  Burgesses  of  Dublin, 
or  in  what  manner  they  are  entitled  to  the  same, 
or  in  what  manner  the  said  Juhn  Phayre  is  per- 
sonally interested  in  the  same." 

After  argument  (a) — 

PiGOT,  CB. :  We  tunst  now  dispose  of 
the  ca^e  on  the  authorities  that  are  before 
na*  The  <}aeation  certainly  arises  on  the 
form  of  this  challenge,  whether  it  was  not 
naoemwy  for  the  party  to  set  forth  the 
manner  in  which  the  corporation  became 
entitled.  The  corporation  could  only  have 
become  entitled  by  a  grant  Oom  the  Crown ; 
and  (I  take  it)  hj  a  grant  vhich  is  matter 
of  record,  and  might  be  set  forth  upon  the 
challenge.  It  woald  have  been  ti  en  com- 
petent to  the   Attorney-General,  on  the 

(a)  S*e  Martin  ▼.  the  Queen  in  error,  belo# 
p.  1077. 
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part  of  the  Crown,  and  competent  for  the 
Oonrt,  confiidering  the  form  of  the  chal- 
lenge, lo  determine,  whetlier  or  not  the 
grant  did  vest  the  felons'  goods  in  the  cor- 
poration ;  or  the  Crown  might  have  taken 
issno  in  the  ordinary  way,  by  snying  ne 
granta  pa8.  But  I  am  disposed  to  Jet  the 
decision  of  this  case  rest  npon  the  larger 
ground,  and  not  to  snfier  the  ca^^e  to  pass 
without  the  opinion  of  the  Conrt  being 
delivered  upon  a  matter  so  essential,  with 
a  view  to  the  due  administration  of  justice ; 
and.  I  confess,  I  cannot  yield  to  the  appli- 
cation of  the  authority  (and  the  only 
authority)  upon  which  this  challenge  is 
sought  to  be  sustained.  In  the  passage 
cited  from  Hawkins,  it  is  alleged  as  a 
ground  of  challenge,  that  the  juror  has  a 
claim  to  felons'  ^oods.  1  must,  I  think, 
consider  that  to  signify  such  an  interest  in 
the  goods  as  to  create  a  direct  and  imme- 
diate interest  in  the  t^ubject -matter  of  the 
trial  It  is  in  effect  a  challenge,  as  I  take 
it.  propter  affectum.  It  is  a  challenge  to  an 
individual  as  being  a  person  who  does  not 
stand  indifferent,  as  ne  stands  unsworn ; 
and  not  indifferent,  because  he  has  an 
interest  in  the  subject-matter  of  the  pro- 
ceeding ;  that  is,  because  he  has  an  interest 
in  conviction,  in  order  lo  obtain  a  benefit 
from  goods.  The  Municipal  Corporations 
Act,  whether  it  does  or  does  not  vest  the 
property  in  the  lord  mayor,  aldermen,  and 
DurKesses  at  large,  does  unquestionably 
vest  the  whole  control  of  the  property,  and 
entire  management  of  it,  in  a  select  body, 
which  the  Act  of  Parliament  creates ;  and 
although  tlie  burgess  may,  as  an  individual 
composing  the  entire  corporation,  as  one  of 
the  conbtituent  body,  or  as  an  inhabitant, 
have  a  general  interest  in  the  manage- 
ment of  the  funds  of  the  corporation,  jua 
burgess,  88  a  burgess,  he  is  not  entitled  to 
do  a  single  act  for  the  disposal  of  the  pro- 
perty, which  may  be  the  subject-matter  of 
recovery,  under  the  right  to  obtain  the 
felon's  goods.  The  town  council,  and  the 
town  council  alone,  are  invested  with  the 
authority  to  dispose  of  them  ;  and  although 
the  entire  corporation  may  be  nominally 
the  tmstees,  yet  even  in  the  capacity  of 
trustees,  the  effective  power  is  vested  in 
the  town  council.  Looking  then  at  that 
condition  of  things,  and  looking  to  the 
circumstances  in  which  burgesses  stand, — 
looking  to  the  enormous  inconvenience 
that  must  necessarily  result  from  any 
other  decision,  it  appears  to  me  that  we 
ought  to  hold,  in  this  case,  that  the  juror 
is  not  disqualified  by  the  fact  stated  in  the 
challenge,  and  therefore  we  ought  to  allow 
the  demurrer,  and  overrule  the  challenge. 
Blavey  Mitchell  having  been  called. 
Sir  0.  0*Loghlen :  My  lords,  we  have  pro- 
fited by  the  instruction  of  the  Oonrt  on  ^e 
lormer  ob^lenge;  and  the  oh»llenge  that 


we  now  put  in  is  different  in  foim,  but  the 
same  point  arises  on  it  that  arose  before. 
[Counsel  handed  in  a  cballen^  in  the 
same  terms  as  the  former  chaLenge,  but 
containing  the  following  additional  aver- 
ment.] 

*<  And  the  8aid  Kevin  Izod  0*Doherty  farther 
Kaith,  that  afterwards  and  after  the  passing  of 
the  said  last- mentioned  Act  the  said  U»t  men- 
tioned Act  l>ecanie,  and  was,  and  now  is  in  force 
in  the  city  of  Dublin,  and  that  the  said  Blaoey 
Mitchell  ii&w  is  a  Bor^ress  of  the  said  city.   And 
I  he  said  Kevin  liod  O'Doherty  farther  saith  that 
there  are  goods  and  chattels  of  him  the  said  Kevin 
Izod  O^Doherty  within  the  said  city  of  Dublin  of 
great  value,  to  wit,  of  the  value  of  twenty  shillings, 
of  and  bt^longiog  to  him,  the  said  Kevin  Ixod 
O'Doherty.    And  the  said  Kevin  Izod  O'Doherty 
further  saith,  that  the  said  Blaney  Mitchell  now 
i»  duly  rated  for  the  relief  of  the  p<^or  within  the 
said  city  of  Dublin,  ard  is  now  the  owner  and 
occupier  of  tenements  situate,  lying,  and  being 
in  the  said  city  of  Dublin,  and  liable  to  be  rated 
to  a  borough  rate  in  the  said  city,  and  that  the 
borough  fiiod  of  the  said  city  is  not  now  sufficit-nt 
for  the  purposes  in  the  said  Act  mentioned,  after 
the  paynr.ent  of  all  debts  due  from  the  said  body 
corporate,  contracted  before  the  passicg  of  the 
said  Act,  ard  after  the  satisfaction  of  all  lawful 
claims  upon  the  real  personal  estate  of  the  lord 
mayor,  aldermen,  and  burgesses  of  the  said  city 
of  1  )ublin ;  and  this  he  is  ready  to  verify,  where- 
fore he  prays  judgment,  <uid  that  the  said  chal- 
lenge may  bo  allowed,  and  so  forth." 

The  .J  ttomev'  General  handed  in  a  general 
demurrer,  and  averred  specially — 

"  that  the  ssid  Kevin  Izod  O'Doherty  hatli  not 
by  his  said  challenge  shown  that  the  eoods  and 
chattels  of  felons  convicted  within  the  city  of 
Dublin  are  applicable  to  the  purposes  for 
which  the  borough  fimd  in  the  said  chaUenge 
mentioned  is  applicable;  and  that  the  aaid 
Kevin  Izod  O'Doherty  has  not  in  and  by 
his  said  challenge  shown  that  the  said  Blaney 
Mitchell  has  any  immediate,  direct,  and  per- 
sonal interest  in  the  goods  and  chattels  of  felons 
con\icted  in  manner  and  form  as  in  the  said 
chullenge  is  alleged,*' 

Sir  C.  0*Loghlen:  As  the  question  htte 
been  already  argued,  it  will  not  be  neces- 
sary to  re-argue  it.  I  will  merely  hand,  in 
the  challenge,  my  lord. 

FiGOT,  C.B. :  The  Ooxvrt  did  not  in- 
tend to  decide  upon  the  special  oaose  of 
demurrer,  but  merely  on  the  general 
principle. 

Twenty  jurors  having  been  challenged 
peremptorily  for  the  prisoner, — 

Clerk  of  the  Crown:  Prisoner,  your 
twenty  peremptory  challenges  are  now 
exhausted.  Ton  may  challenge  as  mttny 
more  as  you  can  show  good  and  enflScient 
cause  for.  Challenge  them  before  tliey 
come  to  the  book,  or  you  will  be  too 
late. 

Jamee  L,  White  having  been  called,—. 
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Sir  0.  0*Loghlen:  I  object  to  this  man. 
L.  is  no  name.  That  hoe  been  decided. 
I  nnderstand  his  name  is  James  Llewellyn 
WhUe.  I  remember  it  was  decided,  in 
cases  of  high  treason,  that  initials  are  bad. 
White  was  passed  over. 
The  following  jury  were  then  sworn : — 

Saml.  B.  Oldham,  Foreman, 

Richard  Ulysses  Burgh, 

Edward  Bermingham, 

Bichard  Collier, 

George  Yates, 

William  Reid, 

George  Nesbitt, 

John  Kershaw, 

Blaney  Mitchell, 

Charles  Mathers, 

John  Johnston, 

Thomas  Stuart. 
[The  prisoner  was  then  given  in  charge.] 

Opening  Speech  fob  the  Cbown. 

The  Attomey'Oeneral,  in  opening  the 
case,  stated  that  the  prisoner  was  the 
registered  proprietor  and  publisher  of  the 
JrUh  Tribune,  a  paper  brought  out  after 
John  MitcheVs  conviction  to  succeed  MiU 
chel*8  paper,  the  United  Irishman^  and 
that  he  was  charged  with  compassing  to 
depose  the  Qaeen,  and  to  levy  war  against 
her,  in  order  to  force  her  to  change  her 
measures  and  counsels,  and  expressing, 
nttt»ring,  and  declaring  snch  felonions 
compasHinga  by  pabliahing  certain  articles 
in  the  Iri$h  Tribune. 

The  Aitomey^Oenercd  read  and  com- 
mented on  the  article  *'  Our  Harvest  Pros- 
pects," published  in  the  first  number  of 
the  paper  July  1,  1848,  and  set  out  in  full 
in  the  indictment  above.  The  article 
urged  the  people 

"  to  save  the  coming  harvest,  and  ease  their 
loniring  thirst  deep,  deep  in  the  blood  of  the 
English  foe." 

"Two  short  months  will  scarce  elapse  until 
the  period  for  the  life  or  death  struggle  will  be 
upon  us ;  and  it  behoves  every  man  who  has,  or 
is  determined  to  stake  his  life  upon  the  issue, 
to  see  that  no  coward  policy  of  leaders  prevent 
the  execution  of  his  last  will  and  testament" 

**  Whilst  starvation  and  extermination  flourish 
apace,  we  find  the  Confederation  dissolved,  the 
Confederate  leaders  standing  with  folded  arms, 
hesitating  to  obey  the  unanimous  call  to  action 
of  the  entire  country,  in  deference  to  whom, 
quotha  1  to  a  clique  ot  imbecile  cowards  or  trai- 
tors who  meet  on  Burgh-quay,  and  dare  still  to 
trifle  for  their  own  sellisb  purposes  with  the 
sufferings  of  the  people,  putting  off,  and  again 
putting  off,  the  execution  of  their  will,  to  try  if 
one  voice  will  sanction  the  continuance  of  famine 
aud  moral  force,  and  doubtless  expecting,  on 
bended  knees,  to  receive  from  Victona,  in  Dub- 
lin Castle,  the  reward  of  their  perfidious  delay, 
in  aiding  thereby  her  and  her  minions  in  their 
ill-cone^led  effort  to  enjoy  yet  a  little  their 
nnhallowed  plunder,  b>  smothering  in  ambient 
smilety  and  the  frippery  of  a  ponrt,  the  indignant 


remonstranoes,  the  determination  of  this  people. 
We  warn  those  wretches  to  beware  lest  they  be 
torn  piecemeal  in  common  with  the  loyalty  they 
so  cherish ;  and  turning  from  them,  we  again 
ask,  why  is  not  the  Council  of  Three  Hundred, 
which  alone  is  required  to  save  the  country  and 
the  harvest,  proceeded  with  ?  " 

"  We  call  upon  Smith  O'Brien — we  call  upon 
Thomas  Francis  Meagher,  to  rouse  from  his 
apathy  and,  demanding  the  sufihiges  of  the 
Dublin  people,  take  the  initiative  in  this  good 
work." 

'*To  bring  about  this  mutual  understanding 
will  not  be  the  work  of  a  day.  It  will,  on  the 
contrary,  in  the  large  towns  and  cities,  afford 
ample  occupation  to  both  the  people  and  the 
men  who  will  represent  them  between  this  and 
the  reaping  of  the  harvest.  The  chosen  few 
should  continually  mix  amongst  their  con- 
stituents, stirring  up  the  laay  and  restraining  the 
impetu<»us,  forwarding  the  armament  and  the 
organization;  lading  the  train,  in  fact,  which, 
lighted  by  them,  should  the  necessities  of  the 
country  require  it,  and  the  council  sanction  it, 
will  blase  forth  into  armed  and  simultaneous 
insurrection  throughout  the  length  and  breadth 
of  their  respective  localities." 

**  We  call  upon  the  people  of  Dublin,  as  thev 
value  their  lives,  their  liberties,  and  the  happi- 
ness of  their  homes,  and  would  desire  t*!  see 
famine  and  pestilence  banished  for  ever  from 
their  soil,  to  take  this  matter  into  their  hands, 
and  if  their  leaders  will  not  move,  to  take  the 
lead  themselves  and  prepare,  in  a  fitting  manner, 
through  the  mouths  of  their  representatives  in 
this  council — " 

That  is  the  Council  of  Three  Hundred. 

*'  to  tell  this  royal  lady  who  we  are  told  is  about 
to  visit  this  ill-fated  shore,  by  blandishments  to 
soothe  us  into  contented  obedience  to  British 
rule,  thtU  the  Cromn  which  toill  stand  in  the 
way  of  the  Irish  people  righiiitg  and  ruling 
themselves,  and  saving  the  harvest  of  this  year 
of  1848 /or  their  use  and  benefit,  must  peritfhJ'* 

Commenting  on  the  article  **  Courage  '* 
in  the  same  issue  (see  above,  p.  836),  the 
Attorney- General  said :  What  was  this 

*'  life  and  death  struggle  for  the  rights  of  nation- 
hood," 

which  this  man  in  writing  this  article 
truly  foretold,  to  some  extent  at  least,  the 
conniiry  was  about  entering  intoP  It  is 
to  be 

**  no  bright  or  glittering  pageant,  but  a  desperate 
life  and  death  encounter,  in  which  the  question 
shall  be  fully  and  finally  decided." 

With  whom  P    With 

^  the  fore^  enemy." 

Who  were  the  foreign  enemy  P  What 
foreiam  enemy  in  the  month  of  June  last 
had  this  country  any  reason  or  grounds 
respecting  P  With  whom  was  the  struggle 
to  oe  for  what  this  writer  calls  nation- 
hood  P  Was  it  to  be  with  any  enemy  bat 
the  constituted  Government  of  l^e  conn« 
try,  theeaamy  whom  he  calls  "foreiga" 
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beoADse  we  all  live  under  a  common 
Crown,  because  the  same  personage  fills 
the  Crown  of  the  United  Kingdom  of  Great 
Britain  and  fj-elaiid  P 

The  Attorney- General  next  commented 
on  the  article  **  Our  War  Department** 
(see  above  p.  83«). 

•*  There  is  something  exceedingly  fascinating 
in  a  pike  well  brightened,  or  a  nice  gun.  Just 
stand  at  a  gunsmith's  shop  for  a  few  minutes, 
and  observe  the  twinkle  of  the  eye  of  every  new 
comer,  as  he  scans  cuch  *  purty  piece,*  and  i-ic- 
tures  to  himself  the  delightful  position  to  which 
hf  may  attain,  if  he  ptisses^ed  the  talisman 
wherewith  to  conjure  the  piece  into  his  own 
domicile.  We  remember  ourselves,  the  delijzht- 
fat  thrill  which  pervaded  our  whole  body,  as  we 
shouldered,  for  the  first  time,  a  neat  rifle,  and 
fancied  for  a  moment  an  object — say,  for  in- 
stance, a  prince  or  a  colonel — before  us — " 

**We  do  not  like  that  iron  or  sieel  should 
alone  engage  the  attention  of  loyal  citizens,  to 
the  exclubion,  and,  we  may  say,  total  neglect  of 
other  metals — such,  for  instance,  as  bits  of  brass 
and  bells  lor  fmall  field-pieces,  lead  for  bullets, 
and  quicksilver  (which  may  he  had  in  sufficient 
quantity,  for  the  present,  at  least,  from  weather-  i 
fflasses,  or  a*  they  are  more  scientifically  called, 
barometers,  which  are  perfectly  useless  in 
stormy  weather),  for  percussion  caps. 

'*  But  even  the  superior  brilliancy  of  metals 
should  not  prevent  us  from  studying  the  proper- 
ties of  duller  objects — such,  for  example,  as 
powder,  saltpetre,  sulphur,  and  bits  of  alder, 
poplar,  old  ropes,  cherry  and  fir — making  the 
powder  if  it  could  not  be  had  ready  made. 
Then  we  would  want,  perchance,  signal  lights, 
matches,  fuses,  gnu-cotton,  &c.,  for  blowing  up 
an  occasional  bridge,  or  gate,  or  even  a  nest  of 
rebels,  or  smcke-balls  for  smoking  them  out, 
should  we  prefer  that  mode ;  and  last,  though 
not  least,  a  few  convenient  materials  for  throw- 
ing np  a  barricade." 

'*  Citisens  have  been  advised  to  use  vitriol  in 
a  way  which  we  do  not  at  all  approve  of;  in 
fact,  we  may  lack  that  important  article  yet,  for 
making  gun-cotton,  if  we  waste  it  in  burning  a 
few  holes  in  a  soldier's  coat.  But  as  some  may 
object  that  we  should  diminish  the  usefulness  of 
our  female  patriots,  by  depriving  them  of  snch 
an  excellent  missive  as  vitriol,  we  have  con- 
sidered it  our  duty  to  provide  them  with  a  »ub- 
stitute  which  we  shall  now  ofPer  to  their  notice." 

Gentlemen,  this  is  the  way  that  our 
wives,  our  sisters,  and  our  daughters  were 
to  be  employed,  if  they  followed  the  advice 
of  this  prisoner, — 

"  Let  them  procure  a  number  of  hoops,  the 
larger  the  better — three  or  four  feet  in  diameter, 
if  possible ;  but  even  those  ob  common  herring 
barrels  would  do,  if  the  large  ones  could  not  be 
procured — still,  we  say,  if  possible,  get  the  larger 
ones ;  the  hoops  should  then  be  covered  with 
hemp  or  tow  loosely  twisted  round  them,  or 
even  old  cotton  rags  wonld  answer  (linen  should 
alwmys  be  kept  for  the  hecpitals  for  the 
woaiidtA).  Let  them  aext  ^roeare  a  basi«i, 
fittid  with  Ml  ««  tmwnnmm,  m  tar;  bat  the 
W  im  pnteaUat  tim  Ima^  tfaooy 


then  be  placed  on  the  basin  and  tnraed  roimd 
until  the  tow  is  fully  impregnated  with  the 
turpentine.  When  thus  preparcMl,  the  hoop 
would  be  fit  for  the  last  operation — namely, 
setting  fire  to  it  and  throwing  it  horixontally  on 
the  red  couts,  whose  bayonets  would  very  eon- 
veniently  serve  to  catch  ir,  and  thus  allow  it  to 
pass  over  their  necks,  when  it  would  do  its 
business." 

Now,  let  me  ask  you — this  diabolioal 
contrivance  of  having  the  female  portion 
of  our  families  employed  in  preparing 
burning  hoops,  in  order  that  they  might 
be  thrown  on  the  heads  of  her  Majestv^s 
tr;>ops — for  what  possible  object  is  this 
advice  given?  Couple  this  advice  wiih 
the  previons  articles  ihat  point  out  the 
time— that  p>oint  out  the  object.  I  ask 
you  if  the  matter  rested  on  this  one  news- 
paper alone,  could  you,  could  yon  at  men, 
entertain  a  doubt  but  that  I  am  right  in 
the  construction  I  put  upon  them  ? 

''The  great  advantage  of  large  hoops  over 
small  ones  is  quite  apparent,  as  the  former  '* — 
that  is,  the  large  ones — 
"  would  promote  fratemiaation  belweeen  two  or 
more  of  the  enemy,  by  encircling  them." 

What  enemy?  The  "red  aoato,"  Ike 
soldiers,  who  are  employed  at  this  momoit 
in  defending  oiir  lives  and  liberties  from 
the  persons  who,  unfortunatoly  for  them* 
selves,  have  acted  on  the  adrke  and  aug* 
gestions  of  these  men. 

**  The  great  advantage  o#  large  hoops  over 
small  ones  is  quite  appareal,  as  the  former 
would  promote  frateroiastian  between   two   or 
more  of  the  enemy,  by  encircling  them.     Tbere 
is  no  novelty  in  this  matter  -  for,  unfortunately 
for  our  inventive  reputation,  it  was  tried   by  a 
grand  master  of  tbe  knights  of  Malta,  a  long 
time  ago,  and  was  foimd  an  admirable  contriv- 
ance, having  burned  some  thotisands  of  Turks 
with  such  hoops.     We  can,  therefore,   reeoin- 
mend  it  in  preference  to  the  vitriol,  for  thooieh 
red  coats  are  not  so  inflammable  as  Turks,  jec 
they  are  capable  of  being  roasted  at  least." 

Very  charitable !  They  are  oap»ble  of 
being  *'  roasted  at  least "  bj  this  prucees  of 
a  vitriol  burning  boop  round  their  neckm. 

**  We  intend  from  week  to  WfCk  to  turn 
'  praetical  instructors,'  and  to  show  how  a  ^reaA 
many  ingenious  things  may  be  done,  and  how 
our  resources  may  be  developed  even  in 
times ;  and  as  we  suppose  our  readers  hsrw 
materials  as  yet  eoheeted,  we  preferred 
week  merely  inentioBing  a  few  things  wrliiob 
might  be  wanted  to  commence  with,  in  flie  liope 
that  all  ingenious  citjsens  wc.uld  at  once  pTT>eare 
them,  and  next  week  we  shall  proceed  to  t^ 
them  what  they  are  to  do  .with  their  ; 

The  Attorney' Oeneral  next  read  tbe  ; 
cle  '*  A  LobBon  from  the  Insnn  ection   in 
Paris'*  (see  above,  p.  840), 

*' Against  a  mere  Gevenmeat  of    fone^    tha 
wo^aien  would  have  sneceeiSed  i  bnt   »~ 
it  was  tke  natioa  mumt  a  i 
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a  war  ftgaiasl  a  gOTernment  or  a  kmg>  at  oait  I 
in  Ireland  will  Im>  ibajr  would  have  annihilatod  ' 
both."  I 

aod  ibe  article,  "  Our  Wmt  Deparlment — 
Cannon/' 

TbiB  last  article  follows  out  the  idea»  or 
rather  the  intention.  A  previous  article 
showed  the  arms  that  could  be  con- 
venientlj  nsed  bj  this  Irish  army,  with 
which  it  was  supposed  these  parties  were 
to  act.  He  feared  that  a  difficaliy  might 
besnggested  as  to  the  effects  of  artillery — 
that  they  had  no  artillery,  and,  of  conrse, 
tbac  the  English  soldiery  had;  and  the 
tendency  of  the  Lutt  article  is  simply 
this, — yon  need  not  be  afraid  of  artiilery, 
becaase,  for  the  reasons  mentioned,  six- 
pounders  only  can  be  brougbt  into  the 
neld ;  and  that,  in  fact,  from  the  rery 
nature  of  the  country,  they  cannot  be 
attended  with  any  serious  damage.  This 
article  of  itself,  unconnected  and  un- 
coupled with  the  otbers,  might  be  con- 
sidered as  a  mere  theoretictJ  article  upon 
artillery,  not  in  itself  of  mnch  consequence. 
But  coupling  the  wh<«Ie  of  these  articles, 
the  only  question  that  you  will  hare  to 
aak  yourselves  is,  whether  or  not,  upon 
the  whole,  tou  entertain  any  doubt  that 
this  man  did,  by  all  these  articles, 

*<  compans,  imagine,  devise,  or  intend  to  deprive 
or  depose  the  Queen  from  the  style,  honour,  or 
royal  name  of  the  Imperial  Crown  of  the  United 
Kmgdom ;  *' 

*'  to  levy  war  against  Her  Majesty  withb  any 
part  ef  the  United  Kingdom,  in  onler,  by  force 
f>r  constraint,  to  eompel  her  to  ohange  her 
measures  or  counsels.*' 

You,  gentlemen,  certainly  are  called 
upon  to  discharge  your  duty  as  jyroni 
under  certain  circumstances  different 
from  those  in  which  the  previous  jury  (a) 
were  called  on.  At  that  time  we  were 
1,  and  saying  *  *'  that  it  all  rested 


in  talk,  and  in  threats,  and  in  intentions, 
At  preeent  we  are  all  aware  of  what  has 
rooently  occurred,  and  of  the  state  and 
situation  of  this  country.  These  two 
doevmenta  were  published  a  considerable 
period  after  the  publication  of  the  doou- 
raent  for  which  Mitchel  was  punished. 
He  was  tried  the  latter  end  of  ICay,  or  the 
beginning  of  June ;  and  it  was  in  the  early 
part  of  July  that  these  articles  were  pub* 
fished  which  form  the  subjeet-matter  of 
this  inouiry.  We  all,  unfortunately,  know 
wh«t  the  resnlt  of  these  publicationa  has 
been.  We  are  Bot  left  now  to  speculate 
as  to  whether  this  was  a  mere  idle  talk  and 
chimera,  or  whether  any  person  eouJd  be 
nlly  enough  or  mad  enough  to  aet  on  the 
warlike  suggesttena  eontained   in  these 

(a)  In  MUcM'b  ease,  above,  p.  699. 


documents,  Tou  will  be  acting  on  a  very 
weak  Icmndfttion  indeed  if  you  judge  of 
this  oaao  of  the  guilt  or  innocence  or  this 
prisoner — ^by  the  result  that  has  happily 
occurred,  so  far  as  we  at  present  are 
aware,  of  all  these  writings  and  of  all 
these  pnblicatioiis  with  which  we  have 
been  infested. 

It  appears  from  these  publications  them* 
selves,  that  so  early  as  tbe  month  of  July, 
just  afcer  MUeheVa  conviction,  clubs  had 
already  been  generally  formed  thronghout 
the  eotmtry.  It  is  stated  in  these  pub- 
lications tmit  these  clubs  were  to  be  armed. 
It  is  stated  that  the  peculiar  arms  of  these 
clubs  WQre  the  sword  and  the  pike;  but 
that  such  of  them  as  were  able  should 
acquire  the  desirable  possession  of  a  rifle. 

PiumsfATHBR,  B. :  Which  publication 
states  that? 

Attommf'Oeneral :  The  article  headed, 
"  Gannon."     It  says,  my  lord— 

"He  should,  therefore,  be  cantiotis  lest  the 
Government  with  whieh  we  are  at  present 
blvtsed  should  order  their  Uberty-loving  Attor- 
ney-General to  class  aadcr  the  head  of  illegal 
drilling  any  eommentt  npon  the  use  of  the  riHe, 
the  cannon,  or  the  Irishman's  weapons,  the  sword 
and  pike.*' 

I  say,  gentlemen,  judging  from  the 
soopa  of  the  whole  of  these  articles,  the 
way  in  which  Mr.  Meaghsr  was  required  to 
put  himself  at  the  head  of  the  clubs,  and 
the  advice  of  a  universal  and  general 
armament — I  say,  gentlemen,  the  different 
pa!^Bages  I  have  read,  and  which  you  will 
bear  in  mind,  will  leave  no  doubt,  on  the 
whole,  that  these  changes,  which  were  to  be 
effected  by  means  similar  to  those  in  Paris, 
were  not  to  be  made  without  arms.  In 
more  places  than  one  they  talk  of  an  uni* 
versal  and  armed  rising;  they  talk  of 
opposing  the  soldiery;  and  one  of  the 
passages  speaks  about  covering  the  breast* 
imtton  of  a  prince.  The  construction  of 
these  documents  will  be,  of  course,  for 
your  better  judgment;  but  I  aak  you 
whether  what  was  contemplated  was  not 
armed  rebellion — armed  war  a^inst  the 
Queen  and  constituted  authorities  of  the 
country  P 

What  the  particular  grounds  of  defence 
may  be  I  cannot  anticipate ;  of  course  mv 
learned  friend  the  Solicitor- OeneroL  will 
have  an  opportunity  of  replying  to  the 
arguments  and  speech  of  the  learned 
counsel  for  the  prisoner.  I  only  say,  that 
the  question  which  you  will  have  to  try  is 
simplv  this — whether  what  I  have  as- 
cribed to  him  were  the  object  and  inten- 
tion of  this  man.  Did  he  reallv  wish,  and 
intend,  and  desire  to  excite  to  bring  about 
these  objects?  If  X  have  not  deceived 
myself  he  has  expressed  it  so  plainly  t^t 
no  human  being  .can  doubt. 

1 4o  BSi  ask  jfpsx  t^  put  n^  fbreed  oon* 
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strnction  on  the  articles.  I  ask  you  calmly 
and  deliberately  in  your  box  to  read  them 
over,  and  not  to  give  the  least  possible 
attention  to  any  observation  of  nine, 
further  than  the  articles  themselves 
sntisfy  you  I  am  warranted  in  making. 
Do  not  suppose  that  i  personally  can  feel 
pleasure  in  the  discharge  of  such  a  duty 
as  my  present ;  but  I  should  be  unworthy 
of  the  place  which  I  have  been  called 
upon  to  fill,  if  any  personal  feeling  of 
what  is  called  *'  mock  huDianity,"  that 
people  are  guarded  against  in  one  of  these 
articles,  were  allowed  to  influence  me.  I 
c€mnot  have  any  feeling  of  that  description. 
It  is  my  duty  honestly  and  fearlessly  to 
submit  to  you  the  cskse  on  the  part  of  the 
Crown,  with  such  observations  as  my 
judgment  suggests  t^  me  ;  but  I  am  not 
capable,  even  if  I  were  inclined,  to  appeal 
to  your  feelings.  I  am  not  gifted  with 
eloquence.  1  appeal  to  reason,  not  to 
passion,  and  so  far  as  my  reasoning 
satisfies  you,  act  upon  it ;  but,  gentlemen, 
act  deliberately,  and  act  calmly.  If  you 
come  to  the  conclusion  that  these  articles 
bear  but  the  one  meaning,  that  which  I 
have  ascribed  to  them,  honestly,  conscien- 
tiously, and  fearlessly  discharge  vour  duty 
by  bringing  in  that  verdict  which  it  is 
your  duty  upon  the  oaths  you  have  taken 
to  do,  regardless  of  the  consequences, 
whatever  they  may  be,  to  this  prisoner  at 
the  bar. 

Evidence  fob  the  Ckown. 

Charles  V&niorit  Registrar  of  News- 
papers in  the  Stamp  Office,  Dublin,  spoke 
to  the  registration  of  the  Tribune,  and  to 
seeing  the  original  declaration  of  pro- 
prietorship signed  by  the  prisoner,  and 
produced  the  original  declaration,  and 
also  a  copy  certified  by  the  Comptroller^ 
General,  also  the  copies  of  the  Tribune  of 
July  1  and  July  8  lodged  in  the  Stamp 
Office,  pursuant  to  the  statute,  and  signed 
by  the  proprietors,  O'Doherty  and  Williams. 

Cross-examined  by  Butt. 

That  paper  is  not  published  nowP—I 
believe  not. 

No  copies  have  been  left  with  you  for 
several  weeks  P  —  No,  not  "  several  " 
weeks. 

For  some  timeP — For  three  weeks  it 
may  be. 

As  to  the  last  of  those  papers,  the  8th 
July,  do  you  know  whether  it  was  signed 
by  Mr.  O'Doherty  ?— No. 

Did  you  send  it  to  be  signed  ? — I  ob- 
jected to  the  first  sigrature,  because  it 
was  not  signed  by  O'Doherty,  but  by 
Williams. 

Alone  P — ^No,  not  alone—  he  signed  both 
names. 

Are  yon  aware  that  the  publication  of 


the  8th  of  July  was,  in  truth,  sent  to  you 
by  Mr.  O'Doherly,  in  gaol  after  his  arrest, 
and  signed  by  him  there  P — No,  it  was 
sent  to  me  in  the  usual  course.  I  do  not 
know  where  it  was  signed. 

Mortimer  Redmond  —  Examined  by 
Serjeant  O'Brien. 

In  the  Metropolitan  police.  Spoke  to 
buying  a  copy  of  the  Tribune  of  July  8 
from  a  boy  who  was  doing  business  behmd 
the  counter  in  the  shop  No.  11,  Trinity 
Street,  the  Tribune  office. 

Did  you  buy  any  other  paper  there  P— 
I  biiUght  that  on  the  8th  of  July,  in  the 
shop  No.  11,  Trinity  Street. 

Did  you  buy  that  paper  of  the  1st  of 
July  P — No,  I  do  not  see  any  mark  of 
mine  upon  it. 

Cross-examined  by  Sir  0.  O'Loghlen. 

Do  you  know  what  parish  Trinity  Street 
ia  in  P — Yes,  1  know  Trinity  Street. 

What  parish  is  it  in  P — ^I  am  not  certain. 

Do  you  know  when  Mr.  O'Dokerty  was 
arrested?— I  heard  tell  of  it. 

Were  you  present  P — I  was  not. 

Did  you  ever  see  Mr.  0*Doherty  in  July  ? 
— I  never  saw  him  before. 

Were  you  present  when  any  mann- 
scripts  were  taken  from  the  Tribune 
office  P — I  was. 

What  became  of  those  manusGripts  P — I 
don't  know. 

Did  you  take  any  of  them  P — No. 

In  who.^e  possession  did  you  see  them 
last  P    Well,  I  cannot  say. 

Were  you  alone — ^you  say  yon  were 
present  when  they  were  seized ;  how  many 
other  persons  were  there  at  the  time  the 
papers  were  seized  at  the  Tribune  office ; 
now  many  other  policemen  wero  there? 
— I  do  not  recollect. 

You  do  not  reoolleot  whether  there 
were  five  or  six  P — There  might  be. 

Might  there  be  ten  P — There  might. 

Might  there  be  twenty  ? — ^I  do  not  ^ink 
there  was. 

Who  was  the  inspector  with  them  P — ^I 
cannot  recollect. 

Yon  do  not  recollect  who  was  in  com* 
mand  of  those  police  at  that  time  ? — I  do 
not. 

Did  you  see  any  warrant  on  that  daj  to 
seise  those  papers  P — I  had  no  warr&nt ;  I 
did  not  see  any. 

You  did  not  see  any  warrant  prodooed  f 
No. 

Yon  do  not  know  in  whose  poaseasiozi 
you  last  saw  those  manuscripta  ? — ^No,  I 
do  not. 

At  the  time  those  papers  were  aeized  X 
believe  every  scrap  was  taken  P — ^I  caxmot 
say;  I  was  only  passinff  by;  I  was  not 
there  at  the  time.    I  dia  not  go  with  tlie 
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AUamey»Oeneral :  My  lords,  we  now 
propose  to  read  those  declarations,  and 
those  three  newspapers ;  two  proved  by 
Mr.  Vernon,  from  the  Stamp  Office,  and 
one  by  this  policeman. 

Sir  0,  O'toghlen :  We  object  to  that. 

Attorney 'OenerdL :  On  what  groand  P 

Butt :  The  statutable  proof  is  not  suffi- 
cient in  any  case  of  felony. 

Sir  (7.  0*LogJUen :  In  the  last  case  that 
was  tried  bj  the  Crown  they  proved  bay- 
ing both  at  the  office. 

PsKNBVATHBB,  B. :  And  only  one  in  this 
case. 

AUoTThey'Oeneral :  We  have  produced 
two  papers  lodged  by  this  gentleman  in 
the  Stamp  Office,  and  signed  by  him, 
which  were  sent  by  him,  in  pursuance  of 
the  Act  of  Parliament,  to  the  Stamp 
Office. 

Buti:  You  did  not  prove  them  to  be  in 
his  handwriting. 

AUorney-Oenercd :  Yes,  we  did.  Ask 
Mr.  Verrum. 

Vernon :  They  are  his  handwriting. 

PiGOTT,  O.B. :  It  is  not  assuTned  that 
that  is  evidence  necessarily  establishing 
the  fact  that  the  person  uttered  his  in- 
tention by  publishing  this  document. 

Attorney' OenenU :  1  was  not  contending 
anything  of  that  sort. 

The  Court  acyoumed. 

Friday,  August  11. 

Butt  applied  that  the  Crown  should  be 
put  to  their  election  as  to  the  counts 
charging  a  compassing  to  depose  the 
(^oeen,  and  the  counts  charging  a  compass- 
ing to  levy  war. 

The  Attomey-Oenei'ol  referred  to  Mit^ 
cKeVe  oaseia)  and  Thietlewood'e  oa8e.(&) 

The  application  was  refused. 

Speech  for  the  Defence. 
Butt  (in  his  speech  for  the  defence): 
Before  yoa  can  find  the  prisoner  guilty, 
you  must  believe  two  facts — ^you  masi 
believe  that  the  prisoner  at  the  bar  in- 
tended to  depose  the  Queen  or  to  levy  war 
against  her ;  and  not  only  to  levy  war, 
but  to  levy  war  for  the  particular  purposes 
impated  by  this  indictment!  You  are 
not  to  find  external  facts;  but  you  are 
to  infer  that  in  his  inmost  soal,  and  in 
those  secret  thoughts  which  alone  are 
fully  known  to  the  Great  Searcher  of  all 
hearts — ^you  are  to  find  that  in  his  inmost 
heart  and  secret  thoughts  there  was  the 
treasonable  intention  mentioned  in  this 
indictment.  No  doubt,  even  with  all  the 
fallibility  of  human  tribunals,  there  may 
be  actions  that  clearly  display  what  is 
passing  in  the  human  heart:    and  God 

(a)  Above,  p.  599. 
(6)  38  St.  Tr.  682. 


forbid  I  should  tell  you  that  fallible  men 
may  not,  in  some  instances,  be  able  to  in- 
fer from  the  external  actions  of  their 
fellow-men  the  thonghts  of  the  heart. 
You  can  do  it ;  and  if  you  can  draw  the 
inference,  draw  it ;  but  I  am  justified  in 
sayinsr  this,  that  when  you  are  called  on 
to  find  an  issue,  not  as  to  your  neighboQr*s 
external  acts — not  as  to  anything  that  he 
has  done— not  as  to  anything  that  he  has 
said — but  to  look,  as  it  were,  into  his 
breast,  and  upon  your  oaths  say  that  the 
treasonable  intention  and  imagination  ex- 
isted there — I  am  justified  in  reminding 
you  that,  if  I  go  no  further,  that  is  %  tre- 
mendous issue  to  put  to  any  twelve  fallible 
men.  You  are  called  on — I  say  it  with 
reverence — ^to  assume,  as  it  were,  a  portion 
of  the  prerogatives  of  that  Great  Being 
who  alone  sees  the  heart;  and  you  are 
called  upon,  pledging  yourselves  upon  his 
gospels,  to  say  that,  beyond  a  doubt,  you 
are  satisfied  that  in  the  heart  of  the 
prisoner  at  the  bar  there  did  exist  this 
treasonable  intention.  You  will  feel  the 
tremendous  nature  of  that  iesne ;  and  you 
will  paase  long  and  anxiouslv  before  you 
ss^Jt  beyond  a  reasonable  doubt,  that  such 
an  intention  did  exist  in  his  bosom.  It 
must  be  an  intention  calmly  and  debbe- 
rately  formed,  l^o  passing  intention  will 
do  :  no  pas^iing  thought  that  a  republican 
form  or  inFtitution  would  be  better,  or 
that  a  separate  kingdom  would  be  better 
in  Ireland,  will  do :  no  general  spirit  of 
disafiectiou  to  the  Queen  will  do :  but  you 
must  be  satisfied  that  deliberately  and 
designedlv  he  had  actually  formed  tUe 
treasonable  purpose  of  deposing  the  Queen 
or  levying  war  against  her. 

Gentlemen  of  the  jury,  let  me  observe 
that  the  only  evidence  you  have  here 
of  these  intentions,  is  in  the  publica- 
tions themselves.  Ko  other  evidence 
has  been  o£Pered  to  you.  If  you  find 
a  man  actually  taking  a  step  to  depose 
the  Qaeen,  you  certainly  then  can  draw 
the  inference  with  much  less  difficalty 
than  if  ^ou  are  obliged  to  spell  it  oat  of 
hia  writings ;  because  you  will  feel  that  if 
a  person  of  generally  disafiected  mind->a 
person  discontented  with  the  constitation 
under  which  we  live — who  preferred  re- 
publican institutions  to  monarch v — who 
thought  that  Ireland  migut  exist  under  an 
independent  sovereignty  sat  down  to  write 
an  article,  without  any  particular  definite 
ir.tent,  the  general  disaffection  of  his 
mind  would  very  probably  find  its  ex- 
pression in  the  article,  and,  beyond  all 
question,  this  would  constitute  a  seditious 
article ;  because  on  a  charge  of  sedition  a 
man  ifiould  be  clearly  responsible  for  the 
character  of  the  writing  he  wrote,  but  in 
a  prosecution  like  this  he  is  not  respon- 
iible.    I  say  this  to  you  iMlyiaedly,    If^ 
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gentlemen,  yon  shoald  come  to  the  con- 
clusion that  no  settle i  purpose  existed  in 
the  mind;  but  that  a  man  who  was 
generally  disaffected,  sat  down  and  wrote 
language  highly  unbecoming  in  a  subject 
to  use  to  his  Sovereign — highly  raibchie- 
vous,  as  calculated  to  draw  away  the 
people  from  their  allegiance  to  the  Sove- 
reign—highly reprehensible,  as  tending 
to  destroy  social  order — vet,  gentlemen  of 
the  jury,  if  you  believe  the  prisoner  at  the 
bar  wrote  all  this,  without  first  having  in 
his  mind  the  settled  treasonable  purpose 
which  this  indictment  imputes,  it  will  be 
your  solemn  duty  to  acquit  him  on  this 
indictment. 

[The  evidence  must  be  clear  and  con- 
vincing.] 

Bear  in  mind  that  this  statute  requires, 
as  I  told  you,  two  things  to  concur:  it 
require^),  hrst,  the  intention  in  his  own 
mind  ;  and  secondly,  it  requires  him  to 
**  utter  ** — the  lani^uage  is  v«»ry  emphatic 
— **exprej<B,  and  declare"  that  intei'tion. 
He  must  "utter,  expre^is,  and  declare' 
an  intention  existing  in  his  own  mind. 
Let  me  ask  you  this :  if  a  party  was  in- 
dicted before  you  for  selling  this  news- 
paper, could  you  on  your  oaths  say,  first , 
that  he  had  the  intention  in  his  mind? 
ard,  secondly,  that  he  uttered,  expressed, 
and  declared  his  own  intention  by  selling 
the  writings  of  another  P  I  do  not  think 
you  could,  unless  you  had  some  evidence 
to  show  that  he  adopted  these  opinions. 
But  how  much  strorger  would  that  be- 
come if  it  were  proved  to  you — I  do  not 
say  it  will  be  proved  in  this  instance— that 
the  party  selling  the  paper  never  knew 
what  was  in  it.  Gentlemen  of  the  jury, 
the  case  would  be  at  an  end.  Observe, 
there  would  in  that  case  be  a  publication 
in  point  of  law ;  any  person  selling  these 
papers  publishes  them.  If  we  were  not  in 
a  court  of  justify,  and  I  handed  them  to 
you  to  Tend,  it  would  be  a  publit*hing  in 
point  of  law ;  the  fact  of  publishing  would 
be  complete. 

But  this  Act  requires  more  than  publi- 
cation, because  it  requires  you  to  find  that 
he  uttered,  expressed,  and  declared  his 
own  intention  by  publishing  these  articles. 
If  this,  then,  were  the  state  of  facts,  that 
these  articles  were  written,  not  by  my 
client  at  all ;  that  they  were  published  in 
the  paper  of  which  he  was  the  proprietor, 
but  were  not  written  by  him,  I  nsk  yon, 
will  you  upon  your  oaths  say  that  he  ex- 
pressed his  own  intention  by  printing 
those  articles  P  I  admit  you  may  do  it. 
I  am  not  putting  this  as  a  question  of  law  ; 
I  am  pwbting  it  to  ytm  «8  cahn,  right- 
judging  men.  I  put  it  to  you,  can  you,  if 
theee  aitides  were  not  wrrtteu  by  hitn, 
fiad  <m  yofttrimthB  that  he  had  the  inten- 


tion charged  in  this  imKctuenft,  aa4  that 
he  uttered  it  by  that  publication  P  The 
publication  would  be  an  ofTeuce — it  would 
oe  sedition  for  a  man  to  publish  the  writ- 
ings of  another  if  those  writings  were 
criminal ;  but  [  do  respeetfally  submit  to 
you,  and  you  alone  can  judge  of  ibis,  will 

?'ou  draw,  from  the  fiact  of  his  having  pub- 
ished  the  writings  of  another,  the  infer- 
ence that,  beyond  a  reasonable  doubt,  he 
himself  entertained  the  intention;  and 
that  he  expressed,  uttered,  and  declared— 
again  and  »gain  I  repeat  thoee  words  to 
you — expressed,  uttered,  and  declared  an 
intention  existing  in  his  own  mind  in  thai 
publication  P 

What,  then,  are  the  facts  prored  F  It  is 
proved  that  he  is  the  proprietor  of  the 
Tribune  newspaper.     Do  you  think,  if  ft 
rested  there,  that  eveiy  proprietor  tif  a 
newspaper  knows  every  article   tfiait   is 
insertea  in  it  P    Far  more  monstrouB  wo«ld 
be  the  supposition  that  he  writes  them. 
I  should  l>e  sorry  to  say  one  word  to  exas- 
perate public  feeling,  and  If  I  %ilude  to 
detectives  it  is  not  with  thav  object.     But 
with  sppliances  of  the  most  eztraordimry 
character  which   the    GoTemment   have 
used  tD  detect  the  guilt  <«f  a  oonspiraey 
which  they  believe  to  exist,  enspleying 
those  appliances  with  the  energy  of  men 
who  believe  the  peaee  of  theooomtry  to  be 
at  stake,  is  there  one  particle  of  evidence 
offered  to  you  here  to  show  that  thin  gen- 
tle m«kB  ever  took  part  iti  the  poblieation 
of  the  Tfifmne,  except  the  part  tb^t  he 
was  oompelled  by  Isw  to  take  as  it*  |sro- 
prietor  P    And  turn  it  «s  yc«  will,  sm-|^ 
it  as  you  will,  you  can  oo«e  Co  nothang 
more  than  this  on  the  evideace,  tkat  he  is 
the  registered  propri0t(»'.    Suppeting  you 
put  the  very  worst  oonstroctioa  on  these 
articles,  you  cannot  carry  the  case  former 
than  this,  that  he  is  the  registered  pro- 
prietor of  a   paper  iu  which   eedttitHis, 
or,  it  may  be,  lelonioui^,  articles  have  ap- 
peared.   Is  that  sufficient  to  convict  htm  * 
I  say  from  my  heart,  gentlemen,  that  if 
I  wert^  in  that  l>ox,  and  no  other  evidence 
was  offered  to  me  than  lihe  mere  fact  thsA 
these  articles   appeared  in    a.   paper    of 
which  the  prisoner  was   the    rcgmteg^ 
proprietor,  I    eould   not— Ood  fbrhid    I 
should  say,  if  you  oome  to  a  difierent  con- 
clusion, you  will  not  do  it  honestly — I 
could  not  upon  that  evidence  alene  find, 
first,  that  he  was  guilty  of  entei'tainanf 
that  intention ;  and,  secondly,  of  express- 
ing his  own  intention  by  publiBhing  it. 
The  Crown  have  closed  ^eir  ease    -wilfe 
that  evidence,  and  I  ask  you  why  fti.Attoi 
evidence  has  not  been  brought  P 

The  signature  to  the  paper  lodl^^ed  a* 
the  Stamp  Office  carries  the  case  no  far- 
ther— it  means  t^at  the  person  signizif^  u 
the  proprietor  of  the  paper.     Yon 
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beli«T«  tikat  «very  newspaper  proprMor, 
when  he  eigtis  bis  name  to  a  paper, 
means,  **  I  kJare  read  over  every  article  in 
that  paper."  Obeerve  it  is  not  the  editor, 
it  i«  tb^  propi'ieior.  The  proprietor  may 
be  a  person  merely  drawing  an  income 
from  that  paper.  He  may  trust  its  whole 
management  to  another ;  still  he  most  pnt 
his  name,  or  have  some  one  authorised  to 

Eat  bia  name,  to  it.    By  that  he  makes 
imsetf  responmble  for  all   civil   oonse- 
qoenoes. 

There  is  one  very  peoaliar  fhot  in  this 
case?  every  manosoript  of  the  Trilmwe 
was  seised  by  the  Crown,  and  we  have 
giren  notice  to  the  Orovm  SolieU&r  to 
f»iT>daoe  these  manuscripts  on  this  trial ; 
and  if  these  mant! scripts  are  produced — 
that  is  in  the  discretion  of  the  Attornmf- 
Oeneral — yon  will  find  them  Tar3'ing  m 
handwriting.  If  tbey  are  not  prodnced, 
these  observations  pass  for  nothing;  bnt 
I  tell  you  if  they  are  produced  you  will 
find  them  varving  in  handwriting  and 
differing  in  style ;  and  I  defy  the  Attt^meih 
Omi^al  to  prove  that  they  are  in  the  band- 
writing  of  my  client.  Every  manuscript 
is  in  the  possession  of  the  Crown.  8ee  the 
unequal  contest  in  which  I  am  engaged. 
Tbis  young  man's  property  is  seiaed ;  all 
his  papers  are  in  the  possession  of  tiie 
Crown.  He  has  been  a  clo«e  prisoner.  Is 
it  too  muoh  to  expect,  tbat  t>efore  they 
ask  you  to  find  a  verdict  of  guilty  in  this 
unequal  contest,  that  tbey  should  give 
you  clear  evidence  to  demonstration  P 
They  had  the  power  of  producing  those 
manuscripts,  and  they  withhold  them. 

We  are  all  familiar  with  the  Times 
newspaper.  You  know  that  it  is  a  great 
property ;  and  we  have  even  henrd  it  said 
that  columns  of  the  advettisemencs  of  the 
Times  have  been  settled  as  family  settle- 
ments— as  marriage  portions  of  the  chil- 
dren. How  many  proprietors  are  there 
of  the  Tinier  ?"  And  this  Act  of  Parlia- 
ment requires  every  proprietor  who  has 
more  than  a  certain  property  in  the  news- 
paper to  be  registered.  Just  see  to  what 
youi*  conviction  of  this  prisoner  will  load 
—I  mean,  if  it  is  a  conviction  solely 
founded  on  the  evidence ;  and  I  do  trust 
that  your  verdict  will  be  founded  solely  on 
the  evidence,  if  a  felonious  article,  in- 
tending to  depose  the  Queen,  found  its 
way  into  the  Times  newspaper,  every 
single  registered  proprietor  of  the  Times 
Would,  if  you  can  find  my  client  guilty  on 
this  evidence,  be  equally  liahle  to  be  in- 
dicted. 

These  observations  lead  me  to  state 
eovote  facts  connected  with  the  hfe  of  my 
client.  Borne  down  by  obloquy  as  he  is, 
tbe  inmate  of  a  gsiol,  and  placed  in  the 
felon's  dock,  this  young  man  has  fHends 
who  would  ido  honour  ^  any  miia.    1  will 


tell  you  how  he  earned  those  friends,  and 
their  Mteem  and  respect,  before  I  tell  you 
what  I  am  instructed  some  of  them  may 
say.  You  may  remember  when  fever  last 
spring  visited  this  coantry  ;  and  you  may 
pierhaps  have  seen  the  fever-sheds  npon 
tbe  sides  of  our  roads ;  and  you  may  also 
recollect  to  have  heard  that  a  French 
physician  came  to  this  country,  with  the 
view  of  promoting  the  inten^ts  of  medioal 
science  by  judging  of  that  fe^er ;  and  you 
may  perhaps  remember  the  intense  in- 
terest that  was  excited  in  this  city  when 
he  him»elf  fell  a  victim  to  tiie  disease 
which  he  came  to  find  out.  You  may 
remember,  too,  that  one  of  our  most  gift^ 
and  rifing  physicians  attended  on  that 
French  stranger—Doctor  Ownnm:  and 
that  he  got  iVom  him  a  disease  so  detpe« 
rately  conta^ous  in  its  character,  thai 
many  who  bad  known  him  shrank  from 
attending  upon  him ;  and  it  was  then  that 
this  young  man  in  the  dock,  who  is  now 
charged  iMfore  you  with  intending  pillHge, 
and  plunder,  sHad  massacre,  volunteered 
to  attend  upon  that  gentleman ;  despising 
contagion,  and  setting  aside  the  fsar  of 
deatli,  night  and  day  he  watched  beside 
him  till  the  disea^  had  earned  him  away. 
And  that  noble  act  of  heroism  did  win  ^er 
him  friends  in  the  profession  to  which,  if 
your  verdict  acquits  him,  he  may  yet  be 
an  honour;  and  some  of  those  I  n  ay  pu% 
upon  the  table  to-day,  to  tell  you  whether 
he  is  a  man  likely  to  sanction  pillage  or 
plunder  from  his  character ;  if  so,  I  will 
put  tbese  articles  on  which  he  is  indicted 
m  their  hands,  and  if  I  am  suffered  to  do 
so,  I  will  ask  them  tbe  question,  ^'  Is  that 
his  style  or  his  manner  of  writing,  or  do 
you  believe  that  he  was  the  writer  of  that 
article  P  " 

(Gentlemen  of  the  juir,  if  I  were  driven 
— I  really  do  not  feel  that  I  am — into 
weakening  the  <«B6  by  going  ftirther — if 
I  were  driven  to  comment  on  ihe  charac* 
tert^  these  articles — and  supposing  that 
you  couVd  say  safely  to  your  own  con- 
sciences that  you  would  make  my  client 
responsible  on  t%is  indictment  fbr  the 
character  of  these  articles,  merely  upon 
that  proof,  the  question  remains — do  the 
ai-ticies  themselves  bear  out  Um  particular 
charge  in  the  indictment  P  I  repeat,  I 
look  OB  these  articles  as  having  a  mis- 
chievous tendency.  I  believe  them  to  be 
seditions,  and  if  the  writer  of  these  articles 
was  indicted  before  you  for  sedition,  I 
would  not  have  one  word  to  urge  against 
your  finding  a  verdict  of  guilty.  I  will 
not  weary  you  by  going  mrough  all  the 
articles;  you  heard  them  read  by  the 
Aitomey-'Oeneral. 

The  article  **  Our  Harvest  Frospects  * 
is  no  evidence  of  the  intents  in  ^is  indict- 
ment.   It  is  «n  vppeal  to  the  people  by 
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force  and  insurrection,  if  necessary — I 
admit  that  you  must  feel  that  if  you  read 
the  article — to  prevent  the  harvest  being 
exported.  Now,  if  the  fair  construction 
of  this  article  is,  that  the  prisoner  did 
intend  an  armed  insurrection,  to  put  an 
embargo  on  corn,  and  to  prevent  the  har- 
vest going  abroad,  beyond  all  question  he 
has  been  guilty  of  a  high  offence,  but  he 
has  not  been  guilty  of  the  offence  charged 
in  this  indictment. 

This  very  measure  of  prohibiting 
the  exportation  of  grain,  when  famine 
was  threatened,  was  adopted  by  the 
greatest  minister  that  England  ever 
saw,  William  Pitt,  in  1792.  There  is  no- 
thing revolutionary  in  that  measure  itself; 
and  although  it  be  criminal  to  tell  the 
people  to  take  the  law  into  their  own 
nands,  and  by  armed  force  stop  in  the 
ports  the  corn  intended  for  exportation — 
that  is  what  this  article  aims  at — every 
sentence  points  to  this— the  people  of 
Dublin,  Yonghal,  Cork  are  told  to  meet 
and  prevent  the  shipment  of  corn  from 
their  ports — I  admit,  gentlemen  of  the 
jury,  ihat  advice  is  criminal,  seditious — 
but  I  do  in  the  name  of  British  law  deny 
that  it  bears  out  the  charge  in  this  indict- 
ment. 

There  are  others  of  these  articles  which 
the  Attorney -General  admitted — I  took 
down  the  admission  at  the  time — if  they 
stood  by  themselves  were  nothing  more 
than  general  disquisitions  on  warfare. 

\Butt  referred  to  the  articles  headed 
*'  Our  War  Department.'*] 

Gentlemen,  1  thus  dispose  of  the  articles 
of  "Our  War  Department."  The  object 
of  them  was  to  familiarize  the  Irish  mmd 
with  war  and  warlike  implement.^,  and  I 
do  not  think  they  go  beyond  that.  I 
think  the  Attorney- General  put  a  very 
strained  construction  on  them.  The  first 
article  begins  with  an  admiration  of  fire- 
arms, couched  perhaps  in  a  somewhat 
fantastical  style,  and  wilh  the  enthusiasm 
of  a  soldier.  I  venture  to  say  if  we  had 
the  writer  of  this  article  here,  he  would 
be  found  to  be  an  old  soldier.  But,  gentle- 
men, when  he  speaks  of — 

"  The  delightful  thrill  which  pervaded  our 
whole  body,  as  we  shouldered  for  the  first  time 
a  real  rifie,  aud  fancied  for  a  moment  hu  object 
— say,  for  instance,  a  prince  or  a  colonel — 
before  us " 

what  is  the  amount  of  all  that?  The 
Attorney- General  wants  to  make  you  be- 
lieve that  **the  prince*'  was  the  Prince 
George.  It  is  nothing  more  than  a  refer- 
ence of  an  old  man,  an  old  soldier,  to  the 
first  time  he  bore  a  rifle.  Is  there  one 
word,  unless  yon  are  prepared  to  strain 
everything  against  the  prisoner,  and  to 
pervert  the  first  principles  of  law,  instead 


of  intending  everything  in  his  favour— is 
there  one  word  to  make  yon  believe  that 
there  is  anything  more  than  a  general 
disquisition  on  the  art  of  warP — I  admit 
with  the  intention  of  familiarissing  the 
Irish  people  to  the  use  of  arms  and  to 
war.  I  say  boldly  that  in  that  itself 
there  is  nothing  criminal.  Do  you  re- 
member when  an  attempt  was  made  by  a 
former  administration  to  deprive  the  IrLjh 
people,  or  at  least  limit  the  extent,  of  the 
use  of  arms,  what  thunders  of  indignant 
eloquence  rolled  from  the  Whig  benches 
upon  the  iniquity  of  depriving  the  Irish 
people  of  the  right  to  near  armsF  Do 
you  remember  mien,  to  the  peasantry  of 
Tipperary,  one  of  the  Ministry  who  now 
prosecutes  this  article,  proclaimed  that  it 
was  the  sacred  right  of  every  Irishman  to 
bear  arms  P  Men  in  office  and  men  out  of 
office  think  very  differently ;  and  now 
because  a  man  dares  to  familiarize  the 
people  with  the  use  of  arms,  he  is  branded 
as  an  incendiary  and  a  felon,  and  as  in- 
tending general  pillage  and  massacre. 

Gentlemen  of  the  jury,  there  is  nothing 
more  in  this  article,  I  repeat,  than  a  desire 
to  make  the    people    generally  familiar 
with  arms.    That  ma^  be  dangerous  or 
may  not.    It  may  be  m  particular  times 
improper  and    imprudent.      At    another 
time,  if  this  country  were  peaceable,  and 
if  the  divisions  which  now  distract  tlie 
country  were  removed,  I  should  sa^  the 
man  who  taught  the  country  the  digpiicy 
of  an  armed  nation,  was  doing  them  a 
noble  service     In  that  glorious  revolution 
which  established  the  liberties  of  Eng^lish- 
men  in  16^8,  we  find  the  first  assertion  of 
this  right ;  and  the  constant  assertion  of 
it  from  that  hoar  to  this  has  given  dignity 
to  the  English  people  and  in^^cribed  liberty 
in  their  hearts — the  right  of  every  free 
Protestant    Englishman    to    bear     arms. 
Therefore,  if  the  circumstances  of   this 
country  were  different,  and  there    iw^ere 
not  the  causes  of  discontent  there  are, 
I     would   honour  him    who    could    im- 
press on  the   Irish    people   the    di£p:iitj 
which  belongs  to  the  man  who  is  entitlM. 
to  bear  arms.    Tho  tone  of  some  of  tbeee 
articles  excites  horror.    All  war  is  horrid. 
The  victories  of  our  generals— the    T-io* 
tories  which  have  made  the  Duke  of  VFW- 
lington  illnstrions— the  storming  of  to^wna 
— have  had  their  horrors  and  inhuno&m- 
ties.    The  details  of  our  noblest  triumphs 
would  shock  your  feelings.      I     do     ikot 
defend  the  spirit  of  these  essays,  but  J  ask 
you,  is  there  in  even  a  earage  exf^atiAtiozL 
on  the  glories  of  a  rifle,  or  a  diaquisitioii 
on  the  use  of  cannon,  either  an  utterin^^ 
expressing,  and  declaring  an  intention  to 
depose  the  Queen-— or  uttering,  ezpreasiii9» 
and  declaring  an  intention  to  levy    ^war 
against  her,  in  order,  by  force  and    oqib- 
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Btraini,  to  oompel    her    to    change    her 
measures  P 

I  might  go  through  the  other  articles 
in  the  same  way ;  i  might  ask  you,  will 
YOU  say  the  man  who  tells  our  people  to 
hare  coura^,  by  this  expresses  a  treason-  i 
able  intention?  I  will  not  thus  occupy 
your  time ;  I  will  only  ask  you,  as  rational 
men,  if  you  seriously  think  it  neceasary  to 
read  all  these  general  disquisitions  upon 
war,  and  artillery,  and  courage,  and  infer 
fh>m  them,  if  you  can — first,  that  that  in- 
tention existed  in  the  mind  of  this  man ; 
and,  secondly,  that  that  intention  is 
uttered,  expressed,  and  declared  in  these 
articles. 

Bbfly. 

SolioUor-Oenerdl :  The  prisoner  has  not, 
of  course,  called  any  wilaiesses.  I  agree 
with  the  learned  counsel  that  it  is  the 
duty  of  those  concerned  for  the  Crown  to 
make  out  their  case  to  the  satisfaction  of 
a  juiy.  The  prisoner  is  not  to  be  called 
upon  for  his  defence,  unless  the  case  for 
the  prosecution  is  such  as  to  make  a  very 
strong  presumptive  case  of  crime  against 
him.  Then  he  may  turn  upon  his  defence, 
and  say,  "  This  is  all  a  mistake  ;  this  does 
not  show  my  intention.  I  was  but  the 
registered  proprietor  of  the  paper.  I  took 
no  part  in  its  management.  I  never  wrote 
one  of  these  articles.  I  never  read  one  of 
them.  I  am  not  responsible  for  them ;  and 
I  will  prove  it."  fTo  doubt,  it  was  quite 
competent  for  him  to  prove  that,  if  he  could. 
If  the  case  for  the  Crown  was  so  weak,  that 
was  a  reasonable  I  ground  for  saying,  '*  The 
jur^  cannot  convict  me  of  this  crime  with 
which  I  am  charged,  and  therefore  I  am 
not  called  upon  to  go  into  the  case  for  my 
defence."  But  if  there  be  a  powerftil 
and  almost  conclusive  case  against  him, 
we  ought  not  to  have  been  told,  as  you 
were  told  by  the  learned  counsel  for 
the  prisoner — ^who  I  have  no  doubt  acted 
according  to  his  instructions  —  stories 
about  this  and  stories  about  that,  without 
one  particle  of  evidence  being  laid  before 
you ;  and  there  being  no  evidence  of 
them,  you  cannot,  of  course,  deal  with 
them.  You  may,  if  you  can,  con  over 
these  articles,  and  see  whether  the  mis- 
chief and  malignity  of  one  portion  of 
them  —the  disloyalty  and  treasonableness 
of  one  part — is  done  away  with  by  any 
other  portion  or  passage. 

I  do  not  complain  of  the  construction 
of  the  Act  of  Parliament  which  the  learned 
counsel  for  the  prisoner  has  over  and  over 
again  pressed  upon  your  consideration.  I 
do  not  think  he  could  press  it  upon  yon 
too  often.  The  indictment  under  this  Act 
of  Parliament  charges  this  man  with  the 
intent  to  derive  and  depose  the  Queen 
iVom  a  portion   of  her  empire  in   ^is 
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country;  we  charge  that  he  evidenced 
that  intent  by  his  own  aots,  his  own  pub- 
lications :  and  we  also  charge  that  he  in- 
tended, devised,  and  imagined  the  levying 
of  war  within  Ireland,  and  we  say  that 
he  has  manifested  by  these  publications 
both  of  these  intents.  And,  gentlemen, 
you  are  to  say  whether  these  publications 
and  this  evidence  which  has  been  laid 
before  you,  bring  home  the  offences 
charged  against  the  prisoner.  That  is  the 
question  for  you.  I  nave  endeavoured  to 
aischarge  my  duty,  I  hope  I  have  done  it 
fairly,  I  trust  I  have  done  it  calmly. 

The  learned  counsel  for  the  prisoner  has 
addressed  you  upon  the  right  of  the  people 
to  bear  arms.  No  doubt  it  is  the  tm- 
questionable  right  of  every  man,  in  the 
abstract,  and  according  to  the  British 
law,  of  every  subject  of  the  British  em- 
pire to  carry  arms  for  his  defence,  for 
nis  securitv,  for  the  protection  of  his 
**  castle,"  his  house  and  his  person ;  but 
he  has  no  right  to  carry  arms  for  the  pur- 
pose of  offence,— for  the  purpose  of  assail- 
ing his  neighbour,  excitmg  insurrection, 
disturbing  or  overwhelming  the  settled 
Government  of  the  country.  He  has  no 
such  right:  audit  is  the  duty  of  every 
Government  when  danger  arises  to  the 
commonwealth  to  disarm  those  persons 
who  are  meditating  insurrection.  It  is 
perfectly  immaterial  who  are  the  parties 
administering  the  affairs  of  the  country, 
it  is  the  bounden  dutv  of  every  Govern- 
ment to  deprive  such  persons  of  their 
arms.  It  is  the  duty  of  the  Government 
to  give  the  people  arms  if  they  can  hold 
them  with  safety  and  allow  them  to 
possess  them;  but  the  moment  that  a 
state  of  insecurity  arises,  when  rebellion 
and  insurrection  are  meditated,  then  it  is 
die  bounden  duty  of  the  Government  to 
disarm  those  persons  who  are  meditating 
these  movements  against  the  peace  and 
order  of  the  country. 

The  learned  counsel  has  appealed  to  the 
revolution  of  1688.  That  revolution  was 
a  great  settlement — ^restoration  and  reno- 
vation  of  the  liberties  of  England ;  and  he 
has  not  spoken  in  too  great  praise  of  that 
settlement  of  the  rights  of  Englishmen,  in 
which  Irishmen  participated  upon  that 
great  and  elorious  occasion,  by  which  the 
rights  and  freedom  of  the  people  were 
settled  upon  a  sure  foundation,  against  any 
undue  exercise  of  the  prerogatives  of  the 
Crown — the  government  of  the  countrv 
having  been  settled  upon  the  entire  will 
of  the  whole  people,  its  peers,  its  com- 
moners, its  landea  gentry,  and  educated 
classes.  But,  gentlemen,  the  government 
of  the  country  having  been  thus  settled, 
organized,  and  established  by  the  voice  of 
the  entire  people,  a  year  had  not  elapsed 
when  a  treasonable  conspiracy  was  set  on 
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foot  in  London  against  the  new  Govern- 
ment. And  what  was  the  first  act  of  the 
king — the  rery  first  act  of  his  reign  P  It 
was  to  sanction  an  Act  to  suspend  the 
Habeas  (Corpus  Act,  and  three  or  four  of 
the  leading  conspirators  against  the 
Government  were  sent  to  the  Tower. 
Therefore  we  must  view  this  case  according 
to  the  circumstances  of  the  times. 

Summing  up. 
Pennepather,  B.,  in  summing  up  : 
The  first  question  for  your  consiaeration 
is,  did  the  prisoner  express,  utter,  or 
declare,  by  publishing  any  printing  or 
writings,  the  mtentions  attributed  to  him  ? 
It  appears  by  the  evidence  that  he  is  the 
proprietor  of  the  paper  in  question ;  and 
that  he  made  and  signed  a  declaration, 
together  with  a  person  of  the  name  of 
BicJiard  Dalton  WiUiamSf  that  they  were 
the  proprietors  of  this  paper. 

Two  publications  of  the  paper  lodged 
at  the  Stamp  Office,  in  the  usual  man- 
ner, signed  by  the  prisoner,  are  the  next 
evidence.  Upon  the  eighth  of  July, 
the  publication  of  that  date  was  brought 
to  tne  office  with  the  prisoner's  name 
attached  to  it;    but   the   signature  pur- 

g)rting  to  be  his,  not  being  his,  the 
egistrar  sent  it  back,  refusing  to  take  it, 
and  received  it  afterwards  with  the 
prisoner's  signature  attached  to  it ;  and 
he  proves  the  handwriting  of  the  prisoner 
to  both  these  publications. 

Under  these  circumstances  I  am  bound 
to  tell  you,  and  indeed  it  was  so  admitted 
by  the  learned,  and  I  will  say,  very  able 
gentleman  who  addressed  you  on  the  behalf 
of  the  prisoner,  that  this  was  prima  facie 
evidence  to  charge  him  with  the  contents  ; 
but  he  argued  very  strongly  that  it  was 
only  prima  facie  evidence  ;  that  this  was 
not  a  trial  for  sedition,  as  to  which  he  ad- 
mitted this  evidence  would  be  sufficient 
against  the  prisoner ;  but  upon  this  trial 
for  felony,  wnere  we  were  to  examine  the 
mind  and  intention  of  the  prisoner,  it  was 
necessary  for  the  Crown  to  go  further. 
It  was  argued  that  to  fix  him  with  crimi- 
nality might  endanger  the  liberty  of  the 
press — ^might  endanger  the  proprietors  of 
old  and  established  publications ;  and  that 
you  ought,  therefore,  to  require  more,  in 
order  to  be  satisfied  that  the  prisoner, 
being  the  proprietor  of  these  papers,  did 
publish  and  declare  by  them  his  intention. 
Gentlemen,  upon  this  you  will  consider 
the  period  at  which  this  paper  was  pub- 
lished, and  the  length  of  time  which  had 
elapsed  after  the  prisoner  had  declared 
that  he  and  a  person  of  the  name  of 
Williams  were  the  sole  proprietors  of  the 
paper.  That  declaration  was  made  on  the 
i2th  of  June :  and  we  find  that  so  soon 
after  as  the  Ist  of  July,  being,  aa  I  oolleot, 


the  fourth  day  of  the  publication  of  this 
paper,  the  first  series  of  the  articles  com- 
plained of  began.  The  other  article  ap- 
pears in  the  following  paper,  published 
upon  the  8th  of  July.  These  circum- 
stances, and  this  connexion — ^I  mean  close 
connection,  in  point  of  time,  between  the 
original  publication  of  the  paper  and  the 
publication  of  the  articles  in  question — 
may,  perhaps,  be  some  guide  to  yon  in 
the  consideration  of  the  question,  whether 
the  prisoner  was  cognizant  ol  these  publi- 
cations, and  whether  he  did  by  them  utter 
and  declare  his  intentions.  What  those 
intentions  were  is  another  consideration. 
But  the  first  point  on  which  you  are  to  be 
satisfied  is,  did  he  by  those  publicationB 
declare  his  intentions  P 

The  statute — ^which  was  a  statute  of  the 
reign  of  William  IV.,  requiring  the  de- 
posit of  each  publication,  signed  by  the 
proprietor,  witn  the  proper  offioer  of  the 
Stamp  Office — seems  to  have  made  a  pro- 
vision, that  at  least  the  proprietor  should 
be  prima  fa^ie  answerable  for  what  was 
contained  in  his  paper.     It  may  in  many 
cases — ^nay,  in  most  cases,  be  impoeeible 
otherwise  to  reach  the  proprietor  or  pub- 
lisher.   The  manuscripts  are  in  his  pos- 
session ;  he  may  destroy  them  the  instant 
of  the  publication.    It  has  appeared   in 
evidence    that    the  manuscripts    at    the 
office  of  the  Irish  Tribune  were  all  seised 
on  by  the  Government,  and  therefore  it 
was  not  an  easy  matter  for  the  prisoner 
to  make  out  any  case  for  himself   from 
those  manuscripts.     But,  gentlemen,  there 
is  no  evidence  that   those    manuscripts 
were  destroyed.     It  was  stated  by    the 
counsel  for  the  prisoner  that  notice  had 
been  served  upon  the  Government  to  pro- 
duce those  manuscripts.      No  proof  was 
made,   establishing  the  service    of    tliat 
notice,  which  perhaps   did   take    place; 
but  no  call  was  miCde  on  behalf  of  the 
prisoner  to  lay  any  of  those  docixnientB 
before  you,  for  the  purpose  of  showing 
that    he    was    not    the  author,    or    cog- 
nizant, of  those  articles.    It  is  said,  then, 
that  those  papers  seized  ought   to   hmre 
been  produced  by  the  Crown.     You  will 
judge    whether,   under   all   the    ciromn- 
stances  of  the  case,  it  was  incuiabent  on 
those  concerned  for   the   Crown    to    go 
beyond  that  evidence  which  is  admitted 
to  be  at  least  prima  fade,  and  which  the 
statute  law  of  the  country  has  established 
against  proprietors  of  newspapers.    In  the 
case  of  the  proprietors  of  a  widely-extended 
paper,  like  the  Times  which  has  got  into 
the  hands  of  many  proprietors,  many  of 
whom,  it  is  notorious,  do  not  superixitead 
the  paper,  to  fix  them  with  criminal  itj. 
although  the  evidence  might  be  reoeiv»ble 
against  them,  perhaps  it  would  no^  very 
well  satisfy  the  jury  on  the  aubjeot  ;  b«t 
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joa  are  to  consider  the  circnmBtancos  of 
this  paper — the  time  which  elapsed  after 
the  prisoner  declared  himself,  with 
another,  to  be  the  proprietors,  between 
that  period  and  the  time  of  publication — 
the  nature  of  the  articles,  and  Uie  position 
in  which  they  are  placed  in  the  paper. 
And,  therefore,  gentlemen,  upon  this 
point  you  will  satisfy  yonrselyes ;  and  you 
will  not  find  against  the  pri8<mer,  unless 
you  are  satisfied  that  he  did  by  these 
papers  publish  and  declare  his  intention. 
Gentlemen,  did  the  prisoner 

"  compass,  imagine,  invent,  derise,  or  intend '' — 

and  these  words  are  pretty  nearly  sy- 
nonymous— did  he 

"  intend  to  deprive  or  depose  onr  most  gra> 
cious  Lady  the  Qoeen  from  the  style,  honour, 
or  royal  name  of  the  Imperial  Crown  of  the 
United  Kingdom?" 

Gentlemen,  that  "name,  style,  and 
dignity,"  was  conferred  upon  Her  Ma- 
jesty by  the  Act  of  Union;  and  until 
that  Act  be  altered  by  legal  and  consti- 
tutional means,  if  ever  that  eyent  should 
take  Dlace,  nobody  has  a  right,  by  force 
or  Tiolenoe,  to  attempt  or  intend  to  de- 
prive her  of  that  name  or  style.  If  the 
object  were  by  force  and  violence,  by 
levying  war  or  otherwise,  to  separate  this 
country  from  England,  to  erect  it  into  a 
sole  and  independent  kingdom,  or  to  make 
it  a  republic,  in  either  ofthose  cases  it  is 
the  intention  to  deprive  Her  Majesty  of 
that  style,  that  Imperial  Crown  and  dig- 
nity which  she  now  enjoys.  And  it  is  not 
the  less  a  crime  to  do  so,  I  mean  by  force 
and  violence,  to  pray  in  aid  a  *'  Council  of 
Three  Hundred,"  or  any  other  council 
whatsoever,  to  assist  her,  if  that  were  the 
object,  as  Queen  of  Ireland.  Whether 
the  object  were  to  govern  the  oountry  by 
a  "  Council  of  Three  Hundred,"  inde- 
pendently of  a  sovereign ;  or  whether  it 
was  to  make  her  by  force  the  Qaeen  of 
Ireland,  with  or  without  such  a  council 
but  independent  of  Great  Britain,  and 
unconnected  with  it,  it  is  equally  a  viola- 
tion of  this  Act  of  Parliament. 

£The  learned  judge  proceeded  to  com- 
ment on  the  articles.] 

Gentlemen,  I  do  not  wish  to  go  through 
more  of  these  publicalions.  Was  the  object 
of  these  publications  to  create  insurrection  ! 
and  war  against  the  Queen  P  Aj3  I  under- 
stood the  very  able  counsel  for  the  prisoner, 
he  scarcely  diispnted  that  fact.  But  he  said 
that  the  object  of  this  war — the  object  of 
this  rebellion  —  was  not  to  depose  the 
Queen  from  her  crown;  nor  was  it  to 
engage  her,  or  force  her,  to  change  her 
measures.  Gentlemen,  if  you  consider, 
and  it  is  for  you  entirely  to  consider,  that 
the  prisoner  B  object  was  to  excite  rebel- 


lion and  war,  you  will  say,  if  you  can  draw 
from  these  publications,  what  the  object 
or  objects  of  that  war  must  have  been. 
Was  it  by  that  war  to  dissolve  the  Union 
with  Great  Britain  P  Was  it  by  that  war 
to  take  from  the  Queen  her  royal  style  and 
name  as  **  Qaeen  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  P  "  Was  it 
to  erect  Ireland  into  a  separate  and  in- 
dependent state,  unc(Hinected  with  any 
other  country  in  the  world  P  No  matter 
then  what  became  of  the  Queen,  whether 
she  was  to  be  deprived  altogether  of  any 
kingly  authority  in  Ireland,  or  whether 
she  was  to  be  the  Queen  of  Ireland  alone, 
unconnected  with  any  other  country  in  the 
world,  I  am  bound  to  tell  you  that  it  was 
an  intention,  within  the  purviews  of  this 
Act  of  Parliament, 

"  to  deprive  or  depose  our  Lady  the  Qneen  from 
the  style,  honour,  or  royal  name  of  the  Imperial 
Crown  of  the  United  Kingdom." 

And  that,  gentlemen,  is  the  consideration 
that  you  will  have  upon  the  four  first 
counts  and  the  ninth  count  of  the  in- 
dictment. 

Upon  the  other  counts,  the  levying  of 
war,  the  statute  says — 
*^  shall  intend  to  levy  war  a^inst  Her  Majesty, 
in  order  by  force  or  constraint  to  compel  her  to 
change  her  measures." 

If  that  war  was  to  be  levied  for  the  purpose 
of  preventing  the  export  of  provisions  and 
removing  them  from  this  country,  you 
will  consider  whether  that  object  could  be 
attained  without  an  alteration  in  the  mea- 
sures of  the  Sovereign ;  and  if  that  altera- 
tion was  to  be  efiected  by  force  and  by 
war,  it  falls  within  the  intention  of  the 
second  class  of  counts — namely,  the  fifth 
to  the  eighth,  inclusive ;  and  the  tenth, 
of  levying  war  a^inst  the  Queen,  for  the 
purpose  of  forcing  her  to  change  her 
measures. 

Gentlemen,  it  is  utterly  immaterial,  for 
the  consideration  of  this  question,  whether 
war  ensued  or  not.  If  war  had  ensued, 
and  if  the  prisoner  took  a  part  in  that  war, 
his  crime  would  be  high  treason.  That 
has  not  been  mitigated  by  the  present  Act 
of  Parliament.  If  his  intention  was  against 
the  life  of  the  Sovereign,  that  intention, 
manifested  by  overt  acts,  would  be  still 
high  treason ;  and  is  not  reduced  to  felony 
by  this  Act  of  Purliament.  But  if  his  in- 
tention were  to  excite  war  and  insurrection, 
and  by  that  war  and  insurrection  tio  de- 
prive the  Queen  of  the  throne  of  the 
tXnited  Kingdom—  of  the  style  and  crown 
of  the  United  Kingdom ;  or  if  it  was,  by 
the  terror  of  that  war,  to  force  her  to 
change  her  measures  and  counsels,  then, 
gentlemen,  although  no  war  did  take 
place,  although  the  attempt  were  utterly 
abortive,    yet,     if     the    intention     was 
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ooncoived  by  the  prisoner,  and  if  he  mani- 
fested that  intention  h}'  the  pnblioation 
f^iven  in  evidence,  he  falls  within  the 
enactments  of  this  statute. 

CJentlomen,  you  have  heard  of  insurrec- 
tion taking  place  —  you  have  heard  the 
manner  in  which  it  terminated — of  the 
misery  that  might  have  been  occasioned  if 
it  had  proceeded  further — of  the  certain 
portion  of  misery  which  does  exist,  in 
consequence  of  its  having  been  carried  so 
far;  but  all  this,  gentlemen,  is  entirely 
beside  the  Question.  If  our  fields  had 
been  delugea  with  blood;  if  blood  had 
flowed  in  the  most  profuse  manner, 
although  the  prisoner  might  haTe  been 
otherwise  indicted,  yet,  upon  the  present 
trial,  it  ought  not  to  make  any  difference 
with  you;  it  cannot  affect  the  question 
you  have  to  try  ;  you  are  to  try  merely 
what  were  his  intentions.  The  law  makes 
it  felony,  and  punishes  as  a  felon  the  per- 
son who  has  that  guilty  intention,  and 
who  manifei-ts  that  intention  by  written 
or  printed  publications.  It  signifies  nothing 
how  far  that  intention  may  have  been 
successful  or  not.  It  signifies  nothing 
that  he  utterly  failed.  It  signifies  nothing 
that  he  may  have  been  successful  for 
days,  for  weeks,  or  for  months.  It  signi- 
fies nothing  whether  blood  was  spilt  or 
not ;  whether  torrents  deluged  our  fields  ; 
or  whether  our  population — the  unhappy 
persons  instigated,  or  the  loyal  subjects 
who  opposed  this  intended  insurrection — 
had  escaped  or  were  sufferers.  That  has 
nothing  to  do  with  the  present  question. 
The  persons  embracing  those  opinions, 
following  up  those  doctrines,  may  per- 
haps in  their  closets  consider  the  conse- 
quences of  this  enterprise ;  may  perhaps 
lament  the  mischiefs  that  would  have 
taken  place  if  partial  success  had  attended 
their  designs — for  beyond  partial  success 
the  wildest  person  in  the  land  cannot 
form  a  thought  that  success  would  have 
gone ;  may  perhaps  in  their  closets  repent 
of  what  they  have  done,  and  shudder  at 
the  consequences  which  might  have  at- 
tended their  acts — shudder  at  the  thoughts 
that  the  unhappy  victims  of  their  writings 
may  have  been  sacrificed  in  thousands — 
that  their  friends  may  have  been  incarce- 
rated in  prisons  and  brought  to  trial ; 
thev  may  perhaps  reflect  on  these  matters, 
ana  in  their  calmer  moments  repent  that 
they  have  gone  so  far,  and  may,  at  all 
events,  give  up  for  the  future  their  mis- 
chievouB  designs  ;  but  whether  they  do  so 
or  not,  or  whatever  consequences  may  have 
taken  place,  whatever  consequences  prob- 
ably would  have  taken  place,  has  nothing  to 
do  with  the  question  you  have  to  try. 
Yon  are  to  banish  those  considerations 
from  your  minds.  Yon  are  to  consider 
merely,  first,  whether  the  prisoner  had 
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those  intentions;  whether  he  declared 
and  published  them  by  the  papers  in 
question  which  have  been  given  in  evi- 
deuce  to  you. 

You  will  read  those  papers  calmly  and 
dispassionatelv  ;  yon  will  form  your  judg- 
!  ment  from  them  of  what  his  intention 
!  must  have  been— I  say  must  have  been, 
I  because  you  are  not  to  attribute  any  in- 
tention that  you  are  not  satisfied  the  fair 
and  manifest  import  of  the  document  dis- 
closes.    If,   gentlemen,  upon   the  whole 
von  shall  be   satisfied  that  the  prisoner 
had  the  guilty  intention  of 

"  depriving  or  deposing  Her  Majesty  of  the 
style,  name,  and  dignity  of  the  Imperial  Crown 
of  the  United  Kingdom," 

and  manifested  that  intention  by  those 
publications,     intending    to    eflfect    that 
purpose    by  war  and  insurrection,   gen- 
tlemen,   it    will    be    ^onr     duty,    how- 
ever   painful    the     discharge     of     that 
duty  may  be,   to  pronounce  an  honest, 
firm,  and  conscientious   verdict.    If  you 
are  not  satisfied  that  those  were  bis  in- 
tentions, and  that  he  declared  those  in- 
tentions by  the  publications  in  question — 
and  the  construction  of  those  pnblicatioBn, 
which  are  the  sole  guide  to  us  to-day  of 
the  intentions  of  the  prisoner,  is  entirely 
for  you  as  men  of  sense,  as  men  of  con- 
science, and  as  men   of  tmderstanding — 
give  to  them  the  mildest  interpretation 
which  you  conscientiously  can ;  turn  them 
over  and  over  again  in  your  minds,  and 
if  you  find  any  innocent  intention  in  them, 
and  that  they  are  only  innocent,  of  ooarse 
you  will  find  it.     If  yon  find  that  the  in- 
tention clearly  was  to  levy  war  and  make 
insurrection,  you  will  consider  what  the 
obieot  of  that  was  tis  declared^  by  those 
publications.  Was  it  to  erect  this  coantrf 
mto  a  separate  and  independent  nation, 
whether  kingdom  or  republic  P     And  if 
so,   it  was  to  deprive  the  Qneen   of  her 
title  of  her  Imperial  Grown  of  the  United 
Kingdom.    If  the  intention  w»8  to  levy 
war  on  those  counts  of  the  indictment, 
you  will  consider   with  what    intentkm 
that  war  could  have  been  levied.     If  to 
depose  the  Qneen,  it  answers   the    finst 
counte  of  the  indictment ;  if  to  make  her 
change  her  measures  by  that  war  and  dis- 
play of  force,  then  it  maintains  the  other 
conn  to  of  the  indictment,  and  the  prisoner 
falls  within  both  provisions  of  the    Act. 
GU^ntlemen,  if  vou  have  donbto  npmi  read- 
inff  those  publications,  and  carefaUy  con- 
sidering the  intention  of  the  prisoner — if 
yon  are  not  satisfied  that  he  made  those  pub- 
lications, vou  will  give  him  the  benefit  of 
those  doubts  by  a  verdict  of  acquittal  ;  but 
if  you  have  no  such  doubts — ^if  yoar  ct^it*^ 
are  satisfied  on  this  subject,  withoixt  any 
regard  to  any  other  consideration « 
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will  retnm  the  verdict  you  ought  to  give 
— regardless  of  the  consequenoes  of  that 
verdict,  whether  it  may  affect  the  prisoner, 
or  whether  it  may  prove  an  advantage  to 
the  country.  These  are  considerations  en- 
tirely beside  the  question.  Fiat  jusHtia 
rucU  coBhim. 

Buti:  Your  lordship  will  pardon  me. 
Your  lordship  stated  that  I  admitted  that 
the  prisoner  had  the  intention,  or  con- 
templated an  insurroction.  What  I  meant 
was,  that  the  articles  might  bear  that  con- 
struction. 

Pbmnspathvb,  B.  :  Yes ;  you  are  quite 
right,  Mr.  B%iM.  Gentlemen,  the  learned 
counsel  never  admitted  that  his  client 
contemplated  an  armed  insurrection,  but 
that  the  articles  might  bear  that  meaning. 

Forema/n :  Will  your  lordship  allow  us 
to  look  at  the  Act  of  Parliament  P 

Pennefathsb,  B.  :  Why,  gentlemen, 
with  respect  to  the  Act  of  Parliament,  I 
do  not  know  that  there  is  any  objection 
to  sending  it  up,  but  it  has  not  been  the 
course  usually  pui'sued.  I  perceive  that 
on  a  trial  before  Lord  Tenterden,  the  jury 
made  to  him  the  same  request,  and  he  re- 
stated the  Act  of  Parliament  to  them. 

Sir  0.  O'Loghlen :  The  presumption  of 
law  is,  that  all  jurors  know  Acts  of 
Parliament  by  heart.  I  see  no  objection 
to  it. 

Penmepatheb,  6. :  It  is  the  law,  gentle- 
men, that  jurors  do  take  the  construction 
of  the  Act  of  Parliament  from  the  judges. 
If  you  please,  I  will  read  it  a^in 

ForenuM:  1  don't  think  it  n 
my  lord. 

The  jury  retired,  and  after  some  time 
returned  into  court. 

Forema/n :  The  jury  are  anxious  to  in- 
quire whether  the  mere  publishing  of 
articles  in  the  paper,  of  which  he  is  the 
registered  proprietor,  would  render  the 
prisoner  as  guilty,  under  the  Felony  Act, 
as  if  he  had  written  the  articles  himself  P 

Pennbpatheb,  B.:  That  is  a  matter, 
gentlemen,  for  your  consideration.  The 
publishing  them  is  certainly  prima  facie 
evidence  against  him,  as  being  the  regis- 
tered proprietor. 

A  Juror :  We  recollect  your  lordship  to 
have  stated  that  before. 

Pbknepathbe,  B.  :  The  meaning  of  prima 
faoie  evidence  is,  that  it  is  evidence  that 
may  be  rebutted.  In  tiie  first  place,  it  is 
to  be  considered  whether  it  satisfies  you 
that  he  knew  of  the  articles.  You  ought 
to  be  satisfied  of  that,  in  order  to  know 
'his  intention — that  he  knew  what  he  was 
publishing.  If  vou  are  to  judge  of  that 
^  intention  from  the  publications,  the  ques- 
tion is,  whether  this  prima  fcuyie  evidence, 
not  rebutted,  under  the  circumstances  of 
this  case,  satisfies  you  of  that  fact.  That 
IB  what  I  said  before. 


necessary, 


The  jury  then  retired. 

Attomey-Qeneral :  Lodging  a  copy  of 
the  newspaper  is  conclusive  evidence  of 
publication  by  the  Newspaper  Registra- 
tion Act,  6  &  7  WUl  4.  c.  76. 

Penkefatheh,  B.  :  That  Act  makes  it 
conclusive  evidence  of  publication  (aftei' 
reading  the  Act  of  Parliament),  Mr.  At* 
tomey' General;  still,  when  we  use  it  as 
evidence  of  his  intention,  and  what  was 
passing  in  his  mind,  I  do  not  know  that 
you  can  go  farther  than  to  say  it  is  prima 
facie  evidence  that  he  knew  it.  He  is  the 
legal  publisher.  This  is  a  very  peculiar 
Act,  which  says  that  the  intention  must 
exist  in  his  mind,  and  then  it  is  to  be  evi- 
denced by  publishing. 

Solicitor- OenercU :  Is  he  not  fully  re- 
sponsible, my  lord,  tmder  the  provisions 
of  the  statute  P 

Pbnnefathbs,  B.  :  I  think  he  is  legally 
responsible  for  that  publication,  and  you 
could  indict  him  on  that  publication  per 
8B.  But  he  is  not  indicted  on  t^at  publica- 
tion fer  ee.  He  is  indicted  for  having  a 
particular  intention  ;  and  that  the  publica- 
tion is  evidence  of  it. 

At  half-past  five  the  Sheriff  was  directed 
by  the  Court  to  inquire  of  the  jury  whether 
they  had  agreed  upon  their  verdict. 

The  jury  having  come  into  court,  their 
names  were  called  over,  and  the  whole  of 
the  jurors  answered. 

Clerk  of  the  Grown:  Gentlemen,  have 
you  agreed  upon  your  verdict  P 

Foremcm :  We  have  not,  my  lords.  There 
is  no  chance  of  our  agreeing — not  the 
slightest  chance.  Some  of  the  jurors,  my 
lord,  appear  to  feel  some  difficulty  as  to 
some  portion  of  your  lordship's  statement. 
They  do  not  seem  to  have  entirely  under- 
stood what  your  lordship  meant  with  re- 
spect to  prima  facie  evidence. 

Pennbpatbeb,  B.  :  [After  referring  again 
to  the  terms  of  the  Treason  Felony  Act, 
and  the  Newspaper  Begistration  Act  6  and 
7  Will.  4  c.  76,  and  the  declaration  of 
proprietorship  made  by  the  prisoner  pur- 
suant to  that  statute,  continued :]  There- 
fore if  the  indictment  was  for  a  libel,  that 
he  published  in  a  certain  newspaper  a 
certain  matter  or  thin^,  this  declaration 
would  be  conclusive  evidence  that  he  was 
the  publisher  of  that  paper,  so  as  to  subject 
him  to  all  the  penalties  attaching  upon  a 
publisher  of  such  paper.  And  I  think  so  far 
as  this  case  goes,  independently  of  the  Act 
of  Parliament,  that  the  papers  of  the  Ist 
and  8th  of  July,  being  signed  by  him,  are 
evidence  that  he  was  the  proprietor  and 
publisher  of  them.  This  indictment  is 
not  merely  for  the  publication  of  rhis 
paper,  but  it  charges  nim  with  the  inten- 
tion formed  for  the  purpose  "  of  deposing 
our  lady  the  Queen  from  the  royal  style 
and  title  of  Qoeon  of  the  United  Kingdom 
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of  Great  Britain  and  Ireland  ;  "  and  then 
**  that  he  did  express,  utter,  and  declare 
such  his  imagination  and  intention  "  "  by 
publishing  the  printing."  So  that,  to  find 
out  his  intention,  whether  he  formed  that 
intent,  you  must  be  of  opinion  that  he 
knew  the  contents  of  these  papers  which 
he   published,   because  it   is   from   those 

Eublications  alone  that  his  intention  is  to 
e  collected.  The  Act  (6  &  7  Will.  4  c. 
76)  makes  it  conclusive  against  him  that 
he  did  publish,  being  the  publisher.  That 
is  evidence  to  go  to  you  that  he  knew 
every  thing  that  was  in  the  paper,  espe- 
cially under  the  circumstanrcs  which  1 
have  detailed  to  you  of  the  nature  of  the 
publication,  the  time  that  it  was  set  up, 
and  the  following  of  these  publications. 
It  is  not  conclusive  evidence  of  that  fact. 
It  is  not  conclusive  that  he  knew  it.  He 
might  show  that  he  was  ignorant  of  it ; 
or  you  may  perhaps  not  Ije  satisfied  upon 
the  evidence  given  by  the  Crown  that  he 
did  know  of  it.  He  is  conclusively  shown 
to  be  the  proprietor  and  publisher.  Then 
the  question  is,  whether,  being  the  pro- 
prietor and  publisher  under  the  circum- 
stances which  have  appeared  before  yon, 
he  knew  the  contents  of  what  was  pub- 
lished, in  order  to  enable  you  to  fasten 
upon  him  the  intention  to  depose  the 
Queen,  or  to  dopiive  her  of  her  royal  style 
or  name. 

A  Juror :  Your  lordship  said  before  that 
if  the  publishing  was  proved,  it  was  prima 
facie  evidence  with  respect  to  the  guilt  of 
the  party. 

PENNEfATHER,  B. :  As  to  his  knowing 
what  he  published. 

A  Jurw :  And  therefore  of  his  guilt. 

Foreman :  Some  of  the  jurors,  my  lord, 
not  knowing  the  meaning  of  primfa  facie 
evidei^ce,  wish  to  know  whether  your 
lordship  meant  to  convey  ihv^i  prima  facie 
evidence  was  sufficient  to  warrant  the  jury 
in  convicting  a  party  under  the  Felony 
Act.  There  is  a  dillerence  of  opinion 
among  the  jurors :  some  hold,  that  from 
your  lordship  stating  there  being  prima 
facie  evidence  of  the  prisoner's  guilt,  we 
should  at  once  go  to  find  him  guilty; 
others  receiving  the  phrase  thus—that 
your  lordship  did  not  mean  to  convey  that 
it  was  sufficient ;  and  they  wish  to  have 
your  lordship's  opinion  upon  that  point. 

PSNNEFATHBB,  B. :  I  did  not  mean, 
gentlemen,  to  direct  you,  or  to  tell  you, 
that,  in  point  of  law,  because  he  was  the 
pnbliHher  and  proprietor  of  the  paper,  he 
therefore  necessaiily  knew  the  contents. 
1  did  not  mean  to  convey  that.  Bat  I  told 
you  that  it  was  evidence  that  he  did  know 
the  contents ;  and  that  you  were  to  form 
your  judgment  upon  the  whole  of  the  case, 
reading  the  documents  and  the  evidence, 
vi«.,  Iu8  signing  the^e  docomentB,  and  his 


declaration,  and  say,  whether  yon  were 
satisfied  that  he  was  not  only  the  pub- 
lisher, but  that  he  knew  the  contents. 
The  knowledge  of  the  contents  is  neces- 
sary, as  it  would  appear  to  me,  in  order 
to  enable  you  to  form  the  opinion  whether 
he  did  intend,  and  whether  he  formed 
that  intention,  to  deprive  onr  Sovereign 
of  her  style  and  dignity,  and  whether  he 
has  expressed  it  by  these  publications. 
I  believe  I  stated  pretty  much  the  sub- 
stance of  this  before.  I  have  gone  more 
at  length  into  it  now,  for  fear  of  any  mis- 
understanding of  what  I  stated.  I  before 
said  I  would  not  offer  one  word  of  com- 
ment upon  the  weight  of  that  evidence, 
nor  will  I  do  bo  now. 

Foreman:  There  does  not  appear,  my 
lord,  any  chance  of  our  agreeing. 

Pennefather,  B.  :  You  had  better  retire. 
It  is  not  in  the  power  of  the  Court  to  dis- 
charge you  at  present.  I  am  very  sorry 
the  result  will  be,  if  you  do  not  agree 
upon  your  verdict,  that  we  shall  be 
obliged  to  let  yon  remain  in  your  room 
all  night. 

The  jury  then  retired. 

At  ton  o'clock  Pigot,  C.B.,  took  his  seat 
on  the  bench,  and  the  jury  were  sent  for. 

Foreman:  My  lord,  there  is  not  the 
slightest  chance  of  our  agreeing. 

Pigot,  C.B.  :  It  will  be  necessary  for 
you,  gentlemen,  again  to  retire. 

A  Juror:  My  lord,  there  is  not  the 
slightest  chance  of  our  agreeing ;  and  I 
trust  that  your  lordship  wiD  not  consider 
it  necessary  to  order  us  again  to  retire. 

Pigot,  O.B.  :  I  have  no  option,  gentle- 
men.   You  must  retire, 

A  Juror :  Are  we  not  to  have  any  re- 
freshment P 

Pigot,  O.B. :  No;  the  usual  coarse  mnat 
be  adopted. 

The  Sheriff  was  directed  to  keep  tlie 
jury  during  the  night. 

The  Court  then  adjourned  until  ten 
o'clock  on  the  following  day. 

Saturday,  August  12,  1848. 

The  prisoner  being  placed  at  the  bar, 
the  names  of  the  jury  were  called  over, 
and  they  all  answered. 

Cleric  of  the  Crown:  Have  von  tkgreed 
upon  your  verdict,  gentlemen  r 

Forema/n  :  No,  we  have  not ;  and  I  fesr« 
my  lord,  there  is  not  the  slightest  chaxice 
of  our  agreeing. 

Pennsfatheb,  B.  :  Under  all  the  ciremn- 
stances,  it  does  not  appear  to  the  Oonrt 
that  they  ought  to  endanger  the  lives  of 
the  jury  by  keeping  them  confined  any 
longer. 

Attorney- Oeneral:  There  is  no  poBsibk 
desire  on  my  part  to  keep  them  longer 
than  is  necessary.  Yonr  lordship  vrill 
recollect,  by  a  decision  of  the-  Court  of 
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Queen's  Bench, (a)  there  is  no  power  in  the 
Coart  to  discharge  the  jory,  unless  it  ap- 
pears some  of  the  jury  are  suffering  from 
illness ;  aud  then  a  medical  man  must  be 
examined,  to  satisfy  the  Court  that  longer 
confinement  would  be  dangerous  to  their 
lives;  and  then  a  memorandum  is  made 
to  that  effect  and  entered  on  the  record. 

Penkefatueb,  B.  :  I  do  not  think  what 
I  have  done  at  all  contradicts  the  judg- 
ment of  the  Court  of  Queen's  Bench  and 
the  other  judges.  I  have  just  been  com- 
municating with  the  Lord  Uhief  Baron  on 
the  subject,  and  we  both  concur  in  the 
opinion  that  human  life  must  be  con- 
sidered. It  cannot  endure  this  kind  of 
trial  beyond  a  certain  extent;  and  we 
cannot  subject  gentlemen,  who  come  here 
to  discharge  an  onerous  public  duty,  which 
is  at  best  a  painful  one,  to  endanger  their 
lives  or  their  health;  and  the  entry  we 
are  disposed  to  make  is,  that  the  jury, 
upon  the  second  day  of  the  trial,  having 
retired  at  the  hour  of  four  o'clock  in  the 
afternoon,  and  having,  in  a  subsequent 
part  of  the  day  declared  that  they  could 
not  agree  on  their  verdict,  were  shut  up 
for  the  night,  and  remained  in  their  room 
until  the  following  day  at  a  quarter  to 
eleven  without  food  or  easement ;  and  it 
appearing  to  the  Court,  upon  view  of  the 
jurors,  that  they  are  exhausted  by  fatigue 
and  labour,  and  that  it  would  be  dangerous 
to  their  health,  if  not  to  their  lives,  to 
keep  them  longer  confined,  the  Court  does 
discharge  them. 

PiGOT,  C.B. :  Gentlemen,  we  are  sorry 
you  have  had  so  much  labour  and  irksome 
duty  to  perform  without  any  result.  It  is 
a  painful  state  of  things.  We  must  now 
discharge  you  from  further  attendance. 

SECOND  TRIAL. 

Bepore  Pigot,  C.B.,  akd  Pennefatheb,  6. 

Thursday,  August  17,  1848.(6) 

Challenge  to  the  Array. 

The  prisoner  having  being  placed  at  the 

bar,  his  counsel  handed  in  tne  following 

challenge  to  the  array : — 

?:5"And  the  said  Kevin  Izod  O'Doherty  chal- 
lenges the  arra^  of  the  said  panel,  because  he 
says  that  the  said  panel  \ra6  made  and  arrayed 
by  Henry  Sneyd  French,  High  Sheriff  of  the 
city  of  Dublin,  and  that  in  arraying  the  said 
panel  the  said  Henry  Sneyd  French  excluded 
therefrom  persons  professing  the  Roman  Ca- 
tholic religion  in  an  improper  and  unconstitu- 
tional manner.  And  the  said  Kevin  Izod 
O'Doherty  says  that  the  panel  aforesaid  pur- 
ports to  be  taken  fairly  and  impartially  from 

(a)  Conway  and  Lynch  v.  Reg.  7  Ir.  L.R. 
149,  1  Cox,  C.C.  210;  but  see  Winsor  v.  Reg. 
JL.R.  1  Q.B.  289,  390,  d5  L.J.,  M.C.  121,  161. 

(6)  On  Monday  August  14,  John  Martin 
was  tried ;  see  below,  p.  995. 


the  jurors'  hook  of  the  city  of  Dublin  ;  and  that 
of  the  persons  named  in  the  said  jurors*  book, 
and  qualified  by  law  to  act  as  jurors  on  the  trial 
of  the  issues  above  joined  between  our  Sovereign 
Lady  the  Queen  and  the  said  Kevin  Izod 
O'Doherty,  two-thirds  thereof  are  persons  pro- 
fessing the  Roman  Catholic  religion,  and  one- 
third  thereof  are  persons  professing  the 
Protestant  reli^'on;  and  the  said  Kevin  Izod 
O'Doherty  further  says  that  the  panel  returned 
to  try  the  issues  above  joined  as  aforesaid,  and 
profesmng  as  aforesaid  to  be  fairly  and  im* 
partially  taken  from  the  jurors*  book  of  the  city 
of  Dublin,  consists  of  a  large  number,  to  wit, 
181  names;  and  that  out  of  the  persons  named 
therein  two-thirds  are  persons  professing  the 
Protestant  religion,  and  one-third  are  persons 
professing  the  Roman  Cathoh'c  religion;  and 
that  the  said  panel  was  so  made  and  arrayed  by 
the  said  Henry  Sne^d  French  wilfully  and 
designedly  to  prejudice  him,  the  said  Kevin 
Izod  O'Doherty,  on  the  trial  of  the  issues  above 
joined  as  aforesaid  in  this  case;  wherefore  he 
the  said  Kevin  Izod  O'Doherty  prays  judgment, 
and  that  the  said  challenge  may  be  allow^,  and 
so  forth." 

After  some  discussion,  two  of  the  grand 
jurors  for  the  county  of  the  city  of  Dublin 
were  appointed  triers. 

Butt:  I  believe,  my  lords,  I  am  entitled 
to  state  the  case  to  the  triers.  It  was  so 
decided  in  Sheridan's  case. 
Pbnnefather,  B.  :  Yes. 
Butt  stated  that  the  challenge  was  made 
without  imputing  to  the  Sheriff,  either  a 
desire  to  snow  favour  to  the  Crown,  or 
prejudice  to  the  prisoner,  from  any  malice 
against  him. 

Pennbfatheb,  B.  !  Then  I  do  not  see 
what  ground  of  challenge  yon  have. 

Butt:  We  impute  that  the  Sheriff  has 
been  influenced.     The  question  we  wish 
to    raise    is    this,    whether    the    Sheriff 
was  influenced  by  a  motive  which  ought 
not    to   have   influenced    him    in  array- 
ing that  panel;    and,  although  he  may 
have    come    to    the    conclusion    that    a 
panel,  which  should  be  exclusively  Pro- 
testant, or  which  should   have  a  large 
preponderance  of  Protestants,  was  the  one 
ne  ought  to  have  returned;  yet,  if  he 
selected  that  panel  with  reference  to  the 
religious  opinions  of  the  men  upon  the 
!  jurors*    book,   in    the    present    state    of 
I  the  laws,  admitting  our  Roman  Catholic 
;  fellow-subjects  to  a  full  participation  in 
every  civil  right  and  privilege — if  ho  was 
influenced  in  the  selection  of  this  panel 
by  the  wish  to  give  a  preference  to  Pro- 
testants on  the    panel,   no    matter  how 
honest  may  have 'been  the  prejudice  that 
led  him  to  take  that  view,  you  cannot  be 
I  of  opinion  in  the  present  state  of  the  law 
!  that  the  panel  was  "well,  equally,  and 
I  impartially  arrayed."   You  will  not  under- 
stand me,  to  insinuate  or  insist  in  the 
I  most  remote  degree,  that   a  Protestant 
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jury  would  not  do  full  justice  to  the 
prisoner.  That  is  not  the  question  you 
will  have  to  try.  It  is  the  Sheriff's  duty 
indifferently  to  select  from  the  jurors* 
book,  influenced  by  no  motive  that  the 
law  does  not  recognise.  Now,  the  law 
does  not  recognise  the  exclusion  of  any 
Eoman  Catholic  fellow-subject  because  he 
is  a  Roman  Catholic.  Dublin  is  in  a  great 
degree  a  Roman  Catholic  city.  There  are 
on  the  jurors'  book  four  thousand  names, 
and  out  of  these  four  thousand  names  it 
was  the  duty  of  the  person  arraying  the 
panel  indifferently  to  select.  Three  thou- 
sand of  this  number  are  Roman  Catholics. 
But  into  this  court  tliere  is  a  panel  re- 
turned of  one  hundred  and  fifty,  of  which 
only  thirty  are  Roman  Catholics  and  one 
hundred  and  twenty  are  Protestants.  It 
is  for  you  to  say  whether,  if  we  establish 
that  fact,  you  will  beliere  that  that  was 
perfectly  accidental.  We  yet  say  that  it 
is  the  right  of  every  man  to  be  tried  by  a 
jury  selected  from  a  panel  arrayed  only 
by  motives  which  the  law  recognises. 
We  saj  there  is  a  public  principle  in- 
volved in  this  with  respect  to  our  Roman 
Catholic  fellow-subjects,  that  they  should 
enjoy  the  privileges  which  the  law  has 
conferred  upon  them.  We  do  allege  that 
this  panel  has  not  been  well,  equally,  and 
impartially  arrayed,  because  an  ingredient 
has  entered  into  its  composition  which 
the  law  does  not  authorize.  If  we  prove 
the  facts  which  I  have  mentioned  to  you, 
it  will  be  for  you  to  draw  that  inference. 
It  is  impossible  to  enter  into  the  mind  of 
the  Sheriff  or  those  who  advised  him  in 
the  selection  of  this  panel.  If  we  prove 
to  you  the  fact,  that  from  a  panel  on 
which  the  greater  portion  of  names  were 
Roman  Catholic,  a  panel  has  been  returned 
almost  exclusively  rrotestant,  I  ask  you  as 
reasonable  men,  can  you  believe  that  the 
Sheriff  had  not  a  preference  for  Protest- 
ants P  And  if  he  had,  then  this  panel  was 
not  well,  equally,  and  impartially  chosen. 

Sir  C.  O^Loghhn:  We  wish  to  have  the 
witneeses  out  of  court,  my  lord. 

Pennepather,  B.  :  I  do  not  see  any  ob- 
jection to  that. 

Edward  O'Borke,  sworn  on  the  voir  dire — 
Examined  by  Sir  Golman  O'Loghlen. 

Spoke  to  applying  twice  to  the  Sheriff  for 
a  copy  of  the  panel  which  was  refused, 
and  to  making  out  a  list  (produced)  of  the 
names  on  the  panel  as  they  were  called 
over  in  court ;  also  to  applying  subse- 
quently to  the  Clerk  of  the  Crown  for  a 
copy  of  the  panel  which  was  also  refused. 
Witness  stated  his  belief  that  he  had  seen 
a  copy  of  the  panel  in  the  hands  of 
counsel  for  the  Crown  in  court. 

Pennefatder,  B.  :  I  want  to  know  from 
Mr.  O'Morke  whether  he  attended  to  the 


calling  of  the  panel  on  the  first  day?— 
Yes;  so  far  as  I  took  down,  my  lori  I 
am  speaking  of  the  city  panel.  I  think  it 
was  only  called  over  as  far  as  ''  Thomoi 
A.  Poison,"  or  ''John  Jones;"  I  am  not 
certain  which ;  that  would  be  somewhere 
down  to  53  or  54.  It  certainly  was  not 
more  than  half  called. 

Joseph  WiUiam  FoUy,  sworn  on  the  t7oir 
dire — Examined  by  O^Hagan. 

Spoke  to  applying  to  the  Clerk  of  the 
Peace  for  a  copy  of  tlie  jurors'  book,  which 
was  refused.  Was  allowed  to  compare  the 
general  with  the  corrected  list  preserved 
in  the  office,  but  not  with  a  list  brought 
by  himself. 

Butt:  There  is  no  imputation  on  the 
jurors'  book,  but  it  is  merely  to  lay  ground 
tor  admitting  secondary  evidence  of  that 
list. 

Charles  Barler,  sworn  on  the  voir  dire — 
Examined  by  BuU, 

Spoke  to  applying  for  a  copy  of  the 
jurors'  book,  which  was  refused,  and  for 
inspection  of  the  jurors*  book,  which  was 
granted;  and  to  be  allowed  to  compare 
the  jurors'  book  with  a  list  brought  with 
him,  which  was  refused. 

Butt:  You  have  been  engaged  in  at- 
tending at  several  of  the  registrations 
in  the  city  of  Dublin  P — All  the  registra- 
tions —  registrations  of  parliamentary 
voters. 

Are  you  acquainted  generally  with  the 
citizens  of  Dublin  P — I  am. 

Did  you  attend  at  the  reyision  of  the 

I'urors'  book  before  the  Recorder? — Yes, 
did. 

Now,  are  you  able  to  form  an  opinion  of 
the  proportion  of  Roman  Catholics  and 
Protestants  in  that  jurors'  book  F — 

Attorney-Getwral :  1  do  not  know 
whether  wo  ought  to  go  into  the  ques- 
tion of  what  is  the  religion  of  the  dififerent 
persons  on  the  jurors'  book,  and  what  their 
proportions  are  from  a  guess  of  this  des- 
cription. 

Penmefatheb,  B.  :  I  do  not  think  that 
that  is  a  connect  way  of  giving  evidence ; 
but  I  cannot  say  that  the  eyidence  is  uot 
properly  receivable.  K  they  came  pre- 
pared with  proper  evidence,  I  do  not  know 
that  the  question  of  the  jurors'  religion  is 
to  be  excluded. 

Whiteside  :  My  lords,  how  could  the 
religion  of  anybody  on  that  jurors'  book  be 
entered  into  P  How  could  it  be  entered 
into  before  the  Recorder  P  Is  he  not 
bound  by  the  law  of  the  land  to  put  every 
person  on  the  panel  who  has  a  given 
qualification  of  property,  without  regsund 
to  his  religion  P 

Pbnnetathbb,  B.  :  I  will  not  say  now 
whether  it  is  relevant  or  not.     It  ia  done 
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for  the  purpoBe  of  showing  that  the  Sheriff 
made  his  selection  of  the  present  jnry  panel 
on  acconnt  of  their  religion ;  and  if  the 
triers  come  to  that  conolnsion,  I  shonld  be 
of  opinion  that  the  panel  was  not  properly 
made;  and  if  he  arrayed  that  panel  merely 
on  account  of  the  religion  of  the  parties, 
that  wonld  be  a  bad  panel. 

Whiteside:  The  persons  are  to  be  se- 
lected ftrom  that  book  by  the  Sheriff.  No 
mortal  man  can  tell,  by  looking  at  that 
book,  any  man*B  religions  persuasion — and 
rightly  and  properly — whether  a  man  is 
Protestant,  Jew,  or  Quaker,  matters  not 
one  jot.  He  has  an  actual  right  to  be 
UDon  the  jurors*  book,  and  the  inquiry  into 
wnat  his  religion  is,  is  perfectly  irrelerant. 

Sir  C,  0*Loghlen :  That  is  m^  case. 

P£NNEfATHBB,  6.:  An  inquiry  of  this 
kind  may  lead  to  very  injurious  conse- 
quences  to  the  administration  of  justice, 
but  it  is  quite  a  different  question  whether 
it  be  legal  or  not.  I  repeat  that,  if  the 
jury  were  selected  on  account  of  their 
religion,  and  persons  of  a  different  religion 
set  by  on  account  of  their  religion,  it  would 
be  an  improper  way  of  makmg  the  paneL 
The  panel  ou^ht  to  be  arrayed  by  the 
Sheriff  according  to  his  judgment,  in 
choosing  proper  and  qualified  men,  with- 
out reffara  to  religion. 

High  Sheriff:  That  is  what  I  did,  my 
lord. 

Buii  {to  the  antneee) :  Did  you  take  the 
pains  to  ascertain  the  relatiye  number  of 
Koman  Catholics  and  Protestants  on  the 
jurors*  book  P 

Whiteside :  There  is  no  jurOrs*  book  in 
eyidence  yet.  This  was  attempted  in 
MiteJiers  case. 

Pennefathbb,  B.  :  Until  the  jurors'  book 
is  in  oTidence  no  question  as  to  its  con- 
tents can  be  asked. 

Butt  {to  the  witness) :  Supposing  an 
alteration  was  made  by  the  Recorder  from 
what  was  going  on  in  his  own  book,  do 
you  mean  to  say  that  nothing  could  haye 
occurred  in  discharge  of  his  duty,  in  re- 
spect to  settling  that  book  without  yon 
haying  entered  it  in  yours  P — I  do  not 
mean  to  swear  any  such  thing.  The 
Becorder  might  make  what  alterations  he 
wished. 

The  witness  stated  that  he  attended  the 
Beyision  Oourt  with  a  copy  of  the  printed 
lists  returned  by  the  collectors  of  the 
different  parishes,  and  that  he  entered  on 
his  copy  the  corrections  made  by  the 
Recorder. 

Pewsfathbr,  B.  :  He  is  endeayouring 
now  to  giye  secondary  eyidence  of  those 
lists  of  the  jurors*  names.  Those  lists 
were  made  out,  at  least  one  of  them  was 
made  out,  by  the  Becorder  reyising  the 
lists  furnished  by  the  collectors,  that  re- 
Tision  taking  place  in  open  court ;  and  the 


witness  says  that  he  had  that  book  in  his 
hand,  which  purports  to  be  a  duplicate,  or 
a  copy  of  the  list  which  the  Becorder  was 
reyising ;  and  he  says  he  put  upon  it  the 
adjudications  of  the  Becorder,  to  the  best 
of  his  skill  and  ability.  The  question  is, 
whether  that  is  sufficient  secondary  eyi- 
dence of  the  jurors'  book,  or  of  the  list  in 
possession  of  the  Clerk  of  the  Peace.  Now 
it  appears  to  me  that  it  is,  for  we  must 
take  in  eyery  case  the  best  secondary  eyi- 
dence which  the  party  can  produce,  the 
more  especially  if  the  origmal  may  be 
producea  for  the  purpose  of  contradicting 
or  disproying  the  book. 

SoUcitor-Qeneral :  They  ought  to  haye 
seryed  a  subp<Ena  duces  tecum  in  court. 

Mr.  O'Borhe .-  We  did  serve  a  subpoena. 

Solicitor' Oeneral :  You  should  call  the 
officer. 

Pbmitefathsr,  B.:  Then,  that  is  ftn 
answer  that  they  cannot  offer  this  list, 
which  at  best  is  but  a  copy.  I  cannot 
suffer  this  list  to  be  usea  in  eyidence 
unless  you  show  that  you  cannot  get  the 
original. 

Sutt  {to  the  witness) :  Did  you  examine 
the  panel  that  Mr.  O^Borhe  gaye  you  P 
Look  at  that  copy  of  the  panel  P — To  the 
best  of  my  belief  it  is  the  same. 

Are  you  able  to  say  how  many  Pro- 
testants and  Boman  Catholics  are  there 
on  that  panel  P — There  are  thirty  Boman 
Catholics. 

One  of  the  Triers :  We  think  he  ought 
to  mark  them. 

Butt :  There  are  thirty  Roman  Catholics 
on  that  panel  P — Yes,  and  the  remainder 
are  Protestants  with  one  or  two  exceptions 
who  are  Quakers. 

Solicitor- General :  We  call  them  Pro- 
testants. 

Butt  then  called  Robert  Dickenson, 
Clerk  of  the  Peace,  who  produced  the 
original  lists  furnished  by  tne  collectors, 
which  were  corrected  by  the  Becorder,  and 
from  which  when  corrected,  the  general 
list  containing  the  names  in  alphabetical 
order  and  according  to  rank,  was  made 
out.  The  witness  also  produced  such 
general  list,  and  stated  tnat,  acting  on 
counsers  opinion,  he  had  refused  to  allow 
copies  to  be  made  either  for  the  defence 
or  the  Crown,  but  had  allowed  the  lists  as 
revised  by  the  Becorder  to  be  compared 
with  the  general  list. 

Charles  Barber  recalled. 
Butt:  Now,  my  lords,  I  am  very  un- 
willing to  detain  the  court,  but  J  scarcely 
see  what  other  course  I  can  take  but  to 
put  these  books  into  the  witness's  hands 
and  let  him  look  over  them.  That  will 
take  a  long  time.  There  can  be  no  doubt 
that  the  copy  he  has  taken  ia  tolerably 
accurate. 
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Pennefather,  B.:  I  should  think  per- 
haps there  would  be  no  great  hazard  in 
the  admission  that  this  witness  may  now 
speak  of  the  list  he  held  in  his  hand,  the 
original  being  in  court,  the  Crown  having 
an  opportunity  of  looking  over  the  origi- 
nal and  pointing  out  any  inaccuracies  in 
the  list.     I  would  suggest  that. 

Aitomey-General :  As  far  as  I  am  able 
to  form  an  opinion,  1  protest  against  the 
whole  of  this  examination,  and  everything 
connected  with  it.  It  is  quite  impossible 
the  man  can  know  anything  on  the  subject 
at  all.  The  only  way  to  judge  whether  he 
can  give  any  evidence  is  to  examine  him 
as  to  one  or  two  hundred  names. 

Pennefather,  B.  :  Unquestionably  that 
would  test  his  knowledge. 

Butt:  If  he  is  examined  from  the  re- 
vised book. 

Attorney ' General :  I  will  look  at  this 
book  without  at  all  pledging  myself  that 
I  will  let  him  have  it.  I  see  a  number  of 
black,  and  brown,  and  red  marks. 

Butt  (io  the  witneas) :  Did  you  put  those 
marks  there  yourself? — No;  I  put  some 
of  them,  and  the  other  witness  is  in  court 
who  put  the  rest. 

Did  you  endeavour  to  ascertain  the 
religion  of  the  persons  on  the  book  in  that 
parish  ?— I  did. 

Did  you  yourself  mark  them  in  your 
own  list  F — I  did. 

Attorney-General:  If  the  matter  were 
within  his  own  knowledge  ;  if  he  saw  the 
man  al  a  church  or  chapel,  and  he  put 
it  down,  he  may  refresh  his  recollection  ; 
but  he  cannot  make  marks  and  btate 
them  as  the  result  of  his  inquiries. 

Pennefather,  B.  :  That  is  an  objection 
of  the  Attorney- General 8  which  appears 
to  me  well  founded.  These  marks  are 
made  by  the  witness  from  inquiries,  and 
these  inquiries  are  not  legal  evidence.  I 
think  he  is  bound  to  say  that  a  certain  per- 
son is  a  Protestant  or  a  Roman  Catholic, 
and  then  you  may  ask  in  cross-examination 
the  grounds  of  his  belief. 

Butt :  Just  see  what  an  enormous  time 
it  will  take  then.  Now  take  St.  Andrew's 
parish. 

Penkefatheb,  B.  :  Let  him  read  the 
names  and  tell  us  the  religion. 

Solicitor- General:  Now  take  the  first 
names  there  P  —  William  Aoton,  Charha 
Ammerman,  the  third  is  Henry  Anderson^ 
College  Green. 

Do  you  know  the  religion  of  William 
Aetonf--l  do. 

What  is  he  ?— A  Protestant. 

Have  you  seen  him  at  church  P— No. 

Are  you  acquainted  with  himP — Not 
personally. 

Have  you  over  dined  with  him  P— Not 
likely. 


Will  you  swear  you  ever  qsoke  to  Mr. 
Acton  ? — I  will  not. 

Then  you  never  heard  from  himself 
what  his  religion  was,  if  you  never  spoke 
to  him  P — No. 

And  you  never  saw  him  at  church  ?— 
No. 

Did  you  ever  speak  to  any  of  his  family? 
— No. 

Has  he  a  relative  or  sister  alive?— I 
cannot  say. 

Has  he  a  child  f — I  do  not  know  how 
many  he  might  have. 

Is  he  married  P — I  cannot  say. 

Do  you  know  whether  he  is  married 
to  a  Protestant  or  Catholic  lady?— Ife 
was  not  requisite  for  my  purpose  to  in- 
quire. 

Pennefatheb,  B.  :  I  do  not  think  that 
is  evidence.  A  man  is  sent  by  persons 
who  have  some  interest  in  the  inquiiy ; 
we  must  suppose  ho;  and  he  makes  in* 
quiries  as  to  a  person*s  religion,  without 
seeing  the  person,  or  telling  us  from  whom 
he  got  the  information,  and  without  telling 
us  how  he  got  that  information.  Surely 
that  is  not  evidence. 

Butt :  I  must  concede  that  at  once.  I 
could  not  pretend  to  bring  to  an  inquiry 
of  this  kind  evidence  of  four  thousand 
names  in  the  city,  exactly  of  the  same 
character  that  the  court  wonld  require,  if 
the  question  was  as  to  each  man  s  indi- 
vidual religion.  If  your  lordship  decidoB 
the  ouestion  against  me,  certainly  we 
shall  nave  no  other  resource  for  this  chal- 
lenge except  to  call  the  Sheriff,  or  aban- 
don it.  We  certainly  could  not  carry  the 
case  further  upon  this  point. 

Penkefatbeb,  B.  :  I  think  yon  had 
better  call  the  Sheriff. 

Butt :  Let  me  submit  to  yonr  lordship 
this,  that  dealing  merely  with  a  fact  <n 
public  notoriety,  the  Court  should  be  dis- 
posed to  receive  more  general  evidence 
than  what  it  would  be  if  it  were  a  case  of 
each  man's  pai*ticular  religion.  For  in- 
stance, should  I  not  be  entitled  to  give  evi- 
dence of  this  character  to  bear  oat  the  issae 
in  the  present  case,  and  to  ask  a  question  of 
this  sort — do  you  know,  generally,  the 
city  of  Dublin  P  Are  not  l£e  inhabitants 
respectable  merchants  generally,  and  are 
thev  not  Boman  Catholics  ? 
Pennefather,  6  : 1  do  not  think  yon  can. 
Butt :  We  cannot  carry  this  case  farther ; 
but  I  wish  it  to  be  clearly  understood  tint 
the  ground  upon  which  we  fail  upon  our 
challenge  is  the  impossibility  of  bringing 
the  legal  proof.  We  close  our  case  with 
the  simple  fact  we  have  proved,  that  there 
is  a  disproportion  of  Protestants  and 
Boman  Catholics  upon  the  jury  panel. 

Pennefathbb,  B.  :  Ton  have  proved  uo 
such  thing.  The  triers  themselves  said 
that  the  witness  had  not  shown  how  he 
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knew  the  religion  of  those  parties  ;  and  I 
told  them  that  that  should  be  explained 
to  them  presently.  They  have  a  right  to 
cross-examine  him. 

SolicitoT'Oeneral :  It  has  already  been 
tested. 

P£NNEPATHBB,  B. :  Tou  have  not  tested 
it  with  respect  to  the  panel.  They  give 
np  the  case  with  respect  to  the  jury  book. 
Mr.  Barber  recalled. 

SoUcUoT' General :  Do  you  know  Mr. 
Valentine,  of  Dorset  Street  P— There  is  a 
witness  in  court  who  does. 

You  know  nothing  about  him  P — No. 

Pbnmsfathbb,  B.  :  At  the  same  time  you 
will  consider,  supposing  you  establish 
that  on  this  panel  there  are  thirty  Roman 
Catholics  and  one  hundred  Protestants, 
still  how  does  that  serve  you,  if  you  fail  to 
prove  the  other  part  of  your  proposition, 
namely,  the  numbers  on  the  jurors'  book  P 
From  anything  that  appears  on  the  evi- 
dence already  given,  there  might  not  be 
an  undue  proportion  on  the  panel. 

Buit:  Then  we  close  our  case.  We 
cannot  go  further. 

Attorney' General :  Just  one  moment, 
my  lord,  with  respect  to  the  Sheriff. 

Solicitor- General :  All  we  wish,  my  lord, 
is,  not  on  our  part,  but  as  the  Sheriff 
made  a  statement  in  evidence,  that  he 
should  repeat  it  on  oath. 

Henry  Sneyd  French,  Esq.,  sworn  on  the 
voir  dire. 

Attorney- General:  Will  you  now  repeat 
what  you  said  before^  Mr.  French  f — My 
lords,  I  did  not  know  the  religion  of  any 
single  prisoner  to  be  tried  here  :  nor  did 
I  know  the  names  of  them  with  the  ex- 
ception of  Mr.  Martin,  until  I  was  served 
with  a  subpoena  by  the  attorney  for  the 
prisoner  in  this  case.  I  was  not  influenced 
by  any  corrupt  motive.  I  made  the  panel 
to  the  best  of  my  abilitv  and  judgment, 
and  I  was  not  innuencea  by  the  religion 
of  the  persons.  No  one  ever  spoke  to  me 
on  the  subject  except  Mr.  Hamilton,  my 
sub-sheriff,  nor  was  anybody  in  the  oflSce 
but  us  two.  I  made  out  the  names  and 
Mr.  Hamilton  wrote  them  down. 

SoUoitor-Qeneral :  Was  any  copy  ^ven 
to  either  side  P — No.  I  asked  the  opmion 
of  counsel  whether  I  ou^ht  to  give  oopios 
to  either  side,  and  he  said  it  was  perfectly 
optional  for  me  to  do  so,  on  account  of 
the  intimidation  used  to  the  jurors  on  the 
last  trial  here.  Two  notices  were  served 
on  them  threatening  them  with  death, 
and  my  own  life  was  threatened.  There- 
fore I  did  not  do  so. 

Was  there  at  any  time,  up  to  the 
moment  of  your  delivering  the  panel  in 
court,  any  communicatiou  directly  or  in- 
directly on  the  part  of  the  Crown,  or  any 
person  connected  with  it  P — Certainly  not. 


Sir  0,  0*Loghlen :  When  you  arranged 
the  130  on  the  panel,  did  you  know  their 
religion  P — I  did  of  some. 

Of  the  great  proportion  P — No.  After- 
wards I  requested  Mr.  Hamilton  to  ask 
Mr.  Ponder  if  he  knew  the  religion  and  he 
said  he  did.  I  believe  he  said  there  were 
thirty  Roman  Catholics. 

That  was  after  the  panel  was  made  out  P 
— No.  If  your  lordsnips  wish  I  will  tell 
the  whole  thing  from  beginning  to  end. 

Pennbfatheb,  B.  :  You  may  as  well 
since  you  have  said  anything  about  it. 

High  Sheriff:  I  made  out  the  panel  be- 
tween the  12th  of  July  and  the  1st  of 
August.  There  was  nobody  but  the 
Sheriff  and  Sub-sheriff  present.  We 
were  four  or  five  days  doing  it.  On  the 
first  occasion  we  put  down  120  names  on 
tho  panel,  without  the  slightest  reference 
to  religious  distinctions  or  politics;  not 
that  I  mean  to  say  if  I  knew  a  man  to  be 
a  politician  I  would  not  put  him  down.  I 
began  at  the  end  of  the  book  and  selected 
the  names  from  the  last  letter  in  the 
book.  After  that  I  asked  the  Sub-sheriff 
to  show  the  panel  to  Mr.  Ponder,  and  he 
said  he  thought  it  was  a  very  fair  panel. 
I  asked  him  if  he  knew  the  religion  of  all 
the  parties  on  it ;  he  said  he  did  not,  but 
he  knew  there  were  thirty  Roman  Catholics 
on  the  panel,  and  there  might  be  ten  or 
twelve  more.  Mr.  Hamilton  and  I  then 
thought  the  panel  was  not  sufficiently 
large ;  and  I  was  informed  by  Mr.  AU^ 
that  some  of  the  jurors  were  fined  at  the 
last  Commission  for  non-attendance,  and 
were  told  if  they  attended  at  the  present 
Commission  their  fines  would  be  remitted, 
and  I  wished  to  give  them  the  chance  of 
having  their  fines  remitted,  some  of  them 
at  least  who  did  not  answer  at  the  last 
Commission.  We  thought  that  thirty 
Roman  Catholics  were  too  small  a  number, 
and  we  extracted  twenty  whom  we  knew 
to  be  Protestants,  so  as  to  make  it  as 
nearlv  equal  as  possible ;  and  my  firm 
belief  is,  notwithstanding  what  has  been 
sworn  here,  there  are  upwards  of  fifty 
Roman  Catholics  on  that  panel.  That  is 
my  belief.  I  may  be  wrong,  but  I  did  it 
impartially  and  fairly. 

jButt :  You  say  that  Mr.  Hamilton  and  you 
did  consider  proportions  in  framing  the 
panel  P — I  said  to  Mr.  Hamilton  that  my 
wish  was,  to  make  it  out  as  impartially  as 
possible  without  reference  to  religion. 

You  say  you  did  still  in  framing  the 
panel  consider  that  the  Roman  Catholics 
and  Protestants  should  bear  certain  pro- 
portions P— Certainly  I  should  wish  it  to 
be  so. 

Suppose— and  I  put  the  question  fairly 
to  you — you  considered  in  framing  the 
panel,  assuming  the  fact  to  be  so,  that 
out  of  a  panel  of  140,  thirty  would  b^ 
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the  fair  proportion  of  Roman  Catholics  to 
represeut  the  citizens  of  Dublin  P — I  be- 
lieve there  are  a  great  many  more  on  it. 

I  am  afraid  you  are  wrong ;  but  the 
quewtion  I  ask  you  is  this,  supposing  the 
panel  was  by  accident,  or  by  ignorance, 
with  only  thirty  Roman  Catholics  on  it, 
would  you  consider  that  a  fair  representa- 
tion according  to  the  class  of  persons 
entitled  to  be  jurors  ? — No  ;  fifty  is  what 
I  believe  to  be  the  fair  proportion  to  be  on 
the  jury  list. 

If  yon  have  arrayed  otherwise  it  is 
through  ignorance  P — Yes. 

Do  you  consider  thirty  a  fair  proportion 
of  Roman  (Catholics  out  of  120  P — I  will  not 
answer  that  question ;  the  triers  may  an- 
swer that.  I  merely  rise  to  justify  myself. 

I  think  I  am  entitled  to  ask  whether 
you  would  consider  thii*ty  Roman  Catho- 
lics, supposing  the  number  to  be  thirty 
out  of  140,  a  fair  panel  between  the  Crown 
and  the  prisoner  r — I  appeal  to  the  court 
whether  I  should  answer  such  a  question. 
If  I  am  not  to  be  allowed  a  discretion  in 
making  out  the  panel,  I  may  as  well  take  the 
letter  M  alone,  and  make  it  up  from  that. 

Pennbfather,  B.  :  1  protest  I  ohink  the 
question  is  not  one  which  the  Sheriff  is 
bound  to  answer.  I  think  that  the  panel 
is  not  to  be  considered  fair  or  unfair  by  the 
proportions. 

Butt:  I  consider  the  Sherifl'is  bound  to 
exercise  his  judgment. 

High  Sherijf :  I  took  an  oath  to  do  so 
when  I  entered  the  office,  and  I  have 
done  it. 

Pennepather,  B.  :  He  is  to  exercise  his 
judgment  in  returning  fit  and  proper 
persons.  He  is  not  to  exclude  any  one  for 
his  religion,  nor  to  put  any  one  on  for  his 
religion. 

Butt:  So  I  think. 

Pennepather,  B.  :  And  that  being  the 
principle,  a  question  is  not  to  be  asked 
about  proportions.  That  is  really  my 
opinion. 

Butt :  1  fully  accede  to  that  at  once  ; 
but  let  me  recall  your  lordship's  recollec- 
tion to  another  answer  the  Sheriff  gave 
me,  which  was  this,  and  iti  occurred  to  me 
to  be  a  very  important  answer 

Pbnnepatheb,  B.  :  I  recollect  his  answer, 
Mr.  Butt;  and  it  was  this,  on  looking 
over  the  panel  he  thought  that  there  were 
thirty  Roman  Catholics  on  it,  and  he 
thought  that  was  not  a  fair  proportion; 
and  he  removed,  thinking  that  there  ought 
to  be  a  greater  number  of  Roman  Catholics, 
twenty  names  of  Protestants,  whom  he 
had  before  considered  as  fit  and  proper 
persons  to  be  on  the  panel ;  and  he  supplied 
their  places,  as  he  conceived,  with  twenty 
other  fit  names. 

High  Sheriff:  More  than  that;  there 
—  ^ —  and  twenty,  my  lord. 
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Pennepather,  B.  :    YHiich    namee 
considered  were  Roman  Catholics. 

High  Sheriff:  1  did  not  know  that  they 
were  Roman  Catholics ;  they  were  persons 
who  were  on  the  last  panel,  and  had  not 
answered  to  their  names. 

Butt :  If  your  lordship  thinks  with  that 
answer  from  the  Sherifi^,  I  am  not  entitled 
to  press  the  question,  I  will  not  put  it. 

Pennepather,  B.  :  I  do  not  consider 
that  a  panel  should  be  made  out  by  pro- 
portions. The  Sherifl^  is  bound  to  exercise 
his  judgment  in  giving  the  best  panel  he 
can  of  impartial  men,  who  have  no  bias 
on  one  side  or  the  other.  He  is  to  exercise 
his  judgment  in  that  way.  He  is  not  to 
exclude  any  man  for  his  religion ;  neither 
is  he  to  put  on  any  man  on  account  of  his 
religion ;  and  if  those  two  propositions  be 
correct,  they  do  away  entirely  with  the 
doctrine  of  proportions. 

Butt :  So  I  say ;  it  was  not  that  he  con- 
sidered the  proportions  in  making  oat  the 
panel.  If  the  Sheriff  returns  an  exclu- 
sively Protestant  panel,  or  an  exclusively 
Roman  Catholic  panel,  it  is  not  right. 

Pennepather,  B.  :  If  the  proportions 
were  such  as  to  induce  the  triers  to  say 
that  the  panel  had  been  partially  arrayed, 
that  there  had  been  an  exclusion  on  the 
ground  of  religion,  and  that  therefore  the 
panel  had  been  partially  made,  the  oiroam- 
stance  of  numbers  of  one  religion  being 
excluded,  and  another  religion  being  on, 
might  be  a  ground  for  the  consideration  of 
the  triers  ;  but  in  no  other  way  ooght  it  to 
enter  into  their  consideration,  in  my  mind. 

Butt:  My  lord,  I  never  dreamt  of 
putting  it  in  any  other  way. 

Pennepather,  B.  :  You  had  better  leave 
the  case  now  to  the  triers.  Grentlemen, 
von  will  consider  whether  this  panel  has 
been  arrayed  fairly  and  impartially  by  the 
Sheriff,  according  to  his  duty,  or  not. 

The  Triers :  We  consider  the  jury  panel 
fairly  and  impartially  arrayed  by  the 
Sheriff,  according  to  the  duty  of  his  office. 

Several    challenges  on    behalf   of    the 
prisoner  for  non-residence  were  allomred. 
James  L.  White  having  been  called* 

Sir  0.  O'Loghlen:  We  challenge  for 
cause;  L.  is  no  christian  name.  Xn  the 
jurors'  book  the  name  is  James  LleweUyn 
White. 

The  challenge  was  allowed, 

The  following  jury  was  sworn:  — 

David  Alexander,  William  B.  Ix>wiie, 

William  Carson,  James  Hare» 

Joseph  Robert  Comyn 8,  James  Hunter, 
ThomaH  Cannon,  John  Harris, 

Jiimes  Wilson,  Samuel  MoAUinter, 

George  Lyons,  Francis  Walker. 

The  prisoner  was  given  in  charge. 
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Opbvino  Spkboh  roR  the  Crown. 

The  BolicUor- General  in  opening  the 
case  referred  to  the  former  trial,  and  stated 
that  fresh  evidence  would  be  produced, 
connecting  the  prisoner  with  the  articles 
published  in  the  Irish  Tribtme. 

Oommenting  on  the  article  '*  Our  Har- 
vest Prospects,"  he  drew  attention  to  the 
passage  recommending  that  the  Council 
of  Three  Hundred  should  be  proceeded 
with,  as  evidence  of  an  intention  to  usurp 
the  Government. 

"  Every  elected  representative  should  take  his 
neat  at  the  first  meeting  of  that  council  (if  it  is 
intended  to  be  a  band  fide  one,  which  the 
appearance  of  a  policeman  or  a  red-coat,  or  ten 
thousand  policemen  or  red-coats,  will  not  affiight 
from  its  duty)  armed  with  the  full  confidence 
and  the  previously  well-ascertained  determina- 
tion of  the  people  whom  he  represents  to  aid 
and  support  him  through  every  danger  at  the 
hazard  of  their  lives.  To  bring  about  this 
mutual  understanding  will  not  be  the  work  of  a 
day.  It  will,  on  the  contrary,  in  the  larse  towns 
and  cities,  afford  ample  occupation  to  both  the 
people  and  the  men  who  will  represent  them 
between  this  and  reaping  of  the  harvest.  The 
chosen  few  should  continually  mix  amongst 
their  constituents,  stirring  up  the  lazy  and  re- 
straining the  impetuous,  forwarding  the  arma- 
ment and  the  organisation ;  laying  the  train,  in 
fSiust,  which,  lighted  by  them,  should  the 
necessities  of  the  country  require  it,  and  the 
council  sanction  it,  will  blaze  forth " 

Into  what  P 

"Into  armed  and  simultaneous  insurrection 
throughout  the  length  and  breadth  of  their 
respective  localities." 

If  ever  there  was  an  open  manifesto  or 
proclamation  for  a  general  insurrection 
through  the  country  with  all  its  depart^ 
ments,  with  all  its  sections  and  ramifica- 
tions, it  appears  to  me  as  plain  and 
distinct  upon  the  face  of  this  aocument, 
as  any  document  I  ever  heard  or  read  of; 
and  it  will  be  a  question  for  you,  whether 
this  paper,  upon  the  face  of  it,  from  the 
context  of  it,  .and  tendency  of  it,  manifests 
the  intent  to  depose  the  Queen  Arom  her 
government  in  Ireland,  and  to  levy  war  in 
Lreland  to  effect  that  purpose. 

"  We  call  upon  the  people  of  Dublin,  as  they 
value  their  lives,  their  liberties,  and  the 
hapmnees  of  their  homes,  and  would  desire  to 
see  ramine  and  pestilence  banished  for  ever  from 
their  soil,  to  take  this  matter  into  their  hands  ; 
and,  if  their  leaders  will  not  move  to  take  the 
lead  themselves,  and  prepare,  in  a  fitting  manner, 
through  the  mouths  of  their  representatives  in 
this  council  to  tell  this  ropral  lady,  who  we  are 
told  is  about  to  visit  this  ill-fated  shoro,  by 
blandishments  to  soothe  us  into  contented 
obedience  to  British  rule '* 

To  tell  her  what  P 

"  That  the  Crown  which  will  stand  fai  the  way 
of  the  Irish  people  righting  and  mling  them- 


selves, and  saving  the  harvest  of  this  year,  of 
1^48,  for  their  use  and  benefit,  must  perish.'* 

Gentlemen,  if  that  be  not  disloyal,  if  it 
does  not  exhibit  seditious,  disloyal,  and 
treasonable  sentiments  and  if  they  be 
treasonable  sentiments  manifested  by  the 
writer  of  this  paper,  you  will  say  as 
reasonable  men,  whether  he  did  not  mani- 
fest these  desi&^s  of  deposing  the  Queen, 
and  levying  war  in  Ireland. 

[Having  read  and  commented  on  the 
other  articles,  the  Solicitor' Oenercd  stated 
that  the  prosecution  was  now  in  a  position 
to  prove  that  the  manuscript  of  the  article 
"  Our  Harvest  Prospects  was  in  the 
prisoner's  handwriting.  At  the  former 
trial  the  counsel  for  the  Crown  were  under 
the  impression  that  the  publication  of  the 
papers  was  conclusive  evidence  against  it-s 
proprietor.  The  papers  seized  at  the 
Trumne  office,  which  were  in  court  at  the 
last  trial,  but  not  produced,  had  since  been 
examined,  when  it  was  found  that  the 
manuscript  of  **  Our  Harvest  Prospects  " 
was  in  the  prisoner's  handwriting.] 


Evidence  tor  the  Crown. 

Frcmcis  M*Kee9er — Examined  by  the 
Attorney'  Oeneral, 

I  have  known  the  prisoner  for  four  or 
five  years,  and  was  engaged  with  him  at 
Mr.  Donovan*  8  ^  the  apothecai*y*s.  I 'was 
an  assistant  when  he  was  serving  his 
apprenticeship.  I  was  acauainted  with 
his  handwriting.  He  left  Mr.  Donovan* b 
establish  ment  two  years  last  May.  I  had  a 
good  opportunity  of  becoming  acquainted 
with  his  handwriting. 

Will  you  look  at  this  document  (handing 
a  document  to  the  witne8s)t  and  tell  me 
whether  you  believe  it  to  be  in  his  hand- 
writing P — Yes;  I  believe  it  to  be  in  his 
handwriting. 

Do  you  believe  the  corrections  also  to  be 
in  bis  handwriting  P — I  do. 

Cross-examined  by  Bwtt, 

Did  you  say  at  once  when  you  saw  it, 
"  It  is  Mr.  0*Doherly*$  handwriting  P  "— 
I  said  I  believed  it  was. 

Had  you  read  the  manuscript  through  P 
—I  had  not ;  I  had  read  part  of  it— the 
commencement. 

Now,  when  did  you  see  Mr.  0*Doherty 
last  write  P — I  have  not  seen  him  write 
these  two  years. 

How  often  have  you  seen  him  write  in 
vour  lifeP — I  cannot  say;  I  was  in  the 
habit  of  seeing  him  write  continually. 

Have  you  seen  him  write  twenty  times  P 
—Yes. 

What  did  you  see  him  write? — I  saw 
him  making  entries  in  Mr,  Donovan*$ 
book. 
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AVafl  that  all  yon  ever  saw  him  write  ? 
—Yes. 

Doctors*  prescriptions? — Doctors*  pre- 
scnption?. 

Which  an- written,  a  j^ood  d^^al  of  them, 
in  hierofrlyphic:^,  that  I  could  not  under- 
stand ? — Yes. 

From  having  seen  him  write  hiero- 
glyphics, will  you  swear  this  is  his  writ- 
ing?— I  saw  him  writing  Latin  and  Eng- 
lish also,  and  hibels. 

"Well,  now,  I  ask  you  again  will  you 
swear,  from  having  seen  him  wrife  those 
doctors*  prescriptions,  that  this  is  his 
handwriting? — I  will  take  on  myself  to 
swear  that,  to  the  best  of  my  belief. 

Have  you  any  doubt  ? — I  have  no  doubt 
at  all. 

Were  there  any  other  mannscripts 
shown  to  you  besides  this  ? — There  were, 
sir. 

Do  you  know  what  they  were  ? — One  of 
them  was  headed,  "  Our  War  Depart- 
ment." 

They  were  manuscripts  of  articles  that 
had  appeared  in  the  paper  ? — Exactly. 

Do  you  believe  any  one  of  those  to  be 
in  Mr.  O'Doherty^s  handwriting? — None 
of  them. 

And  this  is  one  you  fastened  on  at  once  P 
—Yes. 

Have  you  been  promised  any  thing  for 
your  evidence  here  ? — Nothing. 

Do  you  expect  any  thing  P — I  do  not. 

On  your  oath  P — I  do  not. 

The  manuscripts  of  the  other  articles 
included  in  the  indictment  were  handed 
to  the  witness,  who  stated  that  they  were 
not  in  O'Dohertya  handwriting. 

Be-examined  by  the  Attorney -General, 

You  said  that  the  original  of  this  docu- 
ment, the  entire  body  of  it,  you  do  not 
believe  to  be  in  bis  handwriting? — I  do 
not  believe  it  is. 

Will  you  just  look  at  the  pencil  endorse- 
ment, and  see  in  whose  handwriting  it  is 
— **  Courage  against  Power?" — I  do  not 
believe  it  is  in  his  handwriting. 

Charles  Vernon — Examined  by 
Serjeant  O^Brien, 

Registrar  of  newspapers  at  the  Stamp 
Ofl&ce,  produced  an  attested  copy  of  the 
declaration  of  the  proprietors  and  printer 
of  the  Irish  Trihune,  also  the  original. 
Saw  the  original  aigned  at  the  Stamp 
OflBce  by  the  prisoner.  Produced  copies 
of  the  issues  of  the  Ist  and  the  8th  of 
July,  1848,  signed  by  Mr.  O'Doherty  and 
Mr.  WilUams. 

Was  the  paper  of  the  8th  of  July  which 
was  first  brought  to  you  signed  by  Mr. 
O'Dohertyf — One  of  the  papers  was  sent 
to  me  not  signed  by  Mr.  O'Voherty  prior 


I  to  this,  and  I  returned  it,  and  then  ihe 
!  [>aper  came  signed  by  Mr.  0*Doheriy. 
t      And    that    is    Mr.    O'Dohertya    hand- 
i  writing  ? — This  is    Mr.  O^Doheriy^s  hand- 
writing, to  the  best  of  my  belief. 

Cross-examined  by  Butt, 

You  saw  Kevin  Izod  0*Dohei-iy  sign  that 
declaration  p— Yes. 

Now  tell  me  was  that  the  only  oppor- 
tunity you  ever  had  of  making  an  ac- 
quaintance with  Mr.  0*Dokeriy*s  hand- 
writing?— That  is  the  only  opportanity. 

Well  now,  Mr.  Vernon,  can  yoa  take 
upon  yourself,  from  merely  seeing  him 
write  once,  to  say,  to  the  best  of  your  be- 
lief, that  that  is  his  handwriting  ? — Yes, 
decidedly. 

Have  you  the  paper  that  was  first  signed 
by  Mr.  WUliam$  in  your  possession? — I 
have  not  it  here. 

Can  you  recollect  whether  thesignatore 
that  Mr.  WiUiams  signed  for  him  was 
''Boherty**  or  ''  O'Bohertyf'^l  cannot 
tell  you. 

Let  me  call  your  attention  to  this,  Mr. 
Vei^on, — that  signature  there  is  "E.I. 
Boherty  ?  "—Yes. 

And  now  look  to  the  signature  of  the 
second  paper,  which  he  signed  himself? 
—Yes. 

Now,  looking  at  the  two  signatures. 
and  seeing  the  one  is  "  fevm  Izod 
O^Boherty,*'  and  the  other  *'  K.  I. 
Boherty,'*  have  you  any  doubt  in  yonr 
mind  that  both  are  in  his  handwriting? 
— I  have  no  doubt  they  are  in  his  hand- 
writing; I  believe  both  are. 

Did  yon  ever  make  a  mistake? — I  am 
not  aware  of  any ;  never  a  mistake  as  to 
my  newspapers. 

Do  you  recollect  ever  swearing  to 
Charles  Gavan  Buffy^s  handwriting,  the 
proprietor  of  the  NoHont — I  know  his 
handwriting. 

Did  you  ever  swear  to  handwriting  be- 
ing his  which  was  not  his  P— Certainly 
not. 

Not  in  the  case  of  the  Queen  v.  O'ComuU 
and  others  ?— No. 

Would  you  be  very  mnoh  snrprised  to 
find  that  it  was  a  clerk  in  the  office  irho 
signed  the  papier  instead  of  himaelf  P — I 
would  be  very  sorry  to  have  a  clerk  sign 
my  name  so  well.  I  would  not  keep  him 
long. 

Michael  M^Glymi  spoke  to  purchasing  a 
copy  of  the  Iri^h  Tribune  of  July  8  atUie 
oftice  of  the  paper,  11,  Trinity  Street. 

LnJce  Prender — Examined  by  Baldwin. 

Yon  are  a  sergeant  in  the  metropolitan 
police,  I  believe? — I  am. 

Do  you  recollect  the  evening  of  Satur- 
day, the  8th  of  July  last  P— I  do. 
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Did  yon  go  on  that  evening  to  the  house 
of  MesBTB.  Purdon  in  Bachelor's  Walk  P— 
I  went  there  in  conseqnence  of  a  warrant 
that  was  given  to  me  to  apprehend  a  per- 
son of  the  name  of  Hob<m. 

Did  vou  make  any  search  for  manu- 
Bcripts  P^ After  seein^^  Mr.  Hcban,  I  de- 
manded the  manuscripts  connected  with 
the  Irish  TrUnme  newspaper,  and  got 
them  from  him. 

Where  did  you  bring  them  toP — I 
brought  them  first  to  the  police  office  in 
Exchange  Court,  and  locked  them  up  in 
my  desk  ;  and  afterwards  I  brought  them 
to  the  Lower  Castle  Yard,  where  I 
initialled  them.  Thev  never  left  my  pos- 
session till  I  initialled  them. 

Look  at  that  paper  (handing  a  paper  to 
the  wUnees),  Do  you  find  your  own 
initials  on  that  paper  P — ^I  do,  on  those 
three  papers  ;  they  are  part  of  what  I  got. 

Are  those  a  portion  of  the  papers  you 
found  in  the  office  of  Mr.  Purdon  f—Yea, 
they  are. 

Are  they  now  in  the  same  state  in  which 
they  were  when  you  found  them,  with  the 
exception  of  your  own  initials  being  on 
them  P — They  are,  with  the  exception  of 
some  initials  I  see  here. 

Pennbfathbb,  B.  :  What  papers  are 
those  P 

Baldwin :  The  article  "  Our  Harvest 
Prospects/*  my  lord. 

Cross-examined  by  Sir  Cohnan  O'Loghlen, 

Did  yow  find  any  other  papers  P — Yes  ; 
a  great  number. 

What  became  of  those  P — I  ultimately 
left  them  in  the  possession  of  Mr.  Pemher- 
ton,  in  the  Lower  Castle  Yard. 

Yon  did  not  see  them  since  P — ^Yes  ;  I 
saw  them  here  to-day,  and  I  saw  them 
with  Mr.  Pemberton. 

James  Allen — Examined  by  Pennefather, 

One  of  the  metropolitan  police.  Spoke  to 
arresting  Mr.  0*Doherty  in  bis  lodgings  at 
Hamilton  Bow.  He  asked  if  it  was  for 
any  matter  connected  with  the  Tribtme 
newspaper.  I  said  it  was ;  he  said,  very 
well — that  will  do  ;  I  expected  it. 

Edward  Pwdon — Examined  by  Pe^rin. 

I  have  been  in  business  in  a  printing 
office  in  Bachelor's  Walk ;  it  is  my  own 
office.  I  know  Mr.  0*Doherty,  1  have 
seen  him  in  that  office  about  four  times 
with  reference  to  the  printing  of  the  Irish 
7W^n6,  which  was  carried  on  there. 

Did  lie  on  any  of  those  occasions  ever 
give  anv  direction  of  any  kind  P — He  did. 

To  what  purport  were  those  directions 
can  you  sav  P— Asking  for  proofs,  I  think. 

Of  what  r-— Some  articles. 


To  be  inserted  in  the  newspaper  P — 
Yes. 

Pehnefathbr,  B.  :  What  did  you  say  he 
came  there  forP — To  inspect  the  proofs, 
my  lord. 

Perrin :  Can  you  state  how  manv  num- 
bers of  this  newEipapor  were  published  al- 
together P — Five. 

Do  you  know  on  what  day  the  last  num- 
ber was  published  P— The  8th  of  July,  I 
think. 

Cross-examined  by  Butt. 

When  did  you  agree  to  print  this  paper  P 
—In  the  month  of  June. 

Denis  Hoban  was  the  printer  of  tbe 
paper  P — He  was  the  registered  printer ; 
but  he  never  superintended  the  printing, 
although  he  was  the  registered  printer. 

Was  there  an  agreement  for  printing 
made  with  you  P — Yes. 

You  made  your  agreement  with  Dr.  An- 
tisell  f — We  gave  him  the  estimate. 

Was  there  an  editor  of  that  paper  when 
it  was  first  started  P — No  regular  editor. 

Was  there  an  editor  at  any  time  before 
its  close  P — A  Mr.  Meawy, 

When  did  Mr.  Meany  become  the  editor 
of  it  P — I  think  during  the  time  of  the  two 
last  publications,  if  not  the  three  last. 

Are  you  sure  that  Mr.  Meany  was  acting 
as  the  responsible  editor  of  the  paper,  and 
was  the  person  who  had  the  management 
of  it,  for  the  last  two  numbers  P — Yes,  he 
was.' 

Was  he  not  then  the  person  who  ful- 
filled the  duties  usually  discharged  by 
the  editor  of  a  paper,  during  the  last  three 
weeks P— Yes;  1  will  not  be  positive 
during  the  last  three  publications,  but  cer- 
tainly the  last  two. 

You  are  certain  of  it  for  the  last  two, 
and  you  believe  for  the  last  three  P — I 
think  he  was  in  treatv  perhaps  before 
that.  I  cannot  positively  say,  but  I  know 
he  was  for  the  last  two. 

You  said  you  saw  Mr.  0*Doh^ty  in  the 
office ;  can  you  recollect  when  that  was  P 
— In  the  early  part  of  the  paper. 

After  Mr,  Meany' s  appointment  as 
editor,  did  you  see  Mr.  0  Doherty  in  the 
office  P — I  do  not  recollect. 

I  believe  it  was  your  habit  to  file  all  the 
manuscripts  of  the  paper  P — It  was. 

And  they  remained  on  the  file  till  the 
papers  were  seized  by  the  police  P — Yes. 

Were  there  any  other  papers  filed  there 
besides  the  manascripts  for  publication; 
— were  there  any  letters  P— -Private  letters. 

Any  letters  connected  with  the  copy  P — 
All  copy  connected  with  the  paper  was 
filed. 

You  mean  by  "copy"  that  which  is 
given  into  the  hands  of  compositors  to  set 
up  the  type  from  P — Yes,  I  do. 


895] 


The  Queen  against  O'Doherty,  1848. 


[896 


After  Meany*8  appointment  as  editor,  | 
who  corrected  the  proofa  ? — The  fiual  i 
proofs  ?  j 

Yes. — I  cannot  say.  i 

Well,  before  his  appointment  who  gene-  i 
rally  corrected  the  proofs  of  the  articles  P — 
I  think  they  were  corrected  by  the  writers 
of  each. 

You  did  nob  then  see  one  person  correct- 
ing proofs  more  than  another  ? — Not  par- 
ticularly so. 

Did  you  see  a  great  many  persons 
coming  there  to  correct  their  proofs 
before  Meany*8  appointment  P  —.Perhaps 
half  a  dozen. 

Are  you  acquainted  with  Mr.  Meany's 
handwriting  ? — I  have  seen  him  write  ;  I 
could  not  positively  say ;  I  only  saw  him 
write  once. 

Do  you  see  that  last  paragraph  there  P 
{handing  a  manuscript  to  tho  witness.)  Can 
you  tell  is  that  in  Meany's  handwriting  P — 
I  do  not  know  it  at  all. 

Attorney-Oeneral :  Look  through  the 
whole  of  it,  perhaps  you  may  be  able  to 
tell  us  the  handwriting ;  I  should  be  glad 
to  know. 

Butt:  Do  you  know  Mr.  O'Bolierty'B 
handwriting  P 

Pennepather,  B.  :  Now,  Mr.  Butt,  I  do 
not  think  that  is  right. 

Witness :  I  do  not  know  that  at  all. 

Butt :  It  is  only  as  to  the  last  paragraph, 
whether  it  is  Meany's  ? — I  do  not  know. 

When  these  proofs  were  corrected  by 
the  writers,  what  became  of  the  proof 
sheets  ?— Were  they  destroyed  or  filed  P — 
Not  filed,  they  were  destroyed. 

Attorney- General :  He  has  told  you  he 
does  not  know  Meany's  handwriting. 
Have  you  any  objection  to  his  looking 
at  those  other  documents  P 

Sir  G.  O'Loghlen:  We  object  to  this. 
We  know  no  reason  why  this  court  should 
be  made  a  discovering  inquisition. 

Pbnnepatueb,  B  :  As  you  did  not  make 
it  part  of  your  original  case,  I  do  not  think 
you  can  insist  on  it  now. 

William  Kemmis — Examined  by  the 
A  ttomey-General. 

You  are  the  Crown  Solicitor  conducting 
this  prosecution,  I  believe  P — I  am. 

These  documents  which  you  have  now  in 
your  possession  are  the  manuscripts  which 
have  been  produced  to  those  other  wit- 
nesses P — They  are. 

When  did  you  first  become  aware  of  the 
existence  of  those  manuscripts,  or  know 
anything  about  themP — After  the  first 
trial  of  Mr.  O^Boherty. 

At  what  period  was  that  P — I  think  it 
was  the  day  before  yesterday. 

You  were  not  aware  of  their  existence 
at  the  time  of  the  first  trial  P — I  was  not. 


Croas-examined  by  Sir  0,  O'Logklen. 

You  had  not  these  documents  here  the 
day  of  the  former  trial  ? — No. 

You  got  a  notice  to  produce  them  ? — I 
did. 

The  declaration  of  proprietorship  of 
the  Irish  Tribune,  signed  by  Biehard 
D' Alton  WUliams  and  Kevin  Izod 
O'Doherty,  was  put  in  ;  also  the  copies 
of  the  issues  of  July  1  and  July  8. 

O'Brien :  Then,  my  lord,  we  read  the 
original  manuscript  of  "  Our  Harvest 
Prospects." 

Attorney-Oeneral :  It  is  an  exact  copy  of 
the  printed  article ;  we  can  read  that  in 
the  morning. 

Friday,  August  18,  1848. 

Attorney' General :  Now,  I  propose,  my 
lords,  to  read  the  manuscript  as  oeing  in 
the  handwriting  of  Mr.  O'Doherty.  It 
consittts  of  three  pages,  and  it  shows  that 
there  must  have  oeen  a  fourth  page  some- 
where in  the  middle.  It  commences, 
'*Our  Harvest  Prospects;"  and  if  your 
lordships  will  take  the  trouble  of  having 
the  printed  document  before  you,  you  will 
see  how  far  it  corresponds,  and  where  the 
gap  is. 

Pennetatheb,  B.  :  Perhaps  it  would  be 
better,  as  you  know  how  it  is,  if  you  took 
the  trouble  of  reading  it  yourself. 

The  Attorney -General  read  the  manu- 
script of  **  Our  Harvest  Prospects,**  which 
was  the  same  as  that  published,(a)  down 
to  the  words — 

"  These  men  have  rent  the ** 

Attorney-Oeneral:  It  siofB  there.  There 
is  evidently  a  pa^e  missmg ;  and  then  it 
continues  again  with  these  words — 

*'  And  turning  from  them  we  again  ask,  why  is 
not  the  Council  of  Three  Hundred " 

The  rest  of  the  manuscript  waa  the 
same  as  the  printed  article. 

Speech  vor  the  Dbfbkcb. 

IButt  admitted  that  the  prisoner  most 
be  liable  for  the  intent  expressed  in  the 
article  "  Our  Harvest  Prospects,"  if  the 
jury  believed  him  to  have  written  it.l 

But  with  respect  to  all  the  other 
articles,  let  me  call  your  attention  to 
this  remarkable  fact.  First,  there  are 
two  proprietors  of  the  paper,  and  there  is 
another  and  a  different  person  who  con- 
ducts the  actual  printing.  What  more 
have  we  in  evidence  P  Why  this,  thsA  a 
number  of  other  persons  were  constantly 
about  the  office  of  this  paper  for  the  first 
three  weeks ;  that  any  man  who  wrote 
an  article  came  there  and  corrected  the 
proofs ;  and  that  no  one  person  more  than 


(a)  Above,  p.  83d. 
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ftnother  Appeared  to  haye  the  saperin- 
tendenoe  of  the  paper.  When  the  con- 
tract for  the  printing  of  this  paper  was 
made,  it  was  made,  not  with  my  client, 
bnt  with  a  Dr.  AtUisell;  and  there  was  a 
Mr.  8aw»ge  also  proved  to  have  taken  an 
active  pirt  in  the  establishment  of  the 
paper. 

And  what  next  have  you  in  evidence  P 
There  were  five  nnmbers  altogether  of 
this  pa]>er,  but  it  is  only  the  two  last  num- 
bers which  are  brought  before  y  ou.  Now  it 
is  proved  to  you,  ana  very  cariously  proved 
to  you  in  evidence,  that  the  last  two 
numbers  were  those  which  appeared  under 
a  responsible  editor,  Mr.  Meany.  Now, 
what  is  the  obvious  inference  from  that  ? 
— and  it  is  an  inference,  to  my  mind,  as 

Slain  as  the  light:— it  is  this,  that  the 
rst  three  nnmbers,  published  during 
the  time  that  Mr.  O'Doherty  may  be 
reasonably  supposed  to  have  taken  some- 
thing upon  hmiself,  did  not  contain  a 
treasonable  line. 

Mr.  Twrdon  has  proved  that  during  the 
first  three  weeks  of  this  paper  the  prisoner 
was  at  the  office — that  a  responsible 
editor  was  then  appointed ;  and  when 
this  editor  was  appointed,  my  client 
abandoned  his  attendance  at  the  office, 
that  then  the  treason  commenced,  if 
treason  it  be.  That  struck  me,  gentle- 
men, to  be  the  evidende,  which  to  the 
mind  of  any  honest  man,  ought  to 
countervail  the  mere  constructive  evi- 
dence that  is  ^ven  you  of  his  being  the 
registered  proprietor.  Observe,  you  can- 
not make  him  responsible  for  the  acts 
of  that  editor.  No  man  ciw  commit 
felony  by  proxy :  your  servant  cannot  rob 
in  your  name,  nor  can  he  murder  in  your 
name ;  and  he  cannot  commit  the  highest 
ofi*ence  known  to  the  law  in  your  name. 
You  cannot  make  the  prisoner  responsible 
for  any  acta  but  his  own. 

[It  is  doubtful  if  O'Dohertu  ever  saw 
the  papers  of  July  1  and  July  8  before 
they  were  published.  The  first  is  signed 
K,  I.  BoherUu  which  was  not  his  usual 
signature,  and  the  Pf  per  of  July  8  was  at 
first  signed  only  by  WulMurM,  the  other  pro- 
prietor, Mid  was  not  signed  by  0*Doherty 
until  sent  back  by  the  fiegistrar.  The 
copy  is  uncut,  and  there  is  no  evidence 
that  he  ever  looked  inside  it.  Having 
gone  through  the  other  articles  which 
were  not  written  by  the  prisoner,  counsel 
proceeded  to  deal  with  the  article  "  Our 
Harvest  Prospects,**  and  having  pointed 
out  that  the  manuscript  of  that  part  of 
the  article  which  urged  the  people 
''to  save  the  coming  harvest,  and  ease  their 
longing  thirst  deep,  deep  in  the  blood  of  the 
English  foe." 

was  missing,  contended  that  it  was  not  in 
the  original  article,  from  which  it  di£fered 
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in  style,  and  that  it  must  hare  been  an 
interpolation.] 

Now,  gentlemen,  let  me  take  this  article, 
**  Our  Harvest  Prospects,**  so  far  as  it  is 
alleged  to  be  in  the  prisoner's  handwriting. 
I  will  read  it  for  you,  every  word ;  and  let 
08  see  if  you  can  draw  from  that  article 
the  inference  that  the  writer  of  it  intended 
to  depose  the  Queen.  Before  I  observe 
upon  it,  I  may  say  at  once,  gentlemen, 
that  the  man  who  wrote  this  article  did, 
to  my  mind,  beyond  all  ouestion,  contem- 
plate that  there  should  be  a  resistance  in 
every  seaport  in  Ireland  to  the  grain  being 
taken  out  of  the  country.  Now,  gentle- 
men, that  is  a  very  wrong  thing ;  but  does 
it  amount  to  an  intent  to  levy  war,  in 
order  to  compel  her  by  force  and  constraint 
to  ohan^  her  counsels  and  measureB  P 

Admitting  such  to  be  the  intent— and 
having  shown  you,  gentlemen,  that 
although  that  goes  a  certain  way,  yet  it 
does  not  go  the  whole  way,  of  this  indict* 
ment,  and  that  you  musk  go  further — let 
us  read  over  tnis  article  together,  and 
judffe,  as  honest  men,  whe^er  you  can 
find  uttered  in  it  that  further  intent  which 
will  be  necessary  in  order  to  sustain  this 
charge.  I  will  read  to  you  the  parts  which 
are  proved  to  be  in  the  handwriting  of  my 
client  and  the  parts  which  are  not.  It 
begins 

**  Our  Harvest  ProspeeU. 

**  From  all  parts  of  the  country  assurances 
reach  us  of  an  abundant  hanrest,  and  cries  of 
plenty  resound  in  the  ears  of  the  well-nigh 
famished  people,  filling  their  hearts  with  on- 
defined  hope  and  joy;  hrightening,  in  their 
desolate  homes,  the  wan  and  haggard  eye  of 
many  a  starving  mother,  whilst  the  happy  echo 
flushes,  with  a  momentary  glow  of  health,  the 
pale  cheeks  of  their  skeleton  children;  and 
fh'm  north  to  south  the  midnight  air  resounds 
with  the  cries  issuing  from  the  forms  of  what 
onee  were  men,  on  bended  knees,  with  arms 
outstretched  to  heaven,  imploring  its  mercy, 
that  in  the  ripeness  of  the  growing  com  fields 
their  hitter  cup  of  misery  may  pass  away.*' 

It  does  occur  to  me  that  in  the  very 
first  paragraph  of  this  article,  you  have 
presentedthe  idea  which  appears  to  me  to 
have  sat  like  a  nightmare  upon  the  mind 
of  the  writer,  pressing  so  forcibly  upon 
him  as  almost  to  have  deranged  his  reason, 
as  it  certainly  perverted  his  judgment, 
lliat  idea  was  the  most  terrible  that  could 
be  presented  to  the  human  mind — the 
idea  of  another  year  of  famine.  May  Qod 
in  his  mercy  grant  that  what  was  a  dream 
to  him,  may  not  before  long  be  realised. 

Oentlemen  of  the  jury,  I  do  not  wish  to 
influence  you  by  anything  in  the  past 
history  of  my  client,  because  I  say  at 
onoe  uiat  a  man  of  heroic  humanity,  and 
a  man  who  perhaps  may  have  much  to 
recommend  him,  may  Btill  be  gidlty  of 

FF 
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the  offence  charged  in  this  indictment; 
and  however  you  may  be  disposed  to  pity 
him — to  regret  that  a  young  man  of 
generous  feelings  should  be  led  astray, 
that  ought  not  to  influence  your  verdict. 
But  I  will  tell  you  how  my  client  did 
become  impressed  with  this  terrible  idea 
which  haunted  him,  whether  he  was  the 
writer  of  this  article  or  not.  He  was  a 
medical  student,  and  it  was  his  lot  to  vinit 
the  fever-sheds  into  which  famine  had 
driven  the  victims  of  disease,  and  he  was 
also  a  member  of  some  society  which  de- 
voted itself  to  charitable  purposes — some 
religious  society  belonging  to  the  I'oman 
Catholic  Church.  In  these  two  situations 
he  was  frequently  called  upon  to  visit  the 
squalid  abodes  of  misery,  to  go  among  the 
poor  who  were  stricken  with  the  famine 
fever,  and  his  nerves  must  have  been 
strong  indeed  if  they  were  not  affected, 
bis  feelings  harrowed,  and  his  mind  in- 
fluenced, by  the  dreadful  scenes  which  it 
was  then  his  lot  to  witness.  Influenced  by 
these  terrible  feelings  and  the  dreams 
which  so  constantly  haunted  him,  he  es- 
tablished a  newspaper  to  advocate  the 
rights  of  the  starvmg  and  suffering  people 
to  be  fed,  and  the  title  of  that  paper,  the 
Iriih  Tribune^  is  suflBcient  to  show  the 
feelings  which  weighed  upon  his  mind. 
You  remember  when  a  French  physician 
— I  believe  I  misstated  the  facts  the  other 
day — who  came  over  here  to  ascertain  the 
nature  of  the  fever  then  raging  through 
the  country,  was  taken  ill,  and  Dr.  Cv/rran, 
who  attended  him,  was  seized  with  the  in- 
fectious fever  and  died  of  it ;  when  no  one 
could  be  found  to  go  beside  that  foreigner, 
to  take  a  place  beside  the  bed  of  con- 
tagion, and  what  was  believed  to  be  the 
bed  of  death,  this  young  man  who  now 
stands  in  the  felon's  dock  did  volunteer 
to  take  that  place  and  remained  by  him. 
He  undertook  it,  and  night  and  day  sat 
by  his  bed-side.  I  do  not  mention  that 
(pardon  me  if  I  do  wrong)  to  influence 
you  in  jrour  judgment,  or  to  induce  you 
to  find  hun  innocent  if  you  believe  him  to  be 
guilty — God  forbid  I  should  do  so.  I  was 
endeavouring  to  account  to  you  for  what 
does  appear  to  me  to  be  the  leading  idea 
of  his  mind — the  idea  which  haunted  him 
perpetually,  which  unsettled  his  judg- 
ment, and  made  him  write,  if  he  did 
write,  what,  God  knows,  I  hope  he  now 
regrets.  Though  it  is  not  the  ofience 
oharged  in  this  indictment,  still  it  is 
an  ofl'ence,  and  a  great  offence.  Cannot 
you  believe  when  he  has  gone  among  the 
abodes  of  death,  and  when  he  had  gone  to 
the  fever-sheds,  that  in  the  long  and 
sleepless  nights  when  he  watched  beside 
the  bed  of  that  foreigner,  in  the  gloom 
and  the  stilloeM  of  the  chamber  of  disease, 
that  tl^e  images  of  what  be    had  seen 


!  haunted  his  mind  f    And  when  bo    re- 

I  membered  that  a  few  short  months  would 

pass,  and  then  the  peasantry  would  look 

I  upon  valleys  rich  with  golden  grain,  and 

see  the  flocks  and  herds  of  the  rich  man 

.  upon  his  verdant  fields,   and  that  thej 

'  would  see  in  the  midst  of  that  abundance 

their  children   die  of   starvation — I   ask 

I  you  cannot  yon   believe  that    this    idea 

haunting  his  mind,  did  excite  bim  to  form 

,  the  design,  perhaps  the  wicked  design, 

i  chat  the  people  ought  not  to  permit  that 

I  harvest  to  go  away  to  another  country, 

and  yet  not  believe  that  he  was  guilty  of 

I  the  treasonable  intentions  charged  in  this 

indictment  P     I  can      I  know  there  may 

be  something  said  in  reply  to  this ;  bu*, 

I  I  repeat  again,  that  whatever  will  be  said 

I  by  my  learned  friend,  I  know  will  be  aaid 

'  fairly  to  you  ;  it  never  was,  it  never  oonld 

be  in  the  heart  of  a  man  of  geniaa  to  mn 

down  a  victim  in  the  dock. 

But,  gentlemen,  it  may  be  said  that  a 
general  attempt  to  prevent  the  harvest 
going  abroad  would  amount  to  a  levying 
of  war  against  the  Queen.  £)ven  if  yoa 
believe  that,  I  think  I  could  show  that  it 
was  not  a  levying  of  war  with  the  intent  to 
compel  her  to  change  her  measnree  or 
counsels  by  force  or  constraint,  by  abso- 
lutely putting  a  constraint  on  the  royal 
will.  I  believe  that  if  our  Sovereign  oonld 
have  her  will,  the  Irish  people  woold  eat 
their  own  harvest.  But  let  me  just  re- 
mind you  how  far  this  doetrine  of  ooa- 
structive  treason  may  be  carried,  if  yoa 
accede  to  it  by  your  verdict  to-day.  Do 
you  think  that  you  can  find,  apon  yonr 
oaths,  that  a  man  exciting  the  people  to 
keep  the  harvest  at  home  is  guilty  of 
levying  war  against  the  Queen,  for  the 
purpose  of  compelling  her  by  foroe  and 
constraint  to  change  her  measures  and 
counsels  P  You  cannot  believe  that  any 
attempt  to  keep  the  harvest  at  hon« 
would,  in  reality,  exercise  a  personal 
force  and  constraint  upon  the  Qoeen.  I 
would  almost  say  that  is  the  char^ge  made 
here.  But  force  and  constraint  of  some 
kind  must  be  exercised. 

Do  you  remember  a  few  years  ago  when 
an  agitation  was  got  up  m  this  conn^ 
against  the  Established  Church  ?  Do  yon 
know  that  publications  were  then  issned 
which  the  law  called  criminal,  and  wbidi 
I  believe  to  be  criminal,  exciting  the 
people  to  resist  the  payment  of  tithes  f 
Do  you  remember  that  that  resistanoe 
was  actually  made  P  And  do  yon  remon- 
ber  that  in  many  places  mnltitndes  as- 
sembled to  prevent  the  tithes  being  paid, 
and  that  it  was  found  impossible  to  enforce 
the  payment  of  themP  No  doubt  that 
was  highly  criminal.  But  would  yon  find 
that  every  man  who  sanctioned  and  soft- 
oouraged  that  resistance  to  the  payment 
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of  tithes,  or  the  registered  proprietor  of 
every  paper  in  which  an  article  appeared 
encouraging  it»  was  guilty  of  treason 
against  the  Sovereign?  I  do  not  think 
yon  would.  See  then  how  far  this  doctrine 
of  constmctive  treason  can  be  carried.  If 
to  incite  the  people  to  keep  the  harvest  at 
home  be  treason,  eqnally,  and  by  parity 
of  reasoning,  inciting  the  people  not  to 
pay  tithes,  which  belong  as  much  to  the 
clei'gyraan  as  the  harvest  does  to  the 
people  in  England  who  eat  it,  must  be 
treaison. 

I  can  suggest  to  von  a  multitude  of 
other  instances  bv  which  I  might  show 
the  danger  of  establishing  such  a  doctrine* 
Therefore,  except  yon  are  clearly  satisfied 
that  in  this  attempt — which  I  admit  is 
plainly  contemplated  by  this  article<-»- 
to  keep  the  harvest  at  home  by  force, 
there  was  an  attempt  to  compel  the  Queen, 
bv  force  and  constraint  to  compel  her,  to 
change  her  measures,  you  ought  not  to  find 
the  prisoner  guilty,  even  although  you 
are  satisfied  that  he  was  the  writer  of 
the  article. 

Now  let  us  |H*oceed  with  the  article, 
and  I  win  do  so  with  as  little  comment  as 
possible.  I  have  shown  you  the  leading 
idea  and  the  key  to  the  entiie  of  it : — 

"  And  shall  it  ?  Oh  I  'tis  difficult  to  reflect 
with  calmness  opoo  such  a  qoestion,  ami  stand- 
ing upon  our  own  soil,  to  rescue  within  our- 
selves the  probable  destiny  of  the  food  which 
we  behold  rapidly  ripening  in  the  sunshine,  and 
hastening  to  the  sickle  and  the  pruning  knife— 
and  casting  our  eyes  into  futurity,  question 
whether  unborn  generations  of  Irishmen  shall 
offer  up,  yearly,  thanksgiving  for  a  crop  destined 
to  preserve  them  from  the  racking  torture  of 
starvation,  with  the  horrifying  aooompaniments 
of  the  poorhouse  and  the  fever-shed.** 

Bee  how  the  idea  I  have  suggested  to 
you  as  the  leading  one  in  his  mind  breaks 
out  in  every  instance. 

''Whether  future  historians  win  record  it 
amid  the  exuhing  p«ans  of  an  emaneipated 
nation,  as  the  last  plank  ef  the  constitnnon  in 
whose  defence  was  scouiged  from  the  land,  by 
their  enraged  and  madc^ned  forefathers,  the 
most  cruel  and  relentless  tyranny  that  ever  dis- 
graced the  earth,  or  prostrated  its  victims 
beneath  the  level  of  the  lowliest  animals.*' 

That  is  strong  language^an  exciting 
appefd  to  the  passions  of  the  people, 
which  ought  never  to  have  been  made. 
But  that  is  not  the  question  you  have  to 
try.  The  question  you  have  to  try  is,  is 
it  treason  P  and  that  alone. 

'*  ()r,  shuddering  as  the  conception  is,  shall 
slavery  and  degradation  for  yet  another  year 
leave  its  imprint  upon  us ;  and  shall  we,  with 
folded  arms,  and  a  patience  that  is,  in  truth,  a 
spectacle  to  the  world,  for  the  finger  of  scorn 
and  derision  to  be  pointed  at,  witness  our  jackal 


I  will  conceal  nothing  f^om  you. 

"  drive  ttom  our  fields,  and  from  before  our  very 
eyes,  our  sheep  and  our  oxen,  and  the  com  thereof 
to  thrive  and  fatten  upon,  whilst  they  torture  their 
hellish  minds  for  inventions  to  aid  the  gallows, 
extermination,  emigraticm,  the  prison,  or  the 
fever-shed " 

**  The  fevet  shed !  '*  Again,  gentlemen, 
you  will  see  that  one  idea  breaking  out — 
the  monomania  of  his  mind. 

"  to  rid  themselves  by  wholesale  of  their  serfs, 
and  nourish  the  next  crop  with  the  marrow  and 
the  bones  of  the  widow  and  the  orphan  ?  ** 

That  is,  I  repeat,  writing  highly  to  be 
condenmed ;  but  that  is  not  the  question 
you  have  to  try.  When  you  are  called 
upon  to  enter  into  the  mmd  of  the  man 
who  wrote  this  article,  and  to  find  what 
were  his  secret  intentions,  every  motive 
which  infiuenced  his  mind  must  be  evi- 
dence to  go  to  you,  and  you  must  put 
yourselves,  if  you  can,  in  his  place,  and 
you  must  bring  up  before  your  minds  the 
visions — the  homfying  visions  of  misery 
which  had  imprinted  their  indelible  marks 
upon  his  imagination  and  his  thoughts, 
and  you  must  make  every  allowance  for 
those  visions  which  so  haunted  him,  be- 
fore you  can  judge  of  his  intenticms  and 
thoughts  in  these  articles.  Have  you 
heard  of  the  famiue  fever  P  There  is  such 
a  thing  as  the  famine  fever;  and  it  has 
seized  upon  thousands  and  tens  of  thou- 
sands of  our  fellow-creatures  in  this  land. 
And  in  a  country  which  produces  food 
more  than  sufiicient  to  support  in  health 
and  strength  every  human  being  whom 
God  had  placed  upon  its  soil — the  merciful 
dispensations  of  God,  who  gives  his  sun 
to  ripen  that  harvest,  and  the  rain  to 
make  it  grow-^the  merciful  dispensations 
of  that  God  appear  to  be  thwarted  by  some 
malignant  influence,  and  men  have  died 
of  starvation  amidst  this  plenty.  Do  you 
remember — you  may  have  seen  it  ia  the 
public  papers — that  in  a  court  of  justice  it 
was  proved — it  was  sworn  in  a  court  of 
justice,  that  a  mother,  whose  child  had 
died  of  famine,  had  not  consigned  the 
corpse  of  that  child  to  consecrated  ground^ 
but  had  retained  it  in  her  house  that  she 
miglit  satisfy  the  cravings  of  a  mother's 
appetite  with  the  flesh  of  that  child  P  Do 
you  rememb^  to  have  seen  in  the  public 
papers  a  statement  made  by  a  clergyman 
at  a  public  meeting,  that  driving  into  the 
town  of  Sligo,  within  a  mile  or  two  of  a 
great  commercial  sea-port,  his  eye  was 
attracted  by  the  sight  of  the  miserable 
skeletons  of  almost  naked  children  col- 
lected round  a  motionless  form  in  a  cabin 
by  the  road  side ;  he  went  to  them  and  he 
heard  the  expressions  *'mammv  get  up 
and  give  us  food,"  and  he  saw  there  four 
ohildfen  watching  ovw  the  motlMr  wh» 
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had  died  of  starvatiou,  and  appealing  to  i 
her,  unconscious  that  nhe  was  dead.     He 
reported  this  to  those  whom  he  thought 
would   be  able  to  look   after  it.     Three 
days   afterwards    he    passed    that    cabin 
again,  and  he  found  tne  mother's  corpse 
still  unburied,  and  one  child  dead  by  her  | 
side.     If  these  things  have  worked  upon 
the  mind  of  my  client,  and  made  him  reel  | 
deeply    and    intensely,   and    have    made  . 
him   write   strongly,   mischievously,   im- 
properly ;    oh !    estimate  the   strength  of 
his  motives  when  vou  come  to  judge  of 
the  writing,  and,  if  you  can,   trace   out  , 
some  other  reason  for  the  language  which  ^ 
is  used,  but  do  not  believe  that  he  con- 
templated this  odious   crime   of  treason  ' 
against  his  Queen.  i 

But  he  speaks  here  of  **  the  foe  " ;  and  i 
of  **  the  foe  *'  driving  the  harvest  away,  i 
No  doubt  he  meant  by  that,  the  absentees  | 
and  those  who  take  away  our  food  while  ; 
our  people  are  starving.  Can  you  not 
conceive  a  man  using  that  expression, 
perhaps  of  a  minister  in  office,  without 
being  guilty  of  treason  to  his  Queen  P  Do 
you  remember  that  a  jury  of  your  coun- 
trymen upon  their  oaths  found  and  pre- 
sented, that  the  prime  minister  of  England 
was  guilty  of  the  death  of  a  human  being, 
who  had  died  of  starvation?  Upon  their 
oaths  they  found  that.  And  if,  when  my 
client  looked  at  this  country,  and  saw 
other  nations  sending  over  here  their 
ships  laden  with  grain  to  relieve  the  peo- 
ple of  Ireland,  and  when  he  found  that 
the  Government  of  England — although  it 
is  not  for  ns  to  discuss  it  here — acting 
upon  some  notion  of  political  economy, 
refused  to  import  one  particle  of  corn  into 
Ireland  at  the  national  ex()ense,  it  was 
wrong,  no  doubt,  to  use  the  expression 
"  the  foe  "  ;  it  was  wrong  to  speak  of  the 
Whig  minister  as  **  the  jackal  foe "  who 
drove  from  our  fields  that  com,  which  an 
embargo  would  have  kept  from  leaving 
our  shores  ;  it  was  wrong — it  might  have 
been  seditious,  but  it  was  not  treasonable. 

The  Council  of  Three  Hundred  cannot 
mean  a  Provisional  Gk)vemmeiit.  You 
know  that  it  was  a  Council  suggested  by  the 
late  Daniel  O^Connell,  to  guide  and  direct 
the  repeal  movement ;  and  this  was  the 
Council  of  Three  Hundred,  which  was 
referred  to  as  something  defined  and  well 
known  to  the  country;  not  using  the 
words  **  a  Council  of  Three  Hundred,"  but 
**  the  Council  of  Three  Hundred,*'  which 
perhaps  the  suspicion  of  the  Crown  counsel 
and  the  Queen  s  prosecutor  might  inter-  | 
pret  into  a  Provisional  Government. 

Q^ntlemen,  this  Act  waa  framed  to  meet  i 
a  particular  end;   and  it  never  was  in- 
tended to  be  forced  so  as  to  catch  men 
w^o  might  use  strong  language,  or  who 
night  write  seditioualy,  in  the  penalties  of 


treason.  If  it  was,  it  would  be  tiie  most 
oppressive  act  that  ever  yet  crushed  down 
the  liberties  of  this  country.  Because, 
observe  a  man  starting  a  newspaper  knows 
that  he  must  run  certain  risks :  he  must 
get  persons  to  write  for  him ;  be  allows 
persons  to  write  for  him ;  and  he  does  so 
under  a  terrible  responsibility,  enough  to 
crush  down  the  press ;  but  if  to  that  you 
add  a  responsibility  for  every  unguarded 
expression  which  finds  it  way  into  the 
paper — or  for  some  one  word  which  one 
counsel  may  tell  von  bears  one  con- 
struction, and  another  a  difierent  con- 
struction, till  in  the  conflict  of  a  long 
argument  a  jury  may  fall  into  a  verdict  of 
guilty ;  and  if  you  add  to  that  the  penalties 
of  high  treason,  I  protest  I  would  rather 
see  a  friend  or  relative  working  over  a 
mine  loaded  with  gunpowder,  and 
dropping  sparks  every  moment  upon  the 
combustible  material,  than  suffer  him  to 
lend  hi.s  name  to  the  press. 

You  are  not  to  look  to  the  consequences 
of  this  verdict — if  you  arrive  at  tne  con- 
clusion of  guilt — but  you  are  to  say,  that 
yon  will  pause  well  before  you  eetablish  a 
precedent  which  will  make  our  newspaper 
press  the  slave  of  Government,  and  give 
to  every  Attorney-General;  at  any  future 
day,  the  opportunity  of  crushing   public 
liberty  in  Ireland.    And  unless  you  are 
required  in  the  strongest  manner  by  your 
oaths,  I  implore  of  you  never  to  find  a 
verdict  whicn  will  make  this  country  an 
enslaved  one  ;  for  if  once  this  doctrine  of 
constructive  felony  be  established  against 
the  press,  I  shall  despair  of  the  liberties 
of  my  country.   To  be  sure  it  may  be  said, 
if  the  press  were  gone,  we  would  still  have 
our  constitution.  What  is  our  constitution  ? 
I  will  tell  you  what  our  constitution  k, 
and  where  the  liberties  of  Ireland  and 
the  constitution   are — they    are    in    your 
breasts.     To  the  judges  l^e  law  has  ^ven 
high  privileges  and  great  prerogatives,  and 
to  their  breasts  it  has  intrusted  the  ex- 
pounding of  the  laws ;  but  to  the  breasts  of 
jurors — the  (lopular  principle  of  our  j  adit-ial 
tribunals, — it  nas  intrusted  the  protection 
of  the  liberties  of  the  subject.     Oh  !   if  jon 
abandon  your  duty — if  you  do  not  protect 
it,  where  is  our  constitution  P     It  is  not  in 
Acts  of  Parliament — it  is  not  in  charters- 
it  is   not  in  the  archives  of  the   realm. 
Charter  might  be   heaped  upon  charter, 
declaratory  of  our  rights ;   statute  might 
be  piled  upon  statute  od  the  dusty  shelf, 
declaring  and   expounding  the  rights  <^ 
Britons ;  and  the  genius  of  the  oonstitn- 
tion  might  slumber  for  ever  in  the  haunts 
of  the  unfi*equented  Record  Tower,  where 
no  footstep  could  disturb  the  silence  of  its 
loneliness — unless  the  knowledge  of  those 
rights  was  difiVised   abroad — unless  mea 
in  the  jury-box   knew  their  rights,    and 
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knowing  them,  determined  to  maintain 
them.  By  this  sacred,  right,  and  by  that 
duty  which  the  law  has  cast  npon  yon 
to-aay  to  protect  the  constitntion,  if  it  be 
necessary,  aeainst  the  encroachments  of 
the  law,  I  cwl  npon  yon  for  yonr  verdict 
of  acquittal.  Give  me  no  divided  jury. 
Let  there  be  no  more  halting  between  two 
opinions.  Choose  this  day,  every  man  of 
yon,  your  part  between  tyranny  and  free- 
dom. Declare  one  and  all,  with  one  heart, 
for  freedom — show  for  once  that  Irishmen 
can  be  unanimous.  Upon  your  oaths  de- 
clare that  you  do  not  believe  that  this  man 
did  intend  to  depose  the  (^ueen  ;  or  that  he 
did  intend  to  levy  war,  m  order  by  force 
and  constraint  to  compel  her  to  change  her 
measures ;  or  that  he  did  utter,  express, 
and  declare  that  intention  in  these  publi- 
cations. Say  that  you  are  not  satisned  of 
that,  and  pronounce  your  verdict  of  not 
guilty,  which  will  banish  this  odious 
attempt  to  establish  constructive  felony 
for  ever  from  this  court.  Declare  you,  as 
honest  men,  that  no  man  can  commit 
felony  by  proxy  ;  that  not  from  inference, 
not  from  guess,  not  from  speculation,  not 
from  the  ingenuity  of  counsel  will  you 
infer  the  intention  of  a  man's  heart,  unless 
you  are  satisfied,  plain  as  the  sun  at  noon- 
day, that  he  uttered,  expressed,  and  de- 
clared these  treasonable  designs,  which 
this  indictment  calls  upon  you  to  say  that 
he  entertained.  I  call  upon  you  by  your 
verdict  of  not  guilty  to  reconcile  the 
people  to  the  constituted  tribunals  of  your 
uma,  and  secure  for  ever,  against  all  power 
and  oppression  of  the  Crown,  the  libBrties 
of  the  subject. 

Reply. 

Whiteside,  in  reply,  contended  that,  to 
attempt  by  force  to  prevent  the  harvest 
from  leaving  Ireland  would  be  levying 
war  against  the  Queen,  and  cited 
Foster-^  (a) 

"  Insmrrections  in  order  to  throw  down  nil  en- 
closurcfl — ^to  alter  the  estabHehed  law,  or  change 
religion — to  enhance  the  price  of  all  labour,  or 
to  open  all  prisonfi — all  risings  in  order  to  effect 
this — innoTations  of  a  public  and  general  concern 
by  an  armed  force,  are,  in  oonHtmction  of  law, 
high  treason,  within  the  clause  of  levying  war. 
For  though  they  are  not  levelled  at  the  person 
of  the  king,  they  are  agaiDst  his  royal  majesty  ; 
and,  besides,  they  have  a  direct  tendency  to 
destroy  all  the  bonds  of  society,  and  to  destroy 
all  property,  and  all  government,  too,  by 
numbers  and  an  armed  force.** 

•*  Insurrections  likewise  for  redressing 
national  grievances,  or  for  the  expulsion  of 
foreigners  in  genera),  or  indeed  of  any  single 
nation  living  here  under  the  protection  of  the 
king,  or  for  the  reformation  of  real  or  imaginary 
evils  of  a  puUic  nature,  and  in  which  the  in- 

(a)  Fost.  C.  L.  211. 


surgents  have  no  special  interest — risings  to 
effect  these  ends  by  force  of  numbers,  are,  by 
construction  of  law,  within  the  clause  of  levy- 
ing war — for  they  are  levelled  at  the  king's 
crown  and  royal  dignity." 

Now  nothing  can  be  plainer — ^nothing 
can  be  more  distinct  than  those  positions  of 
the  learned  judge ;  no  further  argumenta 
need  be  urged  to  you  on  the  subject,  and  the 
question  will  bo  the  application  of  the 
evidence  to  the  principles  so  clearly  laid 
down. 

More  complete  evidence  of  publication 
was  never  given  in  a  court  of  justice. 
But  it  has  been  said  that  the  lodgment 
of  the  paper,  and  the  publication  of 
it,  do  not  conclusively  establish  the 
intent  of  the  prisoner.  Now  a  man 
must  reasonably  be  considered  to  in- 
tend the  consequences  of  his  own  act. 
If  a  man  resolves  beforehand  to  establish 
a  weekly  ioumal,  to  publish  it,  to  print  it, 
and  to  sell  it,  is  it  too  extravagant  a  pro- 
position to  submit  to  the  reason  and 
intelligence  of  a  jury,  that  he  meant  to  do 
the  thing  which  he  actually  has  done; 
that  he  intended  to  print  it,  to  sell  it  for 
profit,  or  it  may  be,  as  in  the  present 
instance  I  rather  believe  it  to  be,  for  the 
purpose  of  spreading  the  peculiar  opinions 
of  the  prisoner,  which  he  has  a  perfect 
right  to  do — is  it  too  extravagant  a  thing 
to  submit  to  you,  that  he  intended  to  do 
the  very  thing  that  he  has  done  P 

[Counsel  referred  to  Bex  v.  Dixon ;{a)  Ew 
V.  8hsppard;{h)  Ber  v.  Mazagora;(c)  Havre 
V.  Wilson  ;(d)  Rex  v.  WaUer:{e)  Reoe  v. 
Outeh  and  Fislier;(f)  Besr  v.  WoodfaU;{g) 
ata/rkie,  Ev.  192.] 

If  the  prisoner's  intent  to  levy  war  be 
proved,  it  is  enough ;  it  is  not  necessary  to 
prove  that  he  intended  to  force  the  Queen 
to  change  any  particular  measures  or 
counsels.  (ThisHiwood'e  case,(^j  MitcheVs 
caee.(O)  If  you  believe  upon  the  evidence 
the  prisoner  compassed  the  levying  of  war 
against  the  Queen,  or  intended  it,  or  con- 
trived it,  what  particular  measure  the 
persons  who  were  to  levy  the  war  con- 
templated to  gain  by  that  insurrectionary 
movement,  is  wholly  unimportant ;  if  they 
meant  to  dictate  to  the  Government,  if 
they  meant  to  control  the  Government,  if 
they  meant  to  overawe  the  Government, 
that  is  quite  enough.  They  levy  war,  not 
to  sustain  the  Queen's  authority,  not  to 

(a)  S  M.  &  S.  15. 

(fr)  Ross.  &  Ry.  169. 

(c)  lb. 291. 

{d)  9  B.  &  C,  648. 

(«)  3E6p.  31. 

(/)  Moo.  &  M.  438. 

(o)  6  Burr.  2667. 

(X)  88  St.  Tr.  688,  708,  951. 

(f)  Above,  p.  599. 


907] 


Tke  Qiveen  ayainat  O'Doherty,  1848. 


[908 


enable  her  to  rule  as  she  has  done,  bat  to 
compel  her  to  do  sotnetbiiig  she  has  not 
heretofore  done ;  what  that  particular 
measure  or  counsel  may  be,  is  wholly  im- 
material. The  gist  of  the  matter  is,  did 
he  compass  or  intend  the  levying  of  war? 
If  he  did,  it  necessarily  must  be  within  the 
meaning  of  the  Act  of  Parliament,  "  a 
compassing  to  levy  war  to  compel  her 
to  change  her  measures  or  counsels.'*  I 
will  show  you,  gentlemen,  how  it  must  be 
so.  You  may  know  this  yourselves  by 
looking  at  the  Act  of  Parliament,  as  well 
as  a  lawyer  ;  because  there  are  only  three 
thin^  specified  in  the  Act :  one  is,  to  levy 
war  in  order  by  force  to  compel  the  Queen 
to  change  her  measures  or  counsels ; 
another  is,  to  overawe  both  houses  or 
either  bouse  of  Parliament ;  and  the  third 
is,  to  provoke  a  foreign  invasion.  Well, 
the  publications  in  question  are  manifestly 
not  to  provoke  a  loreign  invasion;  they 
are  not  to  intimidate  both  houses  or  either 
house  of  Parliament ;  and,  consequently, 
if  they  did  not  fall  within  the  first  section 
of  the  Act  of  Parliament,  they  would  not 
fall  within  it  at  all.  Then  this  strange 
consequence  would  follow:  that  a  man 
might  levy  war,  or  compass  to  levy  war, 
throughout  the  length  and  breadth  of  the 
land;  but  unless  he  nays,  **  I  apprise  you 
it  is  for  this  particular  measure,  or 
that  particular  measure,  I  am  going 
t)  levy  war,"  he  would  escape.  The 
law  is  a  rule  of  reason ,  and  consequently 
if  the  fact  be  proved,  the  fact,  in  this  case, 
being  the  intent  of  the  prisoner  to  levy 
war,  which  intent  is  to  be  gathered  from 
the  evidence  in  the  case,  it  is  perfectly 
immaterial  what  counsel,  or  what  measure 
it  was,  he  desired  to  change  or  accomplish. 
[The  Solicitor- Oeneral  proceeded  to  cora- 
raent  on  the  article,  **Our  Harvest  Pro- 
spects '^ :]  Now  my  learned  friend  has  8ub- 
mitted  to  you,  that  the  meaning  and 
intent  of  all  this  is,  merely  to  prevent  the 
corn  being  sent  out  of  the  country.  Sup- 
posing it  was  BO,  if  that  is  to  be  dono  by 
*'  an  armed  insurrection,"  that  is  the  very 
thing  which  the  law  forbids ;  that  is  the 
identical  crime  of  which  we  complain, 
supposing  his  assumption  to  be  true.  In 
mv judgment,  in  effect  the  article  has  a  two- 
fold character ;  it  appears  to  be  directed 
against  the  harvest  leaving  the  country  ; 
and  it  also  contains  the  whole  plan  and 
groundwork  of  a  general  simultaneous  in- 
surrection, in  order  to  emancipate  the 
nation  from  the  **  relentless  tyranny  "  that 
degraded  and  disgraced  it.  So  that  that 
is  merely  the  pretext  or  pretended  object. 
But  supposing  it  to  be  the  true  object,  the 
argument  of  my  learned  friend,  Mr.  Butt, 
is  this,  that  the  whjle  nation  may  arise — 
for  it  mast  gototnis,  in  order  to  acquit  the 
prisoner— may  organise  and  train  bands, 


in  order  perforce  to  prevent  any  farmer 
selling  any  portion  of  his  com  to  any  man 
in  England  or  Scotland ;  and  that  may  be 
done  with  impunity.  But  you  remember 
the  passage  I  read  to  you  from  the  book 
of  Mr.  Justice  Foster,  which  says  that  a 
general  rising  for  a  general  purpose,  not 
a  partial  purpose,  as  breaking  into  a  single 
gaol,  but  a  general  simultaneous  rising, 
for  a  general  simultaueous  purpose ;  that 
makes  the  very  offence  of  levying  war, 
within  the  meaning  of  that  Act  of  Par- 
liament. 

And  if  he  compassed  and  intended  thai. 
he  is  guilty,  although  he  may,  at  the 
same  time,  have  had  the  other  intent,  <^ 
preventing  all  the  other  provisions  of  the 
country  from  leaving  it.  No  farmer  who, 
by  his  industry,  raises  oom,  shall  sell  it. 
Well,  then,  if  they  can  take  all  the  corn  of 
the  country,  why  should  they  not  take  all 
the  tea,  or  any  thing  else,  to  whatever 
extent  they  please,  and  relieve  you  of  it  ? 
It  is  the  argument  of  rapine  ;  it  is  saying, 
we  will  take  by  force  from  the  farmers  of 
the  country  all  they  have,  or  we  will  not 
allow  them  to  sell  it.  Why,  if  they  raise 
it  they  have  a  right  to  sell  it,  and  then  to 
say  it  will  be  better  to  purchase  with  the 
produce  other  corn  and  other  provisions 
at  a  cheaper  price.  Well,  then»  what  is 
the  intent  evidenced  by  that  first  part  of 
the  argument  P  Is  it  not  this,  that  the 
pople  had  been  too  patient  P  l^ey  ought 
immediately  to  rise  and  drive  ont  their 
'  *  Jackal  foe,"  which  is  the  British  Govern- 
ment, and  banish  the  tyranny  that  op- 
presses them. 

My  learned  friend,  Mr.  Butt,  ooncladed 
his  speech  by  telling  you  this  wa«  an 
audacious  attempt  to  re-establish  cons  trac- 
tive felony;  and  he  told  you  tken,  and 
told  you  truly,  that  liberty  did  not  oonsiat 
ill  charters  or  Acts  of  Parliament,  whioh,  in 
truth,  are  lifeless  things,  but  in  the  spirit 
and  manhood  of  the  people  who  popnoiotied 
them.  I  agree  in  that  sentiment,  very 
eloquently  and  very  nobly  expressed ;  but 
is  it  consistent  with  a  high  and  a  noble 
feeling  of  liberty,  to  tolerate  or  sanction 
such  sentiments  as  are  expressed  in  these 
publications  P  Do  they  not  tend  to  destroy 
liberty  ?  Do  they  not  tend  to  show  that  w^e 
are  unfit  for  freedom  P  that  those  who 
write  them  ought  not  to  bo  intrusted 
with  power  or  influence  in  this  country  ? 
For  what  safety  would  there  be  for  pro- 
perty or  liberty,  if  they  had  the  power  they 
covet  P  That  liberty  of  which  Mr.  BuU  Imab 
spoken,  will  be  in  real  jeopardy  by  allow- 
ing such  pubUcations  as  these  to  assail  it 
— much  greater  than  if  you  do  yoor  dnty, 
should  the  evidence  satisiV  your  con- 
sciences. For,  indeed,  trial  by  jury,  to 
quote  Mr.  Butt* 8  words,  would,  I  belieTe, 
be  *'  a  mockery,  a  delusion,  and  a  snare,*' 
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if  jurors  did  not  honestly  and  manWly 
give  the  verdict  of  their  conscienoeB, 
which  the  law  of  the  land  and  the  law  of  God 
requires,  careleus  whom  it  may  injure,  or 
careless  whom  it  may  serve.  Acquit  the 
prisoner  if  the  evidence  requires  it.  Lean 
m  his  favour,  if  yon  can,  according  to  the 
evidence.  Q-ive  him  the  henefit  of  any 
reasonable  donbt  which  the  circumstances 
of  rhis  case  may  warrant ;  but  if,  after 
a  patient  investigation,  you  feel  satisfied 
the  intents  laid  in  tiie  indictment  have 
been  proved,  then  I  tell  you,  under  the 
direction  of  the  court,  it  is  your  solemn 
and  sacred  duty  to  convict  the  prisoner, 
leaving  him  to  the  merciful  consideration 
of  the  court  to  make  such  representation 
to  them  of  bis  peculiar  case  as  the  facts 
and  circumstances  of  the  case  may 
warrant. 

Saturday,  August  19,  1848. 

In  summing  up,  Pbnnbfather,  B.,  read 
the  statutory  declaration  of  proprietorship 
of  the  Irish  Tribune,  made  by  the  prisoner 
and  B.  D'AUon  Williams. 

Gentlemen,  by  a  clause  in  the  Act  of 
Parliament  (6  &  7  Will,  4.  c.  76.)  it  is  pro- 
vided, that  a  copy  of  this  declaration  snail 
be  received  as  evidence  (nobody  could 
doubt  as  to  the  original  declaration,  signed 
by  the  party,  being  evidence).  It  says — 
*•  That  copies  thereof,  certified  to  be  true  copies 
by  ^8  Act  as  directed,  shall  respectively  be 
admitted  in  all  proceedings,  civil  and  criminal ; 
and  on  every  occasion  whatsoever,  touching  any 
newspaper  mentioned  in  such  delaration,  or 
touching  any  publication,  matter,  or  thing  con- 
tained m  any  such  newspaper,  as  conclusive 
evidence  of  the  truth  of  all  such  matters  set 
forth  in  such  declaration  as  are  hereby  required 
to  he  therein  set  forth,  and  of  their  continuance 
respectively  in  the  same  condition  down  to  the 
time  in  question  against  any  person  who  shall 
have  signed  such  declaration ;  unless  it  shall  be 
proved  that  previous  to  such  tinre  such  person 
discontinued  it,  or  that  previous  to  the  publica- 
tion in  question  on  such  trial,  such  person  did 
duly  siffu  and  make  a  declaration  that  such 
person  had  ceased  to  be  the  printer,  publisher, 
or  proprietor  of  such  paper." 

So  that  you  will  observe  that  the  Act  of 
Parliament,  while  it  makes  the  declaration 
signed  by  the  proprietor  or  publisher  to  be 
conclusive  evidence  against  him  of  the 
matters  contained  in  such  declaration, 
gives  him  the  opportunity  at  any  time  of 
relieving  himself  from  responsibility, 
that  is,  from  future  responsibility,  by 
giving  a  notice  that  he  has  ceased  to 
be  the  proprietor.  Now,  gentlemen,  upon 
this  Act  of  Parliament,  and  indeed 
independently  of  it,  1  would  say,  that 
the  declaration—and,  in  fact,  the  Act 
of  Parliament  only  applies  to  a  oopy  of  the 
declanfction— I  would  iay ,  that  the  deolara. 


tion  itself,  entered  into  solemnly  by  a 
party  and  si^ed  by  himself,  must  be 
conclasive  evidence  of  the  matters  con- 
tained in  that  declaration ;  and  those 
matters  are,  that  he  is  the  proprietor  and 
the  publisher  of  the  paper ;  and  that  that 
must  be  taken  to  be  evidence  a^^inst  him, 
not  only  in  oivil  questions  but  in  criminal 
proceedings.  If,  gentlemen,  this  were  a 
prosecution  for  merely  publishing  a  docu- 
ment— if  it  were  a  prosecution  for  a  libel, 
whether  at  the  suit  of  an  individual  or  at 
the  suit  oi  the  Crown,  which  charged  him 
with  publishing  a  libel,  to  the  injnir  of  a 
private  person  or  to  the  imury  and  danger 
of  the  State,  I  should  hold,  as  at  present 
advised, — it  is  not  now  before  me,  and 
therefore  perhaps  I  ought  not  to  be  called 
on  to  give  an  opinion  upon  it— that  this  is 
conclusive,  or  would  beoonolusive,  against 
him  of  the  fact  of  publishing,  and  of  fixing 
him  with  the  responsibility  of  such  pub- 
lishing. 

In  addition  to  thia  declaration,  two 
papers  have  been  produced,  beiuring  date 
respectively  the  1st  and  8th  of  July, 
signed  by  the  prisoner  with  his  proper 
name  and  handwriting,  and  sent  to  the 
Stamp  Office,  according  to  the  provisions 
of  this  same  Act  of  Parlismient ;  thereby 
further  admitting,  on  the  part  of  the 
prisoner,  that  those  two  papers  were  at 
least  published  by  him.  It  was  further 
provea  that  another  oopy  of  the  paper  of 
the  8th  of  July  was  bought  at  the  Tribwne 
office;  and  this  I  think  comprises  the 
whole  of  the  evidence  so  far  as  regards 
the  general  questioii  of  publication,  and 
the  general  evidence  against  the  prisoner 
as  a  newspaper  proprietor.  And  upon 
this  evidence,  if  it  rested  here,  a  question, 
I  think,  must  be  submitted  to  you ;  for 
although  I  would  hold  and  tell  you  that 
the  publishing  of  the  paper  is  conclusively 
proved  against  the  prisoner,  yet  it  does 
not  follow  that  that  proof  of  pubHcalaon 
necessarily  involves  him  in  the  guilt  of 
forming  the  wicked  and  felonious  design 
now  attributed  to  him.  I  say,  necessarily ; 
it  is  evidence  against  him.  Evidence 
there  is  from  those  papers  themselves, 
that  he  knew  what  he  published ;  and  if 
he  knew  what  he  published,  that  will  be 
evidence  to  you,  from  what  he  published, 
of  the  intention  which  he  formed  at,  and 
previously  to,  the  time  of  publication. 

IBnt  there  is  also  evidence  that  the 
article,  •*  Our  Harvest  Prospects,"  was 
written  by  the  prisoner.] 

If  it  was  published  by  him,  he  having 
written  it  himself,  or  knowing  its  contents, 
you  will  judge  whether  the  inference  is  in 
any  manner  strained  that  it  expressed  his 
sentiments  and  his  intentions.  If  it  did, 
gentlemen,  you  are  to  see  from  the  docu- 
ment what  tnese  intentions  were — whether 
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the  intention  was  to  establigb  a  connoil  in 
the  realm.  If  his  intention  was  to  estab- 
lish by  force  and  by  arms  a  Oonncil  of 
Three  Hnudred,  or  of  any  other  unmber, 
vrhioh  was  to  control  the  Sovereign,  which 
was  to  take  npon  itself  the  functions  of 
GrOYernment,  tnen  I  am  to  tell  yon,  that 
that  was  an  intention,  in  the  words  of  this 
Act  of  Parliament,  **to  deprive  or  depose 
our  most  gracions  Lady  the  Qaeen."  I 
mean  a  council  which  was  to  usurp  the 
functions  of  Government,  and  which  was 
to  act  as  the  Government  of  this  conntry. 
K  that  intention  existed,  and  if  it  was  to 
be  carried  into  effect  by  force,  it  was  an 
intention,  in  point  of  law,  to  depose  the 
Queen  from  her  sovereign  power.  If  his 
intention  was,  independently  of  that  con- 
sideration, to  have  a  rising  of  the  people 
altogether — a  general  rising  of  the  people 
— ^to  obstruct  by  force  any  general  measure 
of  the  Sovereign,  to  resist  by  force  and 
general  combination  the  execution  of  any 
law,  or  of  any  purpose  of  the  State,  that 
is  an  intention  to  levy  war  upon  the 
Sovereign.  And  if  that  intention  were  to 
prevent  the  exportation  of  com,  by  a 
simultaneous  movement,  by  an  armed 
force  of  the  people  collected  together, 
whether  of  millions  or  of  thousands,  if 
that  was  to  be  effected  by  force  and  con- 
straint, it  is  a  levying  of  war  upon  the 
Queen,  to  oblige  her  to  change  her  mea- 
sures. Gentlemen,  that  constraint  which 
constitutes  the  levying  of  war,  or  the 
intention  of  levying  war,  is  not  merely  a 
constraint  which  contemplates  the  im- 
prisonment or  the  confinement  of  the  royal 
person.  It  is  sufficient  if  it  be  such  as  by 
a  general  insurrection,  and  by  the  terror 
and  apprehension  of  that  general  insur- 
rection, to  oblige  the  Queen,  either  from 
fear  of  injury  to  her  subjects  from  the 
result  of  thiat  general  insurrection,  or  from 
any  other  cause  of  that  kind,  to  change  her 
measures;  whatever  may  operate  on  the 
mind  of  the  Queen  in  that  respect,  pro- 
duced by  force,  is  a  levying  of  war ;  and 
the  intention  to  call  upon  the  f)eople  to  do 
that  is  a  compassing  a  levying  of  war. 

Gentlemen,  I  am  not  saying  that  that 
b  the  import  of  the  document.  That  is  a 
question  entirely  for  yon. 

On  the  conclusion  of  the  summing  up 
the  jury  retired.  At  half- past  four,  the 
sheriff,  having  been  sent  to  inquire  if  they 
were  agreed,  stated  they  were  not,  and 
that  two  of  the  jury  were  very  ill.  The 
jury  having  been  sent  for — 

Foreman:  My  lords,  there  is  not  the 
slightest  possibility  of  our  agreeing. 
There  are  tnree  or  four  of  the  jurors  who 
are  not  of  the  same  opinion  with  the  rest, 
indeed,  supposing  we  were  to  remain 
locked  up  till  Monday  morning,  I  am  as 
oonfident  as  I  exist  that  I  ihall  have  th« 


same  answer  then  to  give  your  lordships. 
And,  my  lords,  I  have  to  say,  that  I  have 
been  very  unwell,  and  have  suffered  much 
during  the  proceedings  on  this  trial. 
Your  lordships  may  perhaps  reoollect 
that  I  mentioned  the  subject  to  yon  last 
evening,  previous  to  the  jury  leaving  the 
court.  I  must  now  call  upon  your  lordBhipe 
for  medicine ;  and  I  think  tliat  if  I  remam 
locked  up  for  the  night  I  shall  be  en- 
dangering my  life. 

Penitevathsr,  B.  :  Is  there  any  physician 
whom  you  would  wish  particularly  to  see, 
who  will  give  a  report  of  your  condition 
to  the  court  P 

Foreman  .*  No,  my  lord. 

Kemmie:  Doctor  Speedy  is  here,  my 
lord. 

Pennepather,  B.  (to  Doctor  8j^eedy)z 
You  are  to  attend  and  examine  into  tiie 
state  of  health  of  those  jurors,  or  any  of 
them  who  say  that  they  are  unweU  ;  and 
you  will  so  examine  them  as  to  be  able  to 
answer  upon  your  oath  what  you  think  of 
them.  You  will  not  hold  any  communica- 
tion with  them,  except  upon  the  subject 
of  their  indisposition. 

Speedy :  Certainly  not,  my  lord. 

Dr.  Speedy  then  proceeded  to  ihe  jury- 
room,  and,  after  a  short  interval,  haTing 
returned  into  court  was  sworn. 

PEimEFATHE&,  B. :  Have  you  examined 
any  of  the  jurors  P 

Speedy :  1  have,  my  lord.  I  find  that 
Mr.  Al&oanderf  the  foreman,  ia  very  un- 
well. He  has  all  the  premonitory  symp- 
toms of  fever  upon  him. 

Fknnbfather,  B.  :  Do  you  think  that 
keeping  him  longer  would  be  dangerous 
to  his  life  or  health  P 

Speedy:  It  might  be  so.  I  should  be 
I  very  apprehensive  of  the  consequenoee  if 
he  is  much  longer  confined.  Another  of 
I  the  jurors,  my  lord,  is  also  very  poorly — 
Mr.  James  Hunter.  He  is  labouring  under 
a  violent  palpitation  of  the  heart ;  but  the 
foreman,  Mr.  Alexander's  condition  is  mach 
worse  than  his— he  is  very  unwell. 

Pennejatheb,  B.  :  Did  you  hold  any 
conversation  with  the  jary  except  npon 
the  subject  of  their  health  P 

Speedy :  Certainly  not,  my  lord. 

Pennbtithbe,  B.:  If  they  were  kept 
any  longer  together,  particalarly  if  kept 
together  during  the  night,  would  it  be,  m 
your  opinion,  dangerous  to  the  life  of 
Mr.  Alexa/nder  f 

Speedy :  I  am  of  that  opinion ;  that  is 
my  opinion  as  a  medical  man. 

Pbnnefatbeb,  B.  :  Let  the  jury  be  called 
into  court. 

The  jury  having  returned  into  oonrfe — 

PsifVBFATUEU,  fi. :  Gentlemen,  do  you 
repeat  the  same   answer,--that   yoir   do 
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not  agree,  and  are  not  likely  to  agree, 
npon  yoar  verdict  P 

JForeman :  There  is  not  the  least  likeli- 
hood of  it,  my  lord.  There  i&  no  proba- 
bility of  it  whatever. 

Pknnbf^thbr,  B.  :  [n  thai  case,  gentle- 
men, the  conrt  having  heard  the  examina- 
tion or  the  physician  with  respect  to  the 
state  of  the  health  of  M!r.  David  Alexander 
and  of  Mr.  JmM8  Hwiter,  doth  dischar^^e 
you  from  farther  attendance.  The  pri- 
soner mnst  be  remanded. 

The  prisoner  was  then  removed. 


THIRD  TRIAL. 
October  30  and  31,  and  November  1,  1848. 

BirOBB  GaAMPTON   AMD  TOBRBNS,   J  J 

The  AUomey-Chneral  and  the  Solicitor- 
G'e^raZ  conducted  the  case  on  behalf  of 
the  Crown. 

BtUt  and  G'Hagan  for  the  prisoner. 


Summing  up. 

Obampton,  J.,  in  summing  up  explained 
^e  offences  of  compassing  to  depose  the 
Queen,  and  to  levy  war  against  the  Queen 
to  make  her  change  her  measures,  as  fol- 
lows : — 

I  think,  without  embarrassing  you  with 
nice  distmctions  upon  the  subject,  that 
these  words  "compass,  imagine,  invent, 
devise,  or  intend,'  may  all  be  exnressed 
bv  the  simple  phrase,  deliberate  design  ; 
stall  '*  deliberately  design,  shall  design, 
shail  intend  with  deliberate  intention.*' 
It  is  explained  indeed  in  the  same  section 
of  the  Act  of  Parliament,  by  the  words 
*'  advised  speaking ;  '*  not  rash,  hasty,  or 
unpremeditated  speaking,  but  "  advised 
speaking."  Here  we  have  nothing  to  do 
with  spleaking.  There  is  no  imputation 
on  that  subject  against  the  prisoner  at 
the  bar,  but  the  expresdion  nere  is  by 
**  printing."  Therefore  any  person  who 
shall  deliberately  intend  to  aeprive  the 
Queen  of  the  style,  honour,  or  royal  name 
of  the  Imperial  Crown,  may  be  well  put 
in  this  form ;  anv  person  who  shall  design, 
who  shall  intend,  to  deprive  the  Queen  of 
the  sovereignty  of  her  dominions  or  any 
portion  of  them ;  or,  as  applicable  to  this 
particular  case,  I  would  say,  any  person 
who  shall  form  the  design  of  depriving 
the  Queen  of  the  sovereignty  of  Ireland, 
hj  separating  Ireluid  from  the  United 
Kin^om  of  Great  Britain  and  Ireland ; 
making  it  a  separate  state — making  it 
either  a  republic  or  a  monarchy,  or  any 
other  form  of  government  separated  from 
the    dominion    and    sovereignty    of   the 


Queen  of  England ;  any  person  who  shall 
intend  to  deprive  the  Quoen  of  the  sove- 
reignty of  Ii-eland,  and  who  shall  express 
that  intention  by  writing,  or  by  printing, 
that  is,  who  shall  publish  it  by  writing  or 
printing,  shall  be  guilty  of  an  offence 
agdinst  this  statute.  In  like  manner  a 
second  offence  contemplated  by  this  sta- 
tute is  (there  are  others  which  I  need  not 
advert  to),  any  person  who  shall  design  to 
levy  war  in  Ireland  against  her  Majesty, 
for  the  purpose  of  constraining  her  to 
change  her  measures  or  counsels.  Now 
the  levying  of  war  I  may  explain,  for  the 
purposes  of  this  trial,  very  nearly  in  the 
language  in  which  it  has  been  explained 
by  the  learned  Attorney •ChneraX  and  Mr. 
Butt.  Any  person  who  shall  raise  an  in- 
surrection, who  shall  intend  or  contem- 
plate designedly  an  insurrection  by  force, 
for  some  general  purpose  against  the 
Grovernment  of  the  country,  comes  within 
the  terms  of  this  second  class  of  offences, 
marked  by  this  statute  as  a  crime.  There- 
fore the  two  intents,  as  far  as  I  have  read 
of  the  statute,  are— one,  the  intent  of  de- 
priving the  Queen  of  the  soverei^ty  of 
Ireland ;  the  other,  the  intent  of  raising  a 
general  insurrection  for  some  general 
purpose,  compelling  her  to  change  her 
measures  or  her  counsels.  Whether  that 
general  insurrection  be  intended  against 
the  constituted  authorities  particularly ; 
whether  it  be  intended  for  the  purpose  of 
actual  separation  of  the  two  countries,  or 
for  any  other  general  purpose :  for  in- 
stance, if  it  was  an  insurrection  in- 
tended to  prevent  by  force  the  exporta- 
tion of  cattle,  com,  and  harvest  produce 
from  all  parts  of  the  country,  that  would 
be  an  offence  within  this  statute.  An  in- 
surrection bv  force  to  prevent  exporta- 
tion would  be  such  a  scheme  as  would 
necessarily  compel  the  Queen  to  change 
her  measures  and  her  counsels.  The 
^eatness  of  the  British  empire  mainly 
depends  on  her  commerce;  and  a  great 
portion  of  her  commerce  consists  in  ex- 
portation- The  exportation  from  this 
country  consists  of  grain  and  cattle ;  and 
if  such  an  insurrection  were  attempted, 
and  were  successful,  it  would  change  all 
the  measures  and  counsels  of  the  Queen's 
Government ;  if  indeed,  any  government 
or  pow  er  was  left  here  for  the  Queen  to 
exercise. 

£The  learned  judge  dealt  with  the  ques- 
tion of  publication  as  follows  : — ] 

Now  this  leads  me  to  the  consideration ,  of 
a  verv  important  part  of  this  case,  namely, 
how  far,  and  by  what  means,  the  intention 
of  the  publisher  is  to  be  proved.  Suppose 
vou  are  satisfied  of  the  publication  oeing 
brought  home  to  an  individual  charged 
^vith  i»uch  an  offence  as  this,  how  are  you 
to  be  satisfied  of  what,  his  intention  yyas 
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in  tbat  publication  P    For  it  is  the  inten- 
tion in  that  publication  which  is  the  sub- 
jeot  of  the  indictment ;  not  any  intention 
previously  or  originally  existing,  or  oou- 
oealed,  which  may  haye  passed  away  or 
may  hare  continued,  but  the  intention  of 
the  writer  or  publisher  of  the  articles 
which  are    the    subject    of   prosecution. 
How  is  that  to  be  proved  P    I  have  already 
stated  to  you  the  necessity  of  the  infer- 
ence which  I  suggested  to  you,  that  the 
intention  cannot  be  the  subject  of  direct 
proof,  but  the  overt  act  is  the  subject  of 
direct  proof;  and  it  in  the  overt  act,  and 
in  this  instance  the  publication,  which  is 
to  be  the  subject  of  direct  proof.    Q^ntle- 
men,  it  is  the  duty  of  the  Crown — of  the 
prosecutor  in   all  cases— to  substantiate 
the  overt  act,  or  one  of  the  oTert  acts,  on 
which  he  relies  for  producing  a  conviction 
in  the  minds  of  the  jury  that  the  prosecu- 
tion is  well  foundea.    It  is  of  necessity 
that  the  overt  acts  stated  should  be  proyed, 
or  one  of  them  ;  and  no  overt  act  can  be 
given  in  proof,  or  can  be  allowed  in  evi- 
dence, that  has  not  been  stated  in  the  in- 
dictment, unless  it  be  oyidence  of  an  overt 
act  which  has  been  assigned  on  the  face  of 
the  indictment.    Therefore  it  is,  that  it  is 
laid  down  by  all  our  most  eminent  writers, 
those  who  are  anthcM'ities  in  the  law,  that 
the  prosecutor's  proofs  are  to  be  applied, 
not  to  the  main  treason,  as  it  is  called,  or 
to  the  intention,  as  1  would  say  here, 
although  there  may  be  evidence  of  de- 
clarations, and  therefore  of  intention  from 
declarations,  but  that  it  should  be  applied 
to  the  overt  act ;  and,  in  like  manner,  the 
proof  of  the  prisoner,  in  order  to  rebut 
the  charge  of  the  prosecutor,  should  be 
applied  in  disproof  of  the  overt  act.    Now, 
all  our  elementary  and  practical  writers 
lay  down  this  doctrine.   Writings  are  held 
to  be  oyert  acts,  if  published  ;  and  print- 
ings are  oyert  acts,  if  published.     The 
offence  does  not  consist  in  the  imagining 
merely.    If  a  man  merely  designs  treason 
he  is  not  a  traitor,  unless  he  takes  a  Btep 
to  carry  it  into  execution.     Treasonable 
writing,  so  to  call  it,  does  not  constitute 
the  offence  unless  it  be  published.     Eyen 
the  printing  is  not  criminal  in  the  eye  of 
the    law,  howeyer    morally    wrong    and 
wicked  it  may  be.    It  is  not  an  offence  in 
the  eye  of  the  law  unless  it  be  published. 
Publication,  therefore,  is  that  which  gives 
completion  to  the  crime.     It  is  at  once 
the  eyidence  of  the  crime,  and  a  mani- 
festation of  intention ;  and  if  the  indict- 
ment   were    treason,    it    is    further    an 
effectuating,   or    effecting    the  intended 
treason. 

Now,  gentlemen,  a  ^eat  authority  on 
this  subject  is  Sir  Mwhjtel  Foster,  who 
has  been  referred  to  by  the  learned 
counsel  for  the  prisoner,  as  an  authority 


to  which  there  is  no  superior.  He  makes 
use  of  this  language,  p.  208 : — 

*•  Overt  acts  undoubtedly  do  discover  the  man's 
intentions ;  but  I  conceive  they  are  not  to  be 
considered  mereljT  as  evidence " 

That  is  one  part  of  their  office. 

"  but  as  the  means  made  use  of  to  effectuate 
the  purposes  of  the  heart.  With  regard  to 
homicide,  while  the  rule  voluntas  pro  facto  pre- 
vailed the  overt  acts  of  compassing  were  so 
considered." 

He  goes  on  to  state : — 

'*  They  are  considered  as  means  to  effectuate, 
not  barely  as  evidence  of  the  treasonable 
purpose '* 

And  in  another  passage  he  tells  us  from 
Lord  Hcde^  whom  he  quotes : — 

"  That  words  reduced  into  writing  are  overt 
acts  of  compassing  the  King's  death,  beinir 
published." 

Lord  Hale  in  the  place  last  cited  men- 
tions two  circumstances  as  concurring  to 
make  words  reduced  into  writing  oyert 
acts  of  compassing  the  King's  death— that 
they  be  published,  and  that  they  import 
such  compassings.  They  must  be  pub- 
lished— the  words,  the  writings,  or  the 
printings  must  be  published,  and  tiiiey 
must  import  such  oompassines ;  and  then 
when  they  are  published,  tney  may  be 
used  as  evidence  of  the  intention  of  the 
writer,  or  of  the  publisher  of  the  articles. 

Gentlemen,  the  case  was  put,  and  an 
important  quedtion  was  raised  of  a  party 
being  shown  to  haye  published  a  treason- 
able publication,  and  the  eyidence  being 
confined  to  thut,  there  being  no  evidence 
of  intention  alvunde;  and  then,  I  think,  it 
was  candidly  conceded  by  the  learned 
counsel  for  the  prisoner,  that  in  such  a 
case  the  publication  would  be  eyidence  of 
t^  intention.  The  learned  counsel  added 
— and  he  had  quite  a  right  to  do  so — ^that 
the  intention  ought  to  be,  however,  un- 
equivocal. I  agree,  that  although  the 
overt  act,  or  the  publication,  may  be  used, 
and  ought  to  be  used,  by  the  jury  for 
ariiying  at  the  intention  of  the  publisher, 
yet  that  that  intention  ought  to  oe  clearly 
manifested  on  the  face  of  the  publication. 
It  ought,  in  the  language  of  8ii*  MiekaeL 
Fostei'  and  Sir  Mattheiv  Hale,  to  import 
that  intention.  But  it  would  bo  too  much, 
it  would  be  monstrous,  to  say  that  the  in* 
tention  could  not  be  establisbed  without 
some  eyidence  extrinsic  to,  and  over  and 
beyond,  the  publication  itself.  If  the  pub- 
lication clearly  imports  that  intention, 
and  there  be  no  other  eyidence  on  the 
subject,  it  undoubtedly  is  evidence,  and 
may  be  eyidence  to  satisfy  a  jury  not 
only  of  the  character  of  the  publication 
itself,  on  which  they  are  to  exercise  their 
judgment,  but  ako  of  the  intention  im- 
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pated.  Now,  there  is  a  maxim  of  our  law, 
which  is  a  maxim  of  common  sense  also, 
tbat  what  a  man  intends  to  do  will  be  pre- 
sumed from  what  he  aotaally  has  done. 
That  what  a  man  does  in  point  of  fact  he 
intends  to  do,  is  bhe  natnral  and  primary 
presumption  which  ought  to  be,  and  is 
alwajs  made.  And  what  a  man  does  and 
what  he  says  are  the  nataral  evidences 
of  what  he  intends,  and  are,  generally 
speaking,  or  frequently^  the  onljr  evidence. 
If  he  says  that  his  intention  is  different 
from  that  which  the  publication  or  the  act 
would  primarily  import,  then  it  falls  on 
him  to  show  &iat  his  intention  was  a 
different  intention. 

[Referring  to  the  statutory  declaration 
of  proprietorship,  under  6  &  7  WUL  4  o.  76,, 
the  learned  judge  observed : — ] 

The  Act  of  Parliament  makes  this  de* 
daration.  or  a  certified  copy  of  it,  conclu- 
sive evidenoe  of  the  fact  of  publication  of 
the  newspaper  bearing  that  title,  as  long  as 
the  newspaper  is  published,  until  there  be 
a  notice  and  declaration  of  a  change  of 
proprietorship.  I  do  not  think  it  has  been 
pressed  that  this  declaration  amounts  to 
such  a  conclusion,  as  should  deprive  the 
party,  the  publisher,  on  a  criminal  trial, 
of  the  opportunity  of  yindicating  himself 
from  the  fact  of  publication ;  bat  it  is  im- 
possible for  any  man  to  sar  that  it  is  not 
eTidence,  and  evidence  of  a  very  per^ 
suasive  nature,  that  each  individual  paper 
that  is  published  subsequently  to  that 
declarauon,  is  the  act  of  the  person  who 
professes  that  he,  and  he  alone,  is  the 
proprietor  of  that  paper.  It  is  a  declara- 
tion, and  an  assertion  beforehand,  that  he 
alone  is  to  be  responsible  for  the  publica- 
tion of  that  paper,  and  that  nobody  else  is 
concerned  in  tne  publication  of  the  paper, 
except  as  his  servant  or  as  his  agent.  That 
is  the  force  of  that  declaration ;  and  it  is 
impossible  to  say  that  such  a  declaration, 
made  beforehand,  is  not  evidence  of  the 
act  of  publication  of  any  particular  news- 
paper. ...  I  am  of  opinion,  and  I 
Delieve  I  have  the  concurrence  of  my 
learned  brother  who  sits  beside  me,  that 
the  primary  effect  of  the  act  of  publication 
is  to  fasten,  both  in  civil  and  criminal  pro- 
ceedings, the  responsibility  on  the  actual 
publisher;  and,  if  he  would  relieve  himself 
from  that  responsibility,  he  is  bound,  on 
his  own  part,  to  show  that  he  was  not 
criminally  responsible,  because  he  hud 
taken  no  part  or  artt  personally  in  the 
transaction.  Let  him  show  his  ignorance, 
his  absenee,  hid  innocence ;  and  althoaeh 
he  may  be  in  a  legal  sense  answerable  tor 
the  act  to  a  certain  extent,  or  as  far  as  you 
please  to  make  him — yet  that  a  criminal 
ijstention  did  not  exist  in  his  mind,  because 
he  had  not  personally  interfered  in  the 
matter,   but  on  the  contrary  it  was  dis- 


I  approved  of  by  him.  That  is  open  to  him 
{  to  show,  bat  the  primary  effect  is  that 
1  which  I  have  stated  to  you  to  be  the  law 
I  on  this  occasion. 

I      The  learned  judge  having  concluded— 
I      Juror  :  1  wish  to  know,  if  we  are  satisfied 

merely  that  the  evidence  proves  that  Mr. 
I  O'Dokerty  was  the  proprietor  of  the  paper, 
I  but  not  satisfied   that  he  had  any  thing 

to  do  with   the   writing  of  that   article, 

ought  we  to  find  him  guilty  ? 
Okampton,  J. :  Grentlemen,  the  evidence 

is  that  he  was  the  proprietor  and  publisher 

also. 

Juror:  Then  that  is  enough  for  us,  if 

he  was  the  proprietor  and  publisher. 
Crampton,  J.:  The  publisher  is  a  more 

impoi*tant    denomination    than    the   pro- 
prietor. 

The  jury  retired. 

O^Hagan:  The  iuror  seems  to  have 
doubted  whether,  if  he  is  the  proprietor, 
and  also  the  article  was  of  a  felonious 
nature,  they  should  find  a  veixlict  of  guilty. 


A  very  important  point  has  been  raised  , 
and  I  would  humbly  suggest  to  your  lord- 
ship, and  also  to  the  Attortiey- General, 
that,  in  case  the  jury  should  be  of  tbat 
opinion,  a  special  verdict  should  be  taken. 

ToBREKS,  J. :  What  point  P 

O'Hagan :  That  he  published  the  article, 
and  that  the  article  was  of  a  felonious 
nature,  mv  lord;  that  in  that  case  they 
should  find  those  facts  specially. 

CBAMn'ON,  J. :  I  wouid  not  pnt  such  a 
question,  or  raise  such  an  argument  as  you 
suggest. 

(XHagan :  There  is  another  point  on  the 
statute.  Your  lordship  in  the  charge 
compared  the  several  articles  together,  and 
refeiTed  in  recapitulating  the  substance  of 
the  second  article,  ''Courage,'*  to  the 
former  article,  "  Our  Harvest  IVospects.*' 
Now  the  words  of  the  statute  are  these  : — 

**  And  such  compassings,  imagiiiatioDs,  invea- 
tiont,  devices,  or  iuteotioBs,  or  any  of  them^ 
shall  expresH,  utter,  or  declare,  by  publishing 
any  printing  or  writing." 

In  the  singular  number,  not  any  printings 
or  writings.  What  I  would  therefore  sub- 
mit is  this,  that  the  felonious  intention  mast 
be  apparent  in  this  printing  or  writing, 
and  that  it  is  not  competent  to  the  jury  tc 
consider  the  several  publications,  and  to 
spell  out,  if  I  may  use  the  phrase,  the 
intent  of  the  prisoner,  by  comparing  what 
had  been  stated  in  the  one  printing  by 
what  has  been  stated  in  the  other.  The 
Act  says,  *'  any  printing  or  writing." 

Cbampton,  J.:  That  doctrine  is  new  to 
me,  and  I  shall  not  adopt  it  without 
aathority. 

At  twenty  minutes  past  three  the  jury 
came  into  court. 
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The  Clerk  of  the  Crown :  Grentlemen, 
have  you  aj^eed  upon  yonr  verdict  ? 

Foreman :  We  have. 

The  Clerk  of  the  Crown  :  How  say  yon — 
is  Kevin  Izod  O'Doherty  guilty,  or  not 
guilty  P 

Foreman:  Guilty  on  the  fifth  count, 
and  not  guilty  on  the  rest  of  the  counts  ; 
and  the  jury  earnostly  recommend  the 
prisoner,  Kevin  Izod  (fDoherty,  to  the 
mercy  of  the  Court,  on  account  of  his 
youth,  and  the  excited  state  of  public 
feeling  at  the  time  of  the  publicanon  of 
the  articles  referred  to  in  this  indictment. 

The  Court  then  adjourned. 


November  3,  1848. 

Oea-MPton,  J. :  Put  forward  Kevin  Izod 
O'Doherty. 

The  prisoner  was  plaoed  at  the  bar. 

Cramiton,  J.  :  Kevin  Izod  O'Doherty, 
you  were  indicted  for  compassing  the 
deposition  of  Her  Majesty  the  Queen, 
and  also  for  compassing  to  levy  war 
against  Her  Majesty,  in  order  by  force 
and  constraint  to  compel  her  to  change 
her  measures  and  coansels.  You  have 
been  aoqaitted  on  all  the  counts  charging 
the  former  intent,  and  have  been  found 
guilty  of  compassing  to  levy  war  a- 
gainst  Her  Majesty  the  Queen,  for  the 
purpose  of  compelling  her  by  force  and 
constraint  to  change  her  measures  and 
connsels.  Your  crime  is  one  which  is 
founded  upon  a  statute  passed  so  lately 
as  the  22nd  of  April  last.  Before  the 
passing  of  that  statute  your  crime,  in 
England,  would  have  been  that  of  high 
treason,  and  in  Ireland,  at  least,  a  high 
misdemeanor ;  but,  whether  in  the  one 
country  or  in  the  other,  before  that  statute, 
and  since,  a  crime  of  great  enormity.  It 
is  ^  felony  according  to  the  enactment  to 
which  I  have  just  referred.  Now  of  that 
felony  you  have  been  found  guilty  by  a 
jury  of  your  c©nntry,  and,  I  muBt  add, 
upon  evidence  sufficient,  not  only  to 
satisfy  the  requirements  of  the  laws,  but 
to  satisfy  the  mind  of  every  impartial 
person  who  heaid  the  trial.  You  were 
connected,  I  think  it  appears  in  evidence, 
with  the  medical  profession;  and  you 
seem  to  have  abandoned  that  honourable 
and  useful  walk  of  life  for  the  purpose  of 
becoming  a  politician  and  a  journalist 
You  became  tne  publisher  and  proprietor 
of  a  newspaper  called  the  Irish  Tribune ; 
and  it  is  for  publications  in  that  journal 
that  you  now  stand,  I  am  sorry  to  add,  a 
couTicted  felon  at  that  bar  Your  offence 
is  emphatically^  one  of  intention.  Now 
what  was  that  intention  as  found  by  your 
juryP  It  was  an  intention  to  niise  an 
insurrection  against  the   Qovemmeut  of 


)  the  kingdom;    to  embark  the  maases  of 
I  the  country  in  a   civil  war,  with  all  its 
attendant   horrors ;    and  your   own  view 
was,  no  doubt,  to  bring  about  a  revolu- 
tion, and  to  establish  a  republic  in  Ireland. 
You   must  have   known,    exercising    the 
powers  of  an  ordinary  understanding,  and 
perhaps  yours  may  be  a  superior  one,  the 
power  of  '*  the  enemy,"  as  m  one  of  your 
publications  you  denominate  the  British 
Crown  and  Government ;  yuu  muBt  have 
known  you  were  engaging,  to  use  agaiu 
your  own  language,  in  **  a  life  and  death 
struggle  '*  with  the  Crown  and  Uovem- 
ment  of  the  United  Kingdom ;  and  that 
your  object  could  have  been  attained  only 
by  the  total  defeat  and  destmoiion  of  the 
British  army;  and  that  to  have  reached 
that  point  you  must  have  waded  through 
seas  of  blood.    In  a  word,  the  confisoation 
and    spoliation    of    public    and     private 
property  must    have    been    the    result — 
murder  and  treason  must  have  been  the 
means  used  for  the  achievement  of  your 
disloyal  and  desperate  purpose.     Oh  I  had 
you  reflected  on  the  steps  of  blood  and 
crime  which  your  purpose  required  yon 
to  tread  in  this  path — had  you  oonsid^ed 
how  many  lives  must  have  been  sacrificed^ 
how  many  widows  and  orphans  yon  mu^ 
have  made,  and  what  a  vast  anK>unt  of 
misery  your  undertaking  must  have  in- 
volved,  surely  your    cont'cience,     if    not 
seared,   or  blinded,   or  hurried   awaj  by 
the  contagion  of  that  revolutionary  frenzy, 
which  has  seized  on  so  many  minds  on 
the  Continent,  would  have  revolted,  I  say, 
from  such   awful   responsibility.     Again, 
had    you  succeeded    in    your    desperate 
enterprine,  the  scenes  lately  enacted,  and 
now  enacting  in  the  neighbouring  coun- 
tries, might  have  taught  jou,  how  dis- 
astrous, how  utterly  disappointing  to  all 
your  hopes  must  have  been  its   resultB. 
But  you  may  be  under  the  impression,  as 
T    am   afraid  many  others  are,   that   tiie 
guilt  of  such   a  disloyal   and   desperate 
enterprise  is  mitigated,  if  not  removed, 
by  the   consideration    that    your    offence 
may  be   called  a    political   one.     Bat   let 
no  man  be  deceived  on  this  subject;  be 
not  misled   by  specious  sounding  words* 
Robbery,  assassination,  and  mnrder,  are 
not  the  less  robbery,  assassination,    and 
murder,  because  they  are  perpetrated  for 
political  purposes.    The  difference  is  only 
in  the  end  to  be  achieved ;  and,  whether 
that  end  be  merely  personal  or  private, 
whether    it  be  to    gratify  malice,   oo-   to 
satisfy  the   lust  of    gain,  or  whether  it 
involve  the  supposed  rights  and  inteEreete 
of  classes  or  multitudes,  the  sabetantisl 
character  of  the  crime  remains  the  same 
The  assassin  who  will  mnrderon&ly  take 
'  away  the  life  of  an  individual,  beoaase  he 
I  considers  him  to  be  a  tyrant,  or  an  enemy 
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to  liberty,  is  still  on  tasassin.    The  robber 
of  the  public  treasury  is  as  much  a  robber 
as  the  man  who  robs  from  a  private  chest 
The  difference  is  only  between  crime  on  ' 
a  small  and  on  a  grander  Hcale — between  j 
spoliation  and  murder  retail  and  whole-  | 
Bale     Such  is  the  doctrine  that  the  laws  ; 
of   all    civilised  states   teach  us,  which 
pronounce  one  and  all  high  treason  to  be  | 
the  greatest  of  crimes ;  and  soch  are  the 
sentiments  of  every  sound  moralist ;  such 
also  is  the  doctrine   inculcated    in    the 
precepts  of  our  Divine  Redeemer  and  his 
apostles.    Yon,    no    doubt,    counted  the 
cost  of  your  disloyal  undertaking.    You 
had  before  you  the  example  and  the  fate 
of  unhappy  John  Mitchsl;  and  that  mis- 
guided  mdiyidual,   in  one  of  your  own 
publications,  you  held  up  as  a  model  to 
the  yoath  of  Ireland.    And  treading  in 
his  steps,  you  deUberately  defied  the  laws, 
you  compassed  the  overtlirow  of  the  Crown 
and   the  constitution  of  the  realm.    In 
your  desperate  purpose,  happily  for  your- 
self and  for  your  country,  you  have  been 
defeated,  and  you  have  now  to  abide  the 
penalty  oF  the  law.     I  grieve.  I  do  lament 
indeed,  to  see  a  person  of  your  education, 
character,  and  condition  in  life,  placed  in 
the  painful  position  in  which  you  now 
stand  at  that  bar;   and  that  position,  I 
must  say  again,  the  result  of  your  own 
voluntary  and  deliberate*  net.     But  painful 
as  the  duty  is,  the  Court  have  a  solemn 
and  stern  duty  to  discharge,  and  it  must 
be  done     The  intelligent  and  respectable 
jury  who  found  you  guilty  have  recom- 
mended you  to  mercy,  on  the  ground  of 
your  youth,   and  on  the  ground  of  the 
excitement  which  existed   in  the  public 
mind  at  the  time  when  your  pernicious 
publications  issued  from  the  Tribune  press. 
But  much  as  we  desire  to  yield  to  the 
recommendation    of   the    jury,    and    we 
always  pay  the  greatest  attention  to  such 
recommendations,  yet,  in   this  instance, 
we  can  follow  it  but  in  a  qualified  manner. 
What  was  it,  let  me  ask,  that  caused  the 
excitement    truly  stated    in    the  recom- 
mendation of  the  jury  P    Was  it  not  the 
long-laboured    and    long>continiied    pre- 
paration and  training,  and  p)isoning  of 
the  public  mind,  under  the  name  of  con- 
stitutional agitation,  which  created   this 
excitement?     And  was  not  the  press,  a 
portion  of  it,   a  chief  instrument  in  the 
course  of  that  agitation?   I  fear  I  must 
add,  that  I  cannot  conceive,  I  have  never 
read  an^  publications    more    daugerous, 
more  wicked,   more    clearly  designed   to 
excite  insurrection,  rebellion,  and  revolu- 
tion, than  those  publications  which  have 
emanated  from  your  press,  and  of  which 
you  have  been  ascertaiued,  by  the  verdict 
of  your  jury,  to  be  the  guilty  publisher. 
Under    these    circumstances,    tne   Court 


feels  called  on  to  {pronounce  upon  you  the 
sentence,  that  ybu  be  transported  for  ten 
years. 

Prisoner :  May  I  be  permitted  to  sa^  a 
few  words  ? 

Cbampton,  J  :  There  is  no  objection  to 
your  saying  any  thing  which  it  is  not 
mconsistent  with  our  dntv  to  listen  to. 

Prieoner:  I  had  hoped,  I  confess,  iny 
lord,  upon  being  placed  in  this  dock  a 
third  time,  after  two  juries  of  my  fellow - 
citizens  had  refuned  to  find  a  verdict 
against  me,  that  my  prosecutors  would 
have  been  scrupulous,  and  taken  care  that 
in  attempting  to  uphold  their  law,  they 
would  not  have  violated  every  principle 
of  justice. 

Crampton,  J. :  I  haye  the  greatest  diffi- 
culty in  preventing  you  saymg  anything 
that  might  be  Mneflcial  to  yourself ; 
but  if  you  mean  to  cast  imputations  or 
obloquy  opon  the  Government,  or  upon 
the  law  officers  of  the  Crown,  the  Conrt 
cannot  permit  it. 

Prieonw:  My  lord,  I  do  not  really 
intend  to  cast  any  imputations  on  the  law 
officers.  I  really  wish  to  mention  matters 
of  fact  that  haye  taken  place,  and  ^at 
really  have  influenced  me  very  much  to 
my  disappointment  at  least.  The  AUomey" 
General  stated  in  the  course  of  the  trial, 
that  there  were  but  three  Roman  Catholics 
set  aside  on  nay  jury. 

Crampton,  J. :  I  cannot  permit  you  to 
proceed  with  these  observations. 

PrUoner :  I  cannot  press  it,  but  really, 
my  lord,  I  think  it  is  a  very  hard  case 
that  I  am  not  permitted  to  refer  to  facts 
that  I  think  have  prejudiced  me  very, 
very  much,  and  prodnced  a  verdict  against 
me. 

Ckam PTON,  J. :  If  you  can  say  any  thing 
that  can  be  useful,  under  the  circumstances 
in  which  yon  are  placed,  the  Court  will 
listen  to  you  with  the  greatest  pleasure. 

Prisoner :  As  your  lordship  has  decided 
it  against  me,  I  will  not  press  it  or  make 
any  further  observations ;  and  I  will  say  a 
few  words  with  regard  to  my  own  motives 
and  feelings  in  the  course  that  I  have 
adopted.  With  respect  to  that,  my  lord, 
I  may  with  perfect  truth  say  that  I  was 
influenced  but  by  one  feeling,  anH  had  but 
one  object  in  view.  I  did  ieel  deeply  for 
the  sufferings  and  priyations  endured  by 
I  my  fellow-countrymen.  I  desired,  I  con- 
I  fess,  by  every  means  con.««istent  with  a 
I  manly  and  honourable  resistance,  to  put  an 
j  end  to  those  sufferings.  It  is  very  true, 
and  I  will  confess  it,  that  I  desired  an 
open  resistance  of  the  people  to  the 
Government  which,  in  my  judgment,  en- 
tailed those  sufferings  on  the  people.  I 
use  the  term,  honourable  resistance,  my 
lord,  in  order  that  I  may  refer  in  terms  of 
the  strongest  disapproval  to  one  of  the 
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articles  that  were  brought  forward  against 
me,  in  which  the  writer  made  the  Bogges- 
tion,  of  throwing  baming  hoops  apon  the 
soldiery.  My  lords,  I  never  saw  that 
article,  nor  did  I  hear  anything  about  it, 
until  I  read  it  when  published  in  the  news- 
paper. I  did  not  bring  the  only  person 
who  could  prove  this  on  the  table — that  is 
the  writer  of  it ;  because  in  doing  so,  I 
knew  well  it  would  be  only  to  hand  him 
over  at  your  court-house  door,  to  what 
one  of  the  witnesses  very  properly  called, 
**  the  fangs  of  the  Attorney -General.**  My 
lords,  with  respect  to  myself,  I  fear  not. 
I  trust  I  i^hall  be  enabled  to  bear  my  sen-  i 
tence  with  all  the  forbearance  due  to  what  I 
I  believe  to  be  the  opinions  of  twelve  con-  I 
Hcientious  enemies  to  me  ;  and  that  I  shall  I 
endure  the  wrath  of  the  Government,  i 
whose  mouthpiece  they  were,  with  all  due 
patience.  But  certainly  I  will  never  cease 
to  deplore  the  unhappy  destiny  which 
gave  me  birth  in  this  wretched  country ; 
and  compelled  me,  as  an  Irishman,  here  in 
this  dock,  to  receive  at  your  hands  a  felon's 
doom,  for  discharging  what  I  conceived  to 
be,  and  still  conceive  to  be,  my  duty.  My 
lord,  the  matter  of  fact  that  I  was  about  to 
mention  I  brought  here  in  writing.  In- 
quiries have  been  made  by  n»y  friends, 
and  the  result  of  them  was  handed  to  me ; 


and  it  was  in  oonseqnenoe  of  that  that  I 
felt  it  my  duty  to  mention  thia,  as  well  in 
justice  to  myself  as  to  my  Boman  Catholic 
fellow-countrymen.  The  names  of  the 
jurors  set  aside  by  the  AUomeV'Otneroi 
are  mentioned  in  it;  and,  instead  of  three, 
I  find  there  are  thirteen ;  and  I  hold  in 
my  hand  a  list  of  their  names;  and  oatcf 
the  twelve  jurors  he  permitted  to  be 
sworn  there  was  not  one  Boman  Catholic 
I  merely  wished  to  mention  that  fact,  dj 
lord. 

Ckamftov,  J. :  That  is  a  matter  ntterlj 
unconnected  with  the  proceedings  in  tbii 
place. 

The  prisoner  was  then  removed. 

Bichard  D* Alton  WiUiams,  the  other 
registered  proprietor  of  the  Iruk  TrQmf, 
was  then  put  on  his  trial  on  a  Binik 
indictment,  and  after  a  l^igthy  tiial  vh 
acquitted. 


Matbrials  madb  uaB  OF.^The  ahoTe 
report  is  abbreviated  from  the  "Beport 
of  the  Proceedings  under  the  Treaeoi 
Felony  Act,  11  Vict.  c.  12."  at  the  Com- 
mission  Court,  Green  Street,  Dublin, by 
John  Oeorge  Hodges,  Government  short- 
hand writer,  Dublin,  AUmmd/fr  Tii""* 
1848. 
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Trial  of  John  Martin,  for  Treason  Felony,  at  the  Commission 
Court,  Gheen  Street,  Dublin,  before  Pigot,  C.B.,  and  Penne- 
father,    B.,    Monday,    August    14,    1848,    and    the    following 

DAYa 

Proceedings  in  the  Court  of  Queen's  Bench,  Ireland,  on  Writ 
OF  Error,  before  Blackburne,  L.C.J.,  Crampton,  Perrin,  and 
Moore,  JJ.,  November  13,  14,  and  18,  1848.  (Reported  in 
12  IR.  L.R.  399;  3  Cox,  C.C.  318.) 

In  August,  1848,  John  Martin,  registered  proprietor  and  publisher  of  the  Iriah  Felon 
newspaper,  was  indicted  under  11  &  12  Vict.  c.  12.  (the  Treason  Felony  Act,  1848)  (a)  for 
feloniously  compassing  to  depose  the  Queen  and  to  levy  war  against  her  in  order  to  force  her 
to  change  her  measures,  and  expressing,  uttering,  and  declaring  soch  ompassings  by 
publishing  certain  articles,  two  of  them  bearing  his  own  signature,  in  three  numbers  of  the 
Iriah  Felon.     Verdict :    Guilty. 

1.  Indictment  under  11  &  12  Vict  c.  12. — Evidence. 

Semble  that  publications  which  amount  to  distinct  and  independent  overt  acts  of  treason 

felony  should  bo  charged  in  the  indictment,  and  cannot  be  given  in  evidence  in  support 

of  other  acts  or  publications  charged  therein. 
Evidence  that  a  newspaper  proprietor  knowingly  published  articles  written  by  others, 

containing  incitements  to  depose  the  Queen  and  levy  war  against  her,  is  evidence  that  he 

himself  compassed  to  depose  the  Queen,  &c.,  and  expressed,  uttered,  and  declared  such 

conipassings. 

^.  Challenge  for  cauM. 

A  challenge  averring  that  a  juror  was  interested  in  the  conviction  of  the  prisoner  under  a 

charter  oi  Henry  V.,  granting  to  the  Dublin  Corporation  the  goods  of  felons  to  be 

convicted  within  the  city,  the  juror  being  a  burgess  and  also  a  ratepayer  liable  to  be 

rated  for  the  deficiency  of  the  borough  fund,  is  bad. 
Expressions  of  opinion  by  jurors  are  not  ground  of  challenge  unless  they  are  corrupt 

declarations  proceeding  from  ill-will  against  the  prisoner.    Jurors  cannot  be  questioned 

about  sQch  expressions,  which  must  be  proved  aliunde. 

3.  Practice.    Form  of  caption — Omission  of  worde  awom  and  charged,  &c.,  see  p.  1091  ;  Use  of 
word  **  felonious  "  in  indictments,  (6)  see  p.  1093. 

Form  of  judgment  of  transportation — Omission  to  name  place  beyond  the  seas  out  of 
Europe,  see  p.  1099.    Press  comments  during  trial,  see  below,  p.  961. 


(a)  Short  title  under  the  Short  Titles  Act,  1892  ;  see  abore,  599r. 
(6)  See  Beg,  v.  Gray,  Leigh  &  Cave,  C.C.  3«8. 


In  AagaHi,  1848,  John  Ma/rUn  was  in- 
dicted for  treason  felony,  under  11  Vioi. 
c.  12.,  before   Pieor,    C.B.,  and  Pbnmb- 

FATHIR,  B. 

Oonnael  for  the  Crown :  The  Attorney- 
(General  (the  Right  Hon. /.H.  M<}ndhan),(a) 
the  Solicitor-General  (John  HatcheU) ; 
Baldwin,  Q.O. ;  Seijeant  O'Brien;  White- 
side, Q.C.(6) ;  Phmhet,  Q.O.;  /Smyly;  Pen- 
nefaiher;  and  Perrin. 

Counsel   for  the  prisoner :  Butt,  Q.C. ; 


TWDIOTMBlfT. 

County  of  the  City  of  Dublin,  "X      The  Jurors  for 
to  wit,  J  our     Lady     the 

Queen  upon  their  oath  present  that  John  Martin 
late  of  Loughome  Newry  in  the  county  of  Down 
gentleman  after  the  passing  of  an  Act  of  Parlia- 
ment made  and  paased  in  the  eleventh  year  of 
the  reign  of  our  Sovereign  Lady  Queen  Victoria 
entitled  «  An  Act  for  the  better  security  of  the 
Crown  and  Government  of  the  United  Kingdom  " 
on  the  twenty-fourth  day  of  June  in  the  twelfth 


Hohnee;  and  Sir  Colnum  0  Loghlen.  |  year  of  the  reign  of  our  said  Sovereign  Lady 

Queen  Victoria  with  loroe  and  arms  at   the 
parish  of  Saint  Thomas  in  the  eounty  of  the 


(a)  Afterwards  Chief  Justice  of  C.  P. 

(6)  Afterwards  Lord  Cbief  Justice  of  Ireland. 


city  of  Dublin  within  the  United  Kiag<k>m  lelo- 
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Dioiisly  did  compaxM  imagiue  iiiveut  dcviiiu  aud 
intend  to  deprive  and  depose  our  said  Lady  the 
Queen  from  the  style  honour  aud  royal  uauie  of 
the  Imperial  Crown  of  the  United  Kingtiom  and 
the  said  felonious  compassing  iniagiuation  in- 
vention device  and  intention  he  the  said  John 
Martin  then  and  there  felonioush  did  express 
utter  and  declare  by  then  and  there  feloniously 
publishing  certain  printings  in  a  certain  number 
of  a  certain  public  newspaper  called  the  Irish 
Felon  one  of  which  said  printings  is  as  follows, 
that  is  to  say  :  — 

To  all  whom  it  may  concern. 

At  the  time  when  John  Mitchel  lay  in  New- 
gate prison,  expecting  what  fate  Ix)i^  Claren- 
don's "  loaded  dice  "  might  bring,  I  stated  it  as 
my  opinion  that  if  the  Irish  people  permitted 
the  English  ministry  to  consummate  his  legal 
murder,  the  national  cause  would  be  ruined  for 
this  generation.  The  transportation  of  a  man,  as 
a  felon,  for  uttering  sentiments  held  and  pro- 
fessed by  at  least  five-sixths  of  his  countrymen, 
seemed  to  me  so  violent  and  so  insulting  a 
national  wrong,  that  submission  to  it  must  be 
taken  to  signify  incurable  slavishness.  The 
English  government,  the  proclaimed  enemy  of 
our  nationality,  had  deliberately  selected  John 
Mitchel,  to  wreak  their  vengeance  upon  him,  as 
representative  of  the  Irish  nation.  By  indicting 
him  for  **  felony  "  they  virtually  indicted  five- 
sixths  of  the  Irish  people  for  "felony."  By 
sentencing  him  to  fourteen  years*  transportation 
to  a  penal  settlement,  they  pronounced  five- 
sixths  of  the  Irish  people  guilty  of  a  crime  worthy 
of  such  punishment ;  and  they  declared  that  every 
individual  of  the  six  millions  of  Irish  Kepealers 
who  escapes  a  similar  doom,  escapes  it  not 
through  right  and  law,  but  through  the  mercy 
or  at  the  discretion  of  the  English  minister.  The 
audacity  of  our  tyrants  must  be  acknowledged. 
They  occupy  our  country'  with  military*  force,  in 
our  despite,  making  barracks  of  our  very  marts 
and  colleges,  as  if  to  defy  and  challenge  any 
manly  pride  that  might  linger  among  our  youth. 
They  pervert  our  police  force  into  an  organiza* 
tion  of  street  bullies,  as  if  to  drive  all  peace- 
loving  industrious  citizens  into  the  ranks  of 
disaffection.  They  insult  the  poor  dupes  of 
*•  legal  and  constitutional  agitation,'*  and  rudely 
open  their  eyes  to  the  real  nature  of  foreign  rule 
by  such  an  outrage  upon  public  decency  and 
justice  as  this  **  trial,"  aggravated  as  it  must  be 
by  the  ofificial  meanness,  brutality,  hypocrisy, 
and  perjury,  requisite  tor  effecting  their  object. 
They  took  measures  to  provoke  the  active 
hostility  of  all  Irishmen  who  loved  justice,  or 
respected  religion.  They  defied  and  challenged 
all  parties  of  the  Irish  people :  and  I  did  think  that 
such  a  challenge  could  not  honourably  or  pru- 
dently be  refused,  and  that  the  abject  submission 
of  the  Irish  people  in  that  matter  might  destroy 
the  national  cause  for  this  generation. 

I  must  frankly  say  that  1  still  disapprove  of 
the  policy  pursued  by  the  Repeal  leaders  on  that 
occasion.  Bat  I  believe  that  their  motives, 
whether  miitaken  or  not,  were  honourable  ;  and 
1  am  satisfied  that  there  is  a  strong  and  grow- 
ing spirit  of  resistance  among  Bepealers  of  all 
parties,  as  w^  as  a  spreading  disaffection  to  the 


fure.gn  tyionny  among  those  Irishmen  who  have 
not  yet  pronounced  for  Ireland.  And,  on  the 
whole,  I  perceive  sufficient  reasons  for  expecting 
the  success  of  the  national  cause.  For  enabUng 
them  to  overthrow  foreign  tyranny,  the  people 
of  Ireland  want  only  a  defiant,  determined  spiiit, 
and  the  small  measure  of  common  sense  which 
is  needed  to  make  men  who  have  a  common 
object  co-operate  in  the  attempt  to  secare  it. 
And  I  am  now  disposed  to  believe  that  all  the 
Repeal  parties  have  made  up  their  minds  to  co 
operate  m  taking  whatever  measures  may  seem 
to  ihem  just  and  effectual  for  obtaining  Irish 
national  independence. 

The  preceding  remarks  are  ofiered  as  an 
apology  to  all  whom  it  may  concern,  for  my 
continuance  in  the  national  straggle.  I  do  not 
love  political  agitation  for  its  own  sake.  At 
the  best  I  regard  it  as  a  necessary  eril ;  and  if  I 
were  not  convinced  that  my  countrymen  are 
determined  on  vindicating  their  rights,  and  that 
they  really  intend  to  free  themselves,  I  would  at 
once  withdraw  from  the  struggle,  and  leave  mj 
native  land  for  ever.  Not  that  I  have  any 
sympathy  with  the  cant  (sometimes  ottered  even 
by  Repealers),  that  the  Irish  people  are  "  unfit,** 
or  •*  not  yet  fit,"  for  freedom — ^becaase,  forsooth, 
we  exhibit  faults  of  a  national  character  proper 
to  an  enslaved  people.  No— if  we  are  often- 
times boastful,  suspicious,  selfish,  cowardly, 
"  leader  "-ridden,  there  is  the  mora  urgent  need 
for  national  independence  to  care  as  of  tho«e 
slave  vices.  To  talk  of  a  people  fitting  them- 
selves for  freedom  while  in  a  state  of  slavery,  is 
not  less  silly  than  to  talk  of  people  fitting  tbesn- 
selves  for  slavery  while  in  a  state  of  freedom. 
The  way  for  an  enslaved  people  to  fit  tfaems^Tes 
for  freedom  is,  to  assume  freedom.  The  proof  is 
given  that  they  are  fit,  when  they  liberate  them- 
selves. Not  from  any  such  silly  •*  disgust,"  at 
the  slave's  vices  of  my  coantiymen,  would  1 
desert  my  native  land.  Bat  I  could  not  live  in 
Ireland,  and  derive  my  mean^  of  life  as  a  mem- 
ber of  the  Irish  commanity,  without  feeling  a 
citizen's  responsibilities  in  Irish  public  afiRurs. 
And  those  responsibilities  involve  the  guiU  of 
national  robbery  and^  murder — of  a  system 
which  arrays  the  classes  of  oar  people  against 
each  other's  prosperity  and  very  lives,  Hke 
beasts  of  prey,  or  rather,  like  famishing  sailors 
on  a  wreck — of  the  debasement  and  moral  ruin 
of  a  people  endowed  by  God  with  surpasaiiig 
resources  for  the  attainment  of  human  happiness 
and  human  dignity.  I  cannot  be  lojral  to  a 
system  of  meanness,  terror,  and  coiruption, 
although  it  usurp  the  title,  and  assume  the  f<nsis 
of  a  *'  government"  So  long  as  such  a  ^  govern- 
ment "  presumes  to  insult  and  injure  me,  and 
those  in  whose  prosperity  I  am  involved,  I 
must  offer  it  all  the  resistance  in  my  po^wcr. 
But  if  I  despaired  of  successful  resistance,  I 
would  certainly  remove  myself  from  under  audi 
a  government's  actual  authority. 

That  I  do  not  now  exile  myself,  is  a  proof 
that  I  hope  to  witness  the  overUirow,  and  aasis* 
in  the  overthrow,  of  that  most  abominable 
tyranny  the  world  now  groans  under — the 
British  Imperial  system. 

To  gain  permission  for  the  Irish  people  to  o^e 
for  their  own  lives,  their  own  hiippiDess  ^»*^ 
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dignitj — ^to  abolish  the  political  conditioiis  which 
compel  the  classes  of  our  people  to  hate  and  to 
murder  each  other,  and  which  compel  the  Irish 
people  to  hate  the  yerj  name  of  the  English — to 
end  the  reign  of  frand,  perjury,  corruption,  and 
"  government "  butchery,  and  to  make  law, 
order,  and  peace  possible  in  Ireland,  the  Irish 
Felon  takes  its  place  among  the  combatants  in 
the  holy  war  now  waging  in  this  island  against 
foreign  tyranny.  In  conducting  it,  my  weapons 
shall  be  ihe  truth,  the  whole  truth,  and  nothing 
but  the  truth.     So  help  me,  Ood  I 

John  Mabtik. 

And  one  other  of  which  said  printings  is  as 
follows,  that  is  to  say: — 

Mr.  Lalor's  LeUer. 

TO  THB   KDITOft   OF  THB  "  IRISH   FILON." 

DiAB  SiH, — In  assenting  to  aid  in  the  forma- 
tion and  conduct  of  a  journal  intended  to  fill  the 
place  and  take  up  the  mission  of  the  United 
Irishman,  I  think  it  desirable  to  make  a  short 
statement  of  the  principles  and  conditions, 
public  and  personal,  on  which  alone  I  would 
desire  to  be  accepted  as  a  partner  in  this  under- 
taking. I  think  there  is  none  of  them  to  which 
you  will  object  or  demur,  and  that  I  may  already 
consider  them  as  articles  of  agreement  There 
are  some  of  them  which  may  possibly  strike  you 
at  first  as  admitting  question,  or  requiring  to  be 
qualified ;  but  I  am  convinced  you  will  find  our 
yiews  to  be  essentially  the  same,  although  per- 
haps put  into  a  different  dialect  and  a  different 
form  of  expression. 

And  in  the  first  place,  and  prior  to  every 
thing  else,  I  feel  bound  to  state  that  I  join  you 
on  the  clear  understanding  that  I  am  engaging, 
not  in  a  mercantile  concern,  nor  in  any  private 
speculation  or  enterprise  whatever,  but  in  a 
political  confederacy  for  a  great  public  purpose. 
Money  must  not  be  admitted  among  our  objects 
or  motives ;  and  no  money  must  be  made  by 
those,  or  any  of  those,  concerned  in  the  conduct 
of  this  journal.  Ton,  and  I,  and  each,  and  all 
of  us,  must  determine  to  leave  this  office  as  poor 
as  we  entered  it.  This  condition  if  more  im- 
portant than  may  appear  on  first  view ;  and  I 
believe  it  absolutely  requisite  to  make  and  insist 
on  it  as  a  principle  of  action.  You  may  not,  and 
indeed  cannot,  be  aware  of  all  its  necessity,  nor 
of  many  of  the  motives  and  grounds  on  which  I 
desire  to  have  it  entered  as  an  article  of  agree- 
ment between  ourselves,  and  between  us  and 
the  public.  In  a  letter  intended  for  publication 
(if  you  see  fit),  I  do  not  for  the  present  think 
proper  to  give  any  full  statement,  but  in  private 
I  feel  assurod  that  I  shall  be  able  to  satisfy  your 
mind  on  this  matter. 

To  establish  an  ordinary  newspaper  on  the 
common  motive  of  vesting  a  capital  to  advan- 
tage is,  doubtless,  quite  legitimate.  But  to  found 
such  a  journal  as  the  Felon,  on  the  views  which 
you  and  I  entertain,  for  the  mere  purpose,  in 
whole  or  in  part,  of  making  a  fortune  or  making 
a  ^urthing,  would  be  a  felon's  crime  indeed, 
deserving  no  hero's  doom,  lamented  death  or 
honoured  exile,  but  death  on  the  scaffold,  amid 
the  scoff  and  scorn  of  the  world.    For  yean  we 

7e7SS. 


have  seen  men  in  Ireland  alternately  trading 
on  the  government  and  trading  on  the  country, 
and  making  money  by  both ;  and  you  do  not 
imagine,  perhaps,  to  what  a  degree  the  public 
mind  has  been  affected  with  a  feeling  of  sus- 
picion by  the  circumstance — a  feeling  deepened, 
extended,  and  justified,  by  all  we  see  or  know 
of  ourselves.    For,  indeed,  the  craving  to  get 
money — the  niggard  reluctance  to  give  money — 
the  coward  fear  of  losing  or  laying  out  money 
— is  the  bad  and  coarse  point  that  is  most 
apparent  in  the  character    of    all    ranks  and 
classes  of  our  people ;  and  I  often  fear  it  argues 
an  utter  absence  of  all  heroism  from  our  national 
temperament,  and  of  all  the  romantic  passions, 
whether  public  or  private.    In  other  countries 
men  marry  for  love ;  in  Ireland  they  marry  for 
money.    Elsewhere  they  serve  their  country  for 
their  country's  thanks,  or  their  country's  tears, 
— ^here  they  do  it  for  their  country's  money.   At 
this  very  time,  when  Ireland,  to  all  appearance, 
is  stripping  for  her  last  struggle  on  this  side  of 
ages,  there  are,  I  am  convin^,  many  persons 
among  the  middle  classes  who  refuse  to  &11  into 
the  national  march,  or  countenance  the  national 
movement,  merely  from  the  hope — in  most  cases 
as  vain  as  it  is  vile— of  obtaining?  some  petty 
government  place;  or  from  the  &ar  of  losing 
some  beggarly  employment  or  emolument ;  and 
I  know  myself  in  this  county  manv  and  many  a 
sturdy  and  comfortable  farmer  who  refUses  to 
furnish  himself  with  a  pike,  merely  and  solely 
because  it  would  cost  falm  two  shillings.    For 
ourselves — I  say  nothing  of  others — let  us  aim 
at  higber  and  better  rewards  than  mere  money- 
rewards.     Better  and  higher  rewards  has  Ireland 
in  her  hands.    If  we  succeed,  we  shall  obtain 
these ;  and  if  we  do  not  succeed,  we  shall  de- 
serve none.    In  cases  like  this,  the  greatest 
crime  that  man  can  commit  is  the  crime  of 
failure.     I  am  convinced  it  has  become  essential 
to  our  own  fame  and  our  effectiveness — to  the 
success  of  our  cause  and  the  character  of  our 
country,  to  keep  clear  and  secure  ourselves  from 
the  suspicion,  that  our  only  object  may  be  no- 
thing more  than  a  long  and  lucrative  agitation. 
The  Confederation  pledged  its  members  to  ac- 
cept no  office  or  place  of  profit  from  an  English 
government.   That  pledge  was  efficient,  perhaps, 
for  its  own  professed  purpose,  but  not  for  others 
— for  an  *'  agitation  "  has  places  and  profits  of 
its  own  to  bestow.    Let  them  say  of  us  whatever 
else  they  will — let  them  call  us  felons  and  treat 
us  as  such,  but  let  them  not  at  least  have  the 
power  to  call  us  swindlers.    We  may  never  be 
famous  :  let  us  not  become  infamous.    For  the 
proprietors  of  this  paper,  let  their  capital  be 
replaced,  but  nothing  more.    For  the  conductors 
and  contributors,  let  their  entire  expenses  be 
defrayed,  and  defrayed,  if  you  will,  on  the  most 
liberal  estimate,  but  nothing  more.    If  any  sur- 
plus remain,  large  or  little,  it  is  required  in  sup- 
port and  aid  of  our  general  objects,  and  to  that 
purpose  I  am  clearly  of  opinion  it  ought  to  be 
devoted.    It  is  perfectly  plain  to  me  that  a 
newspaper  of  itself  cannot  achieve  those  objects, 
any  more  than  a  battery  can  carry  a  camp  or  a 
fortress.     A  public  journal  is,  indeed,  indis- 
pensable ;  but  it  is  chiefly  in  order  to  cover  and 
protect  other  operations,  and  those  operations 
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mast  be  paid  for.  They  will  not  pay  for  them- 
teWes.  A  public  fond  is  wanted — a  large  one  is 
wanted — ^it  is  wanted  immediately ;  and  we  have 
no  present  mode  of  forming  one,  except  by 
throwing  into  it  the  whole  surplus  profits  of  the 
Felon. 

But  some  of  us  may  have  families— we  may 
perish  in  this  enterprise — and  what  of  them  P 
Leave  them  to  God  and  to  Ireland ;  or  if  you 
fear  to  trust  either,  then  stay  at  home,  and  let 
others  do  the  work. 

For  thede,  and  other  still  more  important 
reas'-ns,  needless  to  he  stated  as  yet,  I  certainly 
could  have  wished  thnt  thin  journal  had  been 
established  on  a  subscribed  capital,  and  the 
effective  ownership  vested  in  a  juint-stock  com- 
pany of,  say,  eifjht  hundred  or  a  thousand  pro- 
priftors.  What  is  there  to  hinder  that  this 
arran^ment  should  be  made  even  now?  It 
would  contain  securities,  and  create  powers, 
which  no  other  could  offer  or  pretend  to.  There 
are,  indeed,  some  practical  difficulties  in  the 
way ;  but  they  might  easily,  I  think,  be  over- 
come. Whether  any  such  arrangemt>nt  be 
adopted  or  not,  I  believe,  however,  that  I  am 
fully  warranted  in  desiring— and  I  thinfc  our 
own  true  interest  and  honour  concur  in  demand 
ing— that  the  Felon  office  shall  not  be  a  com- 
mercial establishment,  but  organized  and  ani- 
mated as  a  great  political  association.  And,  for 
my  own  part,  I  enter  it  with  the  hope  and  de- 
termination to  make  it  an  armed  post,  a  fortress 
fbr  freedom  to  be,  perhaps,  taken  and  re-taken 
again,  and  yet  again ;  but  never  to  surrender, 
nor  stoop  its  flag,  till  that  Aug  shall  float  above 
a  liberated  nation. 

Without  agreement  as  to  our  objects  we  can- 
not agree  on  the  course  we  should  follow.  It  is 
requisite  the  paper  should  have  but  one  purpose ; 
and  the  public  should  understand  what  that  pur- 
pose i?.  Mine  is  not  to  repeal  the  Union,  nor 
restore  Eighty-two.  This  is  not  the  year  *82 ; 
this  is  the  year  '48.  For  Repeal  I  never  went 
into  "  ajzitation,'*  and  will  not  go  into  insurrec- 
tion. On  that  question  I  refuse  to  arm,  or  to 
act  in  any  mode ;  and  the  country  refuses. 
0*Connell  made  no  mistake  when  he  pronounced 
it  not  worth  the  price  of  one  drop  of  blood ; 
and  for  myself  I  regret  it  was  not  left  in  the 
hands  of  Conciliation  Hall,  whose  lawful  pro- 
perty it  was  and  is.  Moral  force  and  Repeal, 
the  means  and  the  purpose,  were  just  fitted  to 
each  other — Arcades  ambo,  balmy  Arcadians 
both.  When  the  means  were  limited,  it  was 
only  proper  and  necessary  to  limit  the  purpose. 
When  the  means  were  enlarged,  the  purpose 
ought  to  have  been  enlarged  also.  Repeal,  in 
its  vulgar  meaning,  I  look  on  as  utterly  im- 
practicable bjr  any  mode  of  action  whatever; 
-and  the  constitution  of  '62  as  absurd,  worthiest, 
and  worse  than  worthless.  The  English  govern- 
ment will  never  concede  or  surrender  it  to  any 
species  of  moral  force  whatsoever;  and  the 
country  peasantry  will  never  arm  and  fiirht  for 
It — neither  will  I.  If  I  am  to  stake  life  and 
lame  it  must  assuredly  be  for  something  better 
and  greater,  more  likely  to  last,  more  likely  to 
succeed,  and  better  worth  snooess.  And  a 
stronger  paaeion,  a  bigger  poipose,  a  nobler  and 
more  naedfnl  enttrprite  it  nrmetiting  in  tha 


hearts  of  the  people.  A  mightier  qnestion  naves 
Ireland  to-day  than  6iat  of  merely  repeafing 
the  Act  of  union.    Not  the  constitution  that 
Tone  died  to  abohsh,  but  the  oonstitution  tint 
Tone  died  to  obtain^ndependenoe,  fnll  and 
absolute  independence  for  this  island,  and  for 
every  roan  within  this  island.    Into  no  move- 
ment that  would  leave  an  enemj^  garrison  in 
possession  of   all  our  lands,  masters   of   o« 
liberties,  our  lives,  and  all  onr  means  otHh  and 
happiness — into  no  such  movement  will  a  tingle 
man  of  the  gray  coats  enter  with  an  armtd 
hand,  whatever  the  town  population  may  do. 
On  a  wider  fighting  field,  with  stronger  pos- 
tions  and  greater  resonreee  than  me  allorded  by 
the  paltry  question  of  B^*eal,  mast  we  eletf 
for  our  final  struggle  with  England,  or  sink  and 
surrender.     Ireland  her  own — Ireland  her  own, 
and  all  therein,  firom  the  aod  to  the  skj.    The 
soil  of  Ireland  for  the  people  of  Ireland,  to  have 
and  to  hold  from  Ood  alone  who  gave  it— to 
have  and  to    hold   to   them   and    their  hdn 
for  ever,   without    suit    or    service,   faith    or 
fealty,  rent   or   render,  to  any  power    under 
Heaven.      From  a  worse    bondsi)^    tlmn  the 
bondage  of  any  foreign  government — from  a 
dominion  more  grievous  and  grinding  than  tbc 
dominion  of  England  in  its  worst  dMjs — ^froia 
the  cruellest  tyranny  that  ever  yet   held  iu 
vulture  clutch  on  the  body  and  aocd  of  a  conn- 
try — from  the  robber  rights  and  robber  rtde 
that  have  turned  ns  into  slaves  and  be«»n  is 
the  Umd  which  God  gave  us  for  onrs — Sclivw- 
anoe,  oh  Lord,  Deliverance  or  death, — Deliver- 
ance, or  this  island  a  desert.    This  is  the  see 
prayer,  and  terrible  need,  and  real  passJon  d 
Ireland  to-day,  as  it  has  been  for  ages.     Nov 
at  last,  it  begins  to  shape  into   defined  and 
de^iperate  purpose;  and  into  it  all  meaner  and 
smaller  purposes  mnst  settle  and   merge.    It 
might  have  been  kept  In  abeyance,  and  awaj 
from  the  sight  of  the  sim — ay,  even  tHl  this  oM 
native  race  nad  been  finally  conqoered  ont  and 
extinguished,  sub    tilentio,    witkont    noise   cr 
notice.     But  once  propounded  and  proclaimed 
as  a  principle,  not    io    the  dnsk    of    remote 
country  districts,  but  loudly  and   prondlj,  r» 
the  tribunes  of  the  capital,  it  must  now  be  ae- 
cepted  and  declared   as   the    first  and   ma% 
Article  of  Association  in  the  National  Coreaaai 
of  organixed  defence  and  armed  resistance ;  sf 
the  principle  to  take  ground,  and  stand,  and 
fight  upon.      When  a  greater  and   more  ea- 
nobling  enterprise  is  on  fyot,  eveiy  inferior  and 
feebler  project  or  proceedmg  will  soon  be  left 
in  the  hands  of  old  women,  of  dastarda,  is- 
posters,    swindlers,    and    imbeeiles.       AH   the 
strength  and  manhood  of  the  island — afl  tfar 
courage,  energies,  and  ambition — all  liie  pas- 
sions, heroism,  and   chivalry — all   die    stroaf 
men  and  all  the  strong  minds, — all  thoee  tfain|s 
that  make  revolutions,  will  qoickly  desAfft  s, 
and  throw  themselves  into  the  greater  moee- 
ment,  throng  into  the  larger  and  loftier  nadef- 
taking,  and  fiock  round  the  banner  that  fiei 
nearest  to  the  skr.    There  go  the  yoang,  the 
gallant,  the  gifted,  and  the  (Utring  ;  and  ^Mta. 
too,  go  the  wise.    For  wisdom  Knows  thai  ia 
national  aetion  littUne$9  it  more  fiatal  than  ^ 
wildest  rashness ;   that  greatness  of   ohjaet  ii 
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etiential  to  greatMM  of  effort,  itrength,  and 
•aeoem ;  tbst  a  revolntloii  ought  nerer  to  take 
its  fthiid  on  low  or  narrow  gronnd,  bnt  seise  on 
the  broadest  and  highest  gronnd  it  can  lay  hands 
on;  and  that  a  petty  enterprise  seldom  sne- 
eeeds.  Had  America  aimed  or  declared  for  less 
than  indepeodenoev  she  woold  probably  haTe 
failed,  and  been  a  fettered  slave  to-day. 

Not  to  repeal  the  Union,  then,  bat  to  repeal 
th«  eonqnest~not  to  disturb  or  dismantle  the 
empire,  but  to  abolish  it  utterly  for  erer— not  to 
fall  back  on  '88  but  act  up  to  '48— not  to 
resume  or  restore  an  old  constitntioD,  but  to 
found  a  new  nation,  and  raise  up  a  free  people, 
and  strong  as  well  as  free,  and  secure  as  well 
as  strong,  based  on  a  peasantry  rooted  like 
rocks  in  the  noil  of  the  iMid — ^this  is  my  object, 
as  1  hope  it  is  yours;  and  this,  you  may  be 
assnred,  is  the  earner,  as  it  is  the  nobler  and  the 
more  pressing  enterprise.  For  Repeal,  all  the 
moral  means  at  our  disposal  have  in  toms  been 
med,  abused,  and  nbandoned.  All  the  military 
means  it  can  command  will  fail  as  utterly. 
Compare  the  two  questions.  Repeal  would 
require  a  national  orgamsation ;  a  central  repre- 
sentatire  authority,  tormally  conrened,  formally 
elected;  a  regular  array,  a  regulated  war  of 
concerted  action  and  combined  morement. 
When  shall  we  haTC  them?  Where  is  your 
National  Council  of  Three  liundred  ?  Where 
is  your  National  Outrd  of  Three  Hundred 
Thousand?  On  Repeal,  Ireland,  of  necessity, 
should  resolve  and  aet  6jr  the  kingdom,  alto- 
gether, Iroked  and  led;  and  if  beaten  in  the 
kingdom,  there  would  be  ncithing  to  fall  back 
upi>n.  She  could  not  possibly  aet  by  parishes. 
To  club  and  arm  would  not  be  enough,  or, 
rather,  it  would  be  nothing;  and  for  Repeal 
alone  Ireland  will  neither  club  nor  arm.  The 
towns  only  will  do  so.  A  Repeal  war  would 
probably  be  the  fight  and  defeat  of  a  single 
field-day ;  or,  if  protracted,  it  would  be  a  mem 
game  of  chest— and  England,  be  assured,  would 
beat  you  in  a  game  of  chess.  On  the  other 
question  all  circnmstaneen  differ,  as  I  could 
easily  show  you.  But  I  have  gone  into  this 
portion  of  the  sobject  prematurely  and  un- 
awares, and  here  I  stop---beinff  reluctant,  be- 
sides, to  trespass  too  long  on  the  time  of  Her 
Migesty's  legal  and  mihtary  advisers. 

I  would  regret  much  to  have  my  meaning,  in 
any  degree,  misconceived.  I  do  not  desire,  by 
any  means,  to  depreciate  the  value  and  im- 
portance of  Repeal,  in  the  valid  and  vigorous 
sense  of  the  term,  but  only  in  its  vulgar  ac- 
cep  ation.  I  do  not  want  to  make  the  tenure- 
question  the  sole  or  main  topic  and  purpose  of 
the  JWofi,  or  to  make  Repeal  only  secondary 
and  subservient  I  do  not  wish — far  from  it  •- 
to  consider  the  two  qnestioms  as  antagoniMic  or 
distinct.  My  wish  is  to  combine  and  cement 
the  two  into  one ;  and  so  perfect,  and  reinforce, 
and  strengthen  both,  and  carry  both.  I,  too, 
want  to  bring  about  an  alliance  and  <*  com- 
bination of  classes  " — an  alliance  more  n anted 
nnd  better  worth,  more  feasible,  effective,  and 
fionommble,  than  any  treasonable  alliance  with 
the  enemy's  ffarrison,  based  on  the  surrender 
and  sacriitce  of  the  rights  and  lives  of  the  Irish 
people.     I  want  to   ally  the  town  and  the 


country.  Repeal  is  the  qaeeiion  e€  thi  fowir 
population ;  the  land  tenon  qnettion  is  tlutt  of 
the  country  peasantiy;  both  combined,  takh^ 
each  hi  its  full  extent  and  eAcacy,  fbrm  the  qties- 
tton  of  Ireland— her  question  for  the  battle-day. 
The  principle  I  stafe,  and  mean  to  stand  upon, 
is  this,  that  the  entire  ownership  of  Ireland, 
moral  and  material,  up  to  the  sun,  and  down  to 
the  centre,  is  vested  of  right  in  the  people  of 
Irdand;  that  they,  and  none  but  they,  are  the 
landowners  and  law-makers  of  this  island ;  that 
all  laws  are  null  and  void  not  made  by  them, 
and  all  titles  to  land  invalid  not  conferred  or 
confirmed  by  them ;  and  that  this  full  right  of 
ownership  may  and  ought  to  be  asserted  and 
enforced  by  any  and  all  means  which  God  has 
put  in  the  power  of  man.  In  other,  if  not 
plainer  words,  I  hold  and  maintain  that  the 
entire  soil  of  a  country  belongs  of  ri^ht  to  the 
entire  people  of  that  country,  and  is  the  righttnl 
property,  not  of  any  one  class,  but  of  the  nation 
at  large,  in  full  effective  possession,  to  let  to 
whom  they  will,  on  whatever  tenures,  terms, 
rents,  services,  and  conditions,  they  iHlI:  one 
condition  being,  however,  unavoidable  and  es- 
sential, tbe  condition  that  the  tenant  shall  bear 
Aill,  true,  and  undivided  fealty  and  allegiance 
to  the  nation,  and  the  lai^i  of  the  nation,  whole 
land  he  holds,  and  own  no  allegiance  whatsoever 
to  any  other  prince,  power,  vt  people,  or  any 
obligaiion  of  obedience  or  respect  to  their  will, 
orders,  or  laws.  I  hold  farther,  and  firmly 
believe,  that  the  enjoyment  by  the  people  oif 
this  right  of  first  ownership  in  the  soil  is  essen- 
tial to  the  v^ronr  and  vitality  of  all  other  rights ; 
to  their  validity,  efllcacy,  and  value  i  to  thdr 
secure  possotsion  and  safe  exercise.  For  let  no 
people  deceive  themselves,  or  be  deceived  by 
tbe  words,  and  colours,  and  phrajos,  and  forme 
of  a  mock  freedom,  by  constitutloM.  aad 
charters,  and  articles,  and  franchises.  These 
things  are  pai  er  and  parchment,  waste  and 
worthless.  Let  laws  and  institations  say  what 
they  will,  this  fket  will  he  stronger  than  all  lawK, 
and  prevafl  against  them, — the  fkct  that  those 
who  own  your  Innds  will  make  your  laws,  and 
command  year  liberties  and  your  lives.  Bat 
this  is  tyranny  and  slavery :  tyranny  in  hs 
widest  soope,  and  worst  shape  ;  slavery  of  body 
and  soul,  from  the  cradle  to  the  ooflbi--4lavery, 
with  all  its  horrors,  and  with  none  of  its  ph^ 
sical  comforts  and  security ;  even  as  it  is  in 
Irdand,  whore  the  whole  community  is  made  up 
of  tyrants,  slaves,  and  slave  drtvem.  A  people 
whose  lauds  and  lives  are  thus  in  the  keeping 
and  custody  of  others,  instead  of  in  their  own, 
are  not  in  a  position  of  common  safety.  The 
Irish  famine  of '4fi  is  example  and  proof.  The 
com  crops  were  suffldent  to  feed  the  island. 
But  the  landlords  ¥)oM  have  their  rentf,  ia 
spite  of  fitmine,  and  defiance  of  fever.  They 
took  the  whole  harvest,  and  left  hunger  to  Aose 
who  raised  it.  Had  the  people  of  Inland  beea 
the  landlords  of  Ii  eland  not  a  human  creature 
would  have  died  of  hunger,  nor  the  figure  of 
the  potato  been  considered  a  matter  of  any  con* 
lequence. 

This  principle,  then — that  the  property  and 
poMession  of  the  land,  as  well  as  the  powers  of 
legislation,  belong  of  right  to  the  peo^  wlio 
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liTe  in  the  land  and  under  the  law— do  you 
assent  to  it  in  its  ftall  integrity,  and  to  the  pre- 
sent and  pressing  necessity  of  enforcing  it  ? 
Your  rea$on  may  assent,  yet  jonrfeelingt  refose 
and  revolt,— or  those  of  others  at  least  may  do 
so.  Mercy  is  for  the  mercifhl ;  and  you  may 
think  it  pity  to  oust  and  abolish  the  present 
noble  race  of  landowners,  who  hare  ever  been 
so  pitifiil  and  compassionate  themselves.  What ! 
is  your  sympathy  for  a  class  so  great,  and  your 
sympathy  for  a  whole  people  so  small  ?  For 
tnose  same  landowners  are  now  treading  out  the 
very  life  and  existence  of  an  entire  people,  and 
trampling  down  the  liberties  and  hopes  of  this 
island  for  ever.  It  is  a  mere  question  between 
a  people  and  a  class — between  a  people  of  eight 
millions  and  a  cUss  of  eight  thousand.  They 
or  we  must  quit  this  island.  It  is  a  people  to 
be  saved  or  lost ; — it  is  the  island  to  be  kept  or 
surrendered.  They  have  served  us  with  a 
general  writ  of  ejectment.  Wherefore  I  say,  let 
Qiem  get  a  notice  to  quit  at  once,  or  we  shall 
oust  possession  under  the  law  of  nature.  There 
are  men  who  claim  protection  for  them,  and  for 
all  their  tyrannous  rights  and  powers,  as  being 
"  one  class  of  the  Irish  people."  I  deny  the 
claim.  They  form  no  class  of  the  Irish  people, 
or  of  any  other  people.  Strangers  they  are  in 
this  land  they  call  theirs — strangers  here  and 
strangers  everywhere;  owning  no  country  and 
owned  by  none ;  rejectinff  Ireland  and  rejected 
by  England ;  tyrants  to  this  island  and  nhives  to 
another;  here  they  stand  hating  and  hated — 
their  hand  ever  against  us  as  ours  against  them, 
an  outcast  and  ruffianly  horde,  alone  in  the 
world  and  alone  in  its  history,  a  class  by  them- 
selves. They  do  not  now,  and  never  did, 
belong  to  this  island  at  sJl.  Tyrants  and 
traitors  have  they  ever  been  to  us  and  ours 
since  first  they  set  foot  on  our  soil.  Their 
crime  it  is,  and  not  England's,  that  IreUind 
stands  where  she  does  tcMlay — or  rather  it  is 
our  own,  that  have  borne  them  so  long.  Were 
they  a  class  of  the  Irish  people  the  Unton  could 
be  repealed  without  a  life  lost.  Had  they  beoi 
a  class  of  the  Irish  people  that  Union  would 
have  never  been.  But  for  them  we  would  now 
be  free,  prosperous,  and  happy.  Until  they  be 
removed  no  people  can  ever  take  root,  grow  up, 
and  flourish  here.  The  question  between  them 
and  us  must,  sooner  or  later,  have  been  brought 
to  a  deadly  issue.  For  Heaven's  sake  and 
Ireland's  let  us  settle  it  now,  and  not  leave  it  to 
our  children  to  settle.  Indeed,  it  muit  be 
settled  now; — ^for  it  is  plain  to  any  ordinary 
sight  that  they  or  we  are  doomed.  A  cry  has 
gone  up  to  Heaven  for  the  living  and  for  the 
dead — to  save  the  living,  to  avenge  the  dead. 

There  are,  however,  many  landlords,  perhaps, 
and  certainly  a  few,  not  fiurly  chai^geable  with 
the  crimes  of  their  order ;  and  you  may  think  it 
h^  they  should  lose  their  lands.  But  recollect, 
the  principle  I  assert  would  make  IreUind,  in 
fact  as  she  is  of  right,  mistress  and  queen  of 
all  those  lands ;  that  she,  poor  lady,  had  ever  a 
soft  heart  and  grateful  disposition ;  and  that  she 
may,  if  she  please,  in  reward  of  allegiance, 
confer  new  titles  or  confirm  the  old.  Let  us 
crown  her  a  queen  :  and  then — ^let  her  do  with 
her  lands  as  a  queen  may  do. 


In  the  case  of  any  existing  interest,  of  what 
nature  soever,  I  feel  assured  that  no  question 
but  one  would  need  to  be  answered.  Does  the 
owner  of  that  interest  assent  to  swear  allegiance 
to  the  people  of  Ireland,  and  to  hold  in  fee  from 
the  Irish  nation?  If  he  assent  he  may  be 
assured  he  will  sniffer  no  loss.  No  eventual  or 
permanent  loss  I  mean;  for  some  temporary 
loss  he  must  assuredly  suffer.  But  such  loss 
would  be  incidental  and  inevitable  to  any  armed 
inburrection  whatever,  no  matter  on  what  prin- 
ciple Uie  right  of  resistance  should  be  resorted 
to.  If  he  refuse,  then  I  say— away  with  him— 
out  of  this  land  with  him — ^himself  and  all  his 
robber  rights*  and  all  the  things  himself  and  his 
rights  have  brought  into  our  ishind — blood,  and 
tears,  and  famine,  and  the  fever  that  goes  with 
famine. 

Between  the  relative  merits  and  importance 
of  the  two  riffhts,  the  people's  right  to  the  land, 
and  their  right  to  legislation,  I  do  not  mean  or 
wish  to  institute  any  comparison.  I  am  far, 
indeed,  from  desirous  to  put  the  two  rights  in 
competition  or  contrast,  for  I  consider  each 
alike  as  the  natural  complement  of  the  other, 
necessary  to  its  theoretical  completeness  and 
practical  efficacy.  But,  considering  them  for  a 
moment  as  distinct,  I  do  mean  to  assert  this — 
that  the  land  question  cDutains,  and  the  legisla- 
lative  question  does  not  contain,  the  materials 
from  iniich  victory  is  manufactured ;  and  that, 
therefore,  if  we  be  truly  in  earnest,  and  deter- 
mined on  success,  it  is  on  the  former  question, 
and  not  on  the  latter,  we  must  take  our  stand, 
fling  out  oar  banner,  and  hurl  down  to  England 
our  gage  of  battle.  Victory  follows  that  banner 
alone— that,  and  no  other.  This  island  is  ours, 
and  have  it  we  will,  if  the  leaders  be  but  true  to 
the  people,  and  the  people  be  true  to  themselves. 

The  rights  of  property  may  be  pleaded.  No 
one  has  a  higher  respect  for  the  real  rights  of 
property  than  I  have ;  but  I  do  not  class  amouff 
them  the  robber's  right,  by  which  the  lands  of 
this  country  are  now  held  in  fee  from  the 
British  crown.  I  acknowledge  no  right  of  pro- 
perty in  a  small  class,  which  goes  to  abrogate 
the  rights  of  a  numerous  people.  I  acknowledge 
no  right  of  property  in  eight  thousand  persons, 
be  they  noble  or  ignoble,  which  takes  away  all 
rights  of  property,  security,  independence,  and 
existence  itself,  fh>m  a  population  of  ei^ht 
millions,  and  stands  in  bar  to  all  the  political 
rights  of  the  island,  and  all  the  social  righU  of 
its  inhabitants.  I  acknowledge  no  right  of  pro- 
perty which  takes  the  food  of  millions,  and 
gives  them  a  famine— which  denies  to  the  peasant 
the  right  of  a  home,  and  concedes,  in  exchange, 
the  right  of  a  workhouse.  I  deny  and  challenge 
all  such  rights,  howsoever  founded  or  enforced. 
I  challenge  them,  as  founded  only  on  the  code 
of  the  briffand,  and  enforced  only  by  the  sanc- 
tion of  the  hangman.  Against  them  I  assert  the 
true  and  indefeasible  ri^ht  of  property — ^the 
right  of  our  people  to  live  in  this  land,  and 
possess  it — to  live  in  it  in  comfort,  security,  and 
independence,  and  to  live  in  it  by  their  own 
labour,  on  their  own  land,  as  God  and  nature 
meant  them  to  do.  Against  them  I  shall  array, 
if  I  can,  all  the  forces  that  yet  remain  in  this 
island.     And  against  them  I  am  determined 
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to  make  war^to  their  de«tnxctioii«  or  my 
own. 

;  These  are  my  principles  and  views.  I  shall 
haye  other  opportunities  to  develop  and  defend 
them.  I  hare  some  few  other  requisitions  to 
make ;  but  I  choose  to  defer  them  for  other 
reasons  besides  want  of  time  and  space.  Our 
first  business,  before  we  can  advance  a  step,  is 
to  fix  our  own  footing  and  make  good  our 
position.  That  once  done,  this  contest  must,  if 
possible,  be  brought  to  a  speedy  close. 

Jambb  F.  Lalok. 
Tenakill,  Abbeyleix,  21st  June,  1848. 

And  the  said  felonious  compassing  imagina- 
tion invention  device  and  intention  he  the  said 
John  Martin  afterwards  and  after  the  pass- 
ing of  the  said  Act  of  Parliament  on  the  first 
day  of  July  in  the  twelfth  year  of  the  reign  of 
our  said  Lady  the  Queen  at  the  parish  aforesaid 
in  the  county  of  the  city  of  Dublin  aforesaid  did 
further  feloniouslv  express  utter  and  declare  by 
then  and  there  felomously  publishing  certain 
other  printings  in  one  other  numberof  the  said 
public  newspaper  called  the  Irish  Felon  one  of 
which  said  last-mentioned  printings  is  as  follows, 
that  is  to  say  : — 

The  First  Step^-the  FeUm  Club, 

The  Felcn  has  not  been  established  for  the 
mere  purpose  of  speculating,  or  theoriainff,  or 
teaching,  but  for  that  of  acting  too.  We  feel  the 
fact,  that  it  was  the  absence  of  anything  like 
effective  action  that  has  made  every  hish  move- 
ment hitherto  a  ridiculous,  as  well  as  melancholy, 
failure — a  matter  of  mirth  to  our  enemies,  and 
of  mockeiy  to  every  people  but  ourselves. 

A  meeting  that  spreads  over  miles — an  asso- 
ciation that  covers  the  island — a  movement 
that  continues  through  years — may  each  alike 
be  just  as  much  a  mere  speculator,  theorist,  and 
talker,  as  any  one  individual  man.  And  such 
has  been  the  Irish  Repeal  movement  up  to  this 
day.  MThat  was  Conciliation  Hall  ?  What  was 
Tara?  A  million  of  men  stood  there.  What 
did  they  do  ?  Speculated,  spouted,  cheered, 
resolved,  declared,  petitioned,  and  adjourned. 

We  have  resolved,  therefore,  not  alone  to  ad- 
vise others  to  act,  but  to  assist  them  to  the 
utmost  measure  of  our  means,  and  the  best  of 
our  ability;  and  to  adopt  ourselves  the  most 
extensive  and  vigorous  action  which  public  sup- 
port will  enable  us  to  take  and  maintain. 

The  amount  of  support  which  we  could  rely 
on  as  effective  must  be  tendered  us  on  a  clear 
statement  and  full  view  of  our  principles,  ob- 
jects, and  intended  course  of  proceedings.  All 
support  otherwise  obtained  would,  in  effect,  be 
obtained  under  fedse  pretences ;  would  be  alto- 
gether unsound  and  fictitious ;  and  would  ttaX  us 
when  resorted  to.  We  will  not  voluntarily 
deceive  the  public  in  the  smallest  particular,  and 
we  earnestly  hope  that  no  portion  of  the  public 
will  say  or  do  aught  that  would  tend  to  deceive 
us.  We  fear  that  popular  meetings  in  Ireland 
have  not  unfrequently  applauded  sentiments  and 
voted  resolutions  over  night  which  they  were 
utterly  unprepared  to  act  upon  in  the  mornmg. 
But  no  people  have  a  right  to  cheer  men  on  to 
the  foot  of  the  breach,  or  the  foot  of  the  scidfbld, 
and  then  desert  them.    Neither,  on  the  other 


hand,  ought  any  man  to  leave  the  great  mass  and 
general  mind  of  the  country  too  far  behind  him. 
The  very  foremost  banner  should  never  be  too 
far  forward.  In  advance,  but  not  miles  nor 
months  in  advance—a  stride  before  his  regi- 
ment, a  day  before  the  people — this  is  &e 
leader's  place. 

We  hold  the  present  existing  government  of 
this  island,  and  all  existing  rights  of  property  in 
our  soil,  to  be  mere  usurpation  and  tyranny,  and 
to  be  null  and  void,  as  of  moral  effect ;  and  our 
purpose  is  to  abolish  them  utterly,  or  lose  our 
lives  in  the  attempt.  The  right  founded  on  con- 
quest, and  affirmed  by  laws  made  by  the  con- 
querors themselves,  we  regard  as  no  other  than 
the  right  of  the  robber  on  a  larger  scale.  We 
owe  no  obedience  to  laws  enacted  by  another 
nation  without  our  assent)  nor  respect  to 
assumed  rights  of  property  which  are  starving 
and  exterminating  our  people.  The  present 
salvation  and  future  security  of  this  country 
require,  that  the  English  government  should  at 
once  be  abolished,  and  the  English  garrison  of 
landlords  instantly  expelled.  Necessity  demands 
it — the  great  necessity  of  self-defence.  Self- 
defence — self-protection— it  is  the  first  law  of 
nature,  and  the  first  duty  of  man.  We  refuse  all 
appeal  to  the  BngUsh  Parliament  to  abolish 
itself.  We  will  not  appeal  against  the  robber  to 
the  robber's  den,  nor  against  the  landlord  to  a 
Parliament  of  landlords.  We  advise  the  people 
to  organise  and  arm  at  once  in  their  own 
defence.  We  mean  to  assist  them ;  and  to  set 
example  by  organliing  and  arming  ourselves. 

Such  is  a  brief  statement  in  outline  of  our 
principles  and  purposes.  It  leaves  the  princi- 
ples undefended,  the  purposes  undeveloped,  all 
objections  unanswered,  all  details  unexplained — 
and  details  are  frequently  as  important  as  prin- 
ciple or  purpose  ;  but  these  omissions  are  matter 
of  mere  necessity  ton  the  present 

It  remains  to  state  our  intended  course  of 
proceeding,  so  far  as  may  be  necessary  and 
expedient. 

We  have  determined  to  set  about  creating,  as 
speedily  as  possible,  a  military  organization,  of 
which  the  Felon  Office  shall  be  the  centre  and 
citadeL 

As  our  first  step  of  proceeding,  we  are  now 
founding  a  club  which  it  is  intend^  shall  consist 
of  one,  two,  or  more  persons  from  each  parish 
throughout  Ireland,  who  are  to  be  in  immediate 
connection  and  correspondence  with  this  Office. 

The  number  of  members  is  not  intended  to  be 
limited  by  any  positive  role.  But  every  person 
is  not  to  be  admissible.  Certain  qualifications 
will  be  required. 

As  a  matter  of  common  course,  no  man  will 
offer  himself,  or  be  accepted,  as  a  member, 
unless  he  holds  our  principles,  and  unless  he  be 
prepared  to  arm  and  fight  in  support  of  them 
when  called  upon. 

But  this  will  not  be  enough,  else  a  common 
labourer,  unable  to  read  or  write,  would  be 
eliffible.  Such,  however,  is  not  the  principle  on 
which  we  are  forming  this  Club. 

But  every  man  is  eligible  and  acceptable  who  . 
possesses  any  one  talent  or  other,  or  any  one 
qualification,  which  would  fit  and  enable  him  to 
be  of  service  in  any  civil,  military,  or  literary 
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oapaoity,  and  who  ii  wilUog  to  devote  that 
talent  or  qualification  to  the  lervioe  of  his  coun- 
try for  th;i  next  six  mouths.  It  is  not  the 
cowmum  hibour,  but  the  shiiled  labour  of  the 
country,  we  desire  to  engage  and  organixe  in 
this  CUub. 

But  zecU  ranks  with  us  as  the  very  chief,  and 
is,  of  irself  alone,  a  sufficient  quali6cation. 

Any  one  who  is  qualified  to  Toi*m  or  lead  a 
compjugr,  or  a  section  of  pikemen— or  who  is 
willing  to  head  a  forlorn  hope — or  who  is  able 
to  address  a  public  meeting — or  who  is  com- 
petent to  write  a  paragraph  fit  to  appear  in 
print — any  and  every  such  person  will  be  glad)}- 
received  aa  a  member,  and  welcomed  as  a  friend 
and  comrade. 

In  one  word,  our  object  is  to  gather  together 
a  number  of  men  competent  to  lead  in  cases  of 
necessity,  and  a  staff  of  contributors  competent 
to  take  the  conducting  of  this  journal,  if  its 
present  conductors  should  be  removed  by  death 
or  exile. 

We  would  be  very  desirous  to  name  it  the 
Felon  Club,  but  several  local  clubs  have  already 
adopted  that  name.  We  think  they  might  re- 
sign it  in  our  favour. 

A  prospectus  and  set  of  rules  are  in  prepara- 
tion, which  we  may  publish  when  completed. 

Bat  without  waiting  for  such  publication,  we 
earnestly  request  that  every  man  in  Ireland  who 
desires  to  enrol  himself  with  us  as  a  colleague, 
and  comrade,  and  as  a  member  of  the  Felon 
GHub,  will  signify  his  wish  by  letter,  addressed 
to  the  provisional  secretary,  Mr.  Joseph  Bren- 
nan,  FeKm  Office,  18,  Trinity  Street. 

Until  we  have  obtained  at  least  500  members, 
we  ace  resolved  not  to  make  another  step  in 
advance.  If  Ireland  have  nut  enough  of  confi- 
dence in  OS,  or  of  heroism  within  herself,  to 
furnish  at  least  one  member  from  each  parish, 
we  may  just  as  well  ptUl  down  our  baimer  at 
0Bee»  furl  it  up  in  a  eornor,  or  fling  it  in  the 
dost. 

Jambs  F.  Lalob. 

And  one  other  of  which  said  last-mentioned 
printings  is  as  follows,  that  is  to  say  :— 

To  the  Members  of  the  Clubs, 

My  Faib^ds, — Why  is  it  that  the  greatest 
apathy  exists  at  this  moment,  when  most  work 
is  necessary?  Why  is  it  that  you  are  idle, 
when  industry  would  be  most  effective?  The 
long-talked-of  "  harvest ''  is  approaching,  and  I 
ask  you,  are  you  prepared  to  re<q)  it  ?  Why  is 
it  that  the  ring  of  the  rifle,  which  made  pleasant 
music  in  every  town  and  every  village  two 
months  ago,  is  silent  now  ?  Are  your  smiths 
working  at  borse-ehoes  and  ploughshares  once 
morcw  and  are  we  to  have  another  vear  in  which 
pNQiifint  and  peneveriug  labour  shall  steal  her 
riches  from  the  earth  to  minister  to  easy  aad 
huonouA  indolenea?  Juok  think  of  it.  Are 
we  to  have  another  year  of  ^yer  4oups  and 
Skibbereen  corpses,  of  foreign,  alma  and  home 
extortion,  of  paupers  choking  ia  craiomod  work- 
honaes,  a»d  skeletons  ministeriag  at  PabHc 
Wocka,  of  famine  eating  the  flesh  off  one  bonea, 
ai^  li^er  rottn^  the  oUnd  in  oar  veina;,  a£ 
mmiiterial  coDgrataiatma  on  onr  fcvtatfWQccb 


and  the  contempt  ol  the  worid  for  oar  oowudiee? 
Are  we,  who  stand  at  thia  hour  on  the  gravea  of 
two  million  mordered  men,  who  tifl  a  toil  vtuch 
has  been  enriohed,  year  aftor  year,  hy  wbok 
tons  of  bone-manure,  who  have  aeen  our  lira- 
thren  fall  round  ua  in  thousanda*  like  the  ranks 
of  Sennacherib,  without  a  blow  being  atruck  to 
avenge  them— ara  we,  the  avrvivora  w1m>  have 
chanced  to  leap  the  ehasm,  and  atill  hang  cling- 
ing to  the  brink,  to  fold  oar  arma  Id  listlesa 
despair,  and  when  the  decree  of  death  is  inaed 
agam&t  us,  to  bow  our  heads  in  resignation,  and 
say,  Amen  ?  Or  will  the  thing  be  fmUj  jbiiUhmI 
this  year?  Decide,  and  that  immediately,  for 
your  time  is  short 

The  road  before  you,  which  leads  to  the  Pro- 
mised Land,  is  broad  and  plain.  Tour  march 
must  be  swift,  for  Death  is  your  pursuer.  Tour 
onward  course  must  be  rapid  at  an  arrow^ 
flight,  and  when  a  Red  Sea  eroaaea  your  path, 
fear  not,  but  enter,  for  yon  will  pass  in  safety. 
He  who  Alters  is  a  suicide. 

My  friends,  I  fear  for  you  much,  not  beriaiiae 
you  want  uourage,  but  because  yon  want  de- 
cision. If  the  blow  be  once  struck,  I  am  con- 
vinced you  will  follow  it  up ;  but  I  tremble  leet 
you  may  let  the  time  for  striking  it  pass  over. 
If  you  lose  an  opportunity,  you  rivet  yoat  cfaama 
more  closely  than  if  you  never  got  that  oppor- 
tunity. You  have  spent  much  of  '48  in  regreit- 
tiag  ^48 ;  take  care  that  your  children  wiU  not 
curse  you  for  disregarding  the  ttoura  tiiat  are 
passing  now.  The  death-kneU  of  man  j  a  pet^tla 
was  heard  when  the  words  "too  late"  wi«e 
spoken.  In  summer  we  say,  wait  for  autumn; 
take  care  lest  in  autumn  we  aay,  wait  for  qguing. 
When  is  an  opportunity  of  use  ? — when  yuu  are 
prepared  to  avail  yourselves  of  it.  Ton,  oc.  at 
all  events,  your  leaiders,  call  thia  coming  hairatt 
"an  opportunity";  are  tk$jf  prepared  to  ad- 
vance, and  are  tfou  prepared  to  follow?  Let 
thsm  thiuk  well  on  it,  for  the  sin  of  nmrdar  will 
be  on  their  souk  if  they  shrink ;  let  ^oa  think 
well  of  it,  for  if  you  falter,  the  Lord  in  hi9  jaa- 
tice  will  appoint  you  the  auicide's  hdL  Hetter 
to  die  on  your  foemen's  bayooeta  in  the  oanaa  of 
freedom,  than  to  live  another  year  like  the  last 
in  a  rotting  province. 

At  aU  events,  your  course  is  now  plain.  Thb 
question  at  present  is  not,  as  it  ased  to  be^  whmi 
shall  we  do? — for  all  can  give  a  pret^  enra 
guess  to  that ;  we  only  ask  wkem  ahaU  we  do  it? 
That  legal  and  constitutional  '*  agitatioa,''  wiu^ 
wasted  our  energies  so  long,  has  flottea  itaetf 
buried  in  the  deepest  fpcave,  and  has  had  its 
epitaph  written.  '*  Parhamentaiy  policiea  **  are 
defunct  also,  and  the  efEoria  of  onr  Iriah  repra- 
sentatives  are  very  justly  confined  to  ^j-mnainiM 
on  distillery  laws,  and  crusades  against  miniatara' 
money.  Those  who  dung  so  long  to  that  noB- 
descript  "the  last  pUak  of  the  oonatitiuion,'* 
have  seen  it  slip  from  under  their  leet,  and  have 
sunk  struggling  in  the  waves  to  riae  never  mare ; 
koA  they  aceaither  fools  or  knaves  wlio  advise 
you  to  waste  the  pceoiona  honcB  in  fmlUffini 
efiEorta  to  recover  tha  drowned.  Let  than,  -innp 
jwhere  they  havefaUen ;  they  deserved  thah^&bn. 
,Well«  well,  my  fia^n^,  what  a  goaat  d^al  had  to 
lie  tiadone  befiocaT^  even  thooghtof  dflisf  aagr 
thing.    How  mueh  eant  had  ta  ha  awapt  aanjF  i 
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bow  mmkj  (Lemow, «  v«tifiiioe  Mid  p^neTenaoe,*' 
ymngk*rjt  sod  etheit,  had  to  be  cast  out  from 
MMmgBt  joa ;  bow  macb  yillMiy  had  to  be  laid 
bare ;  bow  rnuoh  robbery  to  be  exposed ;  bow 
many  eloudj  tbeorit-s  bad  to  be  got  rid  of,  that 
jou  miiekt  mo  the  way  before  yom  aa  clearly  as 
yoa  see  God's  sunlight !  At  last  tiie  road  is 
plain  to  yoa,  and  yet  you  hesitate  to  enter  on  it. 
You  fear  the  journey  is  too  long,  and  that  yonr 
strength  majr  faiL  Arise,  oh,  my  brothers! 
greet  cowardice  with  an  apage  SatkanoB^  and 
march  for  that  goal  which  bntTo  men  only 
reach. 

What  we  want  moat  in  Ireland  is  will.  We 
have  talent  enough,  and  we  have  physical 
strength  enough,  for  any  undertaking ;  but  talent 
and  phyacal  strength,  unless  conplel  with  will, 
are  like  cood  swords  without  hands  to  use  them. 
Will,  in  Ireland,  at  present,  is  confined  to  a  few 
leadingmen.  The  people  wish,  but  they  do  not 
wiU.  The  men  who  go  to  a  public  meeting,  and 
dieer  every  sentiment  which  pleases  them,  may 
continue  iheir  attendance  at  meetings  until  their 
hair  is  grisiled,  and  no  good  eome  of  it ;  but  the 
men  who  go  out  on  a  hill-aide,  or  get  behind  a 
strong  bameade,  and  remain  in  $dent  deterauna- 
tion  to  take  that  which  would  not  be  given, 
must  find  that  their  will  is  synonymous  with 
trioBiph.  Talk  less  about  your  freedom,  then, 
and  think  more  of  it.  Let  there  be  less  noise, 
and  lOGt^  woik;  the  flight  of  the  esgle  is  a 
silent  one.  Shun  frivolity,  and  be  in  earnest ; 
this  is  the  secret  of  all  success.  Cherish  but 
Mie  idea,  that  you  are  slaves,  and  should  be 
fffomen.  Lash  your  thoughts  about  this  day 
and  Jiigbt  Think  of  it  in  your  work  hours  : 
think  <3  it  m  your  leisure  hours  :  think  of  it  in 
eiety  place,  and  every  time }  so  that  the  thought 
may  bum  into  you,  and  get  itself  written  in 
letters  of  light  ttpoa  your  hearts.  Let  it  be  to 
you  a  fixtd  idea«  and  yoa  will  be  free.  The 
tiletf  of  freedom  always  precedes  the  thing  at  a 
long  distance.  Society  nurses  the  mantling  fire 
of  revolution  in  her  bosom  for  many  yeara  before 
it  ezplodea.  Occasional  murmurs  are  heard, 
and  sparks  fiy  up,  and  the  earth  heaves  uneasily, 
before  the  lava-stream  rolls  forth.  For  years 
the  peoide  whispered  that  Louis  Philippe  was  a 
tyrant ;  and  when  they  ftlt  the  truth  of  that 
whisper,  they  rose  up  in  their  strength  and 
sBiote  him.  Think  well,  then,  on  your  course, 
and  fear  not. 

X«et  me  conclude  these  sentences  by  asking 
the  same  ijnestion  that  I  did  in  the  commence- 
ment of  my  letter,  when  this  much-talked-of 
harvest  has  come,  are  yon  prepared  to  reap  it? 
Truly  yours, 

JOSBPH  B&BKNAir. 

And  one  other  of  which  said  last-mentioned 
printings  is  as  follows,  that  is  to  Say  : — 

To  the  Confederate  and  Repeal  Chbi  m 
Ireland. 

[The  paper  that  follows  was  written  in  the 
last  weak  of  January  1847 — ^just  one  year  and 
five  months  ago— and  was  forwarded  to  one  of 
the  leading  membara  of  tha  Confederatioo,  for 
umta  cgfoulation  aiAoog  the  council  of  that 


It  is  seareely  needftil  to  Itate,  that  the 
measure  I  wished  to  have  substituted  for  a 
simple  Repeal  of  the  Union  was— a6ae/ic/«  in- 
dependence, with  abolition  of  the  tenures  by 
which  the  lands  of  this  country  are  now  h^den 
in  foe  from  the  British  Crown.  .  .  . 

Jannary  24, 1847. 


1.  Repeal,  aacomtaoii/viifufsra^oorf,  taken  by  it- 
self.and  standiro  aloits,  on  its  own  mere  merits 
and  means,  is  an  impracticable  absurdity.  .  .  . 

6.  You  possess  no  military  means.  Repeal  is 
not  an  armed  man,  but  a  naked  beggar.  You 
foil  in  finding  the  first  and  fundameirtal  element 
of  military  force — you  foil  in  finding  msft.  The 
only  martial  popubkdon  that  Ireland  poesessee — 
the  small  farmers  and  farm  labouren— wiU 
never  wield  a  weapon  in  favour  of  RepeaL  .  .  . 

7.  But  even  had  you  those  means,  or  if  you 
could  create  them — if  you  had  at  comoMuid  the 
whole  military  power  of  the  people,  and  the  foil 
means  of  a  popular  armament,  I  say  yon  cannot 
use  them  with  effect  on  the  questiOB  of  RepeaL 
To  make  it  successful,  your  fight  mnst  be  a 
defnuive  one.  The  force  of  England  is  eti- 
trenched  Biid  fortified.  You  mnst  draw  it  out  of 
position;  brcAk  up  its  mass;  br«ak  its  trained 
line  of  march  and  manouvre—its  equal  step 
and  serried  array.  You  cannot  organise,  or 
train,  or  discipline  your  own  foroe  to  any  point 
of  efficiency.  You  must,  therefore,  diso^^^anise, 
and  uncrain,  and  undiscipline  that  of  the  enemy ; 
and  not  alone  must  you  tpjoUtsr — ^you  must 
unofficer  it  also  ;  nullity  its  taotique  and  strategy, 
us  well  as  its  disciplioe  ^  decompose  the  science 
and  system  of  war,  and  resolve  them  into  their 
first  elements.  You  must  make  the  hostile  army 
a  mob,  as  your  own  will  be  ]  force  it  to  act  on 
the  offensive,  and  oUige  it  to  undertake  opera- 
tions tor  which  it  was  never  oonstriKtted.  No- 
thing of  all  this  eould  yoa  do  on  Bepeai,  A 
Repeal  war  ^ouM  of  neoessity  be  an  aggresdve 
one  on  your  part.  Yon  must  be  the  attacking 
party.  On  all  the  qoestions  involved  in  Beneal, 
England  is  m  oceufiuian  of  the  diepnted  p&inte  ; 
and  you  must  assail  them.  You  must  send  your 
foroe  against  armed  positiona,  macshal  your 
men  for  a  stricken  field,  and  fall  in  its  fiNNit 
meet  England's  might  in  unbroken  mass  on  its 
ordered  march.  But  further  and  finally,  yon 
most  get  time  and  iieeace  for  preparing,  enUst- 
ii^,  oiganising,  drilling.  A  Rbpbal  war  woald 
have  to  be  prepared  in  presence  of  the  enemy. 
Need  I  point  to  *<  Ulster  on  your  flimk?" 
Enough  of  this,  and  far  more  was  needed.  1 
doubt  if  a  single  man  ever  held  the  belief,  full 
and  firm,  that  Ireland  could  any  time  be  brought 
to  buckle  a  belt  and  march  out  for  Repeal.  The 
tone  and  topics  adopted  by  the  Nation  in  '48 
and  '44  I  never  attributed  to  anything  bat 
this—that  a  "glorious  agitation"  affords  no 
poetry,  while  insurrection  does.  It  wai»  the  mere 
craving  of  a  genius  for  a  magnificent  sohject, 
instead  of  a  mean  one. 

8.  There  is  yet  another  class  of  means  and 
mode  of  force  better  founded  in  moral  right, 
and  more  efficient  in  action,  than  either  agieatbn 
or  military  insurrection.  I  can  find  no  fit  tmdr 
Refining  name  for  it  on  the  spur  oi  ikimott^oM,. 
Its  theory  may  briefly  b#  stated  aa  fonsdal  no. 
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the  principle  of  natural  law — a  principle  beyond 
dispute,  denial,  or  doubt  :  — 

I.  That  no  man  has  a  right  to  assume  or 
claim  any  species  of  authority  or  jurisdiction 
whatsoever  over  any  other  man,  against  the  will, 
or  without  the  consent,  of  that  other. 

II.  That  should  he  attempt  to  exercise  «uch 
assumed  authority  over  another  man,  without 
his  consent,  that  other  is  not  bound  to  obey. 

III.  And  that,  should  he  take  proceeding  for 
enforcing  obedience,  such  proceeding  may  be 
lawfully,  and  ought  to  be,  resisted  by  any  and 
every  means  and  mode  of  force  whatsoever. 

This  is  the  rigid  expression  of  the  principle  in 
its  first  form  ; — and  this  principle,  so  expressed, 
is  the  pnmitive  nucleus  round  which  a  nation 
gathers  and  grows.  Enlarged  into  size  and 
expanded  into  shape  sufficient  to  give  ground 
for  a  people  to  stand  upon,  and  to  fit  it  for 
operation,  the  principle  I  state  is  this, — that 
every  distinct  community  or  nation  of  men  is 
owner  of  itself;  and  can  never,  of  right,  be 
bound  to  submit  to  be  governed  by  another 
people. 

Its  practical  assertion  forms  the  third  mode  of 
action  which  this  country  might  have  recourse 
U)  ;  and  consists : — 

I.  In  refusal  of  obedience  to  usurped  autho- 
rity. 

II.  In  maintaining  and  defending  such  refusal 
of  obedience. 

III.  In  resisting  every  attempt  to  exercise 
such  usurped  authority,  and  every  proceeding 
adopted  to  enforce  obedience. 

IV.  In  taking  quiet  and  peaceable  possession 
of  all  the  rights  and  powers  of  government,  and 
in  proceeding  quietly  to  exercise  them. 

V.  In  maintaining  and  defending  the  exercise 
of  such  rights  and  powers,  should  it  be  attacked. 

9.  I  have  just  thought  of  a  name  for  this 
system  ot  means,  and  for  want  of  a  better,  I  may 
call  it  moral  insurrection.  The  difference  be- 
tween it  and  true  military  insurrection  amounts 
to  nothing  more,  in  practical  effect,  than  the 
difference  between  the  defensive  and  the  agyres- 
$ive  use  of  physical  force — a  difference,  however, 
which  is  often  important,  whether  as  regards 
moral  right  or  mechanical  efficacy. 

10.  As  an  instrument  for  effecting  Repeal, 
this  class  of  means  is  liable  to  the  fatal  objection 
stated  against  the  preceding  class.  The  nght  of 
moral  insurrection  is  worthless  without  a  mili- 
tary force  to  sustain  it,  and  unless  you  be 
prepared  and  willing  to  use  that  force.  On 
the  question  of  Repeal  you  have  no  such  force. 
That  question  is  toofhr  away  from  the  hearts  of 
the  peasantry.  They  do  not  feel,  and  scarcely 
understand  it.  They  may  be  brought  to  see  its 
lighty  but  never  to  feel  its  heat.  Other  circum- 
stances, too,  render  the  right  not  available  in 
fisivour  of  Repeal.  You  never  could  organize 
such  an  insurrection  on  that  question.  The 
practical  assertion  of  the  right  consists  of  two 
parts: — 

I.  Abolition  of  British  government. 

II.  Formation  of  a  national  one. 

I.  How  would  you  proceed  to  accomplish  the 
former?  By  a  general  refusal  to  obey  the 
entire  existing  law?  Impossible.  You  could 
Aot  do  this  even  mentally  to  your  own  satis- 


faction; much  less  oould  yoa  do  it  in  actual 
fact.  Or  by  selecting  and  seizing  some  one  par- 
ticular law  to  take  your  stand  on,  trmmple  down 
and  nullify  ?  What  law  ?  Name  it.  The  \mm 
you  select  for  assailing  mo^  have  four  re- 
quisites:— ^first,  it  must  form  no  part  of  the 
moral  oode;  second,  it  must  be  essential  to 
government — a  part  of  its  substance,  not  a  mere 
accident— one,  the  abrogation  of  whi^  womM 
be  an  abrogation  of  sovereig:nty :  third,  it  moai 
be  one  easily  disobeyed ;  and  foorth,  difficult  to 
enforce  ;  in  other  words,  a  law  that  woold  keip 
to  repeal  itself.  There  is  none  such  to  aerve  the 
purpose  of  Repeal,  In  Ireland,  unlucAify,  there 
is  no  direct  and  general  state-tax,  payment  of 
which  might  be  refused  and  resisted.  II.  lltt 
second  component  part  of  the  system — formation 
of  a  national  government — is  rendered  impossible 
by  the  circumstance  that  the  owners  of  the  soil 
are  not  on  vour  side,  and  are  not  Irish,  bat 
English  aU,  m  blood  and  feeling. 

11.  If  those  men  could  now  at  length  be 
brought  to  adopt  and  acknowledge  Ireland  as 
their  own  mother  country,  and  to  giTe  yon  then- 
adhesion  and  support,  this  latter  mode  of  moral 
insurrection  might  be  pat  in  action  'with  success. 
To  try  the  experiment  of  inducing  them  to  do  so, 
seems  to  be  the  present  policy,  andybHont  hope, 
of  the  Confederation,  and  of  "the  nattoh." 
I  am  quite  willing  to  join  in  trying  that  experi- 
ment, PBOviDBD  it  be  based  and  oondacted  on 
the  condition  that  the  conunotu  of  Irdand,  as 
well  as  its  nobles,  be  consulted  and  cared  fai; 
that  the  landowners  will  consent  and  agree  to 
take  the  landholders  into  councD — to  admit 
them  as  portion  of  the  "  Irish  Party" — making  of 
that  "party"  a  great  national  league— aod, 
finally,  to  fhune  and  subscribe  terms  of  acoon- 
modation  and  amnestv  for  the  past,  and  artides 
of  agreement  for  the  future,  between  themselvei 
and  the  tenants  of  the  soil— one  of  those  aitielee 
to  be  security  of  tenure  in  some  effectiTe  shape 
or  other  to  the  present  occupiers  of  land.  On 
this  basis,  and  on  no  other,  would  I  be  willing 
to  try  the  experiment;    but  not  to  make  it  a 

"life's  labour."     Until  the— day  of am  I 

willing  to  try  it — ^no  longer. 

12.  But  Uie  success  of  that  experiment  ii 
scarce  to  be  hoped, — especially  now  that  the 
f amiue  here  has  been  recog^nised  as  an  "  imperial 
calamity  " ;  and  the  policy  of  the  Confederatioa 
contains,  apparently,  no  dernier  reasart,  nor  its 
proceedings  any  preparation  for  having  recoonc 
to  it.  The  policy  I  wish  and  mean  to  pTes»  oe 
your  attention  does  contain  such  dernier  reetort; 
and  the  course  of  proceeding  I  would  fain  Imve 
the  CTonfederation  adopt  contains,  and  comprises 
within  it,  the  preparatory  movement. 

13.  Repeal  is  not  alone  impracticable^  A» 
commonly  understood — a  simple  repeal  a£  the 
Act  of  Union— it  is  an  absurdity.  The  resohi]^ 
connexion  and  state  of  things  could  neither 
endure  nor  be  endured.  Reflection  tells  ns  so — 
history  agrees.  Two  independent,  co-equal,  and 
sovereign  Legislatures,  forming  one  state  nnder 
one  crown,  is  an  arrangement  repugnant  alike 
to  common  sense  and  experience.  Reason  re- 
pudiates, and  history  never  heard,  of  it.  Two 
wheels  in  the  same  machine,  of  equal  power, 
independent,  nnoonneoted,  and  not  under  conCroi 
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of  the  same  prime  mover,  would  form  a  better 
arrangement.  Inanimate  wheels,  perchance, 
might  work  together ;  but  under  the  action  of 
human  interests  and  passions,  separate  sovereign 
Legtslatores  never  could.  The  examples  quoted 
in  favour  of  such  an  arrangement  are  beneath 
being  urged,  nnd  beneath  being  answered.  Be- 
tween Sweden  and  Norway  it  may  possibly 
subsist,  for  aught  I  know  ;  and  it  may  continue 
to  subsist,  so  long  as  the  pulse  of  those  countries 
continues  to  beat  twenty  per  minute,  and  their 
blood  remains  at  twenty  degrees  Fahrenheit. 
But  when  their  atmosphere  ^gins  to  beat  up, 
and  their  blood  to  thaw  and  flow, — when  they 
shall  have  got  a  Times  in  Sweden  and  a  Nation 
in  Norway ; — then  will  the  two  wheels  begin  to 
clash  and  crash, — stop  the  machine,  or  shiver 
it  to  atoms.  It  subsisted  between  England  and 
Ireland  ybr  eighteen  years.  But  eighteen  years 
is  less  in  the  lifetime  of  nations  than  an  hour 
in  the  life  of  man ;  and  as  well  might  you  urge 
that  two  quarrelsome  men,  ill-affected  to  each 
other,  mij^t  safely  and  reasonably  enter  into 
partnership  for  life,  because  they  had  made  shift 
to  pass  an  hour  together,  without  knocking  each 
other  down.  And  this,  too,  remember,  was  the 
very  form  of  connexion  which  Tone  and  liord 
Edward  died  to  repeal, — as  well  as  many  others 
beside,  whose  epitaph  has  now,  at  last,  been 
written  since  the  "better  times"  came;— that 
epitaph  being  short,  sublime,  and  consoling,  and 
encouraging,  too, — such  as  Ireland  awards  to 
her  dead, — "  a  gang  of  miscreants." 

14.  No  mode  of  connexion  between  the  king- 
doms could  be  solid,  desinible,  or  lasting,  except 
a  federal  union,  such  as  that  existing  between 
New  York  and  Pennsylvania.  But  a  federal 
union  must  be  the  result  of  negotiation  acd 
agreement  between  the  federating  parties.  I 
deny  the  competency  of  the  Imperial  (British) 
Parliament  to  frame  the  act,  or  make  the  terms 
of  federation.  But  in  order  to  negotiate,  the 
parties  must  stand  on  equal  terms,  and  each  be 
independent  of  the  other.  Independence  there- 
fore, full  and  entire  independence,  is  a  necessary 
preliminary  to  any  permanent  or  satisfactory 
arrangement  with  Britain.  The  steps  are: — 
independence*  negotiation,  federal  union.  What 
the  terms  should  be  I  will  not  state  ; — I  dislike 
needless  theorizing. 

15.  Do  not  suppose  I  am  insisting  on  useless 
forms.  My  objeet  is  vei^  different  I  think 
every  one  should  familiarize  his  mind  to  the 
foregoing  proceeding ;  for  such  is  the  proceed- 
ing, or  one  analogous,  which  must  eventually  be 
adopted.  Ton  wiU  nbvbr,  in  form  of  law,  repeal 
the  Act  of  Union.  Never,  while  the  sun  sits  in 
heaven,  and  the  laws  of  nature  are  in  action. 
Never,  before  night  goes  down  on  the  last  day. 

16.  But  a  declaration  of  independence  is  yet 
far  away, — at  least  in  the  distance  that  is  mea- 
sured by  events,  if  not  in  the  distance  that  is 
measured  by  days.    I  return  to  Repeal. 

17.  I  sum  up  by  again  asserting  that  Repeal 
is  destitute  of  all  intrinsic  force,  and  that  stand- 
ing alone,  on  its  own  mere  merits,  it  does  not 
furnish  or  command  the  means  of  success. 

18.  Indeed,  so  plainly  apparent  is  the  impos- 
sibility of  carr}'inff  Repeal,  that  its  best  and 
truest  leaders  are  £»rced  to  throw  themselves  on 


a  blind  and  helpless  appeal  to  fkturity.  Broad 
daylight  is  on  the  present,  and  shows  too  clearly 
there  \m  neither  means  nor  hope.  The  future  is 
dark ;  and  the  dark  is  full  of  shadows,  which 
fiiuoy  may  shape  to  what  forms  it  will;  and 
folly  may  take  the  phantoms  to  be  real.  But 
men  may  keep  theorizing  and  dreaming  too 
long, — and  building  up,  or  restorin|^,  an  Bxrj 
and  ideal  nationality,  which  Hme  is  wearing 
down,  and  wasting  away,  faster  than  they  can 
work  it  up ;— and  when  they  awake  from  their 
dreams  they  will  find,  I  fear,  that  one  other 
people  has  gone  out  of  the  world,  as  nations  and 
races  have  gone  ere  now. 

19.  For  a  revolution  is  beginning  to  begin 
which  will  leave  Ireland  without  a  people,  unless 
it  be  met  and  conquered  by  a  revolution  which 
will  leave  it  without  landlords.  The  operation 
of  this  terrible  famine  will  turn  half  the  small 
tillage-farmers— the  sole  strength  and  hope  of 
this  island — into  mere  labourers  working  for 
wages.  The  operation  of  the  measure  of  repeal- 
ing the  com  duties — ^rendered  more  sure  and 
sp«edy  hj  the  present  sudden  increase  of  demand 
for  foreign  com — will  leave  landless  the  re- 
mainder. Heretofore  tillage  land  has  been  able 
to  pay  a  hifher  rent  than  grass  land.  Hence- 
forth it  will  be  the  reverse, — ^more  especially 
should  the  potato  have  finally  failed  or  dis- 
appeared. The  only  bar  that  existed  to  the 
universal  removal  of  the  small  tillage-fiirmer — 
the  landlord's  own  personal  interest  in  retuning 
him — ^is  now  gone.  The  result  is  no  matter  cS 
doubt ;  and  even  if  it  were  doubtful,  it  ought  to 
be  provided  against.  Else  will  Ireland  lose  the 
only  weapon  she  possesses  that  could  conquer 
or  cow  the  English  government ;~  else,  too,  will 
she  cease  to  have  a  people,~for  a  population  of 
pauperized  labourers  is  not  a  pec^le.  I  fear  the 
English  government,  and  that  English  garrison 
who  say  they  own  our  soil,  have  a  full  view  of 
their  opportunity,  and  are  determined  to  take 
advantage  of  it.  We  hear  of  nothing  but  plans 
and  schemes  to  absorb  surplus  labour, — the 
surplus  labour  that  is  in  process  of  creation. 
The  farmers  are  to  pass  over  into  the  condition 
of  labourers,  and  to  be  supported  during  their 
passage.  Ireland  is  playing  out  her  last  game, 
— and  is  she  theoi,  after  all,  to  be  checkmated, 
conquered,  aboli^ied  ?  Not  if  her  leaders  and 
people  be  true,  and  no  oiavens ; — ^tme,  not  to 
any  petty  oljects  of  personal  distinction  or  per- 
sonal pelf, — true,  not  to  the  foreign  gang  who 
call  Ireland  their  own,  and  hold  our  lands  by  the 
robber's  right, — but  true  to  their  country  and  to 
themselves.  One  move  will  save  checkmate. 
By  one  move  alone  you  can  meet  and  match — 
and  by  that  same  move  you  will  checkmate 
England.  One  move  alone  can  save  the  stakes 
now, — and  among  those  stakes  are  the  name 
and  fame  of  you  and  yours.  Men  have  given 
to  you  their  faith,  and  hearts,  and  hopes,  for 
your  bold  bearing  and  bold  words.  Even  I  my- 
self am  now  trusting  to  you,  and  to  your  help, 
instead  of  looking  round  for  other  help  and 
another  course.  Are  you  ready  to  "redeem  your 
own  words,  pledged  in  the  sunshine  of  summer 
weather, — are  you  ready  to  redeem  them  now, 
in  this  day  of  sadness  and  stonn  ?  and  to  justify 
our  fidth  when  we  followed  your  leading  f   Are 
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joa  op  to  the  mark  and  work  of  this  one  hoar, 
in  lien  of  the  **  life's  labour  "  you  promise  ? — 
Stript  then,  and  bid  Ireland  stiip.  Now  or  neuer, 
— if,  indeed,  it  be  not  yet  too  lute.  Oh,  for  one 
year  of  the  bull-dcfr  soul  of  England.  Oh,  for 
one  year  of  Ds,\  is  now.  Whatever  he  may  have 
thought  in  the  autumn  of  *43,  his  voice  would 
have  now  been  louder  than  mine,  to  say  what 
mioe  is  too  feeble  to  say.  He  would  not  have 
lain  dreaming  while  Ireland  was  being  trodden 
down,  and  her  people  conquered,  finally  and  for 
ever.  For  England  is  now  actually  winning  her 
crowning  and  dkcisivii  victory  over  us  and  ours 
for  ages  coming. 

80.  To  prevent  this  result,  and  at  the  same 
time  to  achieve  independence — the  only  form  in 
which  Repeal  can  ever  be  carried — there  is*  I  am 
convinced,  but  one  way  alone ; — and  that  is  to 
link  Repeal  to  some  other  question,  like  a  rail- 
way carriage  to  the  engine — some  question  pos- 
sessing the  intrinsic  strength  which  Repeal 
wants,  and  strong  enough  to  carry  both  itself 
and  Repeal  together, — if  any  such  question  can 
be  found. 

And  such  a  question  there  is  in  the  land.  One 
ready  prepared— ages  have  been  preparing  it. 
An  engine  ready  made — one,  too,  that  will 
generate  its  own  steam  without  cost  or  care, — a 
self-acting  engine,  if  once  the  fire  be  kindled ; 
and  the  fuel  to  kindle — the  sparks  for  the 
kindling  are  everywhere.  Repeal  had  always 
to  be  dragged.  This  I  speak  of  will  earrg 
iteelf, — as  the  cannon  ball  carries  itself  down  the 
hill. 

What  that  other  question  is  I  may  possibly 
state,  very  briefly,  in  another  paper. 

Tet  if  its  name  and  general  character  be  not 
already  known,  1  have  lost  my  labour. 

Jambs  F.  Lalok. 

And  the  said  felonious  oompas*'ing  imagina- 
tion invention  device  and  intention  he  the  said 
John  Martin  afterwards  and  after  the  passing 
of  the  said  Act  of  Parliament  on  the  fifteenth 
day  of  July  in  the  twelfth  year  of  the  reij!:n  of 
oar  said  Lady  the  Queen  at  the  parish  aforesaid 
in  the  county  of  the  city  of  Dublin  aforesaid  did 
farther  feloniously  express  utter  and  declare  by 
then  and  there  feloniously  publishing  a  certain 
other  printing  in  one  other  number  of  the  said 
pablic  newspaper  called  the  Irish  Felon ^  which 
sai«t  last- mentioned  printing  is  as  folk>ws,  that  is 
to  say: — 

The  Crewning  of  Felony, 

Let  U8  be  joyful,  for  "Felony  "  thrives  apace. 
While  its  spint  consecrated  the  cells  of  dreary 
Newgate,  its  voice  has  been  raised  in  prond  de- 
fiance amongst  the  streets  of  Waterford.  While 
Her  Majesty's  ministers  believed  it  lay  chained 
and  helpless  io  prison,  its  sinewy  ri|[ht  hand 
was  uplifted  in  Cashel,  and  'Might  infantry'' 
and  *' superior  officers"  shrank  from  its  datch. 
Sach  day  its  stature  gvows  grander,  and  its  mien 
more  fearless.  The  beat  of  this  island's  heart 
becomes  boldec  while  its  Toiee  is  heard.  And 
the  day  ie  eomin^  on  when  we  shiJI  wrap  it 
TttBsd  witb  fbe  tasMMMi  of  loyallyyand  gxaetit 
as  a  ooiiqnaror»  and  otown  it  with  a  e^own. 


It  is  a  great  wrestle  thia— between  the" antha- 
rities"  and  the  "'felons"  o^  Ireland.  The 
affair,  however,  is  now  pat  in  ihc  tme  liarht.  It 
is  a  8tnu»le  in  which  one  wmai  fall  beS>re  tne 
other.  There  can  be  no  trace,  no  parley,  no 
compromise.  Either  '*  aatbority,**  lo  Irelaiid, 
with  its  long  foilowing  of  Lord  Lieutenants  and 
detectives,  police-constables  and  prisons,  most 
cry  craven,  with  knee  to  earth,  or  "frfony" 
shall  have  its  voice  stifled  for  ever,  and  its  limbs 
chained  with  the  heaviest  chftin^,  and  its  flesh 
blackened  by  the  taskmaster's  blows.  There 
can  be  no  quarter.  The  time  has  gone  by  when 
we  could  keep  down  the  hate  which  was  burning 
our  hearts,  and  in  whispering  humbleDess  beg 
for  mercy,  and  when  our  rulers  ooald  afford  to 
scora  our  petitions,  and  mock  at  our  spiritless 
misery.  The  soul  of  this  land  is  roused — its 
blood  is  up— its  grasp  is  on  the  throat  of  its  foe, 
aud  never  will  that  grasp  unloose,  ontil  its  ear 
drinks  in  the  death-groan. 

The  legitimate  right  of  "felony"  to  the 
monarchy  of  this  island,  to  be  crowned  on  the 
stone  of  kings,  and  blessed  by  the  Brehons, 
and  sung  by  the  poets,  is  beinff  acknowledged. 
Lord  Clarendon's  Queen,  who  determined  a  few 
weeks  ago  to  come  here,  and  wither  her  rival 
with  a  frown,  now  contents  herself  in  ber 
English  palaces,  and  admits  that  she  fears  the 
might  of  "felony."  Yea,  her  ministry,  the 
body-guard  of  invincible  Whi^,  her  "  immortal 
band"  really  believe  that  things  are  growing 
serious  at  last.  Irish  <<  disaffection,"  it  seenv, 
is  no  joke,  and  they  who  closed  their  emrs  to 
the  famine-scream  can  hear  the  war-cry  too 
distinctly.  The  Times,  which  sneered  so  ad- 
mirably at  Irish  *'treason«"  now  whinee  oat 
praises  of  Irish  "  loyalty,"  declares  that  we  will 
be  fond  of  this  "  loveliness  foor  hundred  miles 
off,"  that  we  will  hang  *<  felons  from  eacb  tree- 
branch  and  lamp-post,  and  forgiving  Skibbe- 
reen,  and  forgiving  Skull,  will  be  balmy,  and 
loyal,  and  patient,  and  persevering.  It  is  a  lie. 
NVe  are  not  **  loyal,"  we  have  no  particular  par- 
tiality for  our  **  Queen,"  we  don't  care  a  frmction 
for  "  Prince  Albert,"  we  have  no  sympathy  wiib 
the  "  fioyal  Family,"  we  hate  English  **  Goveca- 
ment,"  and  English  **  law "— Clarendona  and 
Blackburues — we  ore  *' rebels,"  ay,  desperate 
"rebels,"  and  *' felons  "  —  thoroagh-gring 
**  ftrlons  " — heart  and  soul,  every  one  of  as.  The 
cry,  "Give  the  word,  sir,"  which  was  lately 
heard  in  Waterford,  was  the  dirge  of  "  loyalty.** 
Di^  a  grave  for  it,  encoflu  it,  write  over  it  re- 
qutesctit  in  pace,  and  have  masses  said  for  its 
soul  I 

Irish  politics  may  now  be  fairly  reduoed  to 
this: 

**  Authority  "  must  squeldi  "  felony,"  or 
**  felony  "  must  aquelch  "  anthority."  '« Aatbo- 
rity  "  sits  in  high  places,  is  clad  in  nch  garments, 
and  revels  in  luxury.  <*  Felony,"  for  the  moat 
part,  is  thin  and  poor,  dwelling  in  back  lanes 
and  peasant  strecU.  **  Authority  "  is  serene  on 
ma^sterial  bench,  and  surrounded  by  potent 
policemen  and  delicate  detectives,  looks  a  seoond 
Daniel.  "  Felony  "  stands  ia  the  dook  before 
it,  ami  is  awarded  ponishaenttaikd  is  osdeced  Co 
pay  fines,  and  is  despised.  But  the  ikooc  has 
come  when  *'  felon,y  "  shajl  sit  in  jndcBent  on 
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"aoAoTtty.*'  The  Lord  who  raletti  til  fillers 
baa  willed  Uiat  we  BbovM  rise.  EmUtwU 
kumiits,  depcndi  cts  Bedt  mtp0rho9  ! 

Or  perhaps  we  are  too  seiupime.  We  maj 
halloo  before  we  are  ont  of  the  wood.  True. 
But  in  this  case  ^^e  con  get  oot  of  the  wood,  if 
we  take  axe  in  hand.  There  is  one  broad  path 
wtaieh  we  roost  follow.  If  we  enter  on  ic  fear- 
lesslj,  and  pimiie  it  to  the  end,  it  will  lead  to 
the  open  ooontry  and  the  bine  sky ;  if  we  torn 
to  the  right  or  to  the  left,  we  will  be  lost  in  the 
labjrintb,  and  perish  miserably  on  the  way. 
That  path  is  the  war-path.  War  is  fturiy  pro« 
claimed  at  last.  The  soldier  threatens  the  oitiaen 
in  his  own  streets,  and  tbe  polieeman  robs  him 
in  the  noon-day.  If  tbe  injured  appeal  for 
jnstioe,  they  are  answered  by  the  baton ;  if  they 
resist  oppression,  they  arc  barred  in  a  prison. 
The  Toioe  of  prater  and  petition  has  been  stifled, 
and  the  only.Toioe  to  be  beard  is  tbe  Toioe  of 
delianoe.  If  there  be  many  cowards  amongst 
us,  which  I  bcUeve  nof,  we  can,  at  all  eveDts, 
select  a  Leonidas  band,  and  make  a  new  Ther- 
raopyle. 

War  is  proclaimed,  and  until  it  commenee  we 
must  spend  our  time  in  preparation.  Felons  of 
Ireland!  arm,  and  that  immediately!  Tbe 
breathing-space,  before  you  must  elos^  with  your 
foemeu,  is  brief  indeed,  and  you  roust  treasure 
eveiy  minute.  If  you  ftill,  remember  it  is  noble 
to  die  with  a  broken  or  a  reddened  weapon  in 
our  hands. 

ARM!  JossPB  BRxinrAii. 

And  tbe  said  felonious  compassing  imagina- 
tion invention  device  and  intention  be  the  said 
John  Martin  afterwards  and  after  tbe  passing  of 
the  said  Act  of  Parliament  on  the  2Snd  day  of 
July  in  the  twelfth  year  of  the  reign  of  our 
said  Lady  tbe  Queen  at  the  parish  aforesaid  in 
tbe  county  of  the  city  of  Dublin  aforesaid  did 
fhrtber  feloniously  express  utter  and  declare  by 
then  and  there  feloniously  publishing  certain  other 
printings  in  one  other  number  of  the  said  public 
newspaper  called  the  Irish  Felon  one  of  which 
said  last-named  printings  is  as  follows,  that  is 
to  say : — 

Prmfenitiem  of  Crime  and  Outrage. 

TO  THX  MBUBBBS   OF  THE  BKPKAL   CLUB   OF 
HD. 


BsoTRBK  busKMBiff,— I  address  you,  it  may 
be»  for  tbe  last  tune.  While  jtt  I  bare  tbe 
means  and  opportunity  of  communicating  with 
you,  let  me  oAer  you  my  adviee  as  to  tbe  posi- 
tion you  ou^ht  to  take  with  regard  to  the  pro* 
clammiimM  dirrcted  against  you  and  against  Ire- 
land by  the  iofcigii  tyrants.  My  adriee  is, 
shortly,  that  you  stand  to  your  arms.  Staad 
to  your  anna  1  Aitaak  no  man  or  mea--oAbnd 
DO  man  or  men  i  offer  fingiveBflss,  aad  pcaoe, 
and  breiheckood  to  all  your  eeuntiymen  eif<n 
to  tboaa  of  the  foreign  faetiom^  be  calm  and 
patiant  wsth  the  very  ofioiak  of  the  English 
tfxmuj:  bo/Lsiamdti^ffottranmSm,Mend  your 
liToo  .niadieate.  yoni  lickta  aa  mn,  aod  the 
rights  of  oar  dMraativeTaBd^  OhI  aayanlunw 
ike  qnal  oi  nMa  to  remit 


iduMM  and  slarerr— the  hearts  ef  men,  to  feel 
for  our  people's  misery — as  you  love  justice  and 
hate  oppression— as  you  love  and  fear  the  Goo 
of  whose rightepus  decrees  British  rule  in  Ireland 
is  a  dire  violation — stand  firm,  and  yield  not  an 
inch  of  ground  to  the  threats  and  rage  of  our 
alarmed  tyrants !  Let  them  menace  you  with 
the  hulks  or  the  gibbet  for  daring  to  speak  or 
write  your  love  to  Ireland.  J^et  them  threaten 
to  mow  you  down  with  grape  shot  as  they  have 
massacred  your  kindred  with  famine  and  plague. 
Spun  their  brutal  *<  Acts  of  Fariiament^'*- 
trample  upon  their  lying  proohunations — Imt 
them  not  I 

Tbe  work  you  hare  undertaken  is,  to  over- 
throw aad  utteriy  destroy  English  dominion  in 
Ireland.  That  work  must  be  done.  It  must  be 
d  me,  at  any  risk,  at  any  cost,  at  any  sacrifice. 
Though  hundreds  of  us  be  torn  from  our  ftuni- 
lies,  and  ftnta  the  free  air,  to  be  shut  up  in  the 
enemv's  dungeous,  or  sent  in  chains  to  kis  felon 
islands— though  thousands  of  us  be  butohered 
by  the  enemy's  cannon  and  bayonets,  and  our 
streets  and  native  fields  be  purpled  with  our 
blood — never  shall  the  struggle  for  Irish  free- 
dom cease  but  with  tbe  destructioD  of  that  mon- 
strous system  of  base  and  murderous  tyranny, 
or  irith  the  utter  extermination  of  tbe  Irish 
people  !  Ob  I  dear  countrymen  1  let  not  your 
hearts  quail  at  the  sight  of  the  enemy's  military 
preparations— of  40,000  human  machines  ar* 
ranged  with  their  weapons  of  death  to  buteker 
you  on  your  own  land  for  the  erime  of  loving 
your  own  land  I  <*  With  the  oppressor  there  is 
power."  But  the  Ooo  of  Justice  and  Mercy 
will  flgkt  in  our  defence.  Think  of  the  fkmine 
maosacre  of  the  fkndne  nnndeie  perpetrated 
every  day— of  tbe  thousands  of  flsmilies  driven, 
houseless  and  desperate,  to  ruin— of  the  mil- 
lions of  your  kindred  compelled  to  a  life  of  de- 
gradation, vice,  and  crime-— excluded  from  all 
the  benefits  of  oivilisatkm,  aad  exposed  to  all 
its  evils-^ekildren  bom  into  misery,  for  want  of 
fbod  stunted  in  their  growth  of  both  mind 
and  body— «  race  whose  normal  condition  is 
disease  m  mind  and  body — more  wretched  thsA 
savages  for  wanting  the  happy  ignorance  of 
savages!  Think  of  the  canker  oi  hatred  be- 
tween class  and  class,  and  sect  and  sect,  whidi 
is  continually  gnawing  at  tbe  heart  of  our 
natieo !  Think  of  all  tbe  shame,  and  suffering, 
and  sin  of  Irish  slavery  !  And  when  the 
*' Government "  gang  who  have  done  all  this 
wickedness,  prepare  to  assail  you  with  their 
butebering  knives,  that  when  you  are  slaughtered 
they  may  carry  on  their  work  of  desolatiott  un- 
disturbed, — stand  to  your  arms !— resist  to  tke 
deatth !— better  a  hundred  thousand  bloody  deaths 
than  to  leave  Irekind  another  year  diaannedt 
cowed,  and  del eneeless,  to  the  mercy  of  that 
fiendish  dfHipotiFm  ! 

Our  most  suffering,  most  patient  people,  have 
long  humblir  prayed  the  rubng  faetion  for  leave 
to  live  hj  honest  industry  on  their  own  land. 
We  have  claimed  Ireland  for  the  people  of  Ire- 
land; afid  our  ^^ rulers''  call  that  **pillag«." 
We  have  begged  that  tbe  produce  of  Irakmd 
shall  sustain  tibe  Uy9^  of  dte  Irish  pao^fM  Mi& 
that  onr  '*  nUem*  eal)  **  maiiiBra.**  We  ]»w 
tbeLrisk  kmdiotds  to  act  aa  Iiiiifc 
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—to  enjoj  the  pride  and  honour  of  their  sociftl 
position,  but  to  deserve  the  enjoyment  by  per- 
forming its  duties — to  receive  their  rents  and 
revel  in  their  wealth,  but  to  see  that  all  the  re- 
sources of  Ireland,  natural  and  moral,  subserve 
the  happiness  of  the  Irish  people.  And  most  of 
oar  landlords  accuse  us  of  robbery ;  «  for,"  say 
they,  "  we  are  English — we  have  no  part  with 
the  Irish — *  Ireland  for  the  Irish '  excludes 
us." 

And  now,  our  "  Government  '*  finds  that  its 
corruption — its  buying  the  souls  of  our  '*  gentle- 
men" by  patronage  and  public  money — its 
fraudulent  practices  with  our  courts  of  justice — 
its  **law8"  agaiust  uttering  the  truth — its 
40,000  soldiers  and  police  ^all  the  prestige  of 
its  imperial  name — all  the  terror  of  its  power — 
cannot  prevail  to  keep  Ireland  much  longer  in 
slavery,  unleu  your  arms  be  taken  away.  There- 
fore, dear  countrymen,  as  you  love  Ireland,  keep 
your  arms ! 

J.  M. 

And  one  other  of  which  said  last-mentioned 
printings  is  as  follows,  that  is  to  say  : — 

Clearing  Decks, 

It  is  never  the  mass  of  a  peopl^  that  forms  its 
real  and  efficient  might.  It  is  the  men  by  whom 
that  mass  is  moved  and  managed.  All  the  great 
acts  of  history  have  been  done  by  a  y&ry  few 
men.  Take  half  a  dosen  names  out  of  any 
revolution  upon  record,  and  what  would  have 
been  the  result  ? 

Not  Scotland,  but  Wallace,  barred  and  baffled 
Bdward.  Not  England,  but  Cromwell,  struck  a 
king  from  his  seat.  Not  America,  but  six  or 
eight  American  men  put  stripes  and  stars  on  the 
banner  of  a  nation.  To  quote  examples,  how- 
ever, is  needless.  They  must  strike  at  once  on 
every  mind. 

If  Ireland  be  conquered  now, — or  what  would 
be  worse,  if  she  hiiB  to  fight, — it  will  certainly 
not  be  the  fault  of  the  peopleat  large,— of  those 
who  form  the  rank  and  file  of  the  nation.  The 
failure  and  fault  will  be  that  of  those  who  have 
assumed  to  take  the  office  of  commanding  and 
conducting  the  march  of  a  people  for  liberty, 
without,  perhaps,  having  any  commission  from 
nature  to  do  so,  or  natural  ri^ht,  or  acquired 
requisite.  The  general  population  of  this  island 
are  ready  to  find  and  furnish  everything  which 
can  be  demanded  from  the  mass  of  a  people, — 
the  numbers,  the  physical  streng^th,  the  animal 
daring,  the  health,  hardihood,  and  endurance. 
No  population  on  earth  of  equal  amount  would 
furnish  a  more  effective  military  conscription. 
We  want  only  competent  leaders — men  of  cou- 
rage and  capacity — men  whom  nature  meant  and 
made  for  leaders — not  the  praters,  and  pre- 
tenders, and  bustling  botherbys  of  the  old  agi- 
tation. Those  leaders  are  yet  to  be  found.  Can 
Ireland  furnish  them  ?  It  would  be  a  sheer  and 
absurd  blasphemy  against  nature  to  doubt  it. 
The  first  blow  will  bring  them  out. 

But  very  many  of  our  present  prominent 
leaders  must  first  retire  or  be  dismissed.  These 
men  must  at  once  be  got  rid  of  utteriy.  They 
must.  There  is  nothii^  else  for  it.  They  are 
stopping  our  way,  dmging  round  our  arms, 


giving  us  up  to  our  enemies.  Many  of  them 
came  into  this  business  from  the  mere  desire  of 
gaining  little  personal  distinctions  on  safe  terms 
and  at  a  cheap  and  easy  rate, — of  obtaining 
petty  honours  and  offices, — of  making  a  small 
Dublin  reputation, — of  creating  a  parish  Came, 
or  a  tea-table  fame.  They  will  never  suffier  the 
national  movement  to  swell  beyond  the  petty 
dimensions  which  they  are  able,  themselves,  to 
manage  and  command;  and  are,  therefore,  a 
source  not  of  strength,  but  of  weakness, — and 
the  source  of  all  our  weakness.  But  for  them 
we  could  walk  down  the  utmost  force  of  Eng- 
land in  one  month. 

In  a  movement  of  the  nature  which  has  been 
goin^  on  for  years  in  this  country,  it  was  im- 
possible to  prevent  the  intrusion  into  offices  of 
command  of  that  class  of  men  who  mar  success 
instead  of  making  it.  Indeed  it  was  into  their 
hands  those  offices  have  been  almost  exclusively 
confided  up  to  the  present  hour.  This  can 
hardly  be  called  a  mistake,  for  it  was  unavoid- 
able. The  movement,  naturally  and  of  neces- 
sity, belonged  to  them.  It  was  of  the  mock- 
heroic  or&r,  the  machinery  of  which  none  but 
mean  hands  would  undertake  or  be  competent 
to  manage.  The  class  of  men  who  make  revo- 
lutions, and  who  doubtless  exist  here  as  well  as 
elsewhere,  have  been  altogether  disgusted  and 
driven  away  from  the  service  of  their  country  by 
the  peculiar  character  of  that  sort  of  "  struggle 
for  freedom,"  the  system  of  **  moral  agitation," 
which  Ireland  thought  fit  to  adopt ;  and  from 
which  their  pride  of  manhood  and  pride  of 
country  revolted.  The  stafif  of  leaders  which 
that  system  created,  and  has  left  behind  it,  is 
composed  of  men  utterly  unfit  and  unwilling  to 
take  charge  of  a  military  struggle,  and  who 
ought  at  once  to  be  superseded  and  replaced. 
For  two  generations — may  history  forget  to 
mention  them ! — those  men  have  been  working 
to  do  this, — the  best  work  that  ever  yet  was  done 
for  tyranny, — to  take  from  the  peojile  the  terror 
of  their  name,  and  make  popular  movement  a 
mockery.  And  what  now  are  they  working  to 
do?  To  hold  Ireland  down,  hand  and  foot, 
while  her  chains  are  being  locked  and  double 
locked ;  and  her  four  noble  prisoners  sent  fet- 
tered and  handcuffed  to  a  penal  -colony  of 
England— hear  it,  O  Earth  I  and  hear  it,  O  Qod ! 
— ^for  saying  that  Ireland  should  suffer  famine, 
no  more.  Oh  !  worse  for  us  than  the  foreign 
tyrant  is  the  native  traitor ;  and  worse  than  the 
open  traitor  in  the  enemy's  ranks  is  the  vile 
trickster  and  the  base  craven  in  our  own.  Awaj 
with  them  I  They  must  quit  at  once,  or  bie 
quashed.  One  man,  and  every  man,  of  those 
now  in  the  prison  of  Newgate,  is  worth  a  host 
of  the  dastards  and  drivellers  who  are  bidding 
you  stand  by  and  "  bide  your  time,"  while  your 
best  and  bravest  are  being  transported  as  felona 
in  the  face  of  ^our  eity,  in  the  sight  of  two 
islands,  and  in  view  of  all  earth. 

But  how  are  you  to  know  them,  those  menials 
of  England  in  the  green  livery  of  their  country  ? 
By  this  shall  ye  know  them.  .Any  man  who 
objects  to  every  plan  of  armed  resistance  that  is 
proposed,  while  he  produces  none,  or  no  better 
one  of  his  own.  Or  any  man  who  tells  yon  that 
an  act  of  armed  resistance— even  if  made  so 
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soon  as  to-morrow — even  if  offered  by  ten  men 
onl J—  even  if  offered  bj  men  armed  only  with 
stones —any  man  who  tells  you  that  even  such 
an  act  of  resistance  would  be  premature,  im- 
prudent, or  dangerous, — any  and  every  such  man 
should  at  once  be  spumed  and  spit  at.  For,  re- 
mark you  this,  and  recollect  it — that  somewhere 
and  somehow,  and  by  somebody,  a  beginning  must 
be  made ;  and  that  the^ri/  act  of  resistance  is 
always,  and  must  be  ever,  premature,  imprudent, 
and  dangerous.  Tjexington  was  premature. 
Bunker*e  Hill  was  imprudent,  and  even  Trenton 
was  dangerous. 

There  are  men  who  speak  much  to  you  of 
prudence  and  caution,  and  very  little  of  any 
virtue  beside.  But  every  vice  may  call  itself  by 
the  name  of  some  one  virtue  or  other ;  and  of 
prudence  there  are  many  sorts.  Cowardice  may 
call  itself  and  readily  pass  for  caution  ;  and  of 
those  who  preach  prudence  it  behoves  to  inquire 
what  kind  of  prudence  it  is  they  speak  of,  and 
to  what  class  of  prudent  persons  they  belong 
themselves.  There  is  a  prudence  the  virtue  of 
the  wisest  and  bravest, — Uiere  is  a  prudence  the 
virtue  of  beggars  and  slaves.  Which  class  do 
those  belong  to  who  are  prating  now  for  pru- 
dence, and  against  premature  insurrection ; 
while  rejecting  every  proceeding  and  plan  for 
preparation  ? 

Against  the  advice  of  those  men,  and  all  men 
such  as  they,  I  declare  my  own.  In  the  case  of 
Ireland  now,  there  is  but  one  fact  to  deal  with, 
and  one  question  to  be  considered.  Tlie  fact  is 
this, — that  there  are  at  present  in  occupation  of 
our  country  some  40,000  armed  men,  in  the 
livery  and  service  of  England ;  and  the  question 
is, — how  best  and  soonest  to  kill  and  capture 
those  40,000  men. 

If  required  to  state  my  own  individual  opinion, 
and  allowed  to  choose  my  own  time,  I  certainly 
would  take  the  time  when  the  full  harvest  of 
Ireland  shall  be  stacked  in  the  haggards.  But 
not  unf requently  God  selects  and  sends  his  own 
seasons  and  occasions ;  and  oftentimes,  too,  an 
enemy  is  ..able  to  force  the  necessity  of  either 
fighting  or  failing.  In  the  one  case,  we  ought 
not,  in  the  other  we  surely  cannot,  attempt  wait- 
ing for  onr  harvest-home.  If  opportunity  offers, 
we  must  dash  at  that  opportunity — if  driven  to 
the  wall,  we  must  wheel  for  resistance.  Where- 
fore, let  us  fight  in  September,  if  we  may — ^but 
sooner,  if  we  must. 

Meanwhile,  however,  remember  this, — that 
somewhere,  and  somehow,  and  by  somebody,  a 
beginning  must  be  made.  Who  strikes  the  first 
blow  for  Ireland  ?  Who  draws  first  blood  for 
Ireland?  Who  wins  a  wreath  that  will  be 
green  for  ever  ? 

J.  F.  L. 

And  one  other  of  which  said  last-mentioned 
printings  is  as  follows,  that  is  to  say  :  — 

To  the  Young  Men  of  Ireland, 

Dbak  Bbothbrs, — In  the  struggle  which  is 
so  near  us  now,  I  rely  chiefiy  upon  you ;  and  it 
is  becituse  of  that  reliance  that  I  address  you 
thus.  On  yon,  I  believe,  Ireland's  fate,  to  a 
great  extent,  depends.  If  you  be  brave  she 
may  cease  to  be  thePariah  of  nations ;  if  yon  are 


cowards  she  must  only  boK'  her  head  and  bear 
her  chains.  This  is  the  hour  for  the  young 
man.  Age,  with  all  its  wisdom  and  experience, 
held  the  sceptre  amongst  us  while  council  and 
forethought  only  were  needed,  but  now,  when 
every  eye  can  see  the  path  which  we., should 
follow — now,  when  we  have  ceased  to  discuss 
our  chances,  and  have  commenced  our  exodus— 
now,  when,  I  may  say,  we  are  at  last  fairly 
involved  in  the  war,  from  which  retreat  is  death 
— now,  the  passionate  heart  and  the  sinewy  arm 
of  youth  must  work  out  our  redemption.  Vete- 
rans will  be  amongst  us,  it  is  true.  Men  who 
have  seen  Smmet  die  will  strike  to  avenge  his 
death.  The  old  man  will  catch  the  glow  of  his 
ancient  fire  from  his  young  companions,  and  the 
hoary  iather  will  strike  beside  the  beardless  son. 
Notwithstanding,  it  is  on  you,  dear  brothers, 
that  I  most  rely.  From  you  I  hope  great 
things.  I  hope  you  will  throw  all  your  energy 
and  courage  into  your  country's  ranks,  and  that 
you  will  die  with  Ireland  if  God  decides  that 
Ireland  is  to  die  ;  for  I  would  rather  see  you  all 
wrapped  round  by  your  country's  reddened 
shroud  than  living  one  more  year  of  slavery  and 
shame. 

I  address  you  in  a  great  crisis. 

Ireland's  fate  must  be  decided  now.  I  believe 
no  one  doubts  this.  Now  or  never — now,  and 
for  ever.  Some  men  who  desire  to  retain  the 
people's  favour  without  sharing  the  people's 
danger,  used  to  say  that  Ireland  Miould  not  fight 
until  the  last  "  phink  of  the  constitution  "  had 
been  removed.  There  is  no  excuse  for  this 
formula  now.  The  "last  plank"  has  slipped 
from  our  feet — "  Mitchel  fioated  away  on  it  1  '* 
Other  men  said  that  if  we  were  once  fairly 
"driven  into  a  comer,"  there  would  tiien  be 
nothing  for  it  but  resistance.  I  do  not  know 
what  tbe^  understood  by  this  favourite  phrase. 
But  if  bemg  "  driven  into  a  comer  "  mean  being 
treated  as  the  veriest  slaves,  and  cursed  ana 
kicked,  like  the  lean  dogs  of  the  streets — if  ii 
mean  being  robbed  of  our  property,  and  then 
insulted  by  hearing  this  robbery  called  "jus- 
tice " — if  It  mean  l^ing  ridden  roughshod  over 
by  "  authority,"  and  subjected  to  the  whims  of 
official  insolence — being  stripped  of  our  posses- 
sions, and  then  ridiculed  for  our  nakedness — 
having  a  grinding  heel  planted  on  our  necks, 
which  becomes  heavier  every  hour,  and  chains 
on  our  limbs,  which  are  eating  into  our  souls — 
having  our  eyes  scalded  each  day  by  the  scarlet 
of  our  hired  keepers,  and  our  trails  hunted  as 

the  trail  of  a  wild  beast,  by  detective  sagacity 

if  it  mean  being  plundered  in  the  daylight 
without  a  hope  of  redress — ^ruled  by  the  baton 
of  a  policeman,  and  punished  if  you  resist  it — 
governed  by  Clarendon,  and  judged  by  Black- 
bume ; — in  brief,  if  it  mean  living  under  a  reign 
of  terror  worse  than  Robespierre's,  then,  in- 
deed, no  one  can  deny  that  we  are  «  driven  into 
a  comer  "  at  last. 

And  still  some  men  tell  you  that  the  hour  h 
not  yet  come.  A  few  of  these  are  thorough- 
bred "a^tators,"  who  have  been  rocked  and 
dttndled  into  "  moral  force,"  and  they  have  at 
least  the  merit  of  being  consistent  in  their 
scoimdrelism.  But  others  of  them  aze  men 
whose  voices  were  loudest  for  war,  wh^n  .ikm* 
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WBB  impossible  (odds  pistols  and  swords !  how 
brave  they  were  at  public  meetings!") — who 
mouthed  periodically  in  good  set  terms  of 
chivalry  and  boldness,  and  really  exhibited,  on 
ditfereDt  occasions,  no  iofignificant  amount  of 
Bob  Acres*  valour  and  platform  determination! 
Their  cour^jBre,  though,  has  oozed  out  at  their 
finger-ends.  They  stare  at  you  as  at  a  rara 
avi$  if  you  say  you  believed  that  they  meant 
all  they  said  about  **a  people's  will,**  and 
•*  eame^tness/'  and  **  self-reliance,"  and  "  deter- 
mination." While  difttance  lent  enchantment  to 
all  the  mnrderous  weapons  of  war,  they  spoke 
out  loud  and  b(ld;  but  flesh  is  weak ;  and  if  ii 
shrinks  and  quivers  under  the  touch  of  real,  not 
rhetoric  steel,  how  shall  we  blame  it  ?  What 
looked  beautiful  in  a  metaphor  looks  unpleasant 
in  an  enemy's  hand.  Mayhap,  if  villainous 
saltpetre  had  not  been  digged  out  of  the  harm- 
less earth,  our  friends,  too,  would  have  been 
soldiers ;  us  it  is,  a  pouncet-box  and  perfume 
become  them  better  than  the  rude  arms  of 
rough  and  vulgar  democrats.  I  cannot  help 
regretting,  however,  that  when  they  spoke  of 
the  sword,  they  spoke  entirely  in  a  "  Pickwickian 
sense." 

These  two  orders  of  **  leaders  "  alone  tell  you 
that  the  hour  has  not  yet  come;  which  they 
will  continue  to  tell  you  at  intervals,  until  the 
grave  becomes  the  period  of  their  periods. 

But  the  hour  is  come.  Now  or  never—  now, 
and  for  ever. 

Proclamations  have  been  issued  for  the  most 
"  felonious  **  localities.  By  the  time  this  letter 
will  appear  a  search  will  be  made  for  arms. 
Perhaps  some  men  will  have  given  up  their 
property,  and  others  retained  it,  despite  the 
"  authorities."  Some,  by  that  time,  may  have 
returned  to  their  ancient  faith  in  the  constitution 
and  the  British  Lion  —  others  may  have  trampled 
on  magisterial  "  law,"  and  replied  to  the  police- 
man's warrant  by  a  round  of  shot.  Whatever 
be  the  cnse,  the  affair  must  come  to  an  issue 
now.  A  revolution  is  inevitable.  The  pro- 
clamations, of  course,  but  foreshadow  the  sup- 
pression of  the  clubs.  If  the  people  allow  these 
clubs  to  be  suppressed  without  a  struggle,  they 
deserve  the  fate  which  they  assuredly  will  meet. 
It  is  this.  They  will  be  allowed  the  luxuries  of 
Soyer  soups,  and  the  convenience  of  chained 
spoons,  and  will  be  whipped  back  to  their  ken- 
nels if  thfy  grow  troublesome  to  their  generous 
masters.  Famine  will  pinch  them,  and  fever 
bum  them.  The  coward's  curw  shall  cling,  like 
the  bird  in  the  mystic  p<»em,  ronnd  their  necks ; 
and  it  will  quit  them  neither  in  the  day-time 
nor  in  the  night-time.  They  will  be  forced  to 
tell  the  story  of  their  guilt  and  of  their  misery 
to  the  nations  i  but  thej  will  remain  houseless 
upon  the  earth.  Scorn  will  point  its  finger  at 
them  from  every  place — contempt  will  glance  on 
them  from  every  eye ;  and  they  must  bow  their 
heads,  and  speak  not.  The  slave's  portion  will 
be  theirs.  Let  the  coffinmaker's  heart  be 
merry,  for  his  trade  will  thrive.  Will  not  the 
land  be  rich,  and  produce  great  harvests  for 
htxnrj,  wb«n  the  bones  of  t'ae  poor  manure  it  ? 
Will  it  not  be  a  merry  life  to  walk  up  and  down 
the  itreets  d  tke  popnlocn  cities  and  inhale  the 
flsartb  wttill  ft«m  tfa«  teMng  ohurohyardfl,  and 


watch  the  infant  drawing  the  poisoned  aSh 
from  the  mother's  breast ;  and  the  strong  bcb, 
with  the  blood-Btream  dried,  roctiog  m  die 
sbilk  of  life?  These  things  will  be,  if  yea 
strike  noL  My  eyes  have  seen  the  woridng  el 
the  curse  already.  In  mj  memory  Irebud  onee 
before  pla}  ed  the  coward's  part ;  and  slie  was 
curbed  and  she  was  covered  with  sores,  and  she 
groaned  in  agony. 

Now,  then,  or  never  I    Now,  and  for  ever ! 

But  we  are  unprepared  I  Trae,  most  pradenl 
"  leader  " ;  but  will  we  be  ever  better  prepared? 
At  **  harvest,"  perhaps  ?  1  wonder  is  it  gene- 
rally believed  that  each  golden  ear  will  turn 
into  a  mounted  pike,  to  arm  the  hands  of  Iri^- 
men,  since  so  much  importance  is  attached  to 
"  harvest  ? "  Now,  I  hare  not  imaginatioB 
enou^  to  think  this.  I  beHeve  clnbs  do  sol 
flouri.Hh  under  coercion  bills,  and  an  Arms'  Act 
(nuresisted !)  does  not  tend  to  improre  the 
spirit  of  a  people.  As  these  wiU  come,  I  think 
we  had  better  front  our  fate  at  once,  and  be  fiee 
in  death,  if  we  cannot  live  in  freedom. 

Yonng  men  of  Ireland  I  on  you  I  prineipaOy 
rely.  And  my  reliance  is  based  on  this,  that 
you  are  very  •'rash,"  rather  inclined  to  be 
*'  violent,"  and  have  ezeeedingHtfle  **  prndeDce" 
to  spare. 

Brothers,  let  your  watchword  be— -How  or 
never— now,  and  for  ever. 

'*  Rashly  "jonra, 

JOSKFS 


Against  the  form  of  the  Statute  in  such  case 
made  aod  provided,  and  against  ^e  peace  of  ear 
said  Lady  the  Queen  her  Crown  and  digni^. 

The  2nd,  3rd,  4tb,  and  5th  ooonta  wert 
the  same  form  as  the  let,  but  only  set 
oat  the  publications  of  Jane  34,  Jalj  1, 
Jalv  15,  and  July  22  respociiFelj. 

The  6th  count  charged  that  the  . 
compassed  to  depose  the  Queen,  mmd 
pressed,  uttered,  and  declared  sach 
passings  bj  orert  acts  and  deed : — 
'*the  said  last-mentioned  felonious 
ing  imagination  invention  device  and  intentinB 
did  then  and  there  feloniously  express  otter  aod 
declare  by  divers  overt  acts  and  deeds  hereia- 
after  mentioned  that  is  to  say  in  order  to  folfi 
perfect  and  bring  to  effect  his  most  eril  aod 
wicked  felony  and  felonious  co^pasainif  iaa- 
ginatiou  inveotion  device  and  intention  afi>Rr«id 
he  the  said  John  M«rtiu  after  the  passiiig  ol 
said  Act  on  the  twenty-fourth  day  of  June  m 
the  twelfth  year  of  the  rei^  aforesaid  at  tbs 
said  parish  of  Saint  Thoma«  in  the  county  <^ 
the  city  aforesaid  feloniously  did  pubfinh  certaa 
other  printings  in  a  certain  other  public  newt- 
paper  called  the  Irish  Pdon  one  oif  wWoh  said 
last-mentioned  printings  is  as  follows  Hiat  is  t» 
say" — 

and  went  on  to  charge  all  tiie  publica- 
tions in  the  lit  count  as  overt  aole  Mid 
deeds. 

The  7tfa  cowit  charged  Hiat  the  fin* 
soner — 

"feloniously  did  compass  imagine  inrent  derise 
and  intend  to  lery  war  agsmst  our  said  X«adty 


957] 


The  Qtiem  agavMt  Jolm  IfarKii,  1848. 


[9W 


th«  Queen  within  that  pftrt  of  the  United  King- 
dom called  Ireland  in  order  by  foroe  and  con* 
•traiotto  eonipel  her  to  change  her  meaenros 
and  eoonsels  and  the  taid  lafit-mentioned  felo- 
nious oompaMiog  imaginatiun  invention  device 
and  iniention  he  the  said  John  Martin  then  and 
there  feloniously  did  express  utter  and  declare 
by  then  and  there  felonioasly  pnblishiog  certain 
other  printings  in  a  certain  other  number  of  a 
certain  public  newspaper  called  the  Iri»h  Felon 
oue  of  which  said  last- mentioned  printings  b  as 
follows  that  is  to  say  " — 

and  set  oat  all  the  publications  in  the  Ist 
coont. 

The  8tb,  9th,  lOlh,  and  11th  ocnnts 
were  in  the  same  form  as  the  7th,  bat 
only  set  oat  the  pablications  of  Jane  24, 
July  1,  July  15,  aud  July  22  respectively. 

The  12th  count  charged  a  compassing 
to  levy  war  as  before,  and  obarKed  the 
publications  as  overt  acts  and  deeds  as  in 
the  6th  count. 

The  13th  count  charged  that  the  pri- 
soner, &c.— 

'*  feloniously  did  compass  imagine  invent  de- 
vise and  intend  to  deprive  and  depose  our 
said  Lady  the  Queen  from  the  style  honour 
and  royal  name  of  the  Imperial  Crown  of 
the  United  Kingdom  and  the  said  felonions 
compassing  iniagination  invention  device  and 
intention  did  then  aud  there  feJonioosly  express 
utter  and  declare  by  divers  overt  acts  and  deeds 
herein-after  mentiofied  that  ii«  to  my  in  order  to 
fuUil  perfect  and  bring  to  effect  his  most  evil 
and  wicked  felony  aud  felonious  compassing 
imagination  invention  device  and  intention  afore  - 
said  be  the  said  John  Martin  on  the  said 
twenty-fourth  of  June  in  the  twelfth  year  of 
the  reign  aforesaid  and  on  divers  other  days 
and  times  since  the  said  twenty-fourth  day  of 
June  to  wit  on  the  first  day  of  July  in  the  year 
aforesaid  the  fifteenth  day  of  the  same  month  of 
July  and  the  twenty- second  day  of  the  same 
month  of  July  at  the  said  pari»h  of  Baint 
Thomas  in  the  county  of  the  oiry  » foresaid 
feloniously  did  publish  divers  prin  tings  in  divers 
numbers  of  a  certain  pnbiie  newspaper  called 
the  Iri$h  Felon  of  which  he  the  said  John 
hlartin  then  and  there  was  the  proprietor  and 
publisher  containing  therein  amongst  other 
things  incitements  encouragements  advices  and 
persuasions  to  move  induce  and  persuade  the 
siibjects  of  our  said  Lady  the  Queen  in  that 
putt  of  the  Uoited  Kingdom  of  Great  Britain 
and  Ireland  called  Ireland  to  fulfil  and  bring  to 
effect  and  to  tud  and  assiet  in  fulfilling  and 
bringing  to  effect  the  aforesaid  felonious  com- 
passings  imasinations  inventions  devices  and 
intentions  and  also  containing  therein  infonna- 
Cion  instrucilons  and  directioas  to  the  seid  snb- 
Jeou  of  our  said  Lady  the  Queen  how  and  when 
the  said  felonious  omnpassings  imaginatioos 
inventions  devioea  «ad  intentions  sh^d  and 
might  be.  oarrifji  into  efleot  against  the  form  of 
the  Statute  in  sutch  ease  made  and  provided  and 
^[ain^  the  pe«<)fi  <4  Q^x  said  Lady  th«  Queen 
hiK  Crown  aiid  digoi^." 


TIm  14th  count  charged  ths  pr 
with  compassing  to  levy  war  in  the 
form  as  the  13th. 

Clerk  qf  the  Crown :  How  say  yxm,  J6km 
Martin — are  you  guilty  or  not  guil^  P 

The  prisoner  made  no  reply. 

Butt  applied  for  a  copy  of  indiotmeat  aa  a 
matter  oi  favour,  and  in  order  that  the 
prisoner  might  not  be  foroed  to  insist  on 
nis  right  to  have  the  indictment  read  orer 
slowly  three  times. 

8'jlicttor'Oeneral :  I  cannot  understand 
what  object  the  counsel  for  the  prisoner 
can  have  in  asking  for  a  printed  copy  of 
the  indictment,  as  in  the  hands  of  the 
Counsel  for  the  Crown.  The  headings  of 
each  count  have  been  fnrnished,  or  aie 
ready  to  be  furnished,  that  is,  the  formal 
parts  of  the  indictment ;  and  the  articles 
themselves,  as  set  out  verbatim  in  the 
indictment,  are  taken  from  their  own 
newspapers;  that  newspaper— each  and 
eveiT  number  of  it  is  in  their  own 
hands. 

B'hU:  I  have  heard  that  there  are  an 
immense  number  of  articles  in  the  indioi- 
ment  which  are  not  in  my  brief,  and  of 
which  I  hare  heard  nothing  until  I  heard 
them  read  this  morning. 

After  some  farther  discussion — 

Attorney 'Oeneral :  Under  all  the  circum- 
stances of  the  case,  having  introduced 
into  the  indictment  articles  which  are  not 
the  sub jeot- matter  of  the  information ; 
without  wishing  to  establish  any  rule  upon 
a  matter  of  this  description,  what  I  mean 
to  do  is  this,  rot  in  Court  but  out  of 
Court,  I  will  give  them  a  printed  copy,  as 
good  a  one  as  I  can,  of  the  printed  matter. 
But  should  any  question  arise  with  respect 
to  a  mi.^take  in  the  printed  copj,  I  shall 
refer  to  the  original  inaictment  itself. 

Butt:  As  well  as  I  could  gather,  my 
lords,  fh>m  the  reading  of  this  indictment* 
there  are  general  counts  alleging  overt 
aets  not  specified  in  the  indictment.  Of 
course,  with  respect  to  them,  I  shall  be 
entitled  to  have  a  bill  of  particulars. 

Attomey'Oeneral :  I  will  do  this*  my 
lord :  I  will  tell  them  in  the  bill  of  parti- 
culars that  I  mean  to  refer,  under  the 
general  counts,  to  the  five  numbers  of 
this  newspaper.  I  have  set  forth  the 
articles  in  those  five  numbers  in  the  in- 
dictment, upon  which  I  mean  to  relj  as 
the  pubject-matter  of  the  actual  charge. 

Clerk  of  the  Crown :  How  say  ;^ou,  JbAn 
Martin,  are  you  guilty  or  not  guilty  P 
Prisoner:  Not  guilty. 
Butt  applied  that  the  attorney  for  the 
traversers  should  be  allowed  to  make  an 
affidavit,  as  the  foundation  of  an  applica- 
tion to  the  Court.  The  affidavit  having 
been  sirom«  it  appeared  that  it  was  swrom 
by  Sdward  (yBork^,  »s  aHoc nay  of  Kevim 
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Izod  0*Dohei'ty,  the  prisoner  in  the  former 
trial. 

Pennefatheb,  B.  :  Is  it  an  application 
for  an  attachment  against  a  third  party  P 

Butt :  It  is,  ray  lord. 

Pennepather,  B.  :  The  affidavit  for  such 
application  need  not  be  entitled. 

Suit  applied  that  the  registered  pro- 
prietor of  the  Evening  Post  should  be 
ordered  to  attend  for  publishing  comments 
on  the  result  of  O'Boherty'e  first  trial,  (a) 
calculated  to  intimidate  jurors  in  the  dis- 
charge of  their  duty,  and  read  the  article 
beaded : — 

"  THE    8TATX   TBIALS. 


**  There  was  no  attempt  at  defence  in  the 
case,  no  more  than  in  that  of  John  Mitchel ; 
and  there  was  this  difference  between  them, 
that  the  Tribune  was  still  more  unqualified  in 
its  incitements  to  treason  and  spoliation  than 
the  United  Irishman;  and  the  publication  took 
place  when  the  conspiracy,  which  has  since 
broken  out  in  actual  rebellion,  was  much  farther 
advanced,  and  nearer  to  the  point  of  explo- 
sion. .  .  . 

*'  The  lanatic  attempt  at  rebellion,  and  the 
project  of  establishing  red  republicanism  in  Ire> 
land,  have  been  crushed  by  the  overwhelming 
power  of  the  Government,  and  by  the  good 
sense  and  the  loyalty  of  the  freat  bulk  of  the 
population,  including,  we  are  nappy  to  say,  the 
farmers  and  the  peasantry,  with  few  exceptions, 
in  the  south  of  Ireland. 

**  But  of  what  a  fail  is  all  that  power — all  that 
loyalty  and  fidelity — all  that  determination  to 
sustain  public  order,  if  the  state  of  the  law  per- 
mits a  sympathizer  with  the  insurgents  and  their 
clubs  to  make  his  way  into  the  jury-box,  as  the 
final  arbiter  and  judge  between  the  Crown  and 
the  party  charged  with  treason  ?  We  know  how 
extensively,  in  Dublin  and  some  other  towns, 
the  infamous  club  system  has  prevailed  amongst 
a  portion  of  the  middle  class.  Every  one  knows 
the  strength  of  sympathy  that  exists  in  criminal 
political  associations,  and  all  other  considera- 
tions are  overlooked,  when  such  a  bond  of  con- 
nexion has  been  established.  The  cry  of  the 
felon  press  about  what  is  termed  'packing  a 
jury,*  means  this,  that  the  door  of  the  jury-box 
should  not  be  shut  against  their  associates  or 
secret  sympathizers,  who  would  enter  the  box 
determined,  as  they  themselves  express  it,  to 
'  eat  their  boots  before  finding  a  verdict.' 

"We  cannot  now  pursue  this  subject  to  its 
legitimate  and  inevitable  consequences  ;  but  the 
evil  is  one  for  which  a  remedy  must  and  will  be 
found." 

The  obvious  meaning  of  that  article  is 
this,  tliat  because  the  dissentient  jurors 
were  "  sympathizers  with  the  insurgents 
and  their  clubs,"  there  was  no  Terdict  in 
Mr.  0*Doherty*8  case.  My  lords,  this 
article  goes  further.  It  states  that 
there  was  no  defence  attempted  for 
the  prisoner.      I  will  not  say,  my  lord, 

(a)  See  abore,  p.  881. 


that  is  a  libel  on  myself,  but  it  is  a  libel 
on   the  administration  of  justice   in  this 
Court.    I  did  attempt  a  defence;    and  I 
might  say  with  as  much  truth,  periiaps, 
as  this  paper  alleges  to  the  oontrarj,  tnat 
had  the  prisoner  been  tried  by  an  unpre- 
judiced  jury,   that  defence  mi^ht    naye 
created  serious  and  reasonable  donbts  in 
the  minds  of  that  jury.    It  was  not  a  de- 
fence disapproved  of  either  by  the  Crown 
Counsel  or  by  the  Court.     Is  there  here 
any  reference  to  the  flEbct,  that  there  was  a 
qneslion,  and  a  yery  grave  question,  left 
to  the  jury  P    Is  there  any  reference  to 
the  fact,  that  that  (question  was  left  to  the 
jury  by  a  learned  mdge,  in  a  charge  of 
impartiality,    which    recaUed    to    every 
man's  mind  who  heard   it  the   days  of 
Chief    Justice    Oamden  P     Is    it    to    be 
tolerated,  when  juries  are  brought  here  to 
discharge  a  painful  and  onerous  daty,  and 
when,  as  I  believe  in  my  conscience,  these 
jurors  did  discharge  that  duty  to  the  best 
of  their  ability,  and  could  not  come  to  an 
honest  agreement  of  opinion,  that  they 
are  to  be  branded  in  the  public  prints  as 
sympathizers    with    the    msurgents    and 
their  clubs,  and  to  be  told  that  no  defence 
was  made — Bympathisers,  my  lords,  wi^ 
the  insurgents,  not  with  the  accused  even  ? 
Atrocious  as  this  libel  would   be  in  any 
publication,  it  is  infinitely  more  atrocious 
when  it  appears  in  a  paper  which  is  sup- 
posed (and  I  may  allude  to  it),  to  a  certain 
extent,  to  have  the  confidence  of  the  Irish 
Government.      If  your  lordships  look  at 
another  article  in  this  paper,  yon  will  find 
it  there  laid  down  that  it  is  the  duty  of  the 
Government  to  arrest,  under  the  extraor- 
dinary powers  they  possess,  every  person 
they  suppose  to  sympathise  with  the  in- 
surgents ;  and  then  there  is  a  threat  held 
out  by  this  man,  who  has  dared  to  inter- 
rupt the  course  of  public   justice  here, 
that  the  dissenting  jurors  will  be  branded 
as  sympathizing  with  the  insurgents*  and 
that  it  will  be  the  duty  of  the  Government 
to  immure  in  a  prison  such  persons,  under 
the  extraordinary  powers   they    possess. 
My  lords,  will  you  suffer  this  man — while 
these  proceedings  are  going  on  and  pend- 
ing   the  trial,   and  when    the    AUome^ 
Oeneral  intimated^  this  very  day,  that  this 
man  would  be  tried  by  another  jury — to 
brand,  before  the  public  and  betore  the 
Crown,  jurors  who  may  not  find  a  verdict 
of  guilty,  as  sympathizers  with  the  inanr- 
gentsP    I  wish  to  preserve  nalmnaes  in 
speaking  on  this  subieot ;  perhaps  I  feel 
it  more  deeply  from  the  onerous  position 
in  which  I  am  placed;  but  I  do  find  it 
difi&cult  to  preserve  calmness  in  comment- 
ing on  an  article  so  obviously  calculated 
to  obstruct  the  administration  of  justice. 
It  is  scarcely  necessary  for  me  to   oite 
authorities  to  show  that  this  Oonrt  pos- 
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868868  the  power  of  impri80iunent  for  a 
contempt  or  this  kind.  The  leading  an- 
thority  on  the  subject  is  the  trial  of  the 
Thigtletoood  conspirators  for  high  treason. 
In  that  case,  the  same  eyidence  haying  to 
be  adduced  against  several  of  the  parties 
accused,  the  Court  intimated,  very  early 
in  the  proceedings,  that  it  would  be  im- 
proper to  publish  it.  The  printer  of  the 
Observer  newspaper  did  print  the  proceed- 
ings ;  and  the  Attomey-Oeneral  thought  it 
oonsistent  with  his  duty  to  bring  the 
matter  before  the  Ck)urt ;  and  the  Court 
made  the  order  on  the  same  evidence 
which  we  now  offer  to  the  Court.  The 
printer  was  ordered  to  attend  the  Court. 
When  he  was  called — he  did  not  attend ; 
and  the  Court  fined  him  5002.  Chief  Jus- 
tice Abbott  in  giving  his  opinion,  stated 
that  they  had  tne  right,  not  on  the  ground 
of  disobedience  to  the  Court,  but  on  the 
ground  that  anything  that  tended  to  in- 
terrupt the  course  of  justice,  no  man  had 
a  rignt  to  publish.  The  party  on  whom 
that  fine  was  imposed  applied  to  remove 
the  proceedings  by  certiorari.  The  case 
is  reported  as  that  of  BexY,  Glement,(a) 
and  all  the  authorities  are  coUected  there. 
[Counsel  also  refeired  to  Beg,  v.  BcmreU, 
arising  out  of  the  trial  of  ThwrteU,  the 
murderer,  when  a  criminal  information 
was  granted  against  persons  representing 
the  circumstances  of  the  murder  in  a 
stage-play,  and  the  oases  of  Quigley  and 
0* Connor, {h)  and  the  judgment  of  Lord 
Hardwiclee  in  Aikyn$.{o)l 

PiooT,  C.B. :  li&.  Butt,  we  have  looked 
over  this  article,  and  we  feel  bound  to  say 
that  it  is  not  such  a  publication  as  ought 
to  have  been  given  forth  to  the  readers  of 
any  journal  at  the  period  at  which  it  was 
made.  Nothing  can  be  clearer  than  that 
publications  calculated  to  excite  feeling[B 
of  hostility  towards  an  individual  who  is 
under  charge,  and  pending  the  proceed- 
ings on  which  he  is  to  be  tried-  especially 
in  a  case  in  which  there  has  already  been 
a  trial  that  may  be  followed  by  another — 
may  amount  to  a  very  serious  offence,  and 
a  libel  on  the  administration  of  justice. 
They  are  calculated  to  interrupt  the 
course  of  justice — to  taint  it  at  its  very 
fountains  ;  and  if  they  have  the  effect  of 
producing  undue  motives,  arising  from 
intimidation — or  whether  from  excited 
prejudices  in  the  minds  of  those  jurors 
whom  the  constitution  has  made  ti^e 
judges  of  the  guilt  or  innocence  of  the 
accused,  such  publications  unquestionably 
do  amount,  not  only  to  a  grievous  offence 
in  themselves,  but  to  a  contempt  of  the 


Ca)  4  B.  &  Aid.  218. 
(6)  26  St,  Tr.  1219. 
(e)  2Atk.469. 
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Court  with  whose  proceedings  thev  inter- 
fere. A  summary  proceeding,  such  as  we 
'  are  now  called  upon  to  apply  in  reference 
to  the  article  before  us,  is  one  of  very  rare 
'  occurrence.  I  remember  that  at  the  time 
'  of  one  of  these  cases  which  Mr.  BtUt  has 
I  referred  to,  I  looked  into  the  books  on 
I  this  subject ;  and  I  am  not  aware  that 
since  the  case  of  Bern  v.  ThiHlewood  any 
'  such  application  has  been  made,  or  any 
such  proceeding  has  been  taken.  Of  the 
jurisaiction  there  can  be  no  doubt.  But 
I  am  not  sure  whether,  considering  the 
circumstances  of  the  times  at  which  these 
proceedings  now  pending  were  bron^t 
into  this  Court,  it  woola  not  have  been 
right  in  the  Court  itself  to  have  given 
that  warning  which  appears  to  have  been 
given  by  Lord  Tenierden  in  the  case  of 
Meoi  V.  Thistlewood,  Had  such  warning 
been  ^ven  we  should  have  enforced  it. 
And  if  the  warning  which  we  now  give 
shall  not  be  attended  to,  we  shall  cer- 
tainly feel  it  our  duty  to  act  summuily 
and  at  once,  affainst  the  party  who  shall 
violate  our  order.  Though  we  do  not 
think  that  we  ought  now  to  interfere 
in  the  manner  in  which  we  are  called  on 
to  do,  we  think  it  right  to  pronounce  our 
opinion,  and  to  express  our  condemnation 
of  any  such  attempts  to  interfere  with  the 
course  of  justice.  Possibly  in  the  warmth 
of  those  discussions  that  are  now  prevail- 
ing, pnblishers  may  have  been  led  into 
transgressing  somewhat  those  limits  which 
prudence  and  propriety,  as  well  as  a  due 
regard  to  the  law,  will  suggest ;  and  we 
are  not  disposed,  on  this  single  publication, 
to  adopt  a  summary  proce^ling.  We  do, 
however,  now  direct,  as  the  Court  did  in 
the  case  to  which  Mr.  Butt  has  referred, 
Bex  V.  ThisHeufood,  that  no  comments 
shall  be  made  by  any  portion  of  the  public 
press  on  any  of  the  proceedings  pending 
at  the  present  Commission.  I  do  not 
think  that  I  should  sa^  more,  except  to 
express  my  strong  opinion — ^in  whion  my 
learned  brother  on  the  bench  fully  oonours 
— ^that  there  cannot  be  a  greater  offence 
against  public  justice,  than  so  to  apply 
the  means  at  the  disposal  of  a  publisher 
of  a  public  newspaper,  as  to  influence 
those  by  whom  trials  are  to  be  conducted 
— as  to  influence,  by  any  motive  uncon- 
nected with  the  mere  performance  of  their 
dntv,  those  whom  the  law  has  invested 
with  the  power  and  intrusted  with  the 
duigr  of  determining  the  guilt  or  innocence 
of  the  accused. 

Cleric  of  the  Grown:  John  Martin,  I 
am  about  to  swear  a  jury  to  try  you. 
You  are  at  liberty  to  challenge  twenty 
peremptorily,  and  as  many  more  as  you 
can  show  ffood  and  sufficient  cause  for. 
You  must  challenge  them  as  they  come  to 
the  bookf  or  you  will  be  too  late. 

HH 
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Samuel  Bagot  Oldham  having  answered, 

Butt:  My  lords,  this  is  one  of  the 
gentlemen  who  was  on  the  last  jury.  In 
this  case,  probably,  the  very  same  evi- 
dence may,  to  a  certain  extent,  be  giren. 
I  don't  know  whether  that  will  be  a  reason 
for  patting  him  aside  or  not. 

PiGOT,  C.B. :  Certainly  not. 

Sir  0.  O'LogJden :  We  challenge  him  that 
he  does  not  stand  indifferent,  bat  has  ex- 
pressed an  opinion. 

Two  of  the  city  grand  jorors  having 
been  sworn  as  triers,  BuU  handed  in  the 
following  oballenge — 

**  And  the  said  John  Martin  challenges  the 
said  Samuel  Bagot  Oldham,  because,  he  says, 
that  the  said  Samuel  liagot  Oldham  stands  not 
indifferent  an  he  stands  uoswom  ;  for  he  says  he 
has  expressed  an  opinion  that  he,  the  said  John 
Martin,  is  guilty  of  the  offence  above  laid  to  his 
charge  ;  and  that  he,  John  Martin,  ought  to  be 
convicted ;  and  this  he,  the  said  John  Martin, 
is  ready  to  verify,  and  prays  that  the  said  chal- 
lenge may  be  allowed." 

Attorney  -  General :  My  lords,  we  join 
issae  on  that  challenge,  and  state  that  it  is 
not  trne. 

Butt:  I  propose  to  ask  Mr.  Oldham 
whether  he  nas  not  expressed  an  opinion. 
Did  he  ever  say  that  he  woald  convict 
Mr.  Martin  f 

Attorney 'General :  I  object  to  that  qaes- 
tion.  In  Hughes* 8  case,  tried  on  the 
North-Eastem  Irish  Circuit,  Cramj^Um^  J., 
refused  to  allow  a  similar  question  to  be 
pot  to  a  juror,  saving  that  the  fact  must 
be  proved  by  extrinsic  evidence.  In  Rex 
V.  Edmonds, (a)  Lord  Tenterden  says,  it  is 
a  disparaging  question  to  put  to  a  juror, 
and  you  must  prove  it  by  extrinsic  evi- 
denoa  There  are  some  cases  in  the  State 
Trials  in  which  it  is  stated  to  be  a  good 
cause  of  challenge  to  a  juror,  that  he  has 
expressed  an  opinion  of  the  prisoner's 
case ;  but  the  fact  mnst  be  proved  aliunde 
—Peter  Cook's  case.  (6)  Lord  Tenterden 
said : — 

"These  ancient  authorities  show,  that  expres- 
sions used  by  a  juryman  are  not  a  cause  of 
challenge,  unless  they  are  referred  to  something 
of  personal  ill-will  towards  the  party  challeng- 
ing ;  and  also  that  the  juryman  hhnself  is  not 
to  be  sworn,  where  the  cause  of  challenge  tends 
to  his  dishonour  ;  and,  to  be  sure,  it  is  a  very 
dishonourable  thing  for  a  man  to  express  ill-wiil 
towards  a  person  accused  of  a  crime,  in  regard 
to  the  matter  of  his  accusation.  And,  accord- 
ingly, we  find  it  established  in  later  tiroes, 
namely,  at  the  trial  of  Peter  Cooke,  in  the 
eighth  of  King  William  UI.,  that  such  ques- 
tions are  not  to  be  put  to  the  juror  himself." 

Sir  0.  0*Log7Uen:  The  question  is, 
ifhether  a  juror  can  be  challenged  for 

(a)  4  B.  &  Aid.  490 ;  1  St  Tr.  N.S.  78ft. 
(6)  13  8t.  Tr.  8S4. 


having  expressed  aa  opmion.  without 
malice  ;  and  whether,  to  prove  this  chal- 
lenge, we  are  at  libexty  to  interrogate  the 
juror  himself  P  It  is  to  raise  those  ques- 
tions, and  to  overturn  the  oase  of  Bm.  r. 
Edmonds^  that  we  have  framed  the  chal- 
lenge in  the  way  we  have  done  withoat 
averring  malice. 

PsiTNErATHSB,  B. :  We  must  abide  bj 
that  decision.  You  can  brin^  it  in  anj 
way  you  please  before  a  superior  tribunal 

Charles  Mathers,  sworn  on  the  voir  din. 

Examined  by  BuU. 

Mr.  Mathers,  had  yon  ever  any  oonvena- 
tion  with  Mr.  Oldham,  generally,  upon  the 
subject  of  these  trials  P —In  the  jury- 
room. 

Had  you  anv  conversation  in  the  jury- 
room  upon  the  subject  of  these  state 
trials  P— Yes,  we  had. 

Attomey'Generdl :  While  you  were 
locked  up  as  the  jury  in  the  last  oaee! 
— Yes ;  we  chatted  backwards  aud  for* 
wards  as  to  the  merits  of  the  ease. 

The  merits  of  the  case  you  were  trying? 
— Generally  with  respect  to  these  pro- 
ceedings, and  what  effect  &ej  would 
have,  as  well  as  I  remember — ^tbe  result 
of  these  proceedings. 

Buit :  Now,  I  do  not  ask  joa  as  to  any 
particnlar  case  you  were  trying  ;  but  did 
Mr.  Oldham  express,  in  the  oonrae  of  that 
trial,  any  observation  with  respect  to  Mr. 
Martin? 

Solicitor  -  General:  Woald  it  not  be 
better  for  us  to  have  it  ascertained — it  is 
somewhat  unprecedented — ^whether  these 
communications  of  a  juty  wben  locked  up 
are  privileged  communications  in  the  eye 
of  the  law. 

Butt :  Supposing  Mr.  Oldkan^  had,  when 
he  went  into  the  jury-box,  said  tlMt  he 
would  convict  every  prisoner  in  the  state 
trials,  I  should  then  be  entitled  to  ssk 
whether  he  did  or  not. 

Pekkepathsb,  B.  :  I  do  not  think  yoa 
are  entitled ;  because,  aocordins  to  Bn. 
V.  Edmonds,  although  Mr.  OlSuam  hU 
said,  upon  reviewing  the  evidence,  thsi 
the  prisoner  at  the  oar  was  guiltj  mem. 
that  evidence,  I  do  not  think  that  if  be 
said  that  bond  fide,  that  that  ivould  be  t 
cause  of  challenge,  or  that  a  ohaUence 
upon  that  ground  woald  be  Rood.  Upon 
tbe  auchority  of  Bex.  v.  Sdmoude,  it 
must  be  a  corrupt  declaration  prooeedxac 
from  ill-will  against  the  prisoner;  au 
we  are  not  to  receive  any  other  de^- 
ration. 

BuU:  In  the  case  of  QnwJsy  uid  CTCe^ 
nor  a  person  was  examined,  and  this  wm 
the  evidence  he  gave : — 

''  He  saw  Mr.  Baikee  at  the  tiasethe 
were  arraigned.    Mr.  Balkss  inqaired 
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of  the  MFeral  prisonen ;  the  last  he  inquired 
ahoQt  wtiB  Mr.  Binnff  ;  he  asked  the  question  of 
me ;  he  looked  them  steadilj  and  an^I j  m  the 
lace ;  he  shook  his  fist,  and  exclaimed, '  Damned 
rascals.'" 

Another  witness  was  then  examined, 
ttnd  this  was  the  charge  of  Mr.  Justice 
BvUer- 

'*  Gentlemen,  jou  will  saj,  upon  the  e?idence 

Jon  have  heard,  whether  jon  are  of  opinion  that 
[r.  Baikes  is  a  person  who  will  trj  these 
prisoners  indifferently,  upon  the  evidence  that 
majr  he  given  or  not," 

After  conBalting  together,  one  of  the 
gentlemen  said — 

**  As  the  oath  is  taken  against  Mr.  Raikes,  we 
think  he  had  better  be  omitted.^ 

Now,  tnpposing  that,  withoat  using  this 
coarse  expression,  ICr.  Oldhcvm  liacTsaid 
"  that^U  the  parties  upon  trial  were  con- 
spirators against  the  public  peace,"  upon 
principle  we  ought  to  allow  sach  eyiden6e 
to  go  to  the  triers,  not  as  conolnsiTe,  bat 
as  evidenoe  from  which  they  might  infer 
whether  the  jnrj  was  indifferent  or  not. 
That  is  the  qneetioD  which  I  feel  bonnd 
here  to  raise,  my  lord. 

AUomey^Oenmd :  So,  therefore,  a  man 
has  only  to  commit  a  crime  with  vnch 
motives  and  with  such  pnblicity  as  the 
prisoner,  and  yon  wonld  not  be  able  to  get 
any  jnry  to  try  him. 

rENHiFATHEB,  B. :  I  think  that  there  is 
a  great  objection  to  asking  a  juror  any 
thing  with  respect  to  what  took  place  in 
the  jnry-iroom.  If  a  jaror  in  a  jnrr-room 
states  opinions  nnoonnected  with  the  case 
of  the  prisoner  apon  trial,  there  is  no 
obligation  of  secrecy ;  but  if  the  declara- 
tion of  a  joror,  whatever  it  was,  was  made 
in  reference  to  the  case  on  trial,  I  hardly 
think  that  a  question  ought  to  be  put  with 
respect  to  that. 

BuU:  Had  yon  any  conversation  with 
Mr.  Oldham  with  respect  to  the  Felon 
newspaper  P — ^I  really  cannot  recollect. 

Had  you  any  ^enenJ  conyersation  affect- 
ing all  the  prisoners  upon  trial  at  tiiis 
Commission  P — ^We  had  conyersations  upon 
the  politics  of  the  day,  and  of  the  affairs 
of  the  country,  as  well  as  I  can  recollect. 

BuU:  Unless  your  lordship  thinks 
that  I  ought  to  proceed  further,  I  will  not 
prcHS  the  Question. 

PiooT,  C.B. :  A  line  must  be  drawn 
somewhere.  There  must  have  been  dis- 
cussions among  the  jurors  upon  these 
matters. 

BuU :  Then  I  will  not  pursue  the  ques- 
tion, my  lord. 

PiGOT,  O.B. :  It  would  fetter  the  juxy 
in  their  jory-room  if  they  were  liable  to 
be  examined  wilh  respect  to  all  that  took 
place  there. 


Ol&rh  of  the  Grown :  Bdward  BaeeeU. 

Baseett:  Here. 

Clerk  of  the  Oroten:  Prisoner,  look  on 
the  juror 

Kemmis:  Wait. 

Olerh  of  the  Crown  (to  the  prisoner) :  Do 
you  challenge  P  (The  prisoner  made  no 
reply.) 

OUrk  of  the  Crown  (proceeding  to  ad- 
minister the  oath  to  the  juror) :  You  shall 
well  and  truly 

Kemrnie :  Stop.— Stand  by,  Mr.  Baesett, 

Sir  C,  (/Loghlen :  It  is  too  late  now  for 
the  Grown  to  order  the  iuror  to  stand  by. 
In  Beg.  y.  Fro8t,(a)  where  the  Olerh  of 
the  Crown  commenced  to  administer  the 
oath,  and  he  had  only  said  the  word 
••  you,"  and  the  Grown  then  said  **  stand 
by,"  it  was  held  too  late  for  the  Grown 
to  order  to  '*  stand  by,"  or  fbr  the  prisoner 
to  ohallenffe. 

Whiteevde:  We  are  prepared  to  proye 
that  the  word  **  stop  "  was  uttered  by  the 
Crown-BoUeitor  before  the  oath  was  com- 
menced. 

The  learned  judges  then  conferred  with 
Mr.  AUey, 

PiGOT,  G.B. :  What  the  officer  states  to 
us  is  this :  that  the  juror  was  called, 
and  that  he  then  asked  the  prisoner 
whether  he  challenged,  and  that  the  pri- 
soner did  not  answer ;  and  that  then  Mr. 
Kemmie  said,  "  wait " ;  whether  for  the 
purpose  of  ascertaining  if  the  prisoner 
would  or  would  not  ohiulenffe,  or  for  the 

Surpose  of  considering  whether  he  would 
irect  the  juror  to  stand  by,  does  not 
appear  to  have  been  stated  in  Uie  hearing 
of  the  Clerk  of  the  Crown.  The  Clerk  of 
the  Crown  again  asked  prisoner  did  he 
challenge,  and  the  prisoner  not  challeng- 
ing, he  then  proceeded  to  put  the  oatn 
without  asking  the  Crown'SoUeitor  if  he 
was  about  to  direct  the  pftrty  to  stand  l^ ; 
and  then,  on  commencing  the  oath,  ti&e 
Orown-Solioitor  said  to  the  Clerk  of  ike 
Crown,  '•  wait." 

There  is  no  doubt  whatever,  in  strict- 
ness, that  after  the  words  of  the  oath 
are  commenced,  it  is  too  late  to  chal- 
lenge upon  the  one  side,  or  to  direct 
to  stand  by  on  the  other.  But  we  must 
give  some  reasonable  oonstmctioii  to 
that  rule.  It  wonld  bear  very  hard 
on  the  prisoner.  In  this  instance  we 
are  told  by  the  officer  that  he  was 
asked  by  the  Crowf^  Solicitor  to  "  wait " ; 
that  after  that  he  commenced  the  ons^ 
with  rapidity ;  and  that  at  the  very  mo- 
ment he  was  at  the  commence oient  of  the 
oaiii,  the  Crown- SoliciU^  said  "stop." 
Under  these  circunuitances,  I  thitik  we 
ought  not  to  hold  the  application  of  this 
TXkle  with  too  much  strictness.  .We  should 

(a)  4  St.  Tr.  N.S.  117. 
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not  80  held  against  the  prisoner;  and  if 
we  should  not  so  hold  against  the  prisoner, 
we  should  not  so  hold  against  the  Crown. 
Clerk  of  the  Crown :  Prisoner,  your 
twenty  peremptory  cballeugee  are  now  ex- 
hausted. Yon  can  challenge  as  many 
more  as  you  can  show  good  and  sufficient 
cauee  for.  Challenge  them  as  they  come 
to  the  book,  otherwise  you  will  be  too 
late.— TFi/Ziam  Duff. 
Duff:  Here. 

Sir  C,  O'Loghlen:  Now  we  propose  to 
put  in  to  Mr.  Duff  the  burgess  challenge. 
The  challenge  we  put  in  is  the  same  that 
we  put  in  on  the  former  occasion. 

£The  challenge  was  handed  in  by  the 
learned  counsel.] 

P£NN£7ATHK£,  B. :  I  supposo  the  Attor- 
ney' General  demurs  to  it. 
Attorney' Oeneral :  Yes,  my  lord. 
Sir  C.  O'Loghlen :  It  is  not  our  inten- 
tion to  argue  it  over  again. 
The  following  iurors  were  sworn : — 
Samuel  Waterhouse,  Foreman. 
Thomas  Barrett. 
Bichard  Collier. 
Daniel  Lawrence. 
William  Inglis. 
Timothy  CBrien. 
Thomas  Johnson. 
William  Duff. 
Henry  Wharton, 
George  Halpin. 
Joseph  Parsons. 
Thomas  Walsh. 

[The  prisoner  was  then  given  in  chai'ge.J 
Op£Nikg  Speech  yob  the  Csowk. 

Attorney- Oeneral  (after  explaining  the 
provisions  of  the  Treason  Felony  Act, 
11  &  12  Vict.  c.  12,  to  the  jury  as  in  the 
preceding  cases  (a) :  The  charge,  gentle- 
men, we  bring  against  the  prisoner,  Mr. 
Jfor^tn,  in  the  present  case,  founded  on 
both  branches  of  the  statute,  is  that  this 
gentleman  did  in  fact  '*  compass,  imagine, 
or  intend  *'— these  words  all  mean  the 
same*  they  refer  to  the  mental  acts — to 
depose  the  Queen;  and  also  that  he  did 
intend  to  levy  war  against  the  Queen 
within  Ireland;  and  we  allege  that  such, 
his  intentions,  he  did  *'  express,  utter,  and 
declare  "  by  publications  m  a  newspaper, 
of  which  he  is  the  printer,  proprietor,  and 
publisher. 

We  also  state — and  to  this  I  request  the 
attention  of  your  lordships — that  he  did 
in  furtherance  of  such  his  intentions, 
commit  certain  overt  acts,  which,  in  my 
judgment,  are  something  different  to  the 
mere  expression  of  an  intention,  and  ac- 
cordingly we  charge,  that  in  furtherance 
of  such  his  intention,  and  for  the  purpose 
of  effecting  his  object,  he  did  publish  in 

(a)  See  above,  pp.  686  an4  599  n. 


this  newspaper,  of  whicK  he  was  tiie  pro- 
prietor and  publisher,  certain  dooumenta, 
to  which  I  shall  be  obliged  to  call  your 
attention  at  some  considerable  length. 
The  statute  appears  in  that  respect  to 
require  consideration  and  attentdon.  It 
appears  to  me  that  one  portion  of  the 
onence,  namely,  the  expression  and  de- 
claration of  a  man's  intention  ma^  be 
evidenced,  and  may  be  contained  in  a 
document  expressive  of  that  intention, 
though  not  in  furtherance  of  the  object. 
There  is  another  portion  of  the  statnte,  in 
which  his  doings  or  committing  an  overt 
act  is  dealt  with,  which  overt  act  may  as 
well  consist  in  the  publication  of  prints 
documents,  as  any  other  object  or  purpose 
whatever.  Suppose  a  man  had  formed  in 
his  own  mind  the  design  of  commencing 
a  rebellion,  and  that,  not  at  all  in  fyirther- 
ance  of  that  object,  but  writing  to  a  fnend, 
he  had  stated  what  his  objects  were,  diat 
he  had  left  town  for  the  purpose  of  efl^ct- 
ihg  them,  it  appears  to  me  perfeotlj  plahi, 
that  would  come  within  the  operatum  of 
the  statute,  as  a  publication  in  writing  <d 
his  intentions.  With  respect  to  t^e  seoood 
portion  of  this  clause,  namely — if  a  mas 
shall  compass  or  intend  to  levy  war,  si^ 
shall  do  any  act  in  ftirthenuioe  of  that 
levying  of  war — ^in  order  to  bring  his 
within  that  operation  of  the  statute,  it  is 
not  necessary  that  the  document  he  printi 
or  publishes  should  profess  to  be  his  own 
opinions,  his  own  statement,  his  own  oom- 
passings,  or  his  own  imaginations  or  is- 
tentions ;  but  I  admit  that  it  most  be  an 
act  done,  which  will  satisfy  yon  that  he 
entertained  such  opinions,  and  such  inten- 
tions, and  that  the  evidence  of  his  enter- 
taining those  intentions  and  those  opinioBS 
will  be  found  by  his  doing  some  act  in 
furtherance  of  the  object.  For  instanee, 
supposing  that  a  man,  say  William  8miA 
O'Brien,  or  Mr.  Meagher,  should  eetafaJiik 
a  provisional  government,  should  iasae 
a  proclamation  apprising  the  public  of  the 
establishment  of  this  provisional  gofwmr^ 
ment,  it  would  be  clearly  high  treason  in 
the  party  himself;  but,  it  appears  to  me 
perfectly  plain,  if  the  proprietor  of  a 
newspaper,  with  the  knowledge  of  that 
fact,  should  publish  O'Brien'e  proclama- 
tion, in  order  to  induce  the  public  to  j<na 
with  G* Brten,  although  the  document  oonM 
not  profess  to  contam  the  sentiments  or 
opinions  of  the  publisher  of  a  newspaper, 
still  if  you  come  to  the  conclusion  that  be 
had  published  this  manifesto  in  further- 
ance of  the  obiect  of  O'Brien,  you  wooM 
have  no  difficulty  in  cominff  to  the  eoa- 
clusion  that  the  man  himself  had  oontem- 
plated  or  intended  to  depose  the  Queeo. 
as  the  case  might  be,  and  finHiwg  ^mi  ^ 
had  done  this  particular  act  in  ftxrtheranee 
of  it. 


The  Queen  dgcdnet  John  Ma/rtm,  1848. 
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[The  AUofiMy-GmeTal  alladed  to  MU- 
eheVi  oonTiction  of  treason  felonr  in 
respect  of  articles  pnblished  in  the  United 
IrUhma/iu  A  fber  John  MUcheCs  conviction, 
the  prisoner  started  the  Irish  Fdon  to 
carry  on  his  principles.] 

It  was  published  in  the  very  same  office 
in  which  Mr.  MUcheVs  paper  was  pre- 
yionsly  pnblished.  It  is  the  Iriah  Felon, 
and  described  as  *'the  successor  to  the 
United  Irishman,**  and  the  prisoner  regis- 
tered himself  under  the  Stamp  Act  as  the 
sole  propiietor,  frablisher,  ana  printer. 

Gentlemen,  this  paper  as  I  stated,  was 
published  for  the  first  time  on  the  24th  of 
June,  and  a  second  number  on  the  follow- 
ing Saturday,  the  1st  of  July.  It  was  on 
the  articles  contained  in  these  two  num- 
bers that  it  was  first  attempted  to  make 
him  amenable  to  justice.  ^  The  warrant 
for  his  arrest  issued  immediately  after  the 
publication  of  the  1st  of  July,  it  appears 
from  this  gentleman's  own  statement, 
that  he  thought  that,  if  he  was  not  tried 
in  the  month  of  July,  he  could  not  be 
tried  till  the  month  of  October,  and  he 
yainly  thqmht  that  the  month  of  October 
would  be  '^the  day  after  the  fair,"  that 
the  object  of  this  movement — the  object 
which  tlus  man  must  have  had,  not  merely 
in  the  publication  of  these  articles,  but  in 
the  eetabliahment  of  this  paper,  which  he 
desiffnates  as  the  Fdon — namely,  an  actual 
rebellion,  would  have  occurred.  Perhaps 
we  were  wrong  in  allowing  a  paper  with 
such  a  title  to  pollute  the  public  ear ;  but 
with  such  a  title,  and  in  such  a  place,  you 
can  have  no  doubt  that  this  paper  was 
published  and  established  solely  and  ex- 
clusively for  the  purpose  of  overthrowing 
all  that  we  hold  dear— our  lives  and  our 
liberties. 

[The  Attomey-Oeneraljaroceeded  to  read 
and  comment  on  the  article  '*  To  all  whom 
it  may  oonoem,  signed  "  John  Martin,** (a)l 

"  I  am  now  disposed  to  believe  that  all  the 
Bepeal  parties  have  made  up  their  minds  to  co- 
operate m  taking  whatever  measures  may  seem 
to  them  just  and  effectual  for  obtaining  Irish 
nationtl  independence.  .  .  .  But  I  could  not 
live  in  Ireland,  and  derive  my  meaos  of  life  as 
a  member  of  the  Irish  community,  without  feel- 
ing a  citizen's  responsibility  in  Irish  public 
a&irs.  And  those  responsibilities  involve  the 
guilt  of  national  robbery  and  murder — of  a 
system  which  arrays  the  classes  of  our  people 
against  each  other's  prosperity  and  very  lives, 
like  beasts  of  prey,  or  rather,  like  famishing 
sailors  on  a  wreck— of  the  debasement  and 
moral  ruin  of  a  people  endowed  by  God  with 
surpassing  resources  for  the  attainment  of 
human  happiness  and  human  dignity.  I  can- 
not be  loyal  to  a  system  of  meanness,  terror, 
and  corruption,  although  it  usurp  the  title  and 
assume  the  forms  of  a  *  government.'    So  long 

(a)  See  above,  p.  9S7. 


as  such  a  'government'  presumes  to  insult 
and  injure  me,  and  those  in  whose  prosperity  I 
am  involved,  I  must  offer  it  all  the  resistance  in 
my  power.  But  if  I  despaired  of  successful  re- 
sistance, I  would  certainly  remove  myself  from 
under  such  a  *  government's '  actual  authority." 
**  That  I  do  not  now  exile  myself,  is  a  proof 
that  I  hope  to  witness  the  overthrow,  and  assist 
in  the  overthrow,  of  that  most  abominable 
tyranny  the  world  now  groans  under — the 
British  Imperial  system.*' 

Gtentlemen,  may  I  ask  how,  and  in  what 
manner,  did  this  man  fancy  to  himself 
that  he  was  *'to  witness  the  overthrow, 
and  assist  in  the  overthrow,"  of  the  British- 
Imperial  system,  unless  by  having  re- 
course to  levying  of  war  and  sucoessftil 
rebellion P  How  is  "the  overthrow'*  to 
be  etfected  without  involving  in  it  the 
depriving  her  Majesty  of  the  Grown  of 
this  portion  of  her  Majesty's  dominions  P 

The  next  document  is  also  contained  in 
the  same  newspaper,  and  it  professes  to  be 
"  Mr.  LaIor*s  Letter."  There  are  a  parcel 
of  intervening  articles  which  it  is  neces- 
sary I  should  just  shortly  refer  to  without 
receding  at  length,  merely  to  show  the 
character  of  this  journal — ^merely  to  show 
what  I  arraign  as  the  object  that  gave  ex- 
istence to  this  one  of  these  many  docu- 
ments which  have  reduced  us  so  low,  and 
have  been  instrumental,  I  fully  believe,  in 
depriving  so  many  of  our  fellow-couniar- 
men  of  life,  and  placing  others  in  the 
perilous  position  in  which  they  are  now 
placed.  The  next  article  is  addressed  *'  To 
the  Englishman,  calling  himself " 

Butt:  Pardon  me  for  interposing,  but 
we  intend  raising  an  objection  to  those 
articles  not  named  in  the  indictment 
being  read  in  evidence. 

Attorney- ChnercU :  I  consider  I  am  en- 
titled to  give  them  in  evidence. 

PiooT,  C.B. :  Perhaps  the  general  scope 
and  nature  of  them  will  be  sufficient. 

Attomey-Oeneral :  My  lords,  I  proposed 
I  to  read  the  articles  in  order  to  prevent  the 
I  possibility  of  their  not  being  given  in 
evidence  afterwards ;  I  do  not  want  to  do 
I  anything  but  what  msj^  be  quite  right. 
I  PiooT,  C.B. :  The  Solicitor' General  will 
I  have  full  opportunity  of  commenting  on 
I  them. 

Attorney-Oenerai :  1  will  not  read  them 
in  detail.  It  is  material  in  this  view,  with- 
out reference  to  the  precise  words  of  the 
articles  themselves,  to  state  the  nature 
and  the  headings  of  those  articles,  in 
order  to  bring  a  guiltjr  knowledge  of  the 
transaction  to  the  ^soner  here,  and  in 
order  to  show,  in  point  of  fact,  the  object 
for  which  this  paper  was  produced,  im- 
mediately after  this  article,  which  is  signed 
by  John  Martin  himself,  the  next  article 
is  directed— 

^  To  the  KngKshman,  calling  himself  Qeoige' 
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William  Frederick,  Earl  of  Clarendon,  Her 
Maje8ty*8  Chief  Le^ral  Murderer  and  Jury 
Packer  General  of  Ireland." 

It  purports  to  be  signed  by  a  person 
named  Thomas  Levin  ReiXly,  It  concludes 
in  these  words, — 

**mj  l<»rd  asnassin,  jour  enemy  to  the  death, 
Thomas  Devin  ReiUy.'* 

and  it  is  dated  from  12,  Trinity  Street,  the 
office  of  the  Irish  Felon, 

The  next  document  is  one  that  I  must 
read  at  length,  because  it  is  one  on  which 
we  mainly  rely  in  the  indictment.  This 
document,  gentlemen,  purports  to  be 
"Mr.  Lalor'i  Letter,"  addressed  *'to 
the  editor  of  the  Irish  Fdon" ;  but 
it  shows  upon  the  face  of  it,  that 
it  was  not  to  be  published  unless 
approved  of  by  the  proprietor  of  the 
paper.  In  addition  to  that  it  states 
the  terms  of  the  yile  contract  that  had 
been  entered  int-o  between  Mr.  Martin 
and  Mr.  Lalor;  and  it  states  the  terms, 
and  principles,  and  objects  with  which 
this  paper  was  to  be  published,  the 
mode  in  which  these  objects  were  to  be 
obtained,  and  what  they  were  : 

"Money  must  not  be  admitted  among  our 
objects  or  motives.  .  .  .  You  may  not,  and 
indeed  cannot,  be  aware  of  all  its  necessity,  nor 
of  many  of  the  motives  and  grounds  on  which 
I  desire  to  have  it  entered  as  an  article  of 
agreement  between  ourselves,  and  between  us 
and  the  public.  In  a  letter  intended  for  publi- 
cation (if  yoa  see  fit),  I  do  not  for  the  present 
think  proper  to  give  any  full  statement,  but  in 
priTate  I  feel  assured  that  I  shall  be  able  to 
satisfy  your  mind  on  this  matter.  .  .  .  But 
some  of  us  have  families — we  may  perish  in  this 
enterprise " 

What  lawful  enterprise  P  What  enter- 
prise consistent  with  a  man's  allegiance 
was  it  that  he  was  likely  to  perish  by 
entering  into  ?  What,  but  that  of  war  or 
of  rebellion  against  the  constituted  au- 
^orities  of  the  country  P 
"and  what  of  them  ?  Leave  them  to  God  and 
to  Ireland  j  or,  if  you  fear  to  trust  either,  then 
stay  at  home  and  let  others  do  the  work.  .  .  . 
And  for  my  own  part,  I  enter  it  with  the  hope 
aad  determination  to  make  it  an  armed  post,  a 
fortress  for  freedom  to  be,  perhaps,  taken  and 
re-taken  again,  and  yet  again ;  but  never  to  sur- 
render, nor  stoop  its  flag,  till  that  flag  shall  float 
abov«  a  liberated  nation.  Without  agree- 
Hient  as  to  our  objects  we  cannot  agree  on  the 
course  we  should  follow.  It  ii  requisite  the 
paper  should  have  hut  one  purpose ;  and  the 
public  should  understand  what  that  purpose  is. 
Mine  is  not  to  repeal  the  Union,  nor  restore 
Eighty-two.  This  is  not  the  year  '82,  this 
18  the  year  »48.  For  Bepeal  I  never  went  into 
•agitation,'  and  will  not  go  into  'insurrection.' " 

It  is  plain  that  he  contemplated  going 
into  insurrection  for  something  else ;  what 


we  we  not  at  a 


that  somethlBg  else  was 
loss  to  gaess. 

"  On  that  question  I  refute  to  ano,  or  to  act  is 
any  mode  ;  and  the  country  refuses.  0*Conndl 
made  no  mistake  when  he  pronounced  it  not 
worth  the  price  of  one  drop  of  blood  ;  and  for 
myself,  I  remt  it  was  not  left  in  the  hands  ol 
Conciliation  Hall.  .  .  .  If  I  am  to  stake  ny 
life  and  fame,  it  most  assuredly  be  for  soiiie- 
thmg  better  and  greater,  more  likely  to  k^ 
more  likely  to  succeed,  and  better  worth  eoeeesa 
And  a  stronger  passion,  a  higher  pnrpoeev  s 
nobler  and  more  needAil  eaterpriee  is  feraeat- 
ing  in  the  hearts  of  the  peo|ile.  A  nui^itier 
question  moves  Ireland  to-day  than  tfaat  d 
merely  repealing  the  Act  of  Union.  Not  tkc 
constitution  that  Tone  died  to  i^bir-liahj  but  ^ 
constitution  that  Tone  died  to  obtain — ^independ- 
ence,  full  and  absolate  independence,  for  tbii 
island,  and  for  every  man  within  this  island. 
Into  no  movement  that  would  leave  an  cDemy'i 
garrison  in  possession  of  all  oar  lands ;  masten 
of  our  liberties,  our  lives,  and  all  our  means  d 
life  and  happiness — into  no  such  movement  wiO 
a  single  man  of  the  gray-coats  enter  witfa  ta 
armed  hand,  whatever  the  town  popnlation  may 
do.  On  a  wider  fightiog-fleld,  with  stnnigv 
positions  and  greater  resooroes  than  ore  affoeM 
by  the  paltry  question  of  Repeal,  must  we  ckw 
for  our  final  struggle  with  Tengl«.iiH,  «r  sisk 
and  surrender.  Ireland  her  own — Irvfauoid  her 
own,  and  all  therein*  from  the  sod  to  the  sky. 
The  soil  of  Ireland  for  the  people  of  Irelaad,  is 
have  and  to  hold  from  God  alone  who  gave  it— 
to  have  and  to  hold  to  them  and  their  heirs  fior 
ever,  without  suit  or  serrice,  faith  or  fealty,  reel 
or  render  to  any  power  undu*  hearen. 

"  Not  to  repeu  the  Union,  then,  bat  to  repesl 
the  conquest, — not  to  disturb  or  dismantle  the 
empire,  but  to  abolish  it  utterly  for  ever»— not 
to  iall  back  on  '82,  but  act  up  to  '48, — not  to 
resume  or  restore  an  old  oonstitiitioii,  hot  te 
found  a  new  nation,  and  raise  «p  a  free  peopk, 
and  strong  as  well  as  free,  and  seenre  as  well  if 
strong,  based  on  a  peaaantfy  rooted  like  ro^ 
in  the  soil  of  the  land, — this  is  my  objeei^  as  £ 
hope  it  is  yours ;  and  this,  you  may  be  assvci 
is  the  easier,  as  it  is  the  nobler  and  the  bmsv 
pressing  enterprise. 

''For  Bepeal,  ail  the  nM>raI  means  at  cm 
disposal  have  in  turns  been  used,  abused,  and 
abandoned.  All  the  military  means  it  can  oon- 
mand  will  fieiil  us  utterly.  Compare  the  two 
questions.  Bepeal  would  require  a  naaioBa] 
organization  ;  a  central  representative  authority, 
formally  convened,  formally  elected ;  a  re^^uUr 
army,  a  regulated  war  of  concerted  action  and 
combined  movement  When  shall  we  haw 
them?  Where  is  your  National  Cooneil  el 
Three  Hundred?  Where  is  your  Natioeal 
Guard  of  Three  Hundred  Thousand?  On  Be- 
peal«  Ireland,  of  necessity,  should  reeolre  sad 
act  6y  the  kingdom^  all  together,  linked  and  lad; 
and  if  beaten  in  the  kingdom,  there  would  be 
nothing  to  fall  back  upon.  She  could  not 
possibly  act  by  parishes.  To  club  and  are 
would  not  be  enough,  or,  rather,  it  would  be 
nothing;  and  for  Repeal  alone  Ireland  will 
neither  club  oqr  arm.    The  towns  only  wiD  do 
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40.  A  B«paal-vir  wo«ld  probably  b«  tb«  figbt 
and  defeat  of  a  tingle  fiddrday ;  or,  if  protraeted, 
it  would  be  a  mere  game  ofchoeo  and  England, 
be  assured,  would  iMat  yoa  in  a  game  of  chess. 
On  tbe  other  question  all  circomsianccs  differ, 
as  I  could  easily  show  yoo.  Bat  I  have  gone 
into  this  portion  oi  the  subject  prematurely  and 
unawares,  and  here  I  stop^being  reluctant, 
besides,  to  trespass  too  long  on  the  time  of  Her 
Majesty's  legal  and  military  advisers.  .  .  . 
I  want  to  al^  the  town  and  the  eountiy.  Re- 
peal is  the  question  of  the  town  population;  the 
laad*teattre  question  is  that  oi  the  oonntry 
peasantry;  both  combined,  taking  each  in  iu 
full  extent  and  efficacy,  form  the  question  of 
Ireland--her  question  for  the  battle-day. 

"The  princii^  I  state,  and  mean  to  stand 
upon,  is  ihiB,  that  the  entire  ownership  of  Ire- 
land, moral  and  material,  up  to  the  lun,  and 
down  to  the  centre,  is  Tested  of  right  in  the 
people  of  Ireland ;  that  they,  and  none  bat  they, 
are  the  land-owners  and  law-makert*  of  this 
island ;  that  all  laws  are  nuU  and  void  not  made 
by  them,  and  all  titles  to  limd  inyalid  not  con- 
ferred or  confirmed  by  them;  and  that  this  full 
right  of  ownership  may  and  ought  to  be  asserted 
and  enforced  by  any  and  all  means  which  Ood 
has  pat  in  the  power  of  man.  In  other*  if  not 
plainer  words,  I  hold  and  maintain  that  the 
entire  soil  of  a  country  belongs  of  right  to  the 
entire  people  of  that  country,  and  is  the  rightful 
property,  not  of  anr  one  class,  but  of  the  nation 
at  large,  in  full  eroctire  possession,  to  let  to 
whom  they  wilL  ....  A  people  whose 
laads  and  lires  are  thus  in  tiie  keeping  and 
custody  of  others,  instead  of  in  their  own,  are 
not  in  a  position  of  common  safety.  The  Irish 
famine  of '46  is  example  and  proof.  The  com 
crops  were  sufficient  to  feed  the  island.  But 
the  landlords  would  hare  Uieir  rents,  in  spite  of 
fttmine,  and  defiance  of  fever.  They  took  the 
whole  harvest,  and  left  hanger  to  those  who 
raised  it.  Had  the  people  of  Ireland  been  the 
landlords  of  Ireland  not  a  human  creature  would 
have  died  of  hunger,  nor  the  fiulure  of  the 
potato  been  considered  a  matter  of  any  con- 
sequence  It  is    a    mere    question 

between  a  people  and  a  class, — between  a  people 
«if  eight  minions  and  a  class  of  eight  thousand. 
They  or  we  must  quit  this  island.'"   .    .    . 

Now,  gentlemen,  let  me  ask,  is  tiiere 
mnch  difocnlty  in  aeserting  that  the  first 
resnlt  of  this  hallucinaiion  of  a  republic  is 
this,  all  the  landa,  no  matter  how  acquired, 
the  reeolt  of  honest  industry  or  otherwise, 
and  I  suppose  including  all  Talaable  pro- 
perty, are  at  onoe  to  bcwome  fcnfeitedf  by 
mdi^idnals,  and  all  to  become  the  property 
of  the  state,  with,  I  suppose,  the  pro- 
prietors of  these  journals,  the  directors  as 
to  the  oonrse  it  is  to  take.  All  proprietors 
and  property  at  once  to  be  forfeited — at 
once,  gentlemen,  to  be  Tested  in  the  state. 
There  is  to  be  a  new  settlement  of  title. 
We  are  no  longer  to  hold  onr  property  l^ 
those  title-deeds  which  we  spent  our  Uyes 
in  acquiring;  the  money  with  which  we 
purchMed— they  are  all  fbrthwith  to  be 
sacrificed  at  this  shrine,  erected  hy  these 


people  i  and  no  man  is  to  retain^  unless  he 
sMrns  a  new  title,  by  being  guill^  of  what, 
as  we  are  now  situated,  amounts  to  treason. 

He  will  make  war  for  this.  He  will  not 
do  it  for  Bepeal,  which  is  impracticable; 
but  he  will  do  it  for  this,  for  establishing 
such  a  govemment  and  such  a  state  of 
thinffs  in  Ireland,  that  all  the  property  of 
the  kingdom  should  at  once  beeome  the 
property  of  this  new  state,  to  be  portioned 
out,  and  I  should  suppose  rather  liberally* 
to  those  who  have  been  the  original 
fomenters  and  original  coneootors  of  this 
new  state  of  things.  This  was  the  bargain 
of  profit  and  loss,  by  which  the  conductors 
of  this  newspaper  were  to  give  up  the  pre- 
sent gain  that  was  to  be  made  by  a  paltry 
newspaper  for  some  two  or  three  months, 
to  give  them  a  larger  claim  to  the  forfeited 
estates,  which  were  to  be  the  result  of 
"  this  £^eat  national  enterprise." 

That  is  the  manifesto  written  by  Mr. 
Lalor  to  Mr.  MarUn,  but  not  to  be  pub- 
lished unless  Mr,  M<Mrtin  approved  of  it. 
Mr,  Martin  was  to  exercise  nis  own  dis- 
cretion. If  he  published  it,  it  was  an 
announcement  to  the  public  of  the  prin- 
ciples of  that  paper  —it  was,  in  other  words, 
the  prospectus  upon  which  the  following 
numbers  of  this  paper  were  to  be  conduc- 
ted. And  we  fina  all  through  the  numbers 
of  this  paper,  from  first  day  to  last,  contri- 
butions purporting  to  come  from  the  same 
'*JamMF.Lalor.^ 

|The  Attorney'Oeneral iproceeded  to  read 
and  comment  on  the  article  in  the  paper 
of  July  1st—"  The  Feton  CTrttJ."— 1 

«'  We  hold  the  preseat  existing  €k>Temment 
of  this  island,  aad  all  existing  rights  ol  property 
in  our  soil,  to  be  mere  usurpation  and  tyranny, 
and  to  be  null  and  void,  as  of  moral  effect ;  and 
our  purpose  is  to  abolish  them  utterly,  or  lose 
our  Uvee  in  the  attempt  The  right  founded  on 
conquest,  and  affirmed  by  laws  made  by  the 
conquerors  themselves,  we  regard  as  no  other 
than  the  right  of  the  robber  on  a  larger  scale.  We 
owe  no  obedience  to  laws  enactal  by  another 
nation  without  our  assent ;  nor  respect  to  as- 
sumed rights  of  property  which  are  starving  and 
exterminating  our  people.  The  present  Mlva- 
tion  and  future  security  of  this  country  require 
that  the  English  GK>vemment  should  at  once  be 
abolished,  and  the  Enff  lish  garrison  of  landlords 
instantly  expelled.  Necessity  demands  it, — the 
great  necesmty  of  self-ddbnce.  Self-defence — 
self-protection — it  is  the  first  law  of  nature,  and 
the  first  duty  of  man.  We  reftise  all  appeal  to 
theSnglish  Parliament  to  abolish  its^.  We 
will  not  app^  against  ^ke  robberto  the  robber's 
den,  nor  against  the  landlord  to  a  Pariiament  of 
landlords.  We  advise  the  people  to  oiganiie 
and  arm  at  onee  in  their  own  defence.  We  mean 
to  assist  them ;  and  to  set  example  by  organis- 
ing and  arming  ourselves.  .  .  .  We  have  deter- 
mined to  set  about  creating,  as  speedily  as 
possible,  a  military  organisation,  of  which  the 
Fc/Sm  offiae  ahaU  be  the  esBtse  and  eiladel.V 
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Now  let  me  ask  how  is  the  Felon  office 
to  be  the  centre  and  the  citadel  of  this 
armed  military  organization,  withont  the 
knowledge,  consent,  and  sanction  of  John 
MartinyWho  swears  himself  to  be  the  "  sole 
proprietor**  of  that  establishment,  the 
**  sole  publisher,**  and  the  "  sole  Iprinter 
and  conductor  **  of  this  journal  containing 
these  passages  P 

**  As  onr  first  step  of  proceeding,  we  are  now 
founding  a  club  which  it  is  intended  shall  con- 
sist of  one,  two,  or  more  persons  from  each 
parish  throughout  Ireland,  who  are  to  be  in 
immediate  connexion  and  correspondence  with 
this  office 

"  Any  one  who  is  qualified  to  form  or 
lead  a  company  or  a  section  of  pikemen,  or 
who  is  willing  to  head  a  forlorn  hope,— -or  who 
is  able  to  address  a  public  meeting,  or  who  is 
competent  to  write  a  paragraph  fit  to  appear  in 
print — any  and  every  such  person  will  be  gladly 
received  as  a  member,  and  welcomed  as  a  friend 
and  comrade." 

Gentlemen,  may  I  ask  for  what  purpose, 
except  the  purpose  of  levying  war,  did  this 
gentleman  want,  as  one  of  the  grounds  of 
qualification,  that  the  party  should  bo 
qualified  **  to  lead  a  company  or  a  section 
of  pikemen  P*'  For  what  purpose  were 
these  pikemen  to  be  put  into  sections  and 
companies,  except  the  one  purpose  of  using 
pikes  against  those  who  might  not  be  dis- 
posed to  join  in  this  general  confiscation 
of  property  P  or  for  what  purpose  were 
they  neceasarilv  to  have  leaders  **  to  head 
a  forlorn  hope  ?  "  We  all  know  the  mean- 
ing of  this  forlorn  hope. 

"  We  earnestly  request  that  every  man  in  Ire- 
land who  desires  to  enrol  himself  with  us  as  a 
colleague  and  comrade,  and  as  a  member  of  the 
Felon  Club,  will  signify  his  wish  by  letter,  ad- 
dressed to  the  provisional  secretary,  Mr.  Joseph 
Brennan,  ♦  Felon  *  Office,  12,  Trinity  Street. 

"  Until  we  have  obtained  at  least  500  members 
we  are  resolved  not  to  make  another  step  in  ad- 
vance. If  Ireland  have  not  enough  of  confidence 
in  us,  or  of  heroism  within  herself,  to  furnish  at 
least  one  member  from  each  parish,  we  may  just 
as  well  pull  down  our  banner  at  once,  furl  it  up 
in  a  comer,  or  fling  it  in  the  dust** 

This  provisional  secretary  accordingly 
commences  forthwith  upon  his  duty; 
because  the  very  first  thing  he  does  in  the 
very  next  article  iu  the  same  paper,  is 
writing  his  address,  as  provisional  secre- 
tary, to  the  members  of  these  clubs. 

'*  Why  is  it  that  you  are  idle,  when  industry 
would  be  most  eflPective?  The  long-talked-of 
harvest  is  approaching,  and  I  ask  yon  are  you 
prepared  to  reap  it?  Why  is  it  that  the  ring  of 
the  rifle,  which  made  pleasant  music  in  every 
town  and  every  vUlage  two  months  ago,  is  silent 
now  ?  Are  your  smiths  working  at  horse-shoes 
and  ploughshares  once  more?  and  are  we  to 
have  another  year  in  which  patient  and  perse- 
>'ering  labour  shall  nteal  her  riches  firom  the 
earth  to  minister  to  easy  and  loziirioas  indo- 


lence ?  Just  think  of  it.  Are  we  to  bre 
another  year  of  Soyer  soups  and  SldbbsM 
corpses,  of  fbreign  arms  and  home  extortioii,  of 
paupers  choking  in  crammed  workhouses,  mi 
skeletons  ministering  at  public  works,  of  hmist 
eating  the  flesh  off  our  bones,  and  (ever  rotting 
the  blood  in  our  veins,  of  ministerial  coofnti- 
lations  on  our  forbearance,  and  the  oontempt  <^ 
the  world  for  our  cowardice  ?  Are  w«,  who 
stand  at  this  hoar  on  the  graved  of  two  milfia 
murdered  men,  who  till  a  soil  which  has  bees 
enriched,  year  after  year,  by  whole  tons  of  hm 
manure ;  who  have  seen  our  brethren  fitO  nod 
us  in  thousands,  like  the  ranks  of  SenoaehoiK 
without  a  blow  being  struck  to  avenge  tken- 
are  we,  the  survivors  who  have  chanced  to  kip 
the  chasm,  and  still  hang  clinging  to  the  brink, 
to  fold  our  arms  in  listless  despair,  and  when  tbe 
decree  of  death  is  issued  against  ns,  to  bcv  oor 
heads  in  resignation,  and  say.  Amen  ?  Or  viU 
the  thing  be  really  finished  this  year?  Deeide, 
and  that  immediat^y,  for  your  time  is  bat 
short. 

'*  The  road  before  you,  which  leads  to  the 
Promised  Land,  is  broad  and  plain.  Yoarmireli 
must  be  swif^  for  death  is  your  poisaer.  Vov 
onward  course  must  be  rapid  as  an  arrov's 
flight,  and  when  a  Red  Sea  crosses  joor  pitfc, 
fear  not,  but  enter,  for  you  will  ptss  in  nMj- 
He  who  falters  is  a  suicide." 

That  "  red  sea,"  I  suppose,  means  the 
blood  by  which  it  was  contemplated  cor 
country  was  to  be  deluged,  and  throogh 
which  we  were  to  wade  to  this  dsorad 
republic. 

**  My  friends,  I  fear  for  you  much,  not  be- 
cause you  want  courage,  but  because  you  ««t 
decision.  If  the  blow  be  once  struck,  I  am  cofr 
vinced  you  will  follow  it  up  ;  but  I  trcmWe  te 
you  may  let  the  time  for  striking  it  paw  oim. 
If  you  lose  an  opportunity  you  rivet  your  chiiw 
more  closely  than  if  you  never  got  that  opp* 
tunity.  You  have  spent  much  of  '48  in  ^ 
grettmg  *48.  Take  care  that  your  chiMreo  w 
not  curse  you  for  disregarding  the  boon  thatwe 
passing  now.  The  death-knell  of  many  a  people 
was  heard  when  the  words  « too  late'  »«« 
spoken.  In  sununer  we  say,  wait  for  antmnD; 
take  care,  lest  in  autumn  we  say,  wait  for  fpni^- 
When  is  an  opportunity  of  use  ?— when  yoaw 
prepared  to  avail  yourselves  of  it.  You,  or  n 
all  events,  your  leaders,  call  this  coming  harrj 
*  an  opportunity.*  Are  they  preparra  to  m- 
vance,  and  are  you  prepared  to  follow?  W 
them  think  well  on  it,  for  the  sin  of  murder  iw 
be  on  their  souls  if  they  shrink  ;  let  y«.«?* 
well  of  it,  for  if  you  falter,  the  Lord  in  hi»J«- 
tice,  will  appoint  you  the  suicide's  heD.  W^ 
to  die  on  your  foemen^s  bayonets  in  the  cm*  * 
freedom,  than  to  live  another  year  like  the  1» 
in  a  rotting  province." 

[The  Attom&U'Oenerdl  then  read^ 
sages  from  an  address  to  the  ConMenxe 
Repeal  Clubs  of  Ireland,  whidi  wwr 
stated  had  been  sent  by  him,  for  circor 
lation,  to  one  of  the  leading  members  t^^ 
the  federation,  in  January  1847,  ^^ 
now  publiahed  unaltered :  1 
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"  Even  had  yon  thoM  metms,  or  if  yon  could 
create  them — ^if  you  had  at  command  the  whole 
military  power  of  the  people,  and  the  fhll  means 
of  a  popuhir  armament,  I  say  you  cannot  use 
them  with  effect  on  the  question  of  Repeal.  To 
make  it  successful,  your  fight  must  he  a  defen- 
aive  one.  The  force  of  England  is  entrenched 
nudi  fortified.  Ton  must  draw  it  out  of  position ; 
hreak  up  its  mass ;  hreak  its  trained  line  of 
march  and  mancsnTr<y— its  equal  step  and  serried 
airay.  Yon  cannot  organise,  or  train,  or  disci- 
pline you  own  force  to  any  point  of  elBciency. 
You  must  therefore  disorganise,  and  nntrain, 
and  undiscipline  that  of  the  enemy ;  and  not 
alone  must  you  unsoldier — you  must  unqffker  it 
also ;  nullify  its  tactique  and  strategy,  as  well  as 
its  discipline ;  decompose  the  science  and  sys- 
tem of  war,  and  resolve  them  into  their  fb^t 
elements." 

Then  he  says  : — 

"  Its  practical  assertion  forms  the  third  mode 
of  action  which  this  country  might  have  recourse 
to  i  and  consists: — 

"  I.  In  refusal  of  obedience  to  usurped  au- 
thority. 

"  II.  In  maintaining  and  defending  such  re- 
fusal of  obedience. 

**  m.  In  resisting  every  attempt  to  exercise 
such  usurped  authority,  and  every  proceeding 
adopted  to  enforce  obedience. 

'*iy.  In  taking  quiet  and  peaceable  possession 
of  all  the  rights  and  powers  of  government,  and 
in  proceeding  quietly  to  exercise  them. 

"  V.  In  maintaining  and  defending  the  exer- 
cise of  such  rights  Mid  powers,  should  it  be 
attacked. 

**  9.  I  have  just  thought  of  a  name  for  this 
system  of  means,  and,  ibr  want  of  a  better,  I  may 
<adl  it  moral  in$urrection.  The  difiference  be- 
tween it  and  true  military  insurrection  amounts 
to  nothing  more,  in  practical  effect,  than  the 
difference  between  the  defensive  and  the  agares- 
aive  use  of  physical  force — a  difference,  how- 
ever, which  is  often  important,  whether  as  re- 
gards moral  right  or  mechanical  efficacy. 

**  10.  As  an  instrument  for  effecting  Repeal, 
this  class  of  means  is  liable  to  the  faXsA  objection 
stated  against  the  preceding  class.  The  right  of 
moral  insurrection  is  worthless  without  a  mili- 
tary force  to  sustain  it,  and  unless  you  be  pre- 
pared and  willing  to  use  that  force.  On  the 
queetion  of  Repeal  you  have  no  8uch  force. 
That  question  is  too  far  away  from  the  hearts  of 
the  peasantiT.  They  do  not  feel,  and  scarcely 
understand  it.  They  may  be  brought  to  see  its 
light,  but  never  to  feel  its  heat.  Other  circum- 
stances, too,  render  the  right  not  available  in 
fiftvour  of  Repeal.  You  never  could  organize 
such  an  insurrection  on  that  question.  The 
practical  assertion  of  the  right  consists  of  two 
parts: — 

*'  1.  Abolition  of  British  government. 

"  II.  Formation  of  a  national  one." 

He  proceeds : — 

'*How  are  you  to  proceed  to  accomplbh  the 
former-— how  are  you  to  proceed  to  the  abolition 
of  the  Britiah  OovemiBent  ?  ** 


It  waB  by  a  general  refusal  to  obey  the 
existing  laws.     Then  the  nexb  is : — 

"  If  those  men  could  now  at  length  be  brought 
to  adopt  and  acknowledge  Ireland  as  their  own 
mother  country,  and  to  give  you  their  adhesion 
and  support,  this  latter  mode  of  moral  insur- 
rection might  be  put  in  action  with  success. 

"  19.  For  a  revolution  is  beginning  to  begin 
which  will  leave  Ireland  without  a  people,  unless 
it  be  met  and  conquered  by  a  revolution  which 
will  leave  it  without  landlords.  The  operation 
of  this  terrible  famine  will  turn  half  the  small 
tillage-farmers — the  sole  strength  and  hope  of 
this  island — ^into  mere  labourers  working  for 
wages.  The  operation  of  the  measure  of  re- 
pealing the  com  duties— rendered  more  sure 
and  speedy  by  the  present  sudden  increase  of  de- 
mand for  foreign  com — will  leave  landless  the 
remainder.  Heretofore  tillage  land  has  been 
able  to  pay  a  higher  rent  than  grass  land. 
Henceforth  it  will  be  the  reverse, — more  espe- 
cially should  the  potato  have  finally  failed  or 
disappeared.  The  only  bar  that  existed  to  the 
universal  removal  of  the  small  tillage-fiirmer — the 
landlord's  own  personal  interest  io  retaining  him 
— ^is  now  f;one.  The  result  is  no  matter  of  doubt ; 
and  even  if  it  were  doubtful  it  ought  to  be  pro- 
vided against.  Else  will  Ireland  lose  the  only 
weapon  she  possesses  that  could  conquer  or  cow 
the  English  Government ;— else,  too,  will  she 
cease  to  have  a  people — for  a  population  of 
pauperized  labourers  is  not  a  people.  I  fear  the 
English  Government,  and  that  English  garrison 
who  say  they  own  our  soil,  have  a  full  view  of 
their  opportunity,  and  are  determined  to  take 
advantage  of  it" 

These  publications  appeared  on  June  24 
and  July  1. 

Immediately  after  the  1st  of  July  the 
present  prosecution  was  commenced 
against  Mr.  Martin  for  these  publications. 
Now  I  submit  that  Mr.  Martin* $  own 
conduct  subsequent  to  his  arrest,  is  clear 
evidence  of  adoption  by  him  of  each 
and  every  of  these  articles.  In  his  evi- 
dence, the  constable  who  made  the  in- 
formation stated  that  Mr.  Martin  was 
the  registered  proprietor  of  this  news- 
paper; that  he  had  read  tiiese  articles, 
for  instance,  "Mr.  Ldlor*$  Letter"  in 
the  first  paper;  **  The  First  Step— The 
Felon  Club,'^  the  letter  "  To  the  Confede- 
rate  and  Repeal  Clubs."  The  moment 
Mr.  Martin  heard  the  headings  of  these 
articles  read,  he  says,  •*  Oh,  sir,  it  is  quite 
unnecessary  to  read  them.  I  am  quite 
aware  of  the  articles — I  know  them  by  the 
headings ;  they  are  published  in  my  paper, 
and  I  am  responsible  for  their  publica- 
tion." There  is  no  statement  that  they 
had  been  in  his  newspaper  without  his 
knowledge — ^no  statement  that  ho  was  not 
aware  of  them  j  on  the  contrary,  he  stated 
that  he  was  perfectly  aware  of  them,  and 
held  himself  responsible  for  them. 

That  is  not  au.  He  still  continued  to 
be  the  responsible  person  for  eyeiythiDg 
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contained  in  this  paper.  He  wrote  him- 
self from  the  prison  for  the  paper ;  and  in 
the  number  of  the  22nd  of  July  there  is  a 
letter  profe8?*ing  to  come  from  Mr.  Martin 
himself.  After  he  was  in  prison  he  allows 
the  paper  to  be  published  containing  arti- 
cles purporting  to  be  written,  some  of 
them  by  Mr.  Lalor,  and  some  of  them  by 
Mr.  Brennan;  but  knowing  that  these 
were  the  persons,  if  I  may  at  all  antici- 
pate the  defence,  who  had  led  him  into  this 
scrape,  he  further  adopts  their  acts.  From 
the  prison,  and  in  the  prison,  he  signs 
copies  of  the  subsequent  numbers  of  this 
newspaper;  regularly  sends  them,  with 
his  own  name  and  signature  attached,  to 
the  Stamp  OflBco. 

Well,  gentlemen,  on  the  15lh  of  July  is 
published  an  article  headed  **  The  Crown- 
ing of  Felony,**  which  is  one  of  the  lead- 
ing articles  of  the  paper,  and  every  word 
of  which  is  material.  It  purports  to  be 
signed  by  Mr.  Prert?Min,  who  was  the  secre- 
tary of  these  clubs — a  provisional  secre- 
tary— whose  oflBce  was  at  the  Felon  office. 
He  says : — 

**It  i8  a  great  wrestle  this — between  the 
'aathorities '  and  the  *  felons  '  of  Ireland.  The 
affair,  however,  is  now  put  in  the  true  light.  It 
is  a  struggle  in  which  one  must  fall  before  the 
other.  There  can  be  no  truce,  no  parley,  no 
compromise.  Either  *  authority,'  in  Irelaud, 
with  its  long  following  of  Lord  Lieutenants  and 
detectives,  police- constables  and  prisons,  must 
cry  craven,  with  knee  to  earth,  or  *  felony  '  shall 
have  its  voice  stifled  for  ever,  and  its  limbs 
chained  with  the  heavieht  chains,  and  its  fleth 
blackened  by  the  taskmaster's  blows.  There 
can  be  no  quarter.  The  time  has  ^one  by  when 
we  could  keep  down  the  hate  which  was  burn- 
ing our  hearts,  and  in  whispering  humbleness 
beg  for  mercy,  and  when  our  rulers  could  afford 
to  scorn  our  petitions,  and  mock  at  our  spiritless 
misery.  The  soul  of  this  land  is  roused— its 
Mood  is  up-^its  grasp  is  on  the  throat  of  its  foe, 
and  never  will  that  grasp  unloose,  until  its  ear 
driuks  in  the  death -groan. 

'*  We  are  not  *  loyal,'  we  have  no  particular 
partiahty  for  our  *  Queen/  we  don't  care  a 
fhiction  for  *  Prince  Albert,'  we  have  no  sym- 
pathy with  the  *  Royal  Family,'  we  hate  English 
*  Government '  and  English  '  law  '—Clarendons 
and  fiUokbames — we  are  *  rebels,'  ay,  desperate 
'  rebels '  and  '  felons ' — thorough-going  *  felons ' 
— heart  and  soul,  every  one  of  ut.  The  cry, 
'  Give  the  word,  sir,'  which  was  lately  heard  in 
Waterford,  was  the  dirge  of  'loyalty.'  Dig  a 
^rave  for  it,  eneoflin  it,  write  over  it  requieucat 
tn  pace,  and  have  masses  said  for  its  soul  ! 

*'  Irish  politics  may  now  be  fairly  reduced  to 
this  :>- 

"'Authority '  must  squelch  *  felony,'  or  *  felony  * 
mutt  »9tte/cA' authority.'  .  .  .  If  there  be  many 
cowards  amongst  us,  which  I  believe  not,  we 
can,  Mt  all  events,  select  a  Leonidas  band,  and 
make  a  new  Thermopyle. 

"  War  if  proclaimed,  and  until  it  commence, 
we  moft  fpend  oar  tiae  in  pnpantiM.    Veloaa 


of  Ireland!  arm,  and  that  immedimtelj  !  The 
breathing  t^ace,  before  you  mast  clooe  witJIi  jcu 
foemen,  is  brief  indeed,  and  Toa  moat  treuoic 
every  minute.     If  you  fall,  remember  it  it  nobk 

I  to  die  with  a  broken  or  a  reddened  weapon  ia 

I  our  hands. 

I      "  AEM  :  ^  Jossra  Brshm  ait." 

I  I  admit,  gentlemen,  that  this  artide 
I  was  written  while  Mr.  MarHm  was  in  pri- 
son.  Whether  it  was  written  by  Brennm 
I  or  Martin  himself  I  do  not  know;  hot 
this  I  do  know,  that  Martin  has  adopted  it 
as  his  own;  that  he  has  signed  with  his 
name,  ^  John  MarHn,"  the  newspaper 
containing  this  article,  thereby  publishing 
it,  giving  it  publicity,  and  stamping  it 
with  his  name.  Whether  Brennan  is  to 
be  produced  as  a  witness  I  know  not 
Brennan  may  state  that  he  is  the  writer. 
He  will  not  state,  nor  can  he  state,  that  it 
was  not  written  with  the  knowledge,  sana- 
tion, or  approbation  of  Mr.  Martin.  He 
cannot  state  that  it  was  not  published  by 
the  direction  and  with  the  anthoritjof  Mr. 
Martin,  It  has  the  stamp  of  his  written 
name  upon  it ;  and  therefore,  gentleman, 
I  say  in  the  name  of  common  sense,  that 
he  who  does  so  must  be  responsible  for  ^e 
consequence  of  his  acts.  There  are  other 
articles  in  the  same  paper,  bat  that  is  the 
only  article  in  the  indictment  from  the 
paper  of  the  15th  of  Jnlr.  There  are  a 
parcel  of  others  in  it,  and  thej  are  of  ^ 
same  character. 

The  next,  gentlemen,  is  the  muaber  of 
the  22nd  Jnly,  whioh  yon  will  be  glad  to 
hear  was  the  last  number  of  this  news* 
paper ;  because,  so  long  as  it  was  in  exis- 
tence, so  lon^  did  it  afford  food  and  mate- 
rialtf  for  this  indictment.  Now,  gentlemen, 
the  first  article  on  whioh  we  rely  in  this 
newspaper  of  the  22nd  of  July,  porporte, 
I  think,  to  be  signed  by  Mr.  Martin  him- 
self;  it  has  not  his  name  at  length,  but 
contains  his  initials,  *'  J.  M."  It  is  headed 
**  Prerention  of  Crime  and  Ontrage." 

**  To  the  members  of  the  Bepeal  dabs. 
Brother  Irishmen — I  address  yon,  it  may  be  fiv 
the  last  time.  While  yet  I  have  the  means  and 
opportunity  of  communicating  with  you,  let  me 
offer  you  my  advice  as  to  the  position  yon  ought 
to  take  with  regard  to  the  prodamatioms  directed 
against  yon  and  a^nst  Ireland  by  the  foraga 
tyrants.  My  advice  is,  shortly,  that  yon  stand 
to  your  arms.  Stand  to  yoor  arms  I  Attack  do 
man  or  men — offend  no  man  or  men ;  offer  for- 
giveness, and  peace,  and  brotherh<x>d  to  all 
your  countrymen — even  to  those  of  the  foreign 
faction  ;  be  calm  and  patient  with  the  rery 
officials  of  the  £n§^h  tyranny;  bat  siamd  i9 
your  arms  I — defend  yoar  lives — vindicate  yoiff 
rights  as  men,  and  the  rights  of  oar  dear  native 
land.  Oh  I  as  you  have  the  spirit  of  men  to 
revolt  against  oar  ooontry's  shane  and  alaveiy 
— the  hearts  of  men,  to  feel  for  other  pec^le^ 
misery — as  you  love  ju    ' 


981] 


Tk»  Queen  offtUiut  J<A»  Martim,  1848. 


[982 


-*-M  yoo  loTe  and  fetr  the  God  of  whose 
r^leons  decrees  Britkih  rule  in  Irdand  is  a 
dire  TiolatioD — stand  firm,  and  yield  not  an  inch 
of  gronnd  to  the  threats  and  rage  of  oar 
alarmed  tyrants  I  Let  them  menace  yon  with 
ths  hoiks  or  the  gibhet  for  daring  to  speak  or 
write  yonr  love  to  IrelaDd.  Let  diem  threaten 
to  mow  yon  down  with  grape  stiot  as  they  have 
massacred  yaur  kindred  with  famine  and  plagae. 
Spurn  their  brutal  'Acts  of  Parliament' — 
trample  upon  their  lying  proclamation'^— fear 
them  not !  The  work  you  have  undertaken  is 
to  overthrow  and  utterly  d^sstroy  English 
domioioii  in  Ireland.  That  work  must  be 
done ! 

« Though  hundreds  of  us  be  torn  from  our 
familiet,  and  item  the  free  air,  to  be  shut  up  in 
the  enemy's  dnngeona,  or  sent  in  chains  to  his 
felon  islands— though  thousands  of  us  be 
butchered  by  the  enemy's  cannon  and  bayonets, 
and  our  streets  and  native  fields  be  purpled 
with  our  blood— never  shall  the  struggle  for 
Irish  freedom  cease  but  with  the  destruction  of 
that  monstrous  system  of  base  and  murderous 
tyranny,  or  with  the  utter  exterminatioD  of  the 
Irish  people !  Oh  I  dear  countrymen  t  let  not 
your  hearts  quail  at  the  sight  of  the  enemy's  mili- 
tary preparations — of  40,0ii0  human  machines 
arranged  with  their  weapons  of  death  to  butcher 
yon  on  your  own  land  for  the  crime  of  loving 
yoor  own  land  I  *  With  the  oppressor  there  is 
power.*  But  the  God  of  justice  and  mercy  will 
fight  in  yonr  defence.  Think  of  the  famine- 
massacre— of  the  femint  murders  perpetrated 
every  day— of  the  tbousanda  of  families  driven, 
houseless  and  desperate,  to  ruin— of  the  millions 
of  your  kindred  compelled  to  a  life  of  degrada- 
tion, vice,  and  crime — excluded  from  lUI  the 
benefits  of  civilization,  and  exposed  to  all  its 
evils — children  bom  into  misery,  for  want  of 
food  stunted  in  their  growth  of  both  mind  and 
body — a  raee  whose  normal  condition  is  disease 
of  mind  and  body — more  wretched  than  savages 
for  wanting  the  happy  ignorance  of  savages  I 
Think  of  the  canker  of  hatred  between  class  and 
class,  and  sect  and  sect,  which  is  continually 
gnawing  at  the  heart  of  our  nation  I  Think  of 
all  the  shame,  and  suflRBring,  and  sin  of  Irish 
slaveiy  !  And  when  the  '  Government '  gang, 
who  haw  done  all  thia  wickedness,  pr^Mue  to 
assail  yoo  with  their  butchering  knives,  that 
when  yon  are  slaughtered  they  may  carry  on 
their  work  of  desolation  undisturbed, — stand  to 
vonr  arms  I — resist  to  the  death  1 — belter  a 
hundred  thousand  bloody  deaths,  than  to  leave 
Ireland  another  year  disarmed,  cowed,  and 
defenceless,  to  the  mercy  of  that  fiendish 
despotism  I 

"Our  most  suffering,  roost  patient  people, 
have  long  humbly  prayed  the  mling  faction  for 
leave  to  live  by  honest  industry  on  their  own 
land.  We  have  claimed  Ireland  for  the  people 
of  Ireland ;  and  onr  'mlers '  call  that  *  pillage.' 
We  have  begged  that  the  produce  of  Ireland 
shall  sustain  t£)  lives  of  the  Irish  people ;  and 
that  our  '  rulers '  call  *  massacrt.'  We  have  en- 
treated the  Irish  landlords  to  act  as  Irishmen — 
to  s^joy  the  pride  and  honour  of  their  social 

SisitioD,  bnt  to  deserve  the  eigoyment  by  per^ 
rmn^  its  duties— to  reoeive  their  cents,  and 


revel  in  their  wealth,  hut  to  see  that  all  the 
resources  of  Ireland,  natural  and  moral,  sub- 
serve the  happiness  of  the  Irish  people.  And 
most  of  onr  landlords  accuse  us  uf  robbery; 
*  for,'  say  they,  *  we  are  English — we  have  no 
port  with  the  Irish — *  Ireland  for  the  Irish  * — 
excludes  us.' 

**  And  now,  our  '  Government '  finds  that  its 
corruption — ^its  baying  the  souls  of  our  '  gentle- 
men' by  patronage  and  public  money— its 
fraudulent  practices  with  our  courts  of  justice  — 
its  *  laws '  against  uttering  the  truth—its  40,000 
soldiers  and  police — all  the  prestige  of  its  im- 
perial name— all  the  terror  of  its  power— cannot 
prevail  to  keep  Ireland  much  longer  in  slavery, 
unless  your  arms  be  taken  awag.  Therefore, 
dear  countrymen,  as  you  love  Ireland,  keep  your 
arms  !  **  J.  M." 

Gentlemen,  I  believe  it  will  not  be 
alleged  or  suggested  that  that  letter  was 
not  the  production  of  John  Martin.  If  it 
be,  it  oonnot  be  doubted  that,  at  all 
events,  at  that  time  he  was  aware  of  what 
had  been  previously  published  in  his  news- 
paper— all  these  articles  for  which  ho  was 
then  amenable.  Gentlemen,  if  an;f thing 
should  turn  on  this  partionlar  article,  it 
will  be  for  you  to  say  for  what  purpose 
and  with  what  object  be  advised  the  people 
to  **  stand  to  their  arms,"  or  to  keep  their 
arms.  If  I  am  right  in  my  view  of  the 
fact,  although  this  document,  pressing  the 
standing  to  their  arms,  might  not  in  irself 
oontaiu  a  full  expression — a  full  concession 
of  faith,  like  some  of  the  eai'lier  docu- 
ments in  this  case — if  you  come  to  the 
conclusion,  that  this  was  advice  given  to 
these  people  to  keep  their  arms,  to  disobey 
the  law  which  requires  them  to  surrender 
their  arms — if  you  believe  that  this  was 
done  in  furtherance  and  for  the  object  of 
aiding  and  assistiuff  in  this  armed  rebel- 
lion, it  oomes  within  the  counts  of  this 
indictment ;  and  it  is  a  furtherance  of  the 
object  by  publishing  advice  to  the  people 
to  keep  their  arms  for  that  purpose ;  and 
that  publishing  is  therefore  an  overt  act. 
Gentlemen,  this  same  paper  contains  in 
the  same  way  an  article  with  the  initials 
"  J.  F.  L."  I  suopose  the  initials  ••  J.  F.  L.", 
you  will  be  told,  mean  this  Mr.  Lalor ;  but 
It  is  published  in  this  newspaper,  and 
authenticated  by  the  handwriting  of  Mr. 
Martin,  It  is  entitled  *'  Clearing  Decks." 
Clearing  the  decks,  we  all  know  in  the 
naval  sense  is  preparatory  to  action. 
Clearing  the  deoics  means  clearing  the 
decks  to  prepare  for  action. 

<*  In  the  case  of  Ireland  now,  tiiere  is  but  «me 
fact  to  deal  with,  and  one  question  to  be  con- 
sidered. The  fad  is  this, — that  there  are  at 
present  in  oceupation  of  our  country  some 
40,000  armed  men,  in  the  livery  and  service  of 
BngUnd;  and  the  question  is, — ^how  best  and 
soonest  to  kill  and  capture  those  40,000  men." 
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That  is  rather  plain,  I  think.  He  says  : —  t 

"  If  required  to  state  my  own  individual  ' 
opinion,  and  allowed  to  choose  my  own  time,  I  i 
certainly  would  take  the  time  when  the  full 
harvest  of  Ireland  shall  be  -^tacked  in  the  hag- 
gards. But  not  unfretjuently  Ciod  selects  and 
sends  his  own  seasons  and  occasions ;  and 
oftentimes,  too,  an  euemy  is  able  to  force  the 
neces!<ity  of  either  fighting  or  failing.  In  the 
one  case,  we  ought  not,  in  the  other  we  surely 
cannot,  attempt  waiting  for  our  harvest-home. 
If  opportunity  offers,  we  must  dash  at  that  op- 
portunity— if  driven  to  the  wall,  we  must  wheel 
for  assistance.  Wherefore,  let  us  fight  in  Sep- 
tember, if  we  may — but  sooner,  if  we  must. 

"  Meanwhile,  however,  remember  this, — that 
Bomewhere,  and  somehow,  and  by  somebody,  a 
beginning  must  be  made.  Who  strikes  the  first 
blow  for  Ireland  ?  Who  draws  first  blood  for 
Ireland  ?  Who  wins  a  wreath  that  will  be  green 
forever?  "J.  F.  L." 

IThe  Attorney-General  read  the  article, 
"  To  the  young  men  of  Ireland.*'  signed 
J.  Brennan,  in  the  same  issue,  con- 
cluding : — ] 

"  But  we  are  unprepared !   True,  most  prudent 

*  leader  * ;  but  will  we  be  ever  better  prepared  ? 
At  *  harvest,'  perhaps  ?  I  wonder  is  it  gene- 
rally believed  that  each  golden  ear  will  turn  into 
a  mounted  pike,  to  arm  the  hands  of  Irishmen, 
since    so     much     importance    is    attached    to 

*  harvest*?  Now,  I  have  not  imagination  enough 
to  think  this.  I  believe  clubs  do  not  flourish 
under  coercion  bills,  and  an  Arms*  Act  (un- 
resisted !)  does  not  tend  to  improve  the  spirit 
of  the  people.  As  these  will  come,  I  think  we 
had  better  front  our  fate  at  once,  and  be  free  in 
death,  if  we  cannot  live  in  freedom. 

**  Young  Men  of  Ireland !  on  you  I  princi- 
pally rely.  And  my  reliance  is  based  on  this, 
that  you   are  very  *  rash,'  rather  inclined  to  be 

*  violent,' and  have  exceeding  little  'prudence* 
to  spare. 

**  Brothers,  let  your  watchword  be — Now,  or 
never — now,  and  for  ever. 

"  *  Bashly  *  yours, 

"  Joseph  Brennan." 

£It  may  perhaps  be  said,  that  the  person 
though  publishing  these  articles  was  not 
expressing  in  them  his  own  opinions,  but 
it  never  was  laid  down  that  the  man  should 
actually  say,  I  mean  to  compass,  imagine, 
intend,  and  devise  to  kill  the  Queen,  or 
levy  war  against  the  Queen ;  but  that  he 
should  pubUsh  such  writing  as  will  satisfy 
a  jury  uiat  he  was  actuated  in  the  publi- 
cation by  the  intent  stated,  or  that,  in 
fact,  he  entertained  and  compassed  these 
imaginations.  The  Act  does  not  require 
that  the  man  should  be  necessarily  the 
writer  or  the  composer  of  what  he  is  to 
publish.  The  prisoner  is  the  registered 
proprietor  of  the  Felon,  and  6  &  7  Will, 
4.  c.  76.  makes  that  statutory  proof  of 
the  publication  of  the  paper.] 


I  have  nothing  to  do  but  to  throw  down 
upon  the  table  a  number  of  the  Irieik 
Felon  on  which  I  rely,  and  the  Act  of 
ParUament  renders  the  mere  prodactitm 
of  the  paper  evidence  that  he  was  the 
printer,  the  publisher,  and  the  proprietor 
of  this  paper.  I  need  not  show  tnat  he 
ever  recognised  them,  that  he  ever  adopted 
them,  or  that,  in  point  of  fact,  he  bad  any- 
thing whatever  to  do  with  the  printiug. 
The  Act  of  Parliament  enacts,  that  the 
continuance  of  them  is  to  be  presumed ; 
and,  my  lord,  it  has  been  held  that  that 
applies  as  well  to  criminal  cases  as  to  civil 
cases. 

Further,  in  accordance  with  the  Act,  a 
copy  of  each  and  every  number  of  thi^ 
newspaper,  from  its  first  number  to  the 
last,  is  lodged  in  the  Stamp  Office,  signed 
by  the  hand  of  Mr.  John  Martin,  aow, 
may  I  ask  you,  gentlemen,  as  reasonable 
men,  is  it  reasonable  or  rational  to  call 
on  me  to  go  further  than  that?  Is  it 
reasonable  or  rational  to  call  on  me  to 
prove  against  the  man  who  sa^s  it  is 
his — who  swears  it  is  his — against  the 
man  who  lodges  it  under  his  own  hand  as 
his?  Can  I  be  called  on  to  prove,  for- 
sooth, that  he  wrote  each  article  P  What 
is  it  to  me  whether  he  wrote  ib  or  not  P 
What  is  it  to  those  deluded  wretches  whom 
he  has  led  on  to  death  P  What  is  there  in 
it  material  except  thisP  Has  he  pub- 
lished it  and  given  it  currency  P  Has  he, 
by  his  act  of  publication,  allowed  it  to  do 
its  mischief?  What  injury  do  I  receive 
from  the  writer  of  this,  who  may  be  some- 
body or  nobody  P  Who  is  the  man  that 
commits  the  injury  to  society  P  What 
harm  would  the  proclamation  of  Mr. 
Smith  0*Brien,  or  any  such  person,  call- 
ing on  the  people  to  join  him — what  harm 
would  that  do  if  it  were  not  printed  and 
published  by  the  owner  of  some  press? 
How  could  this  treason  be  spread  among 
the  country,  except  through  tiie  instru- 
mentality of  the  press  P  And  therefore  it 
is  that  the  Legislature,  in  their  wisdom, 
have  made,  not  the  writing  or  the  com- 
position, but  the  publication,  i^e  offence, 
or  the  evidence  of  the  offence  of  this 
mental  operation  which  we  have  no  oth^ 
means  of  looking  into. 

£  A  bundle  of  papers  seized  by  the  Crown 
when  the  Felon  office  was  searched,  and 
notice  has  been  served  on  the  Grown  to 
produce  all  such  papers,  but  unfortonately 
no  papers  were  found  at  all  beiurin^  on 
these  articles.  llie  writers  of  uiese 
articles  were  aware  that  the  warrant  had 
been  out  for  some  week  or  ten  days  pre- 
viously, and  in  the  interval  it  was  oon- 
sidered  very  necessary  or  desirable  to  re- 
move these  papers ;  therefore,  in  point  of 
fact,  it  is  impossible  for  the  Grown  to 
prove  who  actually  wrote  with  the  pea 
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these  articles,  nnless  so  far  as  they  bear 
intrinsio  eyidence  of  the  writers  them- 
seWes.] 

Gentlemef],  another  line  of  defence  is 
suggested  by  the  oiroomstances,  that  a 
eubpcuM,  diuce$  tecttm  has  been  served  on 
the  Under-Secretary  to  produce  certain 
notices  and  letters  which  were  written  to 
him ;  and  amongst  them  one  by  Mr.  Denfin 
BeiUy.  I  don't  know  where  he  is  to  be 
found  just  now.  The  following  publica- 
tion appears  in  the  Felon  of  the  15th 
July: — 

•*  The  Felon  Protecution, 
"Mr.  Beilly  bas    addressed    the    following 
letters  to  the  Under-Secretary  and  the  Attorney- 
General:— 

**  Mosaphir  Lodge,  Bathmines, 

"6th  July,  1848. 
"Mr.  T.  Devin  Beilly  hereby  informs  the 
AttomeyOeneral  that  he  has  this  day  sent  the 
letter,  of  which  the  enclosed  is  a  copy,  to  the 
Under-Secretary  at  the  Castle. 
*The  Attorney-General." 

This  is  dated  the  6th  of  July. 

"  Mr.  IXevin  Reilly  to  the  Under-Secretary. 

"  Sut,— I  understand  that  a  warrant  has  been 
issued  for  the  apprehension  of  Mr.  Martin,  for 
the  publication  of  an  article,  or  articles,  alleged 
to  be  felonious,  in  the  Irish  Felon  newspaper,  to 
which  I  have  hitherto  been  a  contributor. 

"  I  am,  as  yet,  unaware  what  precise  articles 
these  are ;  but  if  I  am  the  author  of  them,  or 
any  of  them,  I  now  herehy  offer  to  avow  the 
authorship,  and  to  assume  the  entire  responsi- 
bility which  may  deToWe  upon  all  connected 
with  their  publication ;  and  to  surrender  myself 
to  you,  or  to  any  other  officer  of  the  English 
GoTemmeot,  whenever  and  wheresoeTer  you 
may  appoint,  on  the  sole  and  express  condition 
tliat  the  warrant  against  Mr.  Martin  shall  be 
withdrawn,  and  that  no  prosecution  shall  be 
instituted  against  him  for  any  past  publication 
in  the  Feion  newspaper. 

"  I  owe  it  to  Mr.  Martin  to  state,  that  I  write 
this  letter  without  his  knowledge,  and  I  am  cer- 
tain, when  he  shall  know  of  it,  entirely  against 
his  wish  {  bat  I  oonsider  myself  bound  in  justice 
and  honour  to  adopt  this  course. 

"  I  shall  forward  a  copy  of  this  note  to  the 
Attorney-General." 

Well,  it  is  perfectly  understood  that  in 
the  prosecution  of  crime,  governments 
neyer  can  make  terms  with  a  man  who 
does  not  render  himself  amenable  to  the 
law.  No  answer  was  giyen  to  Mr.  BeiUv. 
He  miffht  have  written  what  he  pleasea. 
It  would  haye  been  harmless,  as  well  as 
his  other  writings,  unless  he  had  the 
newspapers  there  to  giye  them  circula- 
tion. Mr.  BeiUy  may  have  written  some 
of  these  letters.  But  the  writing  is  not 
the  charffe.  The  charge  is,  that  they  were 
published.  I  respeothilly  submit,  they 
were  legally  published  by  Mr.  Martin. 


Well,    gentlemen,    some    obseryatioos 
may  be  made  on  some  of  these  articles  as 
not  actually  expressing  the  compassings, 
devices,   and  intentions  charged  in  this 
indictment.    I  say  there  is  scarcely  one 
article  in  the  whole  which  does  not.     That 
article  written  from  Newgate,  **  Stand  to 
your  Arms,**  states  it  almost  as  clearly  as 
any  of  the  others ;  but  taking  them  as  a 
body,  there  can  be  no  possible  doubt  on 
the  subject;   neither,  gentlemen,  does  it 
occur  to  me  that  there  can  be  any  doubt 
that  they  were  acts  done  in  furtherance  of 
this  conspiracy ;  and  even  though  they  did 
not  legally  or  technically  express,  in  black 
and  white,  the  compassing  and  destruction 
of   the    Queen,   or    the    levying   of  war 
against  her.  still,  I  say,  they  are  overt 
acts  in  furtherance  of  that  object,  and 
with    that    intent.     I  say,  therefore,   if 
there  be  nothing  else  in  the  case,  may  I 
ask  you  if  there  is  any  ignorance  professed 
as  to  what  paper   the    United  Iriehman 
wasP   It  is  now  stated,  and  we  are  all 
aware,  that  its  proprietor  was  banished  for 
an  offence  precisely  similar  to  that  for 
which  this  man  is  now  charged.     The  very 
title  of  this  paper,  I  think,  shows    the 
object  for  which  it  was  published.    I  con* 
fess  the  only  regret  I  have  in  this  trans- 
action   is,  though    perhaps    I  believe  I 
would  QOt  be  entirely  warranted  in  law  in 
having  done  it,  that  I  did  not  advise  the 
authorities  not  to  issue  stamfw  to  a  paper 
with  such  a  title.    I  think  it  is  a  disgrace 
to  our  law  that  the  paper  should  be  allowed 
to  be  published  bv  the  laws  of  the  land, 
with    the   title    of  the  Irish  Felon,  the 
succet^sor    of   the    United   Irishman,      I 
think  the  very  name  of  the  paper  is  an 
index  of  its  object  and  its  contents.    It  is 
'*  the  successor  to  the  United  Irishman.** 
It  is  published  with  the  same  views  and 
objects.    The  prospectus  is  not  here.    The 
prospectus  of  that  paper  is  not  published ; 
out  although  the  prospectus  is  not  pub* 
lished — ^I  mean  the  regular  formal  pros- 
pectus which  is  usually  the  forerunner  of 
the  paper — these  articles  are  published  in 
the  first  number,  which  I  have  taken  the 
liberty  of  calling  the  prospectus.    There 
is  nothing  in  the  whole  disavowing  or 
disapproving    of   the    statement    of  the 
United  Irishman.    Would  Mr.  Martin,  or 
would  any  man,  become  the  proprietor  of 
such  a   paper,  with  such    a  name,   the 
Irts^  Fehn,  unless  with  that  object  such  as 
he  stated  P   May  I  ask,  would  Mr.  Martin 
have  entered  into  a  contract  with  that 
"  incendiary  " — as  I  may  be  at  liberty  to 
call  him — Mr.  Lahr,  who  broaches  these 
doctrines,  if  he  disapproved  of  the  opinions 
of  Lalor  f  Would  he  have  published  **  Mr. 
Lalor*s  Letter  " — ^would  he  have  suffered  it 
to  appear  in  his  paper  P    If  it  had  ap- 
peared by  accident,  would  he  allow  that 
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man    to  continue    a    contribator  to   his 
paper? 

It  is  a  case  in  which  every  number  of 
tbi^  paper  from  beginning  to  end,  each 
and  cvei-y  ariicle,  has  the  one  object  — 
that  object  bein«  the  dismemberment  of 
the  empire.  And  should  you  come  to  the 
conclusion  that  that  was  the  object,  I  trust 
that  no  consideration  will  induce  or  in- 
fluence you  to  shrink  from  doing  your  duty, 
however  distressing  it  may  be  to  you  in- 
dividually, or  whatever  consequeuoes  may 
result  from  it  to  others. 

The  Court  adjourned,  and  bailiffs  were 
sworn  in  to  keep  the  jury  together. 

Tuesday,  August  15,  1848. 

EVIDEKCE  FOB  THB  CbOWN. 

Charles  Vernon:  Registrar  of  News- 
papers in  the  Stamp  Office.  Proved  the 
statutory  declaration  of  proprietorship 
made  and  signed  by  the  prisoner,  and 
produced  and  provea  coT)ies  of  the  Irish 
Felon  of  June  24  and  July  1,  8.  15,  and 
22.  signed  by  the  prisoner,  and  lodged  in 
the  office  pursuant  to  the  Act. 

Martin  Daly,  constable,  spoke  to  pur- 
chasing a  copy  of  the  Irish  Felon  of 
June  22  from  a  boy  in  the  office  of  the 
paper.  Martimer  Redmond  spoke  to  pur- 
cliasing  a  copy  of  the  issue  of  July  1  from 
Maria  Keen  an,  a  newsvendor  in  Dame- 
street.  Michael  M' Glynn  and  John  Ban- 
field  spoke  to  purchasing  a  copy  of  the 
issues  of  July  8  and  22  respectively  in  the 
office  of  the  paper. 

Luke  Frendei'. — Examined  by  the 
Solicitor-  General. 

Sergeant  of  police.  PVoduoed  a  warrant 
for  the  arrest  of  the  prisoner  dated  Julv  3. 
Could  not  find  the  prisoner  on  that  day. 
Saw  him  on  July  8  in  Lower  Castle  Yard, 
going  to  Superintendent  Guy's  office,  and 
afterwards  found  him  sitting  in  that 
office. 

Did  you  accompany  him  to  any  other 
place  on  that  day  P — Yes ;  he  asked  me 
whether  I  had  a  warrant  against  him.  I 
told  him  I  had;  and  I  then  conducted 
him  before  Mr.  Tyndai,  the  presiding 
magistrate  at  the  College -street  police 
office.  The  clerk  in  the  police  office,  Mr. 
Williams,  read  an  information  setting 
forth  two  articles. 

He  read  the  headings  of  the  articles  P— 
Yes. 

Were  those  the  newspapers  P  —Yes  ;  they  j 
were  the  two  papers  attached  to  the  in-  j 
formation. 

Did  Mr.  Tyndal  say  anything  to  the  pri- 
soner with  respect  to  reading  the  infor* 
mation  P — Yea. 

Sir  Colman  O'Logklm^:  My  lords,  we 
objeoi  to  any  statement  being  grreo  in 


evidence  which  was  made  by  the  prisoBei 
at  the  police  office  while  in  custodj.  l%t 
Act  of  Parliament  (a)  requires  that  any  de- 
claration made  by  the  prisontir  should  be 
reduced  into  writing.  It  does  not  appear 
that  any  declaration  made  by  the  ; 
has  been  reduoed  into  writing. 

PsNNBPATHBB,  B. :  Suppose  the 
trate  does  not  take  any  examination  P 

PiGOT,  C.B. :  It  is  the  duty  of  the 
magistrate  to  take  down  the  eraminfttiflB 
in  writing, 

Solieitor-Gsneral :  The  question  I  ww 
putting  te  the  witness  was,  whether  Mr. 
Tyndal  asked  the  man  whether  he  wiihed 
the  thine  to  be  done. 

(To  the  yfi^ness.y-'YoTi  saj  that  Mr. 
Tyndal  asked  whether  he  wished  the  in- 
formation to  be  readP — The  magistrate, 
Mr.  Tyndal,  asked  the  prisoner  if  he 
wished  those  papers  read.  The  prisoner 
said  he  did  not ;  that  he  was  a  reoponsibk; 
pemon  morally. 

Were  the  headings  of  ^e  artiolee  stated 
to  him  P — They  were  from  the  information 

Do  you  recollect  the  title  of  any  of 
those  articles  P — I  do  not,  but  I  recoQect 
the  dates,  the  24th  of  June  and  ^be  1st  of 
July;  the  headings  I  do  not  recollect; 
they  were  read  ft^m  the  newspapers  at- 
tached to  the  information. 

Have  you  any  recollection  of  his  haTing 
said  anything  elseP — Yes,  he  said  be 
wished  to  remark  to  the  magistrate  that 
the  caupe  of  him  keeping  out  of  the  wi^ 
of  the  person  who  had  the  warrant  against 
him  was,  that  he  did  not  wish  to  be  tried 
by  the  judges  who  were  presiding  at  that 
Commission. 

Anything  farther  P— No,  sir. 

Was  he  then  committed  P — ^Yea,  I  oaa- 
veyed  him  to  the  prison— Newgate. 

Cross-examined  by  BuU. 

I  understood  you  to  say  tiiat  Mr.  Martm 
came  there  to  surrender  himself? — ^He 
did. 

How  long  had  you  the  warrant  against 
him  P— I  had  it  from  the  8rd  of  July. 

Up  to  what  date  P— Up  to  the  8th. 

That  is  five  days  P— Yes,  sir. 

Tell  me  this.  Did  you  make  anyeflbrti 
to  arrest  him  during  that  week  P — I  went 
so  far  as  searching  places  for  him. 

Were  there  any  other  of  the  police  look- 
ing for  him  except  yourself  P  -llierewere. 

Did  yon  keep  a  watch  on  the  FeUm  <Mod 
during  that  weekP — ^I  did  not  particm- 
birlv. 

Did  anyone  else  P—I  cannot  say. 

Did  you  search  it  for  him  f — ^I  did. 

How  often  did  yon  search  it  tor  himP 
•^But  once. 

(a)  11  &  1syieto.4t.s.l7, 
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On  what  dftj  was  that  P — ^That  was  on 
the  7th. 

Tell  me  who  yon  saw  there  on  the  7th  P 
— I  saw  Mr.  Delanyt  a  clerk  in  the  office. 

Did  yon  see  Mr.  Bevin  BeiUy  there  P — 
He  was  not  there. 

Did  yon  see  Mr.  JoBeph  Brennan  there  ? 
— ^I  cannot  say  that  he  was  there. 
Or  Mr.  Lahrf — I  cannot  say. 
Were  yon  present  when  there  was  a 
seienre  made  at  the  Feion  office  P — ^Yes. 
What  day  was  that  P— It  was  on  the  7th. 
What  dicl  yon  seise  P — I  seised  a  qnan- 
tity  of  mannscripts  and  letters. 

Did  yon  examine  those  mannscripts  or 
letters  that  yon  seized  P — I  did  not.  I 
just  looked  oyer  them,  bnt  I  did  not  pay 
any  attention  to  them. 

Were  any  of  them  mnnQscripts  of  ar- 
ticles which  had  been  published  in  the 
paper  P- 1  cannot  say  ;  to  the  best  of  my 
belief  they  were  mannscripts. 
Were  they  letters  P — Yes. 
Whom  were  those  letters  addressed 
top 

Solicitor- General :  Here  we  mnst  stop 
yon.  If  yon  call  for  the  letters  yon  can 
tiaye  them. 

Attomey-Oenerdl :  All  the  papers  that 
were  in  the  office  we  will  hand  to  yon,  and 
if  they  are  eyidence  yon  may  make  use  of 
them. 

BmU  (to  the  toitnei$) :  Were  there  letters 
there  P — ^There  were. 

Were  those  letters  in  a  deskP — They 
were  not. 

Where  were  they  lying  P— They  were  in 
the  firsl-floor  front ;  and  more  below  stairs 
in  the  office. 

How  many  letters  and  mannscripts  do 
yon  think  were  seixedP— I  cannot  say 
indeed  ;  there  was  a  great  many. 

Did  yon  see  any  letters  addressed  to  Mr. 
Brennan  f—I  cannot  say  I  did. 

I  took  the  papers  to  Mr.  Pemherton'8 
office  in  Castle  Yard.  I  saw  them  there 
a  few  days  ago. 

P£NNErA.THER,  B. :  Mr.  Tyudol  was 
present  at  the  office  P — Yes. 

And  his  clerk  was  present  P — His  clerk, 
Mr.  WUliams. 

Can  yon  say  positiyely,  one  way  or 
another,  whether  what  the  prisoner  said 
was  taken  down  in  writing  P — ^I  am  quite 
sure  it  was  not,  my  lord ;  neither  by  the 
magistrate  nor  the  clerk. 

P£NiiiffATHBa,  B. :  I  am  not  prepared 
at  all  to  say  tliat  it  ought  not  to  haye 
been  taken  down  in  writing;  and  if  it 
ought,  it  would  haye  been  presumed  it 
had  been  so  done,  and  then  no  pjarol 
eyidence  could  haye  been  reoeiyed  if  it 
iras  taken  down. 

SMcitOT'OenmU :  Oertainly  not,  my 
lord. 


Samuel  W.  Tj^ndfoZ.— Examined  by 
Bdldvnn, 

I  belieye  you  are  one  of  the  magistrates 
of  the  College-street  division  P — I  am. 

Do  you  recollect  the  circumstance  of 
Mr.  John  Martin  being  brought  before 
you  at  the  College-street  office  P— I  do. 

Was  anything  said  about  reading  the 
ai*ticlesP — When  the  informations  were 
read,  I  asked  Mr.  Martin  if  he  would 
wish  the  articles  themselyes  to  be  read 
at  length. 

Did  ne  make  any  answer  to  that  P — He 
said  not ;  he  did  not  think  it  was  neces- 
sary. He  said  that  he  was  aware  of  them, 
and  that  he  was  morally  responsible  for 
them. 

The  entire  of  this  information  was  read 
to  him  P— Yes. 

And  the  heads  of  all  the  articles  P— 
Yes. 

Now,  was  his  answer  to  that  question 
taken  down  by  you  in  writing  P — It  was 
not. 

Was  it  taken  down  by  anybody,  to  your 
knowledge  P — Not  to  m^  knowledge. 

Who  is  the  clerk  m  your  office  P — 
Mr.  Williaina  was  the  clerk  on  that  oc- 
oaoiou. 

Where  is  Mr.  WilliawM  now  P— He  is  in 
England,  I  belieye. 

Cross-examined  by  Holmes. 

Were  not  these  articles  all  printed  and 
published  before  that  in  the  newspaper  P 
— The  paper  is  attached  to  the  informa- 
tion ;  of  oourse  they  were. 

James  Christie, — Examined  by  Whiteside. 

A  policeman,  on  duty  in  Trinity  Street 
on  the  night  of  the  3rd  of  July  ;  saw  two 
persons  go  into  the  Felon  office  at  a 
quarter  to  twelye,  and  come  out  with 
something. 

Sir  Cohnan  0*Loghlen :  I  do  not  know 
whether  this  is  material  to  the  issue.  The 
issue  joining  between  the  parties  is, 
"  compassing,  intending,  and  deyising." 
I  do  not  £iow  what  third  parties  in 
Trinity  Street  have  to  do  with  that. 

Pekkepatheb,  B.  :  Supposing,  Sir  OoU 
man,  there  was  found  a  manuscript  in 
that  office  in  the  prisoner's  handwriting, 
reyiewing  these  articles,  would  tliat  be 
eyidencer 

Sir  Colman  O'Loghlen:  That  might  be 
eyidence. 

Pemnetathek,  B.  :  Or  the  abstraction  of 
that  eyidence  P 

Sir  Golman  O'Loghlen :  I  doubt  the  ab- 
straction of  that  eyidence. 

Whiteside :  How  long  were  they  in  the 
office  before  theyoame  oatP — ^A  quarter 
aiuihonr. 
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Did  thev  come  out  together  or  sepa- 
rately P — Separately. 

Had  either  of  them  anything  with 
them  P— They  had. 

What? — Two  portfolios,  or  large-sized 
covers  of  books. 

And  yon  saw  them  ? — I  did,  sir  ;  they 
had  an  outside  car,  and  they  put  them  on 
it. 

Could  you  see  whether  there  were 
papers  in  those  portfolios  P — I  could ;  there 
were  papers. 

What  did  they  with  the  portfolios? — 
They  put  them  into  an  outside  car  and 
drove  off  to  flevtesbury  Street. 

How  do  you  know  they  drove  to  Heytes- 
bury  Street? — I  followed  them  in  a  car. 

Now,  can  you  tell  us  whether  those 
papers  were  newspapers  or  manuscripts  P 
— I  could  not  say. 

Were  they  white  P — They  were. 

You  had  no  warrant  to  interfere  with 
them? — No,  I  had  not;  I  did  not  know 
that  one  was  out  for  them. 

Do  you  know  whose  house  they  went 
into  in  Heytesbury  Street  P— They  went 
into  the  house  No.  1 1 . 

Do  you  know  whose  house  that  is  ? — I 
do  not ;  they  discharged  the  carman  there. 

Cross  examined  by  Butt. 

What  brought  you  there  that  night  ? — 
I  was  on  duty  there. 

Was  it  to  watch  that  office  P — It  was  not 
to  watch  that  office  in  particular. 

What  other  office  had  you  to  watch  P — 
I  had  no  other  office  to  watch  but  that. 

You  were  not  sent  there  to  watch  it  ?  — 
I  was  sent  there  to  watch  it. 

You  cannot  say  who  were  the  persons 
on  that  car  P— No. 

How  large  were  the  portfolios  that  they 
brought  out  P — Very  large. 

Might  they  not  contain  all  the  account- 
books  and  papers;  were  they  not  large 
enough  to  contain  all  the  account-books  ? 
— No,  they  were  not. 

Might  tnoy  not  have  been  the  account- 
books  of  the  paper  ? — They  might ;  there 
were  no  books  in  them. 

Will  you  take  on  yourself  to  say  they 
were  not  the  account-books  of  the  paper  P 
— No,  they  were  not. 

Thomas  Boylan  confirmed  the  evidence 
of  the  last  witness. 

Augustus  Henry  G^tw— Examined  by 
Smyly, 

What  are  you  P — An  inspector  of  police. 

ThiB  is  the  paper  of  the  1 6th  which  we 
did  not  prove  before  (hcmding  a  paper  to 
ike  vntness).  Did  you  purchaae  that 
paper  P — ^I  did. 

On  what  dav  P— On  the  16th  of  July. 

That  is  the  <£a.y  of  the  publication  P — It  i0« 


It  was  not  at  the  office  you  got  it  ? — It 
was  not. 

Were  yon  present  here  when  J<Aa 
Mitchel  was  tried  P — I  was. 

Were  you  here  at  the  time  he  was  sen- 
tenced P— I  was. 

Did  you  hear  him  sentenced  P — I  did. 

Solicitor-Oeneral ;  We  proTe  the  oouTie- 
tion. 

Eichard  Kemmis — Examined  by  Pmrm. 

Are  you  in  the  Grown -Solicitor's  office? 
— I  am. 

What  is  that  yon  haye  in  yonr  hftiid  F~ 
A  copy  of  the  record  of  the  convicfcioii  of 
John  Mitchel, 

Did  yon  compare  it  P — ^I  did. 

Where  did  yon  compare  itP — ^In  the 
Crown  office  of  Mr.  Alley,  in  Gh-eat  Bnus- 
wick  Street. 

In  the  city  of  Dublin  P— Tee. 

Attorney- General :  Now  as  to  this  alle- 
gation of  the  seisare  of  papers  in  the 
Felon  office,  we  hare  been  seryed  with  a 
notice  to  produce  any  of  the  mannacrtpd 
of  these  articles.  Such  have  not  been 
found,  and  we  have  no  means  of  prodacisg 
them. 

Butt :  I  object  to  that  statement. 

Attorney' General :  I  mean  to  prodnoo 
all  the  papers  that  we  found  in  ^e 
Felon  office,  bat  they  do  not  bear  upon  thk 
case.  They  are  not  part  of  my  case.  I 
have  them  here ;  and  the  gentleman  in 
whose  custody  they  are  will  l^  called ;  who 
has  gone  through  all  the  FeUon  x>aper8  in 
the  Castle,  that  came  into  onr  posaeesion, 
and  they  may  make  what  nse  of  them  itej 


Charles  Pemherton — Examined  by  ^ 
Solicitor'  General. 

Do  yon  hold  any  situation  in  any  public 
office  in  Dublin  P — I  have  been  oonfidea- 
tially  engaged  by  the  Commissioners  of 
Police. 

What  papers  are  those  that  yon  hold  in 
your  handP — These  are  a  portion  of  the 
papers  that  I  received  from  the  witnea 
Prender, 

Were  yon  employed  to  go  through  and 
examine  the  papers  brought  to  jou  bj 
Preruier  .^— I  was. 

Did  you  examine  them  careftilly  what- 
ever they  are  P — Yes,  they  are  in  dSffisrent 
envelopes ;  they  consist  of  letters  and 
communications  from  different  persons. 

Did  yon  examine  those  papers  with 
reference  to  the  articles  that  were  con- 
tained in  the  Fdon  newspaper? — ^I  did; 
that  is,  with  regard  to  articles  inserted 
in  the  indictment.  I  looked  for  the  manu- 
scripts of  those  articles. 

Were  yon  able  to  find  in  any  of  the 
papers  ths  manuscripts  from  whiofa  these 
articles  in  the  Feion  newspaper  appear  to 
have  been  printed  P — I  was  not. 
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0r<)B8-ezamined  by  B^. 
Were  any  of  those  letters  in  the  hand- 
writing of  Mr.  Martin i'—I  do  not  know 
2£aHin*8  handwriting ;  I  know  nothing  of 
Mr.  Martin, 

Do  any  of  those  letters  parport  to 
be  Bip;ned  by  Mr.  Martin  f — I  did  not 
examine  them  with  a  view  to  the  particu- 
lar signatnre ;  they  are  letters  in  general, 
addressed  to  the  paper  and  to  different 
persons  ;  some  to  Mr.  Martin,  some  to  Mr. 
Srennan ;  generally,  to  the  editor. 

Is  there  a  letter  there  from  Mr.  Martin 
zo  Mr.  Brennan  ? — I  do  not  think  there  is. 
Did  yon  not  examine  it,  then,  to  look 
for  letters  of  Mr.  Martva  ? — I  examined 
g^enerally,  with  a  view  to  the  articles  of 
the  indictment. 

PiGOT,  0.  B. :  Did  I  understand  nghtly 
that  these  are  a  portion? — These  are  a 
portion  ;  the  remaiTider  were  insignificant, 
and  were  not  considered  necessary  to  pre- 
aerve;  printed  extracts,  printers  scraps, 
materials  of  some  accounts,  and  some 
trifling  matters — Tery  insignificant  mat- 
ters. 

Attorney- QeneraX :  We  propose  to  read 
the  attested  copy  of  the  declaration  in  the 
Stamp  Office  by  Mr.  Martin,  and  the 
original  declaration  ilself  with  Mr, 
Martinis  name  attached  to  it. 
entered  as  read.]  We  then 
read  the  five  copies  of  the 
which  we  have  proved  from 
Office.  We  conceive  that  the  whole  news- 
papers are  in  eridence,  as  the  evidence  of 
Sablication.  We  also  propose  to  read  the 
aplicate  copies  of  the  same  newspapers 
that  were  purchased— all  purchased  in  or 
about  the  office. 

Butt:  I  object  to  anything  being  read 
except  the  articles  inserted  in  the  indict- 
ment. 

Pemnbfathbb,  B.  :  The  question  does  not 
arise  at  present,  until  the  article  which 
the  Attorney' Oenerdl  desires  to  read  is 
pointed  out. 

The  Attorney' Oeneral  read  the  title, 
which  was  not  objected  to : 

**  The  Irish  Feion,  sucoestor  to  the  United 
Irishman,  *  Libbbtt,  Equality,  Fbatxrnitt,' 
Dublin,  Saturday,  June  24,  1848." 

and  the  motto : 

**  Oar  independence  most  be  bad  at  all 
hasards.  If  the  men  of  property  will  not  sup- 
port us,  they  mutt  fall;  we  can  support  our- 
gelves  by  the  aid  of  that  numerous  and  respect- 
able class  of  the  community,  the  nten  of  no 
property. — ^Thbobald  Wolfb  Tofb." 

also: 

"Neither  the  jury,  nor  the  judges,  nor  anj 
man  in  this  court,  presumes  to  imagine  that  it 
it  a  criminal  who  stands  in  this  dock  .  .  . 
I  hare  acted  all  through  this  business  under  a 
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strong  sense  of  duty.  I  do  not  repent  of  any- 
thing I  have  done ;  and  I  believe  that  the  course 
I  have  opened  is  only  commenced. — John 
MiTCHBL,  from  the  dock  in  Newgate,  37th  May, 
1848." 

Butt :  This  raises  the  general  question. 

PiQOT,  O.B.:  Do  you  alleffo  that  the 
part  you  propose  to  read  rerers  to,  or  is 
connected  with,  any  of  the  articles  laid  in 
the  indictment  P 

Attorney 'Oenerdl:  No,  my  lord. 

PiooT,  G.B  :  I  take  it,  then,  that  the 
object  is  to  establish  the  design. 

Attorney- Oenerdl :  I  am  now  reading 
the  motto  of  the  paper.  I  do  not  offer  it 
under  the  first  count  as  a  distinct  overt 
act,  but  as  evidence  of  the  mode  of  pub- 
lication, the  sort  of  prblication,  and  as 
the  accompanying  circumstances  of  the 
publication. 

PiGOT,  O.B. :  In  MitcheVi  case(a)  I  un- 
derstand the  spoken  speech  was  offered 
in  evidence  to  sustain  the  publication  in 
the  paper ;  and,  although  the  publication 
was  that  of  a  speech,  the  Court  refused  to 
reoeive  that  as  oTidence,  on  the  ground 
that  the  speech  was  not  laid  as  an  overt 
act  in  the  indictment. 

Attomey'Oenwal :  We  offered  it  for  the 
purpose  of  proving  the  identity  of  MUcheL 
r^o  qoestion  arose  on  the  subiect  at  all. 
There  are  counts  here,  the  13th  and  14th 
counts,  which  charge  the  prisoner  with 
expressing,  uttering  and  aeclaring  his 
felonious  compassings  by  divers  overt  acts 
and  deeds,  namely,  by  publishing  these 
newspapers — ^without  setting  forth  the 
precise  publications. 

Butt :  Those  counts  are  clearly  bad,  be- 
cause the  offence  defined  by  the  statute  is 
to  utter  and  declare  the  intention  present 
in  his  mind  by  publishing  any  printing 
or  writing.  It  is  not  like  the  old  law  of 
treason,  where  the  entire  guilt  was  in  the 
intention,  and  the  overt  acts  were  evi- 
dence to  prove  the  intention.  But  here 
the  publishing  is  in  itself  a  distinct  and 
positive  ing^redient  of  the  offence.  Surely 
under  this  Act,  or  the  corresponding 
Treason  A.ct,  it  is  absolutely  necessary  to 
set  out  the  words  and  the  writings  them- 
selves, as  they  constitute  the  particular 
offence.  If  you  indict  a  person  under  the 
statute  of  Edfw,  HI.  for  treason,  there  the 
g^ilt  being  entirely  in  the  intention  of 
compassing,  and  uiat  constituting  the 
crime  which  is  to  be  proved  by  overt  acts, 
the  question  as  to  the  manner  in  which 
the  overt  acts  must  be  set  out  is  very 
different  from  the  question  here.  The 
rule  is,  that  in  all  cases,  whether  of  libel, 
or  of  threatening  letters,  or  of  any  other 
offence,  wherever  the  writing  is  of  the 


(a)  See  above,  p.  655. 
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et^sencp  of  the  crime,  the  writing  must 
itself  1)6  set  nut.  I  submit,  by  analogy  to 
aH  the  rases,  that  this  count  is  altogether 
bad,  and  that  we  mu-^t  not  be  prejudiced 
by  it. 

Whitfinide  referred  to  IFa^on**  case.(« ) 
In  Watsons  cat^e.  his  coniiFel  objected 
to  a  Bf)eecli  of  his  bein^  «riven  in  evideiice 
because  it  was  not  laid  in  the  indictment, 
which  contained  counts  under  36  Geo.  3., 
for  conspiring  to  levy  war,  but  Lord 
Ellenhorough  said  — 

**  Ue  was  clearly  of  opinion  that  the  speech 
was  evidence  uuder  the  overt  acts  for  levyiutr 
war—  it  was  evidence  quo  ammo  the  thing  was 
done." 

PiGOT,  C.B. :  The  evidence  waa  receiyed 
to  explain  the  act  of  levying  war. 

Pennefather,  B.  :  The  acts  proved 
against  him  were  the  overt  acts  laid  in  the 
indictment.  Where  there  are  overt  acts 
to  let  in  the  evidence,  the  evidence  may 
be  received  as  explanatory  of  those  acts  ; 
but  if  there  be  a  count  which  does  not  lay 
any  overt  act,  I  cannot  conceive  how  it 
can  be  admitted. 

Whiteside:  Waison^s  counsel  said  that 
overt  act  was  vague,  and  did  not  admit 
this  particular  speech.  The  Court  said  it 
did ;  and  Lord  EUenhoroxigh  says  :— 

**  If  no  such  overt  act  had  been  laid,  it  was  an 
universal  rule  of  evidence,  that  what  a  party 
says,  may  be  ^ven  in  evidence  against  him  to 
explain  his  conduct.'' 

Suppose  this  was  not  a  writing,  but  that 
Mr.  Martin,  the  prisoner,  bad  spoken  all 
that  is  in  that  paper,  would  that  be  evi- 
dence against  him  ? 

PiGOT,  C.B. :  1  should  say  that  that 
would  not  be  evidence  unless  laid  as  an 
overt  act  of  advised  an  j  open  speaking. 

Whiteside:  Suppose  he  made  a  speech 
with  reference  to  this  article. 

PiGOT,  C.B. :  If  it  waa  a  distinct  and 
unconnected  speech,  I  should  say  it  must 
be  laid  as  an  overt  act ;  as  a  distinct  and 
unconnected  speech,  it  ought  to  be  laid 
under  that  part  of  the  Act  of  Parliament 
which  says,  that  the  party  shall  be  guilty 
if  he  expresses  and  declares  the  intention 
by  advised  and  open  speaking. 

Whiteside:  It  will  soon  come  to  this, 
that  indictments  must  be  of  interminable 
length,  and  that  all  the  evidence  must  be 
pleaded. 

Pennefatheb,  B.  :  I  think  very  much  of 
the  evidence  must  be  stated.  Where  you 
rely  on  the  statement  in  a  paper,  as  a  de- 
claration  of  the  defendant,  you  ought  to 
state  that.  That  is  what  appears  to  me 
the  obvioiis  meaning  of  the  Act  of  Parlia- 
ment. Ton  can  state  any  number  of  these 
acts,  matters,  and  things. 


(a)  32  St.  Tr.  87 ;  2  Stark.  132. 


Whiteside:  But  each  paHdonlar  act  mij 
be  supported  by  a  body  of  evidence  in  re- 
lation to  itself;  and  the  Act  of  Parlii- 
ment  does  not  limit  the  prosecnior  to 
prove  it  by  the  simple  thing  or  docum'rii; 
laid  in  the  indictment,  especially  where, 
as  in  this  case,  there  are  two  counts  caun- 
ously  framed,  saying,  that  by  divers  arti- 
cles he  did  express  his  felonious  intent 
If  this  count  is  bad  it  shoald  be  taken  ad- 
vantage of. 

Pennefather,  B.  :  Would  you  be  8»ti«- 
fied  to  take  a  verdict  on  the  general  coact, 
excluding  all  the  others  P 

Attorney- Oenerdl :  Certainly  not,  my 
lord. 

Pennepatbeh,  B.  :  Because  that  is  wliat 
we  are  arguing.  It  would  not  help  yrva 
to  let  in  evidence  on  that  count,  which,  if 
let  in,  can  be  of  no  value  except  on  tbst 
count.  It  is  valueless,  but  it  might  suf- 
lain  a  good  count. 

Attorney- Oenercd :  Your  lordship  wiH 
not  take  me  as  admitting  these  coqcq 
are  bad  ;  I  think  they  are  good.  Bat  I  a-: 
not  want  to  have  a  writ  of  error  raising 
an  abstract  question. 

Pennefather,  B.  :   I  think   that  is  the 

*  fair  question.  I  used  a  stronger  expres- 
sion than  I  entertain  of  the  count.    I  d 

I  not  mean  to  say  I  give  any  opinion ;  br. 
I    think    the    fair  test  is   this,    the  Act 

*  of  Parliament  does  reouire   the  mattm 
I  and  things  to  be  statea,  and  aUows  tct 
I  prosecutor  to  state  as  many  of  them  af  be 
,  thinks  fit  in  the  indictment.     Now,  m  tc 
'  admitting  in  evidence  a  statement — ^mani- 
festly  not    evidence   of   the    compaasinf 
and  imagination   laid    in  the  indictm^fit 
explanatory  of  other  acts    stated  in  the 

,  count,  I  think  it  might  be  received.  If  u 
do  amount  to  an  overt  act,  it  ooght  to  bt 
stated  (in  the  indictment). 

Attorney- General :  I  was  not  putting  it 
as  an  overt  act. 

Pennefather,  B.  :  It  is  not  explanatory. 

Whiteside:  The  prisoner  can  read  tny 
part  of  it — that  is  clear.  It  is  eTidenoet(^ 
him. 

Attomey-Generai :  And  ia  he  to  select 
the  particular  paragraphs  P 

Pennbfather,  B.  :  If  he  goes  out  of  the 
thing  laid,  the  whole  paper  nmat  be  read 

Butt:  Aa  I  read  the  case  of  Bern  t. 
Wat80)h  there  were  two  counts  upon  lh£ 
old  statute  of  Edward  III. ;  ana  one  of 
those  counts  set  out,  among  other  overs 
acts,  that  they  had  published  divers  pU- 
cardis,  inviting  people  to  meet  togethG-, 
and  the  question  turned  on  whether  a 
speech  was  admissible  under  that  count 

PiGOT,  C.B. :  The  form  of  the  indict- 
ment was  the  statement  of  a  oonspiracr,  & 
statement  of  acts  in  ftirtherance  of  tait 
conspiracy,  and  indicating  what  it  was ; 
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no*i  a  statement  of  the  intention  deolared 
by  words  of  writings. 

Whiteside  :  I  am  quite  right  in  saying 
it  was  under  the  d6th  of  Geo.  3.  In 
page  ]dd,  the  counsel  for  the  prisoner 
says — 

"  This  was  necessary  because  treason  was 

I       assigned  in  the  indictment  under  the  statute  of 

I        the  86th  of  Geo.  3.,  by  which  statute  it  is 

made  treason  to  conspire  to  levy  war  to  force 

and  compel  the  King  to  change  his  mea8ure8.''(a) 

And  whether  there  was  an  overt  act  or 
not  laid,  the  judges  held  it  was  evidence. 

Pbitkbpathsb,  B.  :  You  are  to  judge 
whether  it  is  worth  pressing. 

AUomey-Oeneral :  The  articles  are  not 
1  perhaps  of  any  great  importance.  It  is 
not  with  reference  to  this  particular  case 
-*-but  I  do  not  like  to  Imve  a  decision 
of  this  Court  cited  against  me  on  a  future 
occasion  in  other  cases;  that  nothing 
whatever  is  to  be  given  in  evidence  under 
this  statute,  except  what  is  actually  stated. 

Fbnkbfatheb,  B.  :  Do  not  suppose  the 
Court  deciding  that  at  all. 

Attorney 'OenercU:  It  is  important  to 
counsel,  advising  prosecutions  of  this  de- 
scription, to  know  what  is  decided ;  and  if 
it  be  decided  to  this  extent ,  that  under  this 
Act  of  Parliament  I  am  not  to  give  in  evi- 
dence what  the  Court  are  of  opinion  would 
amount  to  a  distinct  overt  act,  under  a 
specific  count  in  which  I  allege  a  parti- 
cular act,  I  do  not  quarrel  with  the  deci- 
sion at  all. 

PJBNKB7ATHB&,  B. :  That  is  our  view  at 
present. 

SoUeitor- General :  Then  we  do  not  press 
any  of  the  other  articles. 

Attomey-Oenerdl :  It  is  not,  my  lord,  as 
being  overt  acts  that  I  offer  them  in  evi- 
dence, but  as  explanatory,  and  showing 
the  circumstance  of  the  publication. 

PunrayATHEB,  B. :  That  was  the  way  I 
collected  it  from  your  argument;  and 
really  from  your  way  of  putting  it,  con- 
sidering that  in  our  judgment  it  does 
amount  to  an  overt  act,  we  ought  not  to 
receive  it. 

After  some  further  discussion, — 

AOomeitf' General :  Then,  my  lords,  we 
only  read  the  several  articles  in  the  in- 
dictment, and  the  title  of  the  newspaper  ; 
of  course,  if  they  refer  to  any  other  arti- 
cle in  the  papers,  we  shall  have  the  right 
to  refer  to  them  in  redly. 

Pbnitxpather,  B.  :  Then  we  |)ronounce 
no  judgment  upon  the  point  against  you. 

£The  various  articles  set  out  in  the  in- 
dictment and  the  record  of  John  MUcheVe 
conviction  were  put  in  and  read.] 


(a)  In  Hex  v.  Wat$tm  there  were  two  counts 
under  the  Treason  Act,  1795,  and  two  under 
the  Treason  Act,  1851. 


BuH  claimed  that  the  reference  to  John 
Miiehel*8  trial  in  the  article  "The  Crown- 
ing of  Felony  "  entitled  the  defence  to 
have  the  article  **  The  Conviction  of  John 
Mitehel,"  in  the  same  paper,  read  as  part 
of  the  prosecutor's  case. 

Pennspatheb,  B.  :  You  have  really  no 
right  to  call  upon  them  to  read  that.  You 
may  read  it,  but  the  AUomey- General  is 
not  bound  to  read  it.  There  is  no  re- 
ference in  the  article  he  has  read  which 
calls  on  him  to  read  it. 

PiooT,  C.B. ;  It  is  only  when  the  article 
sought  to  be  read,  explains  the  preceding 
article,  that  it  can  be  done. 


Speech  tor  the  Defence. 

IBuU  referred  to  the  terms  of  the  Treason 
Felony  Act.]  I  have  asked  you,  gentlemen, 
to  take  down  the  precise  charge  agaicst  the 
prisoner,  and  I  perceive  yon  have  done 
so  ;  and  I  now  ask  you  farther,  altogether, 
to  get  rid  from  your  minds  of  an  expres- 
sion which  the  Attorney- General  made  use 
of  when  he  asked  ^ou,  would  you  not  hold 
my  client  responsible  for  his  paper.  Your 
btudness  is  not  to  hold  him  responsible. 
You  are  to  find,  upon  your  oaths,  that  he 
intended  to  depose  the  Queen,  or  to  levy 
war  upon  her,  with  the  intention  of  com- 
pelling her  to  change  her  measures,  and 
that  he  did  express,  utter,  and  declare  such 
intention  by  these  articles  in  his  paper. 
Responsible,  no  doubt,  he  is  as  publisher ; 
responsible  he  is,  if  he  published  a  libel 
against  you  or  me ;  rec^nsible  perhaps 
he  might  be  held,  even  criminally,  for 
publishing  seditious  writings,  even  al- 
though it  could  not  be  shown  that  he  him- 
self was  cognizant  of  them ;  but  that  is 
not  the  question  you  have  to  try.  I  give 
the  words  of  the  issue  you  are  sworn  to 
try,  and  I  ask  you  to  judge  in  this  case  of 
these  words  alone.  Therefore,  dismiss 
from  your  minds  all  vague  notions  of 
responsibility  {  the  very  vagueness  of 
that  word  proves  to  my  mind  that  the 
Attorney- General  felt  the  weakness  of  his 
case.  Did  he  ask  you,  as  I  have  done,  to 
write  down  the  issue  which  you  have  to  try  P 
Did  he  venture,  in  the  course  of  his  long 
and  able  statement,  to  brin^  your  atten- 
tion to  the  specific  issue  which  you  have 
to  tryP  Or  did  he,  himself  misled  by 
what  I  believe  to  be  his  zeal  for  the  public 
service,  attempt  to  lead  you  astray  by  sub- 
mitting for  this  issue — the  issue  which 
yon  are  sworn  to  try — an  issue  unknown 
to  the  law,  and  one  which,  if  you  did  find, 
would  not  make  my  client  punishable 
under  this  Act  for  the  ofience  charged 
against  himP  I  care  not  whether  you 
hold  him  responsible  or  not :  and  if  the 
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S  'l'"'xt'yr'G^n^r'i.J .  when  he  comes  to  re- 
ply, ua-s  th.ic  word  **  resrK-jn-ib'e,"  I  tell 
yoa  n  ^w,  that  yoa  are  not  sworn  to  try 
wh^^th'^T  mv  cli-rnt  ia  re-aponsible  or  not ; 
Vmt  V  ju  are  oworn  to  try  the  two  pO'*!- 
tire  and  di-tincc  facta  alleged  in  th  s  in- 
di^'tment. 

OF>^erre,  I  implore  you — to  ?ome  of 
yonr  ramh^^r  I  liave  be<^n  oVdisred  to  ad- 
ire-a  thi-«  arirnmeut  ap^>n  a  former  occa- 
rion — pard'^n  me,  if  I  repeat  it  again. 
B-tV.re  yon  find  a  verdict  of  gnilty  you 
mn-t  be  -ati-^fi^^d  of  two  positive  and  dia- 
tinct  fact?* — yoa  mu«t  be  s-atisfied  as  a 
matter  of  fact — a  matter  of  fict.  I  repeat 
it — an'!  if  I  am  not  rik;ht  in  thia,  Brirish 
law  is  tyranny— as  a  matter  cf  fact,  not 
of  law — y  n  are  not  to  draw  any  inference 
of  law;  yon  are  not  to  V>e  coerced  by  the 
the  direction  of  any  Court  ;  you  must, 
upon  your  oaths,  and  in  you'-  own  con- 
ac-iences,  be  «  iti.-fied,  aa  a  matter  of  fact, 
that  in  hi.--  heart  and  soul  my  client  did 
intend  to  d^  pose  the  Queen,  or  to  levy  wir 
upon  her,  in  order  to  compel  her  to 
chafige  her  measures.  That  is  the  first 
proposition  which  I  lay  down  to  yon. 
You  must  believe  that  as  a  matter  of  fact. 
Take  the  languacre  of  the  indictment. 
How  will  if  be  entered  upon  the  record? 
**  That  the  jurors  aforesaid  do  say,  upon 
their  oaths,  that  he  is  guilty  of  the  pre- 
mises.'* And  what  are  the  premises? 
"That  he  did  intend  in  his  heart  to  de- 
pose the  Qneen  and  to  levy  war  against 
her  " — r)ne  or  other  of  these  intents  will 
bear  out  this  indictment — *'  for  the  pur- 
pose of  compelling  her  to  change  her 
measures." 

Now,  1  will  at  once  t«ll  you  what  I 
mean  by  saying  this  is  a  matter  of  fact. 
The  Attorney -General  argued  to  you,  or 
rather  to  the  Court,  that  the  mere  publi- 
cation was  sufficient  in  itself  to  imply  the 
intent;  and  then  he  argued  to  you  that 
yon  ought  to  find  from  the  fact  of  the  pub- 
lication, that  the  intention  existed.  I 
think  I  am  fairly  stating  his  argument  to 
you.  Now,  1  tell  you,  that  the  intent 
cannot  be  implied  as  matter  of  law  from 
any  other  fact  that  is  proven  before 
you  ;  that  I  state  to  you  boldly  and  fear- 
lessly. You  must  find  it  as  a  sabstantive 
fact.  I  state  this  to  you  with  confidence 
— I  tell  you,  that  you  and  you  alone 
are  the  judges,  whether  the  evidence  is 
sufficient  to  warrant  you  in  inferring 
from  it  the  existence  of  the  treasonable 
intentions  which  this  indictment  imputes ; 
and  this  ig  a  question  upon  which  you 
can  r<>ceiye  no  direction  from  the  bench. 
I  had  almost  said  yon  can  receive  no 
ftAsi stance,  but  you  can  receive  none 
that  will  relieve  you  from  the  rospon- 
■ibiliiy  of  forming  your  own  opinion.  In 
a  case  which  has  already  been  tried  under 


this  statute,' a  I  I  had  the  fa^ppii 
happiness,  which,  let  my  days  be  long  ci 
short,  will  leave  its  memory  upon  elj 
mind — of  learning  the  ermct  quest 'C'i. 
which  I  believe  you  have  w>  try.  lefi  k 
another  jury  bv  one  of  the  learned  jud*-? 
who  nuw  preside  here,  in  a  charge  c* 
which,  if  it  were  not  that  praise  £rom  st 
to  him  were  presumption,  I  dju-e  not  spcSi 
in  his  presence — a  charge  whicli  wae  % 
perfect  model  of  the  charge  of  a  constrs- 
tional  judge — the  calm  impartiaiinr  r 
which  made  me  rejoice  that  the  justice 
thia  country,  in  cases  of  political  offoie^rr. 
was  a  till  acfminiatered  by  the  old  tribura*: 
of  the  land — and  which  I  know  reconcik-: 
to  those  tribunals,  and  to  the  constitui  ?! 
of  the  country,  many  a  heart,  irbich  hhi 
been  before  disaffected  from  them;  iri 
earnestly  do  I  pray,  that  lon^  in  times  c: 
public  excitement  may  our  constitutioai 
tribunals  hold  steady  "  the  balance  cf 
justice  "  ;  and  long  may  joBtioe  npon  per- 
sons charged  with  political  offences  be  hi- 
minist^i-ed  by  judges  who  hare  bee 
trained  in  the  proper  spirit  of  the  ancient 
constitution  of  Britain.  I  tell  yoa  th«. 
fortified  by  the  authority  of  that  address. 
which,  in  times  when  there  is  so  much  to 
depress  every  man  who  bears  the  name  or' 
:  an  Irishman,  and  so  much  of  gloom  ans 
terror  around  us,  still  made  me  proud  tba: 
I  belonged  to  the  Irish  bar — upon  the  ia- 
I  thority  of  that  charge  I  tell  jotl,  that  yoc 
I  have  this  question  of  intention  to  trT-4 
I  question  upon  which  no  direction  of  ibe 
i  Court  can  aid  you,  and  upon  which,  if  tct 
i  opinion  of  the  bench  were  expressed,  asc 
I  you  yielded  to  that  opinion  of  the  beccli 
further  than  commended  itself  to  yon- 
own  judgments,  you  would  forfeit  and  be- 
tray the  liberties  of  jurors,  and  the  lib^- 
ties  of  every  man  hereafter  accused,  aci 
you  would  violate  the  solemn  oath  whid 
you  have  taken  upon  the  gospels  of 
your  God.  Therefore,  little  aocnstoiDec 
as  we  are,  gentlemen,  to  think  for  oor- 
selves  ;  little  as  we  have  of  that  indef)ei!' 
deuce  of  thought,  which  has  nuMle  English- 
men the  admiration  of  the  world,  upon 
this  point  you  must  think  for  youi^ves 
and  I  rejoice  to  think  that  yon  are  coin- 
pelled  to  do  so.  Perhaps  a  more  dexter 
ous  or  more  prudent  advocate  migbt 
flatter  you,  and  tell  you  that  no  jury  em- 
panelled in  that  box  could  be  more  fit  to 
try  this  case.  My  reading,  and  the  habiu 
of  my  life,  have  led  me  to  consult  the 
history  of  those  State  Trials  in  which,  bj 
Bucoebsive  yerdicts,  English  juries  have 
vindicated  the  liberties  of  Englishmen: 
and  I  have  read,  too,  the  State  Trials  in 
Ireland,  and,  gentlemen,  think  of  mt 
what  you  will,  and  I  only  ask  if  jon  are 

(a)  0*Doherijf*if  case,  tee  above,  p.  83i. 
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offended  with  me,  not  to  visit  the  offence 
on  my  client— I  tell  ^oa,  that  if  I  had  this 
case  berore  an  English  jnry,  I  wonid  rise 
without  anxiety,  and  sit  down  with  a  per- 
fect confidence  of  a  verdict  of  acquittal ; 
bnt  I  have  seen  that,  while,  in  the  never- 
to-be-forgotten    words    of   Chief  Justice 
Bushe,  English  juries  have  protected  the 
constitution  against  the  encroachments  of 
the  law,  **  Iri»i  juries  have  far  too  often 
lent  themselves  to  the  encroachments  of 
the   law   upon    the    constitution."     No  I 
gentlemen,  I  do  not  flatter  vou.     There  is 
in  this  country  an  absence  of  independence 
of  thought ;  and  if  it  were  only  to  have 
taught  jurors  the  lesson,  that  they  must 
think  for  themselves,  I  did  feel  proud  the 
other  evening  when  another  jury  came 
into  Court  for  advice  upon  a  question, 
upon  which  it  was  their  duty  to  have  made 
up  their  own  minds — I  aid  feel    proud 
when  that  learned  judge  taught  them  that 
duty,  and  sent  them  back  to  their  jury- 
room  to  perform  it  for  themselves ;  and  1 
am  perfectly  certain  that  jury  did  take 
his  lesson,  and  came  each  man  to  the  best 
conclusion    he  could    upon   the    subject. 
Therefore,  look  you  for  no  aid  from  the 
bench :    1  speak  this  in  presence  of  the 
learned  judges ;  perhaps  the  word  "  aid  *' 
is  too  strong,  but  look  not  for  the  with- 
drawal of  the    responsibility  which    jrou 
must  bear  in  decidmg  upon  this  question. 
Now,  gentlemen,  I  will  read  over  the 
headings  of  these  nine  articles  to  you,  and 
we  will  see  how  far  each  bears  upon  the  in- 
dictment ;  but  I  wish  first  to  inauire  which 
of   these  articles   profess  to   oe  written 
by  my  client,  and  which  do  not.     I  might 
tell  you ,  gentlemen,  and  tell  you  truly,  that 
even  the  appearance  of  these  articles  in 
this  paper  with  the  printed  signature  of 
"  John  Martin  **  is  not  sufficient  proof  in  a 
case  like  this  that  the  prisoner  wrote  them. 
I  do  strongly  feel  that  the  proof  ought  to 
have  been  carried  ftirther.     Gentlemen,  I 
have  his  most  positive  instructions  to  raise 
no  question  as  to  the  authorship  of  these 
articles.     I  am  not  sure  that  I  am  acting 
right  in  following  these  instructions.    In 
cases  of  felony  we  are  not  justified  in 
making    admissions.     But    the    prisoner 
whom  you  are  trying,  would  not  purchase 
the  verdict  that  would  restore    him    to 
liberty  and  home  by  shrinking  from  the 
consequences  of  one  line  that  ne  himself 
has  written — by  his  own  sentiments    he 
abides ;  but  he  does  in  the  name  of  British 
justice  protest  against  being  held  respon- 
sible for  the  writings  of  BrenncM,  Lalor, 
OT  BeiUv.     My  client  has  quite  strength 
of  mind  enough  to  judge  for  himself  in 
the  situation  in  which  he  stands ;  and  he 
has  given  me  instructions,  which  leave  me 
upon  this  point  no  discretion ;    aod    if 
you  can,  fK)m  the  papers  signed  "John 


Martin"  infer  the  intention  charged  in  this 
indictment,  find  him  guilty. 

But,  gentlemen  of  the  jury,  it  is  not  by 
these  writings  of  his  own,  it  is  by  the 
writings  of  others,  that  this  prosecution  is 
sought  to  be  sustained.  The  struggle  be- 
tween me  and  the  Attorney 'General,  if  I 
may  call  it  so,  is  a  struggle  involving  not 
only  the  liberty  of  the  subject  but  the 
liberty  of  the  press.  The  real  struggle 
between  me  and  the  Attorney- General  is 
this,  whether  you  can  upon  this  indict- 
ment for  felony,  and  involving  the  guilt 
of  treason  without  its  dignity — whether 
you  can  find  my  client  guilty  for  the 
writings  of  others.  That  will  be  the 
great  constitutional  question  which  you 
will  this  day  have  to  decide,  with  the  as- 
sistance of  the  Court,  between  the  Attorney- 
Oeneral  and  the  humble  individual  who 
now  addresses  you,  representing  in  this 
instance  public  liberty  and  the  liberty  of 
the  press.  Ibat  constitutional  queation 
you  will  have  to  decide.  The  decision  of 
that  question  will  have  its  influence  on 
Irish  rights  and  Irish  history  when  you 
shall  have  left  to  your  children  an  inheri- 
tance of  freedom  or  of  slavery,  to  which 
that  verdict  may  lead,  when  the  humble 
individual  who  now  addresses  you  is  silent 
in  the  tomb,  and  the  ffrave  has  heaped  its 
mould  over  all  the  little  ambitions,  and  ex- 
citements, and  disputes  which  may  per- 
haps agitate  the  actions  in  this  scene  to- 
day. 

I  would  very  much  have  wished  that 
the  Attorr^'deTieTal  had  chosen  other 
ground  upon  which  to  fight  this  great 
constitutional  question,  upon  which  he 
believes  it  is  his  duty  to  take  one  side, 
and  on  which,  beyond  all  question,  it  is 
my  duty  to  take  the  other.  I  regard  my 
duty  here  as  not  merely  that  of  an  advo- 
cate, but  of  a  citizen,  l)ecause,  with  Lord 
Ershvne,  I  believe  that  there  are  oases  in 
which  it  is  difficult  to  separate  the  citizen 
from  the  advocate ;  it  is  my  duty  to  take 
the  other  side,  and  submit  to  you,  that 
under  this  Act  of  Parliament  you  cannot 
find  my  client  responsible  for  the  writings 
of  another.  I  could  have  wished  that  the 
Attorney  -  Oeneral  had  chosen  another 
ground  for  thai;  contest.  He  has  en- 
deavoured, even  if  you  should  abandon 
that  opinion,  to  ask  your  verdict  upon 
distinct  evidence  in  this  case,  and  upon 
writings  which  my  client  admits  to  be  his ; 
therefore  I  am  a  little  embarrassed  in  con- 
ducting what  I  may  presume  to  call— per- 
haps it  is  presumption  in  me— the  contest 
between  myself,  as  representing  public 
liberty,  and  the  law  officer  of  the  drown, 
upon  this  great  question.  I  am,  as  I  said, 
a  little  embarrassed,  because  it  will  be  my 
duty,  admitting  as  I  do,  under  the  direc- 
tion of  my  client,  that  of  all  the  articles 
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si^ed  by  John  Martin  yoa  mast  judge,  it  | 
will  be  first  my  daty  to  diow  you  that  they 
do  not  bear  ont  the  charges  contained  in 
this  indictment;  and  haying  disposed  of 
that,  I  must  then  come  to  the  great  ques- 
tion, which  really  in  my  mind  is  the  sole 
and  only  question  to  be  tried  by  you, 
which  is,  whether  you  can,  upon  your 
oaths,  find  my  client  guilty  of  the  charges 
made  against  him  on  the  eyidence  of  the 
writings  of  others. 

[Counsel  read  the  titles  and  signatures 
of  the  different  articles.  Not  one  of  these 
articles  is  anonymous.  Only  two  of  them 
are  signed  by  the  prisoner.] 

Therefore  the  case  comes  before  you  in 
this  way:  the  priHoner  is  the  registered 
proprietor  of  the  paper — for  a  fortnight, 
when  he  was  at  large;  for  three  weekn, 
when  he  was  in  prison — nine  articles  in 
that  paper  made  tne  subject  of  this  indict- 
ment to  you :  not  one  of  these  articles  in 
which  the  writers  skulked  behind  the  pro- 
tection of  anonymous  writing.  On  eyery 
one  of  these  articles  the  writer  gaye  his 
name  to  the  world  and  to  the  constituted 
authorities  of  the  land ;  and  but  two  of 
these  are  written  by  the  man  now  indicted 
before  jou. 

The  mdictment  is  not  for  knowingly  pub- 
lishing the  intentions  of  others.  A  man 
might  knowingly  publish  the  intentions  of 
another,  and  yet  not  be  g^^ilty  under  tiiis 
indictment.  Guilty  he  might  be,  guiltnr 
he  would  be,  of  what  eyery  man  will  admit 
to  be  a  great  offence  against  the  law — I  sup- 
pose these  intentions  treasonable— not  only 
of  an  offence  against  the  law,  but  an  offence 
against  the  peace  and  well-being  of  society 
— but  clearly  guilty  of  an  offence  against 
the  law,  still  he  would  not  be  guilty  of  the 
particular  offence  charged  in  this  indict- 
ment. Now  seyen  of  these  writings  pur- 
port to  express  the  intention  of  Mr.  Lalor, 
Mr.  Brennofif  and,  I  belieye,  Mr.  BeiUy, 
I  fairly,  for  m^  client,  admit  that  he  did 
wrong,  supposing  he  knew  of  them,  in 
publishing  those  intentions ;  but  I  cannot 
see,  I  confess,  how  any  twelye  men  upon 
their  oaths  could  say,  that  if  a  man  pubUsh 
an  article  which  expresses  the  intentions 
of  another,  he  by  that  article  expressed, 
uttered,  and  declared  his  own  inten- 
tion. 

I  propose  now  to  take  the  two  articles 
which,  I  admit,  are  fair  subjects  for  your 
consideration  here,  and  reason  with  you 
upon  the  question  whether  they  by  them- 
selyes,  standing  alone,  are  sufficient  to 
sustain  this  indictment.  Before  com- 
menting on  these  I  will  state  to  you 
the  manner  in  which  my  client-* probably 
he  will  not  for^ye  me  saying  so— unfor- 
tunately for  himself-^became  connected 
with  this  paper  and  with  the  political 
moyement  of  its  party,   a  moyement  to 


which  onquestiomably  to  a  certain  extent 
many  honourable  and  upright  men  lent 
themselyes.  He  is  a  northerner,  a  natiye  of 
the  county  Down,  a  Presbyterian  in  reli- 
gion ;  ana  both  from  his  birthplace,  and 
perhaps  1  may  yenture  to  say,  from  the 
spirit  of   his   creed,   he    learned    sturdy 
notions    of   freedom    and  independence. 
He  is  not  a  penniless  adyenturer,  seeking, 
as    the    Attorney' OenercU    attempted     to 
throw  out  to  you,  the  spoil  of  the  lands  of 
others.    He  has  lands  of  his  own.     Lefl 
a  competence  in  landed  proper^,  he  re- 
sided upon  that  property  ;  and,  I  belicTe, 
discharged  the  duties,  to  the  extent  of  his 
property,  of  a  landlord  aud  of  a  gentle- 
man, with  benefit  and  adyantage  to  his 
tenantry  and  his  neighbours.     He  is  not 
an  uneducated  man.    He  passed  through 
that   nniyersity  which  has    qualified    so 
many  of  us  to  discharge  our  seyeral  ports 
upon    the    scenes    of    life;    and    haying 
graduated  there — ^he  is  a  young  man  of 
about  thirty  years  of  age — ^he  retired  to 
liye  upon  the  little  patrimony  which  his 
ancestors    left  him    in   the    sturdy  and 
Presbyterian  county  of  Down.    He   had 
been  the  schoolfellow  of  one  whose  umme 
has  been  often  mentioned  here,  and  of 
whom  I  am  driyen  to  s^  something  in 
this  case— Jb^  MiteheL    Whateyer  might 
haye  been  the  political  errors  of  that  man's 
career — and  that  be  was  guilty  of  great 
errors  in  point  of  opinion,  if  I  am  not 
misinstructed  as  to  my  client's  feeling,  he 
thought — but  whatever  might  have  been 
the  political  errors  of  John  MUoheVi  career 
and  opinions,  I  hope  I  do  not  incur  the 
displeasure    of  the   Attomey-Oeneral    in 
speaking  of  one  who,  by  law,  is  a  oon- 
yicted  felon,  when  I  say  that  man  had 
qualities    of   head,   intellect,  heart,  and 
feeling  which  were  calculated  to  win  upon 
the  anections  of  those  with  whom  he  came 
in  contact.    Syen  if  it  prejudice  him  in 
your  minds,  I  dare  not,  for  the  prisoner, 
deny  that  MUehd  was  his  friend;   and 
bitterly  and  de^ly  did  he  mourn  the  pre- 
mature exile  wnich  bore  that  friend  to 
spend  his  days  among  banished  felons. 
X  ou  will  find  in  the  very  first  article  of 
this  paper — be  it  for  evil  or  be  it  for  good, 
know  you  the  truth  and  then  decide — ^you 
will  find  in  the  very  first  article  in  this 
paper  the  tremendous  effect  which  the  trial 
and  transportation  of  his  friend  had  upon 
my  ardent,  and,  I  belieye,  honourable  and 
enthusiastic    client.      Gentlemen,    I    am 
driven  to  spei^  of  John  Mitckei;  and    I 
have  avowed  to  you  that  my  client  is  the 
friend  of  the  man  whom  the  law  has  made 
a    convicted    felon ;    and  the    Attorney- 
General  has  charged  it  to  you  as  a  matter 
of  offence,  connected  with  what  he  states 
is  proved  by  the  histoiy  of  the  country, 
that  this  paper,  of  which  my  client  was 
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the  publisher,  expressed  a  sjinpatlij  with 
John  Mitchel  after  he  was  conyicted. 

Attorney- Oeiierdl :  No;  that  it  adopted 
the  principles  of  Mitchd^s  paper. 

Butt :  My  leaiiied  friend,  the  Attorney' 
General,  if  he  will  permit  me  to  call  him 
so,  m.isanderstood  me.  Of  course,  he  did 
not  tell  you  in  precise  words,  that  it  was 
a  crime  to  feel  sorry  for  the  fate  of  Mitchel ; 
but  he  did  say — and  I  pray  your  attention  to 
this — he  did  say  that  tne  prisoner  expressed 
a  sympathy  with  the  opinions  of  Mr. 
MitcheTs  paper,  and  he  brought  forward 
the  conviction  of  Mitchel  for  felony  as 
proof  that  my  client  was  guilty  in  express- 
ing that  sympathy.  I  don't  think  I  mis- 
understood my  learned  friend,  and  it 
would  pain  me  deeply  if  I  misrepresented 
his  argument. 

Now,  gentlemen,  this  paper  which  has 
been  given  in  evidence  is  called  **The 
successor  to  the  United  Irishman,''*  But 
let  me  tell  you  this  in  the  first  place,  that 
you  cannot  upon  this  trial  assume  the 
guilt  of  John  Mitchel.  It  would  be  mon- 
strous, it  would  be  unjust,  if  you  were 
upon  this  trial  as  against  my  client,  who 
has  no  opportunity  of  vindicating  to  the 
Court  or  to  you  the  articles  of  the  United 
Irishman — if  you  were  to  assume  that 
those  articles  were  treasonable  ;  and  I  tell 
you  advisedly  as  one  of  the  first  principles 
of  British  law,  that  no  conviction  of  John 
Mitchel  by  any  jury,  is  suflScient  to  war- 
rant you  m  believing  as  a  matter  of  fact 
against  my  client,  that  the  United  Irish- 
man contamed  one  word  of  treason  against 
the  Queen.  I  had,  I  think,  some  reason  to 
complain  of  the  Attorney-General,  when, 
periiaps,  inadvertently,  he  told  you  that 
you  were  to  believe  that  the  principles  of 
the  United  Irishman  paper  were  such  as 
came  within  this  Act.  I  tell  you,  you 
cannot  believe  it.  It  is  a  very  difierent 
thing  if  he  tells  me  that  it  is  a  libel  upon 
the  administration  of  justice,  to  express 
sympathy  with  the  opinions  of  a  man  con- 
victed of  felony.  I  can  understand  that, 
and  to  that  extent;  for  throughout  this 
case  it  is  my  earnest  and  anxious  desire 
to  deal  candidly  with  you,  be  the  result 
what  it  may ;  I  admit  to  that  extent  you 
may  judge  of  my  client,  that  he  expressed 
sympathy  with  a  man,  who  was  in  this 
Court  convicted  of  felony,  and  who  was 
upon  that  conviction  transported  for  four- 
teen years. 

Upon  that  trial  of  Mitchell  it  is  now  mat- 
ter of  history,  that  from  a  panel  fairly  and 
fitly  returned,  as  the  triers  on  their  oaths 
found,  by  the  sheriff  of  your  city,  the 
Attorney- Chneral,  in  the  exercise  of  his 
right,  and  the  high  prerogative  given  to  the 
Crown,  struck  off  thirty -nine  names.  It 
was,  it  is  said,  his  prerogative.  I  question 
not  the  motives  which  mfluenced  him  to 


exercise  that  prerogative ;  but  when  dis- 
sent from  that  conviction  is  used  as  an 
element  to  inflaenoe  your  minds  with 
respect  to  the  guilt  of  my  client,  and  used 
by  the  Attorney- General — it  was  he  who 
opened  this  discussion — ^it  is  my  solemn 
and  sacred  duty  to  my  client,  from  which 
nothing  shall  deter  me,  and  rather  than 
neglect  which,  my  lords,  I  would  share 
his  prison,  to  ask  you  is  dissatisfaction 
with  a  conviction  thus  obtained  an  evi- 
dence of  disaffection  in  the  mind  of  my 
client  ? 

Gentlemen  of  the  jury,  this  alleged 
prerogative  of  the  Crown,  enabling  in 
practice  the  prosecutor  to  strike  any  man 
he  pleases  off  the  panel,  must  one  day  or 
other  undergo  a  fuller  discussion  than  it 
has  yet  received.  In  MitcheVs  case  it  was 
strained  to  the  utmost.  In  a  very  remark- 
able case  in  England  Chief  Justice  Eyre  (a) 
expressed  his  opinion,  that  if  it  was 
exercised  unduly  the  Court  ought  to  inter- 
fere. That  opinion  I  admit  has  been 
overruled,  but  it  may  be  yet  my  duty  to 
question  the  existence  of  the  power  that  is 
claimed.  I  do  not  now  discuss  the  ques- 
tion, but  in  the  case  to  which  I  have 
referred.  Lord  Eldon,  who  was  then  Attor- 
ney-General,  when  eighty  jurors  answered 
to  their  names — Lord  JSldon,  whom  it  is 
the  cant  of  Liberals  to  denounce  as  the  ad- 
vocate of  arbitrary  measures— Lord  Eldon 
set  by  but  seven  jurors;  and  when  a 
question  arose  about  excusing  persons  he 
yielded  to  the  opinion  of  the  Chief  Justice, 
and  permitted  three  of  the  men  he  had  set 
by  to  be  sworn.  But  the  Attorney -General 
in  MitcheVs  case,  out  of  seventy -one  jurors 
set  by  thirty-nine,  and  from  the  remaining 
panel  of  thirty -two  was  selected  the  jury 
which  tiied  John  Mitchel.  Great  lawyers 
have  said  that  this  right  does  not  exist 
in  law ;  one,  who  was  the  first  professor 
of  the  Boman  Catholic  religion  who  won 
his  way  to  the  judicial  bench  in  Ireland, 
and  whose  memory,  whether  as  Attomey- 
GeneraloT  as  criminal  judge,  or  as  presiding 
in  a  court  of  equity,  every  man  who  knew 
him  reveres — I  mean  Sir  Michael  O'Logh- 
len,  who  by  his  demeanour  on  the  bench 
and  in  office  conciliated  the  affections  of 
Protestants,  who  had  opposed  the  admis- 
sion of  Boman  Catholics  to  those  offices, 
to  the  measure  by  which  they  were  thrown 
open  to  their  Roman  Catholic  brethren — 
he  declared  upon  his  oath,  that  in  his 
opinion  that  power  did  not  belong  to  the 
Crown.  Usage  may  perhaps  have  esta- 
blished this  prerogative.  I  do  not  discuss 
this  now.  But  when  it  is  carried  to  the 
extent  of  setting  by  thirty-nine  out  of 
seventy  respectable  citizens  who  answered 
to  their  names,  then,  what  was  given  as  a 

I      (a)  In  Home  TookeU  case,  25  St.  Tr.  25. 
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vdo  is  perverted  into  a  right  of  nomina- 
tion, and  the  power  of  objection  is  made 
that  of  selection.  If  the  Attorney- General 
has  this  power,  and  chooses  to  exercise  it,  , 
there  is  not  one  of  us  whom  he  might  not 
convict  of  any  charge  he  might  prefer 
against  us.  If  he  is  at  liberty  to  select ' 
the  men  whom  he  pleases  to  form  the  jury,  j 
then,  I  say  it  advisedly — I  say  it  not  as  an 
advocate  out  as  a  citizen,  trial  by  iury 
does  not  exist.  This  is  not  the  trial  by 
jury  that  has  preserved  liberty.  Trial  by 
lUry  it  may  be,  if  trial  by  jury  mean  trial 
by  twelve  men  sworn  in  a  iury-box  ;  but 
tnis  is  but  to  make  the  British  constitu- 
tion one  of— 

**  Those  friends  that  palter  with  us  in  a  double 
sense. 
That  keep  the  word  of  promise  to  the  ear,  and 
break  it  to  the  hope." 

Trial  by  jury — as  it  is  identical  with  trial 
by  the  country  ;  as  our  fathers  bled  for  it ; 
as  Blackstone  eulogised  it;  as  Camden 
and  Er shine  vindicated  it ;  trial  by  jury  as 
the  constitution  knows  it — it  is  not. 

I  ask,  with  the  example  of  Lord  Eldon 
before  you,  and  the  authority  I  have  re- 
ferred to,  can  you  blame  the  friend  of 
John  Mitchelf  if,  when  he  saw  him  torn 
from  his  home  ;  when  he  looked  upon  his 
little  children,  who  should  never  see  their 
father  more ;  when  he  heard  the  doom  of 
a  life-long  separation,  which  from  this 
tribunal  was  pronounced ;  when  he  knew 
that  before  that  sentence  was  pronounced 
— that  sentence  of  which  the  (Jovemment 
authorities  ought  to  have  known  nothing, 
of  which  1  am  sure  they  did  know  nothing, 
until  it  was  uttered  in  this  Court — yet  if 
he  knew  that  before  it  was  so  uttered  the 
impatience  of  the  authorities  for  ven- 
geance had  brought  the  vessel  that  lay  in 
your  harbour  with  her  steam  up  instantly 
to  execute  that  anticipated  doom;  when 
he  saw  him  hurried  away  without  a  last 
farewell  to  the  wife  of  his  bosom — can  you 
blame  John  Martin,  if,  when  reflecting 
upon  all  these  things,  he  thought  and  did 
say  his  friend  John  Mitchel  had  not  had 
that  fair  trial  by  jury  which  is  the  birth- 
right of  every  British  subject  P  He  did 
say  that,  I  admit  and  avow  it.  God  forbid 
that  I  should  impugn,  and  I  do  not  im- 
pugn, the  verdict  of  those  twelve  men 
who  were  empannelled  to  try  Mr.  Mitchel. 
But  when  on  a  question  upon  which  men 
might  differ  as  to  the  construction  of 
articles,  the  principle  of  the  law  is,  that 
twelve  men  snould  oe  indifferently  chosen, 
brought  there  with  their  varying  pre- 
judices, with  their  changing  habits  of 
thought — if  the  principles  of  the  British 
constitution  be,  that  no  man  shall  forfeit 
life  or  liberty  until  twelve  men,  so  in- 
differently chosen,  shall  find  him  guilty. 


will  you  blame  John  Martim  for  ayii: 
that  upon  that  principle  his  friend  Jh. 
Mitchel  had  not  had  a  fair  trial  ?  Oter 
what  the  precedent  may  lead  to.  It  ist:: 
as  it  has  been  said,  that "  hard  cases  not- 
bad  laws."  But  it  is  times  of  excitemc 
that  make  bad  precedcntB.  If  when  i^fb- 
lie  alarm  is  excited,  and  if  when  men  kt 
with  suspicion  and  distrust  upon  i^ 
individual,  they  allow  their  personftl » 
mities  or  political  prejudices  to  lead  tW 
to  tolerate  in  the  case  of  that  indiTida 
what  is  a  violation  of  the  constitntis. 
public  liberty  is  gone. 

But  was  that  all,  gentlemen?  If  a; 
sympathy  which  ray  client  has  expressc 
with  John  MUchd  has  influenced  ps: 
minds  at  all,  just  listen  to  the  inflfcrocKfi 
by  whom  he  has  been  t&nght  to  desp 
the  finding  of  a  court  of  justice,  idi 
say  that  it  was  of  no  weight,  and  then fe 
him  guilty  at  their  prosecution  if  yoa  ce 
Let  me  remind  you  -  and  it  is  a  gnbjet 
upon  which  I  would  to  Gk)d  I  had  ds 
been  compelled  to  speak — every  Bodie 
Catholic  called  upon  the  jury  panel  d 
Mitchel  was  set  aside.  Do  I  give  thatK* 
reason  why  that  jury  did  not  decide* 
partially  P  I  know  the  Protestinta  i 
Dublin;  and  I  do  in  my  conscience !»• 
lieve,  that  be  the  man  Turk,  Jew,  ^ 
infidel,  or  what  he  may  be,  there  i«  eoJ 
a  tribunal  upon  earth  to  which  he  ongfe 
more  unhesitatingly  to  trust  his  life  ^ 
property  than  to  a  jury  exclusivelr  ^ 
Protestants  of  the  city  of  Dublin-  B£ 
others  may  not  think  as  I  do ;  other*  1»^, 
not  felt  as  I  do;  and  if  the  eiclnsiMc; 
every  Eoman  Catholic  oflT  that  panel- 
the  eyes  of  John  Martin,  deprifed  ^ 
verdict  of  all  weight,  who,  I  ask  j(S^ 
were  his  instructors  P 

There  was  another  trial,  of  memorafe 
history.  It  was  in  the  year  1844.  a  ti* 
in  the  Queen's  Bench;  and  that, too '-^ 
matter  of  history ;  but  perhaps  the  i^^; 
ney-Oenerai  thinks  he  has  already  t^ 
enough  of  historical  facts.  In  the  J^ 
1844— this  is  matter  of  history-a^ 
who  is  now  cold  in  his  grave,  hut  of  wm 
his  most  bitter  opponent  will  nowsj 
that  he  was  a  great  man,  was  pat  ^P* 
his  trial.  He  was  not  tried  by  a  jnrj'^ 
which  the  Crown  had  the  advanti^g*^'^ 
the  subject  of  challenging  indefinitely  * 
here  ;  but  he  was  tried  bv  a  special  jiuT- 
in  which  each  party  struck  off  twelve;  ^ 
because  the  Attorney- General  of  that  d*/ 
struck  off"  ten  Boman  Catholics  nponn» 
side.  Lord  John  BwaeU,  the  presentPiJ^ 
Minister  of  England,  the  head  ot  ^ 
ministry  whom  my  learned  friend  rej^ 
sents,  when  he  charges  a  man  in  tl»®  "Jr 
with  disaffection,  because  he  though  !^ 
conviction  of  Mitchel  did  not  cairy^ 
it  moral  weight— Lord /o^  Etutdl^^ 
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in  the  House  of  Commons,  that  the  strikiDg 
off  of  those  ten  Roman  Catholic  jurors  was 
sufficient  to  deprive  the  conviction  of 
Daniel  0*Oonnell  of  every  particle  of 
weight.  Who  taught  «7b^  ifa/rtin  to  com- 
plain of  the  exclusion  of  Catholics  from 
the  jury-box  ?  Who  taught  him  P  Lord  John 

I  Mussellj  who  stated  that  that  was  in  itself 
sufficient  to  deprive  the  proceedings  of  all 
weight.  Lord  John  Busaell,  who  stated  in 
the   House  of  Commons — and  mark  my 

^  words — I  implore  of  you  to  remember  it, 
when  you  recollect  what  I  told  you  about 
English  jurors, — Lord  John  Btusdl,  who 

,  stated  in  the  House  of  Commons  that  in 
England  no  Government  could  oppress  the 
liberty  of  the  subject. (a)  And  why  P  The 
words  sunk  deep  m  my  mind.  Because  in 
England  there  were  fair  and  impartial 
jurors  to  stand  between  the  liberties  of 
the  subject  and  the  Crown ;  and  in  Ire- 
land it  was  not  so.  Who  taught  John 
Martin  to  assail  the  verdict  of  Irish  courts 
of  justice  P 

Was  that  all  P  There  was  a  protest  in 
reference  to  the  same  matter  in  the  House 
of  Lords. 

Oh !  weigh  these  words  before  you  con- 
demn John  Martin  on  this  point. 

"  Because  the  recent  legal  proceedings  have 
been  conducted  in  a  manner  to  deprive  them  of 
that  weight  in  public  opinion  which  belongs  to 
the  due  administration  of  justice." 

Who  taught  John  Martin  to  impeach 
the  finding  of  courts  of  justice  because 
Catholics  were  set  by  P  The  second  name 
to  that  protest  is  **  Clarendon,  {h)  Who 
taught  hiru  to  impugn  the  finding  of  the 
jury,  because  it  was  exclusively  Protes- 
tant P  The  instructor  is  in  the  Castle. 
The  pupil  is  in  the  dock ! 

We  will  find  other  eminent  instructors. 
Who  taught  John  Martin  ?  Some  Boman 
Catholics,  who  felt  themselves  aggrieved 
by  the  settins  by  of  ten  of  their  number 
upon  the  trial  of  Mr.  0' Connelly  signed  a 
requisition  for  a  public  meeting  in  the 
following  terms : — 

"  The  Crown-Solicitor  having  upon  Friday  the 
5th  of  January  struck  off  the  jury  panel  of 
forty-eight,  who  had  been  selected  by  ballot  for 
the  pending  state  prosecutions,  all  Uie  Roman 
Catholics  upon  it,  namely  eleven  ;  we,  the  under- 
signed Boman  Catholics,  considering  that  pro- 
ofing on  the  part  of  the  Crown,  both  an  insult 
and  a  wrong  to  the  emancipated  Catholics  of 
Ireland,  perpetrated  by  a  Government  of  which 
the  leading  members  have  repeatedly  expressed 
their  determination  to  administer  justice,  with- 
out reference  to  religious  distinctions,  request 
an  agj^egate  meeting  of  the  Catholics  of  Ire- 
land, in  Dublin,  to  petition  our  Sovereign,  that 
she  may  be  graciously  pleased  to  direct  her 

(a)  See  5  St.  Tr.  N.S.  App.  C,  p.  953. 
(6)  The  Lord  Lieutenant 


attention  to  the  conduct  pursued  towards  her 
devoted  and  loyal  subjects  by  her  Majesty's 
Government." 

Who  taught  John  Martin  ?  Whose  sig- 
natures do  1  find  attached  to  tuis  requi- 
sition P  The  first,  Eichwrd  Lalor  Shiel, 
M.P.;  Thomas  N.  Bedington,  M.P.(a) ; 
James  Henry  Monahan,  Q,.(J.  Who  taught 
John  Martin  to  impugn  the  trial  of  John 
Mitcheli'  and  to  declare  that  though  a 
verdict  of  a  jury  found  him  a  felon,  he  was 
not  a  felon  P  There  are  the  iostructors. 
Where  is  the  pupil  P  The  instructors 
have  been  received  into  the  favour  of  the 
Crown.    The  pupil  is  in  the  dock. 

These  observations  will,  I  trust,  dispose 
of  all  that  had  made  an  improper  impres- 
sion upon  your  minds,  upon  the  subject  of 
MitoheVs  trial ;  of  any  inference  hostile  to 
the  prisoner,  that  you  could  draw  from  the 
fact  of  his  paper  being  called  the  Irish 
Felon,  successor  to  the  United  Irishman. 
The  Attomey'OsneralTe\\Q(i  strongly  upon 
that  as  evidence  of  the  guilt.  To  compre- 
hend exactly  what  weight  you  ought  to 
give  to  that  argument,  you  must  under- 
stand the  feeling,  as  far  as  you  can,  which 
actuated  the  prisoner  when  he  assumed 
that  title.  I  will  tell  you  why  he 
assumed  it.  Because  he  thought  that 
Mitchel  had  been  unjustly  sentenced.  He 
thought  that  the  '*  felony  "  which  the  law 
had  imposed  upon  his  name,  brought  with 
it  nothing  dishonourable ;  and  in  enthu- 
siasm for  his  tViend,  and  to  vindicate  his 
memory  from  the  charges  brought  against 
him,  he  did  desert  his  own  home,  and  did 
come  up  to  town  to  administer  the  little  trust 
which  his  friend  left  him  of  that  friend's 
property,  when  he  was  mdely  torn  from  all 
that  is  dear  on  earth ;  he  aid  with  inde- 
pendent generosity  start  this  paper  to 
vindicate  the  memory  of  his  friend  John 
Mitchel ;  and  because  he  believed  him  to 
be  unjustly  punished,  he  did  not  scruple 
to  take  the  name  which  the  law  had 
branded  upon  his  friend,  bat  which  he 
did  not  think  brought  with  it  any  dis- 
credit. This  was  wrong— it  was.  If^I  bad 
advised  him,  I  would  have  pointed  out  to 
him  that  no  feelings  of  friendship  should 
have  led  him  to  identify  himself  with  ob- 
jecting to  the  solemn  verdict  of  a  court  of 
justice ;  but  can  it  have  the  smallest 
weight  with  you  in  finding  him  guilty  of 
an  intention  to  depose  the  Queen  P 

Singularly  enough,  gentlemen,  I  am 
able  to  refer  you  to  an  authoritative  and 
public  exposition  of  the  prisoner's  own 
sentiments  at  the  very  time  when  it  is  of 
importance  to  ascertain  them.  On  the 
17th  of  March  he  attended  a  public  meet- 
ing, and  delivered  a  speech,  tiie  report  of 
which  I  am  now  about  to  read.     I  will 

(a)  Permanent  Under-Secretary. 
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prove  that  he  made  it ;  and  I  will  aek  you 
to  jndge  of  the  Bentiments  he  entertained 
when  he  came  to  Dublin.  1  do  not  mean 
to  say  that  sabsequent  events  may  not 
haye  changed  his  sentiments  ;  bat  I  will 
proye  to  you  l!rom  this  speech,  that  at  the 
period  when  he  deliyered  it,  so  far  from 
entertaining  any  notion  of  deposing  the 
Queen,  no  such  idea  eyer  crossed  his  mind. 
It  is  evidence  of  the  most  vital  importance 
to  know  what  were  his  sentiments  at  the 
very  moment,  publicly  declared  and 
publicly  expressed,  at  the  very  time  that 
John  Mitckel  started  his  paper. 

Solicitor 'Ghneml:  My  lords,  I  submit 
that  the  learned  counsel  is  not  at  liberty 
to  read  a  speech  made  in  some  other 
paper  on  some  other  occasion  by  the  pri- 
soner at  the  bar.  Neither  his  statements 
nor  his  acts  are  evidence  for  him.  I  did 
not  interfere  before  as  to  what  has  taken 
place ;  but  I  think  this  effort  to  bring  in 
this  is  quite  contrary  to  every  principle  of 
justice. 

BiUt  referred  the  decision  in  Home 
TooJee's  case  (a)  and  0*GonndV$  case. (6) 

Peknbfatheb,  B.  :  You  had  better  not 
interrupt  your  statement  now.  You  may 
state  that  document,  and  we  will  consider 
afterwards  whether  it  bo  evidence  or  not. 

Solid^'Chneral :  If  my  learned  friend 
is  to  state  the  document,  I  withdraw  my 
objection  as  to  the  proof  of  it. 

Butt:  Gentlemen,  this  speech  that  I 
am  about  to  read  to  you,  and  which  I 
think  will  really  furnish  a  key  to  the 
sentiments  of  Mr.  Martin,  when  he  was 
expressing  publicly  his  own  intentions 
and  opinions,  is  a  speech  delivered  on  the 
17th  of  March  of  the  present  year ;  and  as 
we  are  referring  here  to  public  affairs, 
and  I  do  not  at  M  wish  to  shut  them  out 
from  your  consideration,  you  will  remem- 
ber that  was  a  moment  when,  if  any  man 
had  any  treason  in  his  mind,  surrounding 
circumstances  were  well  calculated  to  call 
it  forth.  You  remember  the  17th  of 
March  was  immediately  after  the  French 
Revolution— an  event,  which,  whatever 
may  have  been  its  effect  upon  the  country 
in  which  it  occurred,  had  roost  unfortu- 
nate effects  in  this  country,  in  influencing 
the  judgments,  and  unsettling  the  minds 
of  men.  All  indeed  we  have  to  mourn  in 
the  disturbances  which  have  taken  place 
in  this  countiy,  is  to  be  traced  to  the  evil 
effects  of  the  French  Revolution.  Perhaps 
the  17th  of  March  last  was  a  day  upon 
which  of  all  others,  if  a  man  had  any 
treasonable  intentions,  he  would  express 
them;  and  if  you  can  conceive  a  man 
tempted  to  use  violent  language,  it  would 
be  at  a  public  meeting  on  that  day,  upon 

(o)  S5  St.  Tr.  a. 
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which  my  client  attended  a  public  meet- 
ing in  the  town  of  Newry,  and  where  he 
spoke.  That  meeting  was  called  for  the 
purpose  of  obtaining  the  repeal  of  the 
Uuion  ;  and  whatever  you  or  I  may  think 
about  that  question,  I  need  not  tell  yon, 
that  there  is  nothing  illegal  in  any  sub- 
ject seeking  to  obtain  the  repeal  of  the 
Act  of  Union,  provided  he  seeks  to  obtain 
it  legally  and  constitutionally.  However 
my  client  attended  that  meeting,  and  he 
spoke  there.  I  do  not  intend  to  read  the 
entire  of  his  speech ;  but  there  are  some 
pcussages  in  it,  to  which  I  must  call  your 
attention.  He  certainly  used  ver^r  strong 
language  in  speaking  of  the  dominion  of 
the  Imperial  Legislature.  That  is  in 
itself,  according  to  the  strict  construction 
of  the  law,  wrong  and  improper,  and 
might  be  perhaps  punished  in  a  proper 
way.    He  said : — 

**  We  are  here  to  denounce  the  infamous  Act 
of  Union,  as  a  vile  and  pestilent  u8uri)ation, — to 
declare  that  usurpation  has  no  moral  authority, 
and  to  promise  lo  each  other  that  we  shall  never 
cease  our  efforts,  until  the  authority  of  our 
Queen,  Lords,  and  Commons  be  established  in 
Ireland.  (Cheers.)  I  do  not  ask  the  British 
minister  for  boons,  or  ameliorations,  or  alms. 
I  bid  him  to  mind  his  own  business.  I  desire 
that  the  Irish  Parliament  should  assume  the 
management  of  our  national  affairs— Heaven 
knows  they  need  kindly  management,  in  order 
that  the  wrong  and  robbery  through  which  our 
country  lies  desolate,  and  onr  people  starving, 
may  be  stopped,  and  peace  and  prosperity  be 
permitted  within  our  shores.  (Cheers.)  We 
desire  Irish  independence,— that  is,  the  constitu- 
tion of  1782. 

"  Not  to  unsettle  property,  not  to  injure  any 
people,  any  class,  not  to  injure  the  people  of 
England,  or  any  class  of  our  own  people— even 
those  who  act  as  tools  of  the  foreign  Govern- 
ment,— ^but  for  the  benefit  of  all  Irishmen. 
(Cheers.)  Justice  can  harm  no  people,  or  class, 
or  man.  We  have  always  advocated  Kepeal 
peacefully.  We  would  repeal  the  Union  by  n 
national  public  opinion,  by  the  triumph  of  the 
principles  of  truth  and  justice.  Let  no  person 
imagine  that  I  desire,  or  have  ever  desired,  to 
excite  my  countrymen  to  insurrection,  for  the 
purpose  of  overthrowing  the  usurping  Govern- 
ment or  seizing  our  rights — I  have  not  done 
so." 

I  pray  your  attention  to  this. 

"  I  always  try  to  speak  plainly.    I  will  never 

give  advice  by  insinuation.     I  have  not  desired 

to  excite  my  countrymen  to  war  or  violence. 

But  I  have  desired,  and  I  do— oh,  how  ardently 

desire— to  excite  them  to  a  accred  passion  for 

liberty,  a  sacred  inextinguishable  fire  of  hatred 

against  slavery.    I  believe — nay,  I  know— that 

i  the  people  of  Ireland  can,  next  month  if  they 

I  please,  make  the  Union  parchment  of  no  more 

j  force  in  Ireland  than  a  Russian  ukase,  and  that 

I  without  shedding  one  drop  of  blood.    It  only 

needs  brotherly  union  among  Irishmen  and  on- 
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flinchiDg  resolution.  Let  it  be  uDderatood  then, 
that  for  one  repealer  I  do  not  advocate  violence 
or  war.  And  I  am  jii9t  as  peaceful  in  my  view^ 
now  as  I  was  before  the  recent  events,  which 
have  excited  such  a  warlike  spirit  in  some  of  mj 
countrymen.** 

That  is  with  reference  to  France.  Con- 
sidering the  time  of  excitement,  the  mad 
excitement  which  then  nnsettled  the  minds 
of  80  many,  I  cannot  conceive  any  more 
trying  occasion  than  the  one  upon  which 
my  client  was  here  called  upon  to  speak 
distinctly,  not  in  his  closet,  but  in  the 
assembly  of  his  fellow-countrymen,  where 
perhaps,  as  many  of  you  know,  who  have 
attended  political  meetiofi^,  the  more  vio- 
lent the  sentiments  whicn  are  expressed, 
the  loader  are  the  cheers.  These  circum- 
stances my  client  resisted.    He  states : — 

"  I  pray  Grod  prosper  and  preserve  the  French 
repubtic  !  I  hope— most  sincerely,  hope,  that 
the  French  nation  may  avoid  war,  for  it  is  only 
war  that  can  arrest  the  spread  of  those  sacred 
principles  over  tbe  nations  of  the  earth.'* 

These  passages  which  I  have  read,  refer 
to  passages  which  I  had  omitted.  I  go 
the  fall  length  of  saying  here,  that  if  he 
chose  to  wish  for  a  republic,  he  was  quite 
entitled  to  do  so ;  it  is  quite  obvious  he 
did  not;  and  upon  his  own  authoril^  I 
deny  that  he  ever  wished  for  a  republic ; 
but  he  did  wish,  and  will  to  the  latest 
hour  of  his  life,  be  it  in  his  home,  or  in 
some  penal  settlement  upon  a  foreign  land, 
desire  to  see  restored  to  Ireland  her  legis- 
lature of  Queen,  Lords,  and  Commons; 
and  whether  it  be  in  a  felon  hulk,  or 
chained  to  the  murderer  in  a  foreign  land, 
his  last  breath  will,  I  believe,  offer  up  that 
aspiration ;  but  a  republic  in  Ireland  he 
did  not  wish. 

"  For  one  repealer,  I  repudiate  the  idea  of 
seeking  my  country's  freedom  by  the  blood  of 
the  French  people,  or  by  their  interference.  I 
hope  that  they  may  remain  at  peace  with  Eng- 
land, and  with  the  world.  And  I  will  reject 
their  interference  in  our  behalf.  Ireland  needs 
no  opportunity.  She  needs  only  that  her  sons 
be  united  and  resolved." 

Now,  gentlemen,  here  is  a  rejection  of 
French  interference.  Here  is  a  rejection 
of  that  phrase  so  often  used  by  men,  whom 
the  YHiig  minister  did  not  disdain  to 
honour,  ''that  England's  weakness  was 
Ireland's  opportunity."  I  can  conceive 
no  speech  more  entirely  repudiating  every 
one  of  the  designs  charged  in  this  indict- 
ment, than  this  speech  does.    He  says : — 

"  The  French  throne  has  been  consumed  in  the 
fumaoe  of  the  people's  wrath.  Now  we  are 
peacefully  strugglmg  against  a  system  of  national 
wrong,  compared  with  which  the  grievances  of 
the  French  were  trifles  indeed — a  system  which 
makes  our  Queen  powerless  for  good;  which 
makes  our  aristocracy  disloyal  to  their  native 


land ;  which  make  our  middle  classes  corrupt, 
and  cowardly,  and  anti-national ;  which  debases, 
and  robs,  and  starves  our  working  classes,  and 
grinds  the  fiices  of  the  poor." 

Now  that  is  his  opinion.  It  is  not  for 
us  to  inquire  whether  that  opinion  be  well 
or  ill  founded.  He  conscientiously  enter- 
tained it.  Differ  with  him  as  you  will, 
vou  cannot  convict  him  of  that.  You  see 
his  opinions  are  expressed.  I  never  saw  a 
speech  in  which  there  is  so  much  modera- 
tion, and  BO  much  shrinking  from  the  use 
of  strong  language;  therefore  you  will 
give  credit  to  the  expressions  of  modera- 
tion by  which  his  opinion  is  accom- 
panied. This  is  not  a  speech  in  which 
the  speaker  tells  the  people  to  obey 
the  law,  but  adds  sometning  to  it, 
which,  if  it  served  a  factious  purpose, 
might  win  approbation.  This  is  a  speech 
in  which  the  speaker,  with  the  downright 
honesty  of  a  man  of  Down,  tells  out  in  the 
boldest  language  all  he  thinks  and  feels, 
and  nothing  but  what  he  thinks.  He 
says : — 

*'  He  witnessed  the  systematic  pillage  of  our 
country's  wealth." 

HowP  Five  millions  exported  every 
year  from  Ireland  to  pay  the  rents  of  the 
absentees. 

**  The  organized  hindrances  to  Irish  industi^ ; 
the  diabolical  arrangement  for  keeping  up  strife 
and  hatred,  among  the  sects  and  classes  of  the 
people ;  the  rags,  and  hunger,  and  plague,  and 
famine ;  the  slaughter,  as  one  year's  sacrifice  at 
the  bloody  shrine  of  an  idol — the  Union.  And 
still  we  continue  patient  and  peaceful!  still 
we  strive  peacefully  to  repeal  that  accursed 
*  Union,'  without  injury  to  any  people,  party 
or  men." 

So  the  speech  goes  on,  and  ends  by  say- 
ing:— 

"And  oh,  shall  not  Ireland— Ireland,  whose 
national  slavery  has  cost  more  misery,  more  in- 
human horrors  than  that  of  all  the  subject-states 
of  Europe  combined — shall  not  our  own  dear 
native  land,  so  long  prostrate,  at  last  stand  erect 
before  heaven  in  me  dignity  of  a  free  nation. 
Nobles,  clergy,  gentry,  working  classes,  Pro- 
testants, Catholics,  all  nourished  at  the  breast 
of  our  mother  land,  in  the  name  of  God,  unite  as 
brothers,  and  make  Ireland  a  free  and  happy 
nation." 

I  do  not  tell  vou,  gentlemen  of  the  jury, 
that  this  speech  can  prove  that  he  was  a 
loyal  man,  when  he  wrote  the  articles  for 
which  he  is  now  accused;  even  in  that 
short  interval  he  may  have  changed.  I 
am  endeavouring  to  show  the  feeling^  and 
the  circumstances  under  which  he  l:^came 
connected  with  the  newspaper,  of  which 
the  very  title  is  now  made  proof  against 
him.  In  tracing  the  feelings  which  made 
him  establish  that  newspaper,  and  assume 
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for  it  that  title,  it  is  esaentiiil  to  show  what 
were  his  opiuions  and  sentiments  at  the 
^t^.r'vA  to  which  I  advert. 

I  do  say.  gmtlemen  of  the  jary,  that  by 
thi^  ^ii^'f-fh  I  have  inconrestably  proved 
that  nn  the  ITtb  of  March  he  entertained, 
arid  ^K>ldly  acted  on.  sentiment-?  diametri- 
cally oppo-ed  to  those  with  which  he  is 
now  charged.  Still  entertaininc^  these 
«^ntimf:nt-i  he  came  to  Dublin.  He  came 
b^'canrie  his  friend,  from  whom  he  had 
dirfered,  wan  in  distress.  He  clung  to 
him  the  more  ciosfly  because  he  was  so. 
He  .'■aw  him  branded  as  a  felon  by  the 
*^enrence  of  the  law.  Following  what 
tnition,  tanght  by  what  anthoritiea, I  have 
t^>ld  you,  he  believed  that  sentence  to  be 
nnjust. 

1  have  told  you  that  he  became  asso- 
ciate d  with  a  number  of  ardent  and  mis- 
gniried  y<jung  men.  Whatever  might  be 
their  errors,  and  they  were  irreat,  he  found 
much  in  them  with  which  a  generous, 
alrhoneh  still  loyal,  heart  might  sym- 
pathize. For  myself  I  am  not  ashamed 
to  ."ay,  that  in  many  resjKicts  I  do  sym- 
pathize with  them  from  my  heart  and 
soul.  I  will  yield  to  no  man  in  loyalty  to 
my  Queen;  but  from  my  heart  and  soul  I 
do  mourn  every  day  that  eo  many  young 
men,  who  might  have  been  an  ornament 
to  their  country,  and  have  done  good  ser- 
vice to  their  Queen  and  country,  have 
been  led  astray  into  the  wild  paths  of  in- 
surrection. With  some  of  those  he  became 
associated.  With  one  of  them,  Thomas 
Levin  Reillyy  whose  name  you  have  heard 
mentioned,  the  Attorney -General  has  al- 
most indignantly  disclaimed  acquaintance, 
although  he  states  he  had  the  honour  of 
his  correspondence.  I  do  not  know  the 
young  gentleman  ;  but  I  know  that  he  has 
friends  and  relatives — whom  I  will  not 
pain  by  referring  to  them  more  parti- 
cularly— whose  good  conduct,  loyalty,  and 
integrity  might  make  it  no  disgrace  even 
for  an  Attorney-  General  to  own  their 
acquaintance.  I  have  looked  over  some 
of  the  articles  signed  by  this  young  man, 
Mr.  Levin  Reilly,  as  was  my  duty  to  do ; 
and,  npon  their  pemsal,  I  do  mourn  that 
so  much  generous  enthusiasm,  and  so  much 
power,  and  all  that  commends  intellect 
and  heart  to  man,  were  wasted  in  such 
a  cause  as  that  with  which  that  yonng 
man  was  connected.  There  was  also 
"Mr.  Lalor,  the  son  of  a  gentleman  who 
was  the  member  for  one  of  the  counties 
of  Ireland,  and  there  was  Brennwn;  and 
Martin  having  property,  was  willing  to 
embark  that  property,  not,  as  yon  have 
been  told,  in  the  project  of  starting  a 
newspaper,  to  advocate  any  political  set 
of  opinions  further  than  implied  in  what 
I  say,  but  to  embark  that  property  in 
slArtixig  a  paper,  with  the  desire  of  re- 


1. 


deeming  the  character  of  his  friend-    E- 

did  embirk  his  property  in  this  new^p^jv- 

to  which  the  others  lent   moet  power  . 

I  aid.     Is  there  anvthing  criminml  in  thv 

Say  that    he  called   the   paper  the  I'^a 

I  Felm — ffliy  that  he  dared  the   law  wi^" 

I  had  unjustly  prosecuted   his    friend — t. 

'  say  that  he  thought  the  name  of  frLi. 

!  Ijranded  upon  him  by  snch  »  comnrnn 

i  was  not  a  disgrace  if  g-iven  to  Johm  M^'^ 

that  he  remembered  the  qualitiea*  of  ini 

man's   heart — I  am  not  aehnmed   to  -4- 

I  can  believe  the  man  who  had  embarx^r: 

in  a  bad  cause  may  hare  manifested  l  r 

generosity  and  good  qualities — he  reEc-rE- 

bered    the  di^s  of  their  yootbful  icvr- 

course,  and'Ht'C^^^i^QS  indignation  be  '^^ 

siAvt  the  Irish  Telon,  hecanse  the  la*.  * 

he  b  lieved,  had    unjustly  branded  Jm 

Mitchel  as  a  felon. 

What  is  the  next  step?  1  am  nowl  .: 
that  the  name  of  the  Irish  JF^lom  i^  :: 
itself  a  crime.  Let  us  see  what  took  pl&?e 
on  that  subject.  He  went  to  the  Su=: 
Office.  Mr.  Martin  registered  the  /-tfi 
Fehtn  there — not  in  secret,  by  cocceains 
its  name ;  but  giving  forth  its  name,  tf 
registers  the  Irish  Felon,  Her  Majcst^ : 
Government  issues  to  hinn  the  6taz:i;^ 
which,  upon  every  one  of  Her  Majesty? 
mails,  carry  the  Irish  Felon  free;  ^i 
the  Attorney 'General  who  permitted  ibii 
to  be  done,  at  all  events  who  repre^rt- 
the  Government  that  did,  now  calls  u^:z 
you  to  infer  guilt,  because  he  institute: 
the  Irish  Felon.  To  whom  is  a  jcf^rsi 
man,  a  man  not  read  in  the  law,  to  k^ 
for  information  upon  what  ia  criminal  ar: 
what  is  not,  if  not  to  the  constituted  aaib> 
rities  of  the  land?  and,  if  believing  L<ri 
Clarendon's  protest;  if  believing  I/:r: 
John  BusselVs  indignant  dennnctatic^ 
against  the  exclusion  of  Catholics  fro- 
the  jury-box ;  if  following  other  exampk^ 
to  which  I  do  not  wish  more  particnUr.j 
again  to  advert,  he  did  believe  tb: 
a  conviction  by  a  Protestant  jnry,  after 
the  exclusion  of  every  Catholic,  was  ccc 
a  conviction  which  British  law  demanded 
he  Bends  to  the  Stamp  Office,  and  he  teli 
the  Lord  Lieutenant  and  the  Attorney- 
General,  **  I  am  about  to  call  my  p*p^ 
the  Irish  Felon**;  if  that  is  registend 
if  stamps  are  issued  to  him,  to  a  p^pef 
with  that  name,  entitling  him  to  ha^ 
it  carried  free  through  every  one  of  Hff 
Majesty's  mails  ;  gracious  heaven  !  in  the 
name  of  common  justice,  will  you  Ustm 
to  the  Attorney' General  when  he  tells  joti 
that  he  is  now,  on  the  part  of  the  Govern- 
ment,  to  prosecute  the  victim  whom  they 
have  entrapped?  If  the  name  of  tkt 
Irish  Felon  be  sufficient  in  itself  to  con- 
vict  him  of  felony,  we  should  "  have 
better  company  at  Tybum  tree."  Thii 
Act  makes  men  who   are  accessory  be- 
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fore  the  fact  equally  gailty  with  the 
principal.  If  she  Iri$h  F«(o}>— if  that 
name  carries  with  it  one  parbicle  of  evi- 
dence to  your  minds  against  my  client, 
and  if  my  client  is  gnilty  of  felony,  those 
who  permitted  the  Soyernment  stamps  to 
bear  the  In$h  Felon  through  the  land, 
aro  accOiisorLes  to  the  felony  before  the 
fact.  Oh!  gentlemen,  if  one,  particle  of 
manhood  kindles  in  your  hearts^pardon 
me  for  doubting  it — if  the  spirit  of  liberty 
animates  your  souls;  if  you  have  any 
hatred  of  oppression ;  if  you  have  any 
sympathy  for  the  oppressed;  as  far  as  I 
have  gone  yet,  you  will  with  indignation 
scout  the  arflpiment  which  calls  upon  you 
to  convict  my  client  of  felony,  because 
he  followed  Lord  Clarendon,  Lord  John 
Btuedl,  and  Her  Majesty's  Attomey'Oene- 
red  in  denouncing  what  they  called  "jury- 
packing  " ;  and  because  be  was  led  by 
that  Lord  Lieutenant  and  that  Attorney- 
General  to  believe  that  the  name  of  the 
Irish  Felon  was  not  illegal. 

Pardon  me,  gentlemen,  if  I  have  thus 
long  detained  you  upon  points  that  seem 
minute.  But  you  heard  bow  the  Attorney- 
General  reiterated  these  points;  how  he 
pressed  upon  you  the  name  of  the  paper, 
the  occasion  of  its  publication,  the  refer- 
ence to  the  Uni^  Irishman,  the  sym- 
pathy with  his  friend,  as  evidences  of 
guilt,  with  what  justice  judge  ye  now 
upon  your  oaths !  but,  once  for  all,  let 
me  solemnly  tell  you,  that  it  is  not  from 
little  circumstances  of  this  kind  that  you 
can  infer  the  guilt  which  this  indictment 
charges.  I  demand  of  you  to  try  him  by 
that  law  by  which  he  must  hold  his  liberty ; 
and  if  these  be  the  evidences  of  guilt,  in 
the  spirit  of  that  law,  I  demand  your  ver- 
dict of  acquittal.  These  things  may  have 
been  errors,  but  you  are  not  trying  him 
for  errors,  but  for  crimes ;  and  ^our  ver- 
dict, the  judgment  of  the  law,  will  leave 
him  yet,  if  there  be  errors  in  his  past  life, 
to  redeem  them — leave  him  to  atone  for 
them  to  society;  aye,  and  if  the  character 
I  have  heard  of  him  be  true,  the  prayers 
of  the  poor  in  the  neighbourhood  where 
he  dispNBnsed  the  charities  of  a  resident 
proprietor,  though  not  a  rich  one,  will 
bless  the  day  that  restored  John  Martin  to 
his  property  and  his  home. 

I  come  now  to  the  articles  I  am  about 
to  read,  nnd  I  will  not  occupy  your  time 
long  by  dwelling  upon  them.  You  will 
observe  the  circumstances  under  which 
this  first  article  was  written.  It  is  ad- 
dressed, **  To  all  whom  it  may  concern.'' 
It  is  written—as  it  is  obvious  the  whole 
paper  was  written — ^under  strong  feelings 
of  indignation,  whether  rightly  or  wrongly , 
at  the  treatment  which  MUchel  had  re- 
ceived. It  begins  by  sayinff,  and  I  admit 
states  as  clearly  and  plain^  as  possible 


the  opinion  which  is   expressed  here  in 
this— 

''At  the  time  when  Joha  Mitchel  lay  in 
priiu>n,  expecting  what  fate  Lord  Clarendon's 
*  loaded  dice  *  might  bring " 

I  do  not  know  whether  you  understand 
the  allusion  here  of  '*  loaded  dice "  or 
not.  It  was  language  used  in  this  Court 
by  one  whose  speech  in  defence  of  John 
Mitchel,  whatever  you  may  think  of  his 
political  principles,  will  live  while  Irish 
oratory  is  remembered.  It  was  an  ex- 
pression of  the  counsel  who  defended  John 
MUchel,  in  allusion  to  the  constitution  of 
his  jury.     He  says : — 

''At  the  time  when  Joho  Mitchel  lay  in 
prison,  expecting  what  fate  Lord  Clarendon's 
'loaded  dice'  might  bring,  I  stated  it  as  my 
opinion,  that  if  the  Irish  people  permitted  the 
Eiiiglish  ministry  to  consummate  his  legal 
murder,  the  national  cause  would  be  ruined 
for  this  generation." 

Now  the  Attomey-Oeneral  put  upon  this 
article  the  construction,  that  the  writer 
meant  that  the  people  ought  to  have  risen 
and  rescued  Miichel,  Be  it  so.  Put  that 
meaning  upon  it.  I  do  not  ask  you  to  say 
it  does  not  bear  it.  Is  that  an  expression 
of  an  intent  to  do  a  future  act  P  It  refers 
to  what  was  passed.  But  if  these  articles 
were  written  avowedly  for  the  purpose  of 
inciting  the  people  to  a  rescue,  a  high 
offence  it  would  be  in  any  man  who  joined 
in  that  rescue  ;  but,  if  the  rescue  had  been 
attempted,  not  one  of  the  parties  engaged 
in  it  would  have  made  themselves  liable, 
except  life  had  been  lost,  to  penalties  high 
as  those  which  this  Act  imposes.  If  this 
had  been  an  article  inciting  them  to 
rescue,  you  could  not  find  him  guilty 
under  this  Act ;  but  it  does  express  the 
heartfelt  indignation  which  my  client 
felt,  when  he  believed  that  the  friend, 
whom  he  imagined  innocent,  had  been 
unjustly  sent-enccd  ;  but  I  tell  you  in  the 
presence  of  this  Court,  that  even  if  he  did 
excite  the  people  to  rescue  Mitchel,  and  if 
Mitchel  had  not  then  been  on  his  way 
to  Bermuda,  it  would  not  have  been  the 
offence  which  this  Act  contemplated. 
There  is  not  one  word — and  read  yon  this 
article  I  implore  of  you — if  when  this  case 
closes  yon  are  not  satisfied  of  the  inno- 
cence of  my  client,  take  this  article  and 
read  it  through>  read  every  word,  and 
take  up,  what  some  of  you  have  been 
good  enough  to  write  down  at  my  sug- 
gestion, the  words  of  this  indictment ;  re- 
membering that  you  are  not  to  try  him 
for  sedition,  nor  for  a  libel  upon  courts  of 
justice,  but  to  try  him  for  intending  to 
depose  the  Queen — to  do  a  future  act — 
or  to  levy  war  upon  her,  in   order   to 
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compel  her  to  change  her  counsels  and 
measures;  and  upon  your  oaths  say,  is 
there  one  word,  from  the  beginning  to 
the  end  of  that  article,  which  indicates 
either  the  one  or  the  other  intention. 

Oh  !  there  is  one  word  in  this  article  I 
must  not  forget,  it  certainly  does  occur  in 
one  of  these  articles — I  took  down  the 
Attorney -GenerdC 8  words— there  does  occur 
an  expression  *'  to  overthrow  English  do- 
minion in  Ireland."  **  Hank  treason,'* 
cries  the  Attorney- Qeneral.  Gentlemen, 
Ireland  is  not  a  subject  or  an  inferior 
country.  It  is  an  integral  part  of  one 
great  empire  ;  and  I  avow  that  if  there  be 
**  English  dominion  in  Ireland,"  it  is  the 
sacred  duty  of  every  man  who  loves  the 
union  between  the  two  countries  to  en- 
dearour  to  overthrow  it.  **  English  do- 
minion !  "  Oh,  I  wish  I  heard  an  English 
Attorney- General  stand  up  in  an  English 
court  of  justice  and  call  upon  a  jury  to 
convict  a  man  of  treason  because  he  said 
he  would  overthrow  Irish  dominion  in 
England.  The  very  fact  that  such  an 
observation  was  made,  that  any  man 
would  venture  to  say  in  an  Irish  court  of 
justice  that  to  overthrow  English  dominion 
in  Ireland  was  treason,  does  prove  to  me 
that  **  the  iron  has  entered  into  our  soul." 
What,  gentlemen  of  the  jury,  said  Pittf 
when  he  proposed  the  Union  P  **  Is  this," 
he  cried,  *'  to  be  called  the  subjugation  of 
Ireland  P  Is  it  not  rather  the  case  of  two 
countries  upon  equal  terms  uniting?" 
Such  I  maintain  is  the  nature  of  the  pro- 
posed union. 

**  Non  ego  nee  Teucris  Italos  parere  jubebo, 
Nee  nova  regua  peto  ;  paribus  se  legibus  ambsD, 
Invictae  gentes  setcma  in  feedera  mittant." 

If  some  one  had  stood  up  in  the  House 
of  Commons  then  and  replied  to  this,  that 
forty-eight  years  would  pass,  and  an  Irish 
Attorney- General  would  stand  in  an  Irish 
court  of  justice  and  call  upon  an  Irish  jury 
to  convict  of  treason  the  sentiment,  that 
English  dominion  in  Ireland  was  not  to  be 
tolerated.  We  are  equal  to  England. 
Such  are  the  terms  of  the  Union;  and 
you  are  slaves  if  we  are  not  in  every 
respect,  by  law  and  by  the  Union,  an 
integral  part  of  this  great  empire ;  aye, 
and  pardon  me,  gentlemen,  slaves  you 
are,  and  slaves  you  deserve  to  be,  if  any 
Attorney 'General  upon  earth  will  make 
you  find  it  treason  to  say  that  there  shall 
not  be  English  dominion  in  Ireland. 

Gentlemen,  I  pass  from  that  first 
article;  and  I  ask  you  again,  by  the 
solemn  oath  you  have  taken,  to  take  this 
article,  and  I  ask  you  not,  whether  you 
will  make  my  client  responsible  for  it  or 
not— but  I  ask  you  to  take  that  article 
and  the  indictment  which  you  are  sworn 
to  try,  ajid  I  ask  you  to  read  them  both  as 


I  honest  men,   and  find  my  client  goiii; 
I  upon  that  article  if  you  can. 
I      In  the  order  in  which  I  propose  to  do; 
'  with   this  case,  I  will  pAss  over  all  ti* 
I  intervening  articles  which  are  Dot  if 
I  writings .  of  the  prisoner,  and  proceed  i 
I  the  article  of  Saturday  the  22nd  of  Jalj; 
'■  and,  gentlemen  of  the  jury,  I  admit  tk 
i  this  article  is  one  which  oug^  not  to  hv. 
I  been   written.     I  am  happy  to  percem 
I  that  some  of  you,  gentlenien,  were  jonn 
in  another  case,  in  which  it  was  mydoir 
.  to  address  you  on  behalf  of  l^e  prisone: 
I  and  I  am  happy  to  ciMcrve,  and  probiiiiT 
yon  too  observed,  that  from  the  beginnk 
to   the  end  of  these  papers,  no  miner 
whose  writings  are  taken,  yea  nny  fiii 
sentiments   of  which   you  would  hi^j 
disapprove — sentiments    which  teni  u 
you   may  believe,    to   the  eubvereioD  i 
social  order — sentiments  that  tie  sediti- 
ous ;  nay,  perhaps  in  some  of  thewritiiss 
— if  not  in  those  of  John  Martiu,  is  tb» 
of  the  others — ^you  may  find  sentinMi^ 
which  might  appear    even  to  incur  ^ 
penalties  of  this  Act ;  but  from  the  begk^ 
ning  to  the  end  of  these  papers  I  htreiX 
observed  a  single   sentence,  incolcatbt 
anything    savage,    or    any^iing  aguos 
which  the  common  feelings  of  our  ni^ 
and  of  common  humanity  coald  rcToii 
It  appears  to  me,   and  this  honomb.] 
distinguishes  itself  fVom  some  of  the  o^ 
papers  which  we  had  before  as,  ^^  i^* 
total   absence  from   anything  like  w^ 
our  better  feelings  should   oondeniBi 
inciting  to  turbulence  op  atrocity;  on  it 
contrary,   in  the  very  worst  articles  o( 
Lalor   there  is    evidence  of  ft  genwes 
heart,  an  upright  mind,  led  astnyiss 
projects  which  I  certainly  denounce « 
revolutionary. 

But,  gentlemen,  I  have  already  spoka 
to  you  too  long.  I  trust  that  you  nave  bS 
that  narrow  bigoted  prejudice  whic 
would  tell  you,  that  ttere  is  nothia 
right  or  noble  on  the  side  of  the  (*» 
from  which  we  dissent.  The  mftn  ^ 
thinks  BO,  is  a  bad  ally  of  his  own.  I^j 
think  better  of  you,  as  I  do  of  myself  i 
can  understand  that  in  projects  which  i® 
judgments  and  consciences  condenm-»2^ 
alas !  human  nature  would  be  more  p^ 
feet  if  it  were  not  so— there  may  » 
engaged  many  a  generous  spirit  and  m^J 
a  noble  heart.  But  from  the  b^inning^ 
the  end  of  these  papers— the  five  w^ 
numbers— the  AUorney-Oenerdl  pT«I»^ 
to  read  the  advertisements  and  ftU;  ^ 
decision  of  the  Court,  however,  wf^^ 
from  that  infliction— he  has  laid  hia  ta^ 
upon  articles,  not  written  by  my  chcnt 
which  breathe  of  war;  but  of  ft /* 
supposing  the  cause  were  right,  tbftt  «* 
disgraceful  to  the  heart  of  any  mft^J 
has  not  been  able  to  disooyer  one  wtu* 
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Here  are  the  objects  of  the  Irish  Felon,  M 
declared  in  this  first  namber : — 

**  To  gain  pennissioa  for  the  Irish  people  to  care 
for  tbeir  own  lives,  their  own  happiness  and 
dignity  ;  to  abolish  the  political  conditions  which 
compel  the  classes  of  our  people  to  hate  and  to 
murder  each  other,  and  which  compel  the  Irish 
people  to  hate  the  very  name  of  the  English.*' 

'Wonid  yon  wish  that  state  of  things 
produced  which  wonld  abolish  the  social 
condition  which  now  nnfortanately  exists, 
wliicli   compels  oar  people  to  hate  and 
mnrder  each  other?    Have  your  never 
heard  of  the  murders  of  landlords  by  their 
tenants  P    I  do  not  wish  to  add  of  whole- 
sale   extermination  of  tenants  bv    their 
landlords  P    Do  you  wish  to  abolish  that  P 
So    did  John  Martin.     Do    you  wish  a 
change    in    the    state    of  things,    which 
makes  too  many  of  the  Irish  people  to 
hate     the    very    name    of   the    English  P 
Wonld  you  wish,  gentlemen,  no  hatred  of 
'England  to  exist  among  any  portion  of 
our  countrymen — that  we  shoold  be  drawn 
closer  to  the  English  people — that   our 
nnlon  with  them  in  feeling,  in  interest,  in 
property,  should  be  more  complete  P    Then 
BO  did  John  MaHin,    We  may  differ  with 
him  as  to  the  means,  but  we  must  sympa- 
thize with  him  as  to  the  end. 

**  To  end  the  reign  of  fraud,  perjury,  corrup- 
tion, and  Government  hatchery,  and  to  make 
lam,  order,  and  peace  possible  in  Ireland,  the 

[  Irish  FeUm  takes  its  place  among  ihe  com- 
batants in  the  holy  war  now  waging  in  this 
island  against  foreign  tyranny.  In  conductinf 
it,  my  weapons  shall  be  the  truth,  the  whole 

^  truth,  and  nothing  but  the  truth.  So  help  me, 
God!*' 

[         His   weapons  were  whatP      Pikes,   or 
muskets,  or  rifles P    No,    "My  weapons 
shall  be  the  truth,  the  whole  truth,  and 
^]     nothing  but  the  truth."      And  yet  the 
Attomey-Oent^aZ  calls  upon  you,  from  that 
;"      article  in  which  the  man  solemnly  de- 
clares, by  oath  to  his  Otod,    "that  his 
weapons  shall    be  the  truth,  the  whole 
trutn,  and  nothing  but  the  truth,*'  to  infer 
^       that  his  weapons  shall  be  of  a  different 
character,  and  that  he  had  an  intention  of 
1      using  them  for  a  traitorous  purpose.     In- 
'>      fer  that  if  you  can,  and  if  you  dare,  upon 
^       your  oaths;    and  how  much  nearer  will 
f      that  carry  yon  to  find  him  guilty  of  the 
^       offence  here  charged.      In  what  is  the 
r      offence  P    Believe  him  hypocrite— believe 
tr       that  this  article  was  written  to  cloak  his 
f'      designs.     What  is  the  offence  P    That  he 
j^      did  express,  utter,  and  declare  his  treason- 
tf       able  intention.     Did  he  do  that,  when  he 
>      said  his  '*  weanons  should  be  the  truth, 
f'      the  whole  truth,  and    nothing    but   the 
i       truth  P"    or    will  you    find,    upon    your 
f,      oaths,  that  it  is  by  "  the  truth,  the  wnole 
(      tmih,  and  nothing  but  the  truth,"  that 


the  Queen's  authority,  as  administered  in 
this  country,  is  to  be  subverted  P 

Tou  are  to  judge  whether  these  two 
articles,    the  fir;st    article  and    the    last 
article — the    only  two  I    alleged    to    be 
written    by    the    prisoner— establish    his 
guilt    Ag^in  I  atik  you — I  care  not  what 
comments  may  be  made   upon  them  in 
reply — I  care  not  what  the  SoliGxtor-Qeno' 
ral  may  say  to  you,  how  he  may  speak  of 
responsibility.     Do  this  for  me,  I  implore 
you,  in  the  name  of  justice, — take  these 
two  articles,  and  take  no  vague  exposition 
of    'Hyrannical    laws    tyrannically    exe- 
cuted— ^take  with    vou   no    unmeaning 
words  which  will  mislead  you, — take  with 
you  the  indictment  which  you  are  sworn 
to  find^ — read  this  last  article  OFor,— I 
admit  it  tells  the  people  to  retain  their 
arms, — I  admit  that ;  but  then  read  over 
the  indictment  and  tell  me,  are  you  satis- 
fied that  that  article  expresses,  utters, 
and  declares  the  intention  either  to  de- 
pose the  Queen,  or  to  levy  war  upon  her, 
in  order  to  compel  her  to  change  her 
counsels  or  measures.     Judge,  gentlemen, 
if  I  have  in  my  heart  and  conscience  a 
doubt  of  what  your  decision  ought  to  be, 
when  I  ask  you,  in  your  jury-box,  to  take 
the  charge  which  you  are  sworn  to  try, 
and  read  it  over  line  by  line,  and  compare 
this  article  with  the  letter  of  the  inaict- 
ment  ^ou  are  sworn  to  find.     There  is  a 
direction  here  to  the  people    to   retain 
their  arms.    I  ask  you,  do  you  remember 
when  there  was  a  Tory  ministry  in  office — 
and  it  was  the  interest  of  those  who  now 
hold  the  reins  of  power  to  displace  them — 
did  they  teach  the  people  the  grand  doc- 
trine of  the  Britisn  constitution  in  this 
country,  that  it  was  the  right  of  the  people 
to  hold  their  arms  P    Ana  will  you  admit, 
that  because  one  ministrv  is  in  power,  and 
another  not,  the  laws  changer    I  admit 
that  John  Martin  was  seditious  when  he 
advised  the  people,  if  he  did  so — if  he 
advised  the  people  to  disobey  the  law,  no 
matter  with  what  partisan  view  that  law 
was    enacted;    but  if  there  be  a  heart 
which  feels  that  there  is  a  principle  of 
eternal  truth,  and  remembers  the  lessons 
taught    by    the    ministry    out   of   office 
when  they  are  in  office,  especially  when 
the  instructors  themselves  nave  profited 
by  them,  you  will  not  find  it  treason  to 
assert,  even  in  the  face  of  a  coercion  bill, 
the   right  of  the  people  to  have  arms. 
Remember   this    article  was  written    in 
prison,  when  Gk>vemment  had  the  power 
of  preventing  him  firom  issuing  any  article. 
I  should  be  soiry  to  believe,  I  do  not 
believe,  that  finding  the  previous  evidence 
insufficient,  and  having  this  man  within 
their  clutches  in  the  gaol  of  Newgate,  and 
finding  that  all  he  had  yet  done  was  in- 
sufficient, they  permitted  him  still  to  send 
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forth  his  artioles  to  the  press,  in  the  hope 
that  his  excited  feelings  would  lead  him  to 
say  something  that  would  give  them  hotter 
grounds  for  this  prosecution  and  more 
oonclnsiye  eyidenoe.  But  this  I  do  say, 
that  when  he  was  in  Newgate  he  was 
permitted  still  to  send  ontthis  paper ;  aye, 
ne  who,  if  you  now  helieye  the  Attorney- 
Ghnercd,  intended  to  depose  the  Queen  by 
writing  these  very  articles, — he  whom,  in 
his  exuberance  of  loyalty,  which  official 
station  always  excites,  the  AUomey-Oene- 
red  now  denounces  as  intending  to  depose 
the  Queen — he  was  permitted  by  the  Oo- 
Temment,  which  that  Attorney"  OenercU 
represents,  to  send  forth  those  papers 
which  now  are  denounced  as  '*  the  pesti- 
lent springs  of  contagion."  Who  are  the 
nccessories  before  the  factP  The  men 
who  had  the  power  to  prevent  him  pub- 
lishing this  article,  and  did  not — the  men 
who,  knowing  how  imprisonment  would 
exasperate  and  excite  him,  still  permitted 
him  to  write  -  the  men  who  permitted  him 
to  send  this  article  from  the  prison  in 
which  they  had  confined  him.  The  place 
from  whicli  it  is  written  is  to  be  estimated, 
when  you  are  called  on  to  judge  whether 
it  be  the  expression  of  a  settled  and 
deliberate  design.  Still,  gentlemen,  if 
this  article  conveys  to  you,  which  I  sub- 
mit it  cannot,  the  conviction  upon  your 
minds  that  he  had  the  design  attributed  in 
this  indictment,  and  that  ne  uttered,  ex- 
pressed, and  declared  it ;  aye,  though  it 
came  from  the  room  in  the  prison,  where 
the  detectives  of  the  Government  were 
around  and  spies  were  beside  him,  and 
where  bolts  and  bars  detained  him,  and 
where  every  word  he  wrote  was  known  to 
the  Government — yon  have  nothing  to  do 
with  that :  convict  him  if  you  think  you 
ought;  but  as  you  hate  oppression,  and 
love  justice  ana  truth,  I  ask  you  to  pre 
sume  everything  against  the  Government, 
whose  strongest  case  now  against  him  is, 
the  article  which  they  permitted  him  to 
send  ft*om  the  cell  in  which  he  was  con- 
fined. 

But,  gentlemen,  what  is  this  article  P 
And  if  1  have  commented  strongly  upon 
the  conduct  of  the  Goyemment,  as  it  was 
my  duty  to  do,  in  permitting  this  article 
to  go  out  of  the  prison,  and  wen  indicting 
him  for  it ;  see  how  in  eyery  part  of  this 
case  I  make  the  Goyernment,  as  far  as  we 
hayo  gone  vet,  in  its  strongest  parts  sanc- 
tion and  tolerate  his  conduct.  But  what 
does  this  article  say  P  It  tells  the  people 
to  keep  their  arms.  I  will  ask  jon  to  read 
eyery  word  of  this  article,  and  in  your  own 
calm  honest  judgments,  and  relying  on 
your  own  strong  good  sense  as  Ohristian 
men  and  as  honest  men,  and  as  that  which 
inyolyes  both  in  their  highest  acceptation, 
freemen — read  through  this  article,  and 


lell  me  if  yon  can  find  my  cHentguilir  of 
the  charge  in  this  indictment,  miat  does 
he  say  in  this  article  P 

"  My  advice  is  shortly  that  you  stand  to  your 
arms — stand  to  your  arms !  Attack  no  man  or 
men ;  offend  no  man  or  men  ;  offer  foi^venesa 
and  peace  and  brotheriiood  to  all  your  country- 
men, even  to  those  of  the  foreign  faction ;  be 
calm  and  patient  with  the  very  officials  of  the 
English  tyranny  ;  but  stand  to  your  artmt." 

1  admit  that  is  an  advice  to  the  people 
advising  them  to  retain  their  arms.  If 
those  arms  were  to  be  retained  for  the 
purpose  of  attacking  the  Queen's  Goyem- 
ment, no  doubt  it  was  criminal.  This 
ai*ticle,  I  repeat,  expresses  no  intention  of 
attacking  tne  Queen's  Goyerniv^ent ;  and 
if  it  be  an  ofience  to  tell  the  people  to  re- 
tain their  arms,  why,  gentlemen,  it  is 
another  and  a  different  offence  from  that 
for  which  he  is  indicted.  I  remember  the 
time  when,  rightly  or  wrongly — this  is 
matter  of  history  too—  the  Protestant  po- 
pulation of  the  north  believed  that  they 
were  oppressed  by  the  Government,  and 
76.000  men  of  the  county  Down — where 
perhaps  this  man  learned  his  lesson  of  in- 
dependence— met  at  Hillsborough,  aye, and 
declared  they  would  haye  arms ;  and  that 
was  the  spirit  of  the  Bill  of  Rights,  and 
the  spirit  of  the  British  oonstitation,  which 
animated  them.  And  I  heard  a  clergy- 
man, and  a  fellow  of  the  Uniyersity ,  adyiae 
the  landed  proprietors  of  the  north,  be- 
cause the  liberty  of  Protestants  was 
threatened,  to  place  arms  in  the  hands  of 
their  tenantry.  That  advice  may  be 
wrong,  it  may  be  mischievous ;  but  if  the 
men  who  kept  the  walls  of  Derry  had  not 
arms  in  their  hands,  we  would  not  be  free* 
men  here  to-day.  Still  it  may  be  wrong ; 
but  that  it  constitutes  the  offence  of  in- 
tending to  depose  the  Queen,  I  utterly 
deny. 

Oh !  but  then  the  Attome^Oeneral, 
putting  his  construction  on  this  article, 
says,  that  these  arms  were  to  be  used  for 
some  insurrection.  Now,  you  are  upon 
your  oaths  to  try  one  question  and  one 
only.  Pardon  me  for  referring  to  it  again 
and  again.  It  is  to  show  you  the  solemn 
issue  which  you  have  to  try.  When  you 
give  in  j^our  yerdict,  if  it  could  be  one  of 
guilty,  it  will  be  exactly  equiyalent  to  this 
—and  in  the  remaining  observations  I 
haye  to  address  to  yon  Dear  this  in  mind 
— as  if  every  one  of  you  came  into  that 
box,  had  laid  your  hand  on  the  Gospels, 
and  said,  **  I  do  upon  this  holy  book  de- 
clare that  upon  the  evidence  before  me 
I  find  that  the  prisoner  at  the  bar  did 
compass,  intend,  devise,  and  imagine  to 
depose  our  Lady  the  Queen ;  and  that 
those  compassings  and  imaginations  he 
did    utter  and    declare   in  the   publioa- 
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ions  charged  in  the  indictment.'*  That 
s  the  translation  of  jonr  finding.  Becol- 
ect,  first,  that  all  I  have  said  yet  is 
iddressed  to  yon  upon  these  two  aii/icles 
"or  which  I  admit  my  client  is  responsible ; 
n  the  only  sense  in  which  that  word  is  of 
:he  slightest  nse  to  yon,  I  ask  yon  to  com- 
pare tliem  with  the  indictment ;  and 
klthoneh  yon  belieye  these  articles  sedi- 
;ion8--I  do  not  admit  that  they  are --if 
I'on  believe  these  articles  seditions — ^yet, 
r'on  cannot  on  either  of  those  two  articles 
5ay ,  **  We  do  npon  onr  oaths  find  that  John 
Martin  did  ntter,  express,  and  declare" 
— observe,  it  is  not  even  that  he  had  the 
ntention  when  he  wrote  the  articles  ;  bnt, 
ihat  he  nttered  and  expressed  in  them, — 
kzi  intention  either  to  depose  the  Queen, 
>r  to  levy  war  against  her,  in  order  to 
:oiDpel  her  to  change  her  measures." 

I  may  perhaps  be  told,  that  it  is  pre- 
ninption  in  me  to  attempt  to  dictate  to  the 
)rown  counsel  or  to  the  Government  on 
b  matter  so  deeply  important ;  bnt  as  a 
•itizen,  and  having  a  deep  and  solemn 
italce  in  its  prosperity — and  with  every 
nan  who  has  a  home,  I  have  much  to  lose 
—I  would  have  wished  that  instead  of  this 
ndictment  for  felony,  which  must  be 
Tollowed  upon  conviction  by  sentence  of 
transportation,  there  had  been  a  bill  of 
ndictment  sent  up  for  sedition,  on  which 
the  Ooart  could  nave  awarded  an  impri- 
sonment of  two  years.  I  cannot  help  re- 
3ollecting  that  the  other  day,  when 
prosecutions  were  instituted  in  England 
against  those  who  joined  in  a  general 
movement  to  disturb  the  public  peace, 
vrhich  was  supposed  to  pervade  both 
countries,  the  indictments  sent  up  were 
for  misdemeanor,  and  not  for  felony. (a) 
And  I  will  tell  you  why  this  was  P  Lord 
John  B%tssell  said,  that  in  England  there 
wei-e  impartial  juries  who  stonod  between 
]>ower  and  the  subject,  but  that  in  Ireland 
there  were  none.  Why  did  he  say  that 
there  were  none  P  Because  the  juries  were 
composed  of  Protestants  in  Ireland.  Oh ! 
this  day  give  the  lie  to  your  calumniator ; 
aye,  and  tell  him  that  juries  of  Irish  Pro- 
testants who  inherit  the  principles  of  1688, 
whose  fathers  bled  at  Derry,  and  whose 
ancestors  made  noble  the  year  of  Irish  in- 
dependence, proscribed  as  now  that  word 
is,  the  year  1782 — aye,  tell  him  that  a  jury 
of  Irish  Protestants  can  stand  between  the 
oppressor  and  his  victim ;  and  that  John 
3far^t»,calumniated,persecuted.oppre8sed, 
nnd  defamed  as  he  has  been,  will  find  pro- 
tootion  in  a  Protestant  jury  of  his  country- 
men. In  England  no  uidictment  was  sent 
up  for  felony,  because,  as  the  Prime 
MiuiEter  said,  free  and  independent  juries 
would  be   found  to  stand   between    the 

(a)  See  above,  p.  7S8. 
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power  of  the  Grown  and  the  prisoner.  An 
mdictment  for  felony  was  sent  up  in  Ire- 
land, because  the  Protestants  of  Ireland, 
as  in  MUchel'a  case,  could  be  put  into  the 
jury-box  to  become  the  executioners  of 
their  countrymen.  Disappoint  him.  I 
believe  if  you  but  exercise  your  honest 
judgments  in  this  case — if  you  riBO  above 
your  prejudices — if  you  feel  the  greatness 
of  the  task  intrusted  to  you — if  you  feel 
that  you  are  not  there  to  register  the  sen- 
tence which  you  hear  at  every  comer  of 
the  street ;  but  on  the  evidence  before 
you,  and  upon  that  alone,  to  decide  upon 
the  precise  charge  of  this  indictment 
— ^your  verdict  of  not  guilty  will  proclaim, 
that  in  Ireland  too,  let  the  Whig  minister 
say  what  he  will  of  you,  honest,  fair,  and 
impartial  jurors  can  be  foand  to  stand  be- 
tween the  power  of  the  Government  and 
the  man  marked  out  by  them  for  a  victim. 
To  you,  and  to  you  alone,  it  is  that  mj 
client  now  looks  for  protection.  His 
character  has  been  slandered  Publica- 
tions, which  perhaps  you  have  seen,  have 
cruelly  and  wickedly  prejudiced  him  in 
the  public  mind.  You  and  you  alone 
stand  between  him  to-day  and  ruin ;  and 
upon  your  honour,  upon  your  integrity — 
I  tell  you  sincerely,  that  from  whatever 
may  be  your  verdict  he  never  will  shrink 
— ^upon  your  honour  and  integrity  I  do 
rely  from  my  heart  and  soul. 

Now,  gentlemen,  remembering  that  you 
can  find  my  client  guilty  of  nothing  bnt 
the  precise  charge  in  this  indictment; 
remembering  this  is  not  an  indictment 
for  sedition,  or  for  pablishing  seditious 
articles ;  remembering  the  penal  conse- 
quences which  will  inevitably  follow  your 
verdict  of  guilty,  I  ask  ^ou  again  to  con- 
sider with  care  the  evidence  on  which 
alone  you  are  to  find  that  verdict.  Bat  I 
have  still  to  say  a  few  words  upon  a  great 
constitutional  question,  which  you  will 
have  to  decide  by  your  verdict.  If  you 
have  gone  with  me  so  far-^if  you  are  satis- 
fied that  upon  those  two  articles  which  he 
wrote  himself  you  oueht  not  to  pronounce 
a  verdict  of  guilty,  then  you  will  have  to 
try  whether  you  can  find  him  guilty  for 
havine  published  the  articles  of  the  others. 
Now  I  wish,  as  I  have  over  and  over  asain 
stated,  to  deal  candidly  with  you.  I  admit 
that  if  Laior  or  Brennan,  I  think  I  may 
say  Brenncmt  was  on  his  trial  before  you 
for  publishing  these  articles,  the  case 
would  be  somewhat  different ;  though  per- 
haps if  I  were  driven  to  defend  him,  I 
would  dare  to  say  that  you  could  not  find 
him  guilty. 

But,  gentlemen  of  the  jury,  I  tell  you 
that  any  opinion  you  may  form  of  the 
character  or  tendency  ot  all  the  other 
articles  in  the  paper,  is  perfectly  beside 
the  question  you  have  to  try,  for  no  matter 
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what  be  your  jndgmest  of  these  ardoles 
it  will  not  warrant  yon  in  convicting  my 
client  upon  this  indictment. 

This  brings  me  at  once  to  the  great 
constitutional  question  in  the  case. 

You  are  called  on  to  convict  him  of  these 
letters,  signed  with  the  name  of  Laior, 
purporting  to  be  written  by  Laior,  exactly 
as  if  they  were  proved  to  l>e  his  own  ;  you 
are  called  on  to  do  this,  on  the  mere  evi- 
dence that  he  is  the  registered  proprietor 
of  the  paper.  That  evidence  the  law 
deeires  you  to  take  as  conclusive  proof  of 
the  party  being  the  publisher.  I  admit 
that  is  Ihe  legal  term.  But  you  do  not  try 
him  for  publishing  this.  If  it  were  a  case 
of  libel  or  sedition,  the  proof  of  publica- 
tion might  be  enooffh.  JBut  it  occurs  to 
me,  my  lords,  that  there  is  a  strong  dis- 
tinction between  a  case  of  felony  and  of 
miBdemeanor.  A  man  may  be  convicted 
of  an  offence,  amounting  only  to  a  mis- 
demeanor for  nonfecuance;  but  you  must 
have  maXfeoBomce  proved  before  you  can 
convict  a  man  of  felony. 

[Counsel  referred  to  WoodimrM^B  trial  (a) 
for  slitting  Mr.  Ori$pe*s  nose  with  intent 
to  maim  and  disfigure  him,  the  defence 
beinff  that  it  was  done  with  intent  to 
murder.    The  Chief  Justice  said :] 

"Now,  gentlemen,  what  the  intent  of  these 
persons  was  in  slitting  Mr.  Crispe's  nose  you 
are  to  try.  This  is  a  matter  of  (act  for  your 
consideration  and  determioation  ;  it  is  the  same 
m  other  felonies,  where  the  intent  of  the  party 
makes  the  crime.  Burglary  is  br»«king  open  an 
house  in  the  night-time,  with  an  intent  to  com- 
mit a  felony,  though  no  felony  he  committed ; 
yet,  if  there  was  an  intent  to  do  it,  it  is  bur- 
glary ;  which  intent  is  to  be  tried  by  the  jury. 
Larceny  or  theft  is  taking  away  another  man's 
goods,  with  an  intent  to  steal ;  if  it  were  without 
such  an  intent,  it  would  only  be  a  trespass  and 
no  larceny  :  hut  whether  it  were  or  wer«  not 
with  such  an  intent,  is  a  matter  of  &ct  to  be 
inquired  into  and  determined  by  the  jury.  Nay, 
the  intent  is  so  necessary  in  all  felonies,  that  a 
person  who  hath  no  intent  or  design,  as  a  mad- 
man, lunatic,  infant,  9lc.,  cannot  commit  felony 
for  that  very  reason ;  because  he  cannot  have 
any  intent  or  design  in  his  actions ;  so  that  in 
this  case  you  are  to  try  no  other  matter  than 
what  is  tried  in  other  felonies,  viz.,  the  intent  of 
the  party." 

[It  is  not  enongh  to  find  publication, 
you  must  find  the  intent  to  depose  the 
Queen,  or  to  levy  war  upon  her.] 

Now,  with  respect  to  the  amount  of 
interference  my  cuent  had  in  the  manage- 
ment of  the  paper,  the  AUomey'ChnercU 
assumes  ihat  he  was  the  editor.  Of  that 
there  is  not  one  particle  of  evidence ;  but 
two  persons  are  proved  in  the  articles  to 
refer  to,  and  date  their  articles  fh>m,  the 


(a)  16  St.  Tr.  54, 


office  of  this  pftper,  in  Trinity  Street — 
James  F.Lal'truiaJoeephBrennan.  James 
F.  LaJar  is  the  secretary  of  this  club — the 
Felon  Club ;  and  he  desires  all  communi- 
cations on  the  subject  to  be  addressed  to 
him  at  the  office  of  the  paper.  Breiman 
dates  his  communication  from  the  office  of 
the  paper.  Not  one  of  the  communica- 
tions of  my  client  is  dated  from  the  office. 
That  is  the  case ;  and  would  not  tiie  pre- 
sumption from  those  facts  be  more  reason* 
ab]e,  that  Brsfmcm  and  Lalor  were  the 
editors  of  the  paper,  and  tiiat  my  olient 
was  merely  the  moneyed  man,  who  ad- 
vanced the  money  to  start  the  concern  P 
The  Attorney' Oeneral  asked  how  he  was 
to  get  at  the  writers  of  treasonable  articles 
in  newspapers.  I  am  not  to  instruct  him ; 
but  this  X  know,  that  if  he  is  to  get  at 
them,  he  must  get  at  them  by  the  princi- 
ples of  law  and  the  rules  of  evidence. 
This  law  was  not  made  for  newspapers. 
If  I  choose  to  publish  a  pamphlet  contain- 
ing these  treasonable  intentions,  I  may  do 
so.  How  is  the  Attorney-  Oeneral  to  prose- 
cnte  meP  He  must  search  for  evidence 
in  the  same  way  as  he  would  do  if  I  com- 
mitted murder  or  theft ;  and  if  ho  cannot 
produce  evidence  to  satisfy  a  jury  of  my 
guilt,  I  hold  my  life  or  liberty  under  the 
law  you  administer;  therefore  slL  these 
observations  about  prosecuting  the  pab- 
lishers  of  newspapers,  and  the  difficulty 
of  prosecuting  tne  writers  in  newspapers, 
have  no  bearing  whatever  upon  this  case. 
I  think  that  you  ought  to  nold,  as  I  am 
snre  the  liberties  of  the  countiy  require 
that  you  should  hold,  that  you  must  find 
the  intent ;  but  the  mere  fact  of  publica- 
tion cannot  show  a  criminal  intent ;  that 
if  the  Attorney-General  wishes  to  convict, 
he  must  bring  evidence  to  satisfy  the 
minds  of  the  juiy  of  this  very  crime. 
Now,  I  ask,  what  is  there  in  this  caae  to 
induce  jou  to  find  that  my  client  enter* 
tained  the  design  of  deposing  the  Queen, 
or  levving  war  against  her,  in  order  to 
compel  her  by  force  to  change  her  mea- 
sures or  counsels  ^for  vou  mtut  find  that, 
and  that  he  expressed,  uttered,  and  de- 
clared that  intention  P  What  intention  P 
The  intention  present  to  his  own  mind 
when  he  published  those  articles.  My 
lords,  I  feel  that  I  am  fighting  the  battle 
of  constructive  treason  over  again.  I 
deny,  gentlemen,  that  there  can  be  any 
construction  of  felony  or  mere  construc- 
tion of  treason.  In  the  worst  times  of 
arbitrary  power  there  was  an  attempt 
made  to  find  a  man  gailty  of  constructive 
treason ;  that  is,  of  treason,  not  when  the 

i'ury  believe  the  intent  as  a  matter  of  fact, 
mt  when  they  believed  that  he  had  done 
acts,  which  in  the  conclusion  of  law  might 
imply^  that.  Had  the  doctrine  of  oon- 
strnotive    treason   prevailed   with   those 
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jnrorB,  fingfauui  woakl  now  be  an  enalayed 
oountry.  It  wm  by  BncoeesiYe  verdiots  of 
English  juries  tliat  that  doctrine  was  de- 
feated ;  and  no  man  now  dare  stand  np  in 
a  ooort  of  jnstioe  and  talk  of  constructiYe 
treason.  I  oall  npon  you,  and  olaim  as  a 
duty,  that  when  it  is  attempted  to  break 
down  the  prinoiples  of  English  law  by 
calling  upon  you  to  find  this  man  guilty 
of  constructiye  treason  or  constmotiye 
felony,  things  long  ago  banished  from  our 
law  courts — I  ask  of  you  to  stand  up  as 
the  Bngli^  jurors  did,  and  by  your  yer- 
diot  of  not  guilty  preserye  the  liberties  of 
your  country ;  yindicate  your  own  sense 
of  justice,  my  client's  name  and  country, 
and  preserve  us  all  from  the  eetablishment 
in  this  country  of  this  doctrine  of  con- 
structiye felony. 

Take  up  again  the  indictment  and  the 
note  which  you  haye  written  down  at  my 
suggestion,  or  tell  me,  can  you,  from  arti- 
cles to  which  the  name  of  Lalor  or  Brenncm 
is  applied,  declare  beyond  a  doubt  that  my 
client  is  guilty  of  the  offence  of  intending 
to  depose  the  Qaeen — pardon  me  if  I  ring 
that  again  and  again  in  your  ears^and 
thai*  he  uttered,  expressed^  and  declared 
that  intention  P — what  intention  P  The  in- 
tention, in  his  own  mind — by  publishing 
that  article.  If  you  do  that,  Maria  Kee- 
nan,  the  newsyendor,  may  be  placed  in 
the  dock  to-morrow;  and  Mr.  Johnsiane, 
the  newsagent,  and  eyery  one  who  sells 
the  paper,  publi^ed  it  as  much  as  my 
client  did.  I  admit  that  he  is  the  pub- 
lisher. lYy  him  by  this  rule — whicn  if 
you  too  taniely  abandon  to-day,  I  would 
despair  of  the  liberties  of  my  country — 
that  it  is  your  right  to  judge  of  the  in- 
tention. 

I  think  that  he  was  the  actual  conductor 
of  the  printing  and  the  publisher  while  he 
was  hiding,  and  while  he  was  in  his  cell 
at  Newfi^te.  I  think  he  was  just  as  much 
the  publisher  and  conductor  of  the  actual 
printing  as  he  was  at  any  time  before. 
But  does  m>t  that  show,  to  any  reasonable 
man,  that  the  fact  of  his  being  publisher 
and  conductor  of  the  printing  cannot  carry 
with  it  any  reasonable  inference,  that  he 
knew  of  the  articles  inserted  in  this 
paper  P  It  is  perfectly  manifest  that  he 
did  not.  It  is  perfectly  plain  that  LcUor 
and  Brennan,  whose  communications  are 
dated  from  No.  12,  Trinity  Street,  were 
in  reality  the  parties  who  conducted  the 
paper,  although  my  client,  with  a  generous 
ianthusiasm,  lent  his  name,  and  perhaps 
his  money,  aa  proprietor  of  this  paper. 

Ohi  but  there  is  one  other  piece  of  eyi- 
dence.  When  my  client  was  brought  up 
to  .the  police  office,  he  said  that  he  was 
morally  responsible;  that  he  knew  the 
articles  which  appeared  in  the  informa- 
tion*   But  did  that  mean  that  ho  was 


ffuilty  of  the  intention  to  depose  the 
Queen  P  No.  He  meant  to  say  this — and 
do  not  forget  this  trait  of  boldness  and 
generosity  when  you  come  to  consider  his 
conduct — ^whateyer  Lalor  and  Brenna/n  had 
published,  he  saw  afterwards. 

Oh  I  if  my  client  had  had  the  caution 
which  would  haye  perhaps  commended 
him  to  the  Whig  rulers — if  he  bad  only 
known  how  to  express  just  as  much  sedi- 
tion as  would  haye  seryed  men  to  get  into 
office,  and  to  forget  their  principles  when 
they  are  in— -had  he  only  known  this,  and 
not  bc»n  a  bold  and  fearless  and  indepen- 
dent man,  perhaps  this  prosecution  might 
neyer  had  been  heard  of.  If  the  Attorney' 
CkfMraVs  attention  were  called  to  it,  he 
would  institute  any  prosecution  which  he 
thought  the  interests  of  the  country  re- 
quired; but  I  may  yenture  to  insinuate, 
tbat  those  whose  doty  it  was  to  bring  such 
matters  under  his  consideration,  haye 
upon  former  occasions  forgiyen  a  great 
deal  of  sedition.  But,  gentlemen,  my 
client  was  a  bad  politician  :  he  did  bring 
with  him  the  honest  sturdy  sjpirit  of  a 
Presbyterian  of  the  county  Down.  It 
would  be  my  proudest  boast  to  belieye 
that  I  ocmducted  his  defence  as  became 
the  defender  of  a  man  who  was  trained  in 
their  principles.  I  belieye  from  the  be- 
ginning to  the  end  he  has  been  fearless. 
Fix  what  guilt  upon  him  you  may,  no 
mean  hypocrisy  stains  his  career.  He 
has  neyer  paltered  for  the  wages  of  sedi- 
tion. If  he  has  erred — I  will  not  say  he 
has  not  erred — ^he  has  erred  from  an  excess 
of  generosity  ;  and  tell  me,  gentlemen, 
when  you  come  to  read  these  articles,  and 
when  perhaps  you  majr  be  told  that  there 
was  a  project  of  retaining  by  force  the 
haryest  in  the  land — tell  me,  haye  yo« 
neyer  felt  thoughts  cross  your  own  minds, 
and  your  pulse  run  quick,  and  your  heart 
throb  witn  emotions,  which  calmer  reason 
has  told  you  would  lead  you  to  what  was 
wrong—but  haye  you  not  still  felt  that  in 
those  emotions  there  were  the  most  gener- 
ous and  noblest  moyements  of  your  lifeP 
Oonsider  i^s  yery  project  of  retaining  the 
haryest.  My  client  was  in  the  country 
among  the  poor.  He  saw  their  deetitndon 
and  distress  in  the  famine  year.  His  was 
a  heart  whioh  could  eyoke  from  the  gloom 
which  hung  oyer  the  country,  the  spirits  of 
thousands  who  staryed  to  death — ^who 
oould  bring  np  to  his  imagination,  from 
the  roofless  hoyels  where  whole  families 
haye  died  away,  the  shadows  of  those  that 
staryed  in  Skibbereen,  and  seeing  all  this 
feel  forgetful  of  the  consi dotations  which 
ought  to  restrain  him.  He  fancied  that 
be  saw  the  spectres  of  the  staryed  beckon 
him  their  command  to  keep  the  harreiMk 
«t  home  for  the  people  the  next  year,  eyen 
if  j^ey  shed  their  life's  blood  to  do  so. 

KK  2 
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It  was  wrong  to  give  way  to  impalses  sncli 
as  these.  It  was  wrong ;  bnt  it  was  not 
that  which  would  lead  a  man  to  be  a 
traitor  to  his  Sovereign.  Then,  as  to 
overthrowing  English  dominion  in  Ire- 
land. That  IS  treason.  There  have  been 
times  when  the  cause  of  the  Union  was  to 
be  maintained  by  argument,  and  when 
men  were  to  be  recalled  to  a  sense  of  the 
blessings  which  better  times  and  the  con- 
nexion with  England  would  give  them. 
Oh !  if  an  advocate  for  the  iJnion  had 
tlien  been  found  to  admit  that  there  was 
English  dominion  in  Ireland,  and  that  the 
Queen's  AUamey-Oeneral  pronounced  it 
treason  to  denounce  it,  what  immeasur- 
able force  ic  would  have  given  to  the 
argument  for  repeal.  Is  there  Enf^lish 
dominion  in  Ireland?  Is  Irish  opmion 
respected  in  the  Imperial  Legislature  P 
Are  your  opinions  respected  P  Are  mine  P 
Look  to  the  condition  of  this  country — is 
it  prosperous  ?  Is  your  city  prosperous  P 
It  suits  their  purpose  now  to  tell  us  that 
the  lines  of  bankrupt  shops  which  you  see 
along  your  streets  are  produced  by  agita- 
tion. Were  they  P  Were  they  there  when 
my  client  felt  for  the  miseries  of  his  ooun- 
trv,  and  trod  in  the  hopeless  path  by 
which  he  perhaps  unwisely  imagined  he 
could  remedy  it.  Look  to  vour  city— I 
believe  I  stated  it  before — look  at  your 
Linen  Hall,  once  the  emporium  of  tnkde, 
now,  sad  emblem  of  yonr  country  1  one- 
half  a  barrack  and  the  other  a  poorhouae ! 
and  is  there  in  these  things  no  excuse? 
I  press  these  things,  not  to  influence  your 
judgment  if  you  believe  the  prisoner 
guilty,  but  because  yon  cannot  jadge  of 
the  intentions  of  my  client  in  these  arti- 
cles without  bearing  in  mind  the  circum- 
stances in  which  they  were  written ;  and 
if  there  is  bankruptcy  of  those  who  once 
were  rich,  and  starvation  of  those  who 
were  once  industrious,  you  may  pardon 
the  man  who  thinks  there  must  be  some- 
thing wrong  in  the  social  state.  If  a  man 
has  felt  these  things  strongly,  and  has 
given  perhaps  the  rein  to  bis  imagination, 
and  written  stronger  than  becomes  a  loyal 
subject  of  a  happy  state,  I  ask  you  to 
take  into  account  the  provocation,  and 
judge  of  the  state  and  circumstances  of 
the  country ;  and  if  in  the  circumstances 
of  the  country  you  can  find  no  apology — 
and  if  in  the  misery  and  ruin  of  the  coun- 
try you  can  find  no  cause  for  writing 
strongly,  then,  gentlemen,  yon  are  not 
able  well  and  truly  to  try  this  case.  For- 
give me  if  I  appeal  to  you  so  earnestly, 
when  matters  of  public  import  are  at 
stake.  I  might  appeal  for  my  client  him- 
self, and  tell  you  that  your  verdict  would 
send  him  where  nevermore  he  should  see 
his  home,  his  friends,  and  his  country; 
and  nevermore,  as  a  freeman,  look  upon 


the  light  of  the  son.  I  might  tell  joc 
that  your  verdict  would  Bend  him  to  b^ 
with  pardoned  murderers  and  felons.  I 
feel  tnis — I  have  felt  it  intensely— in  i 
way  that  you  cannot  conceive ;  whee '. 
remember  that  to  me  have  looked  tk 
relatives  of  the  man  who  dreaded  at  joc 
lips  the  verdict  which  was  to  pronoantf 
the  life-long  separation — ^when  thej  ha^ 
looked  t3  me  as  if  I  could  avert  that  doos 
—I  feel  deeply.  But  I  do  not  appetlw 
you  for  my  client— if  Toa  beUeve  ka 
g^lty,  Gk)d  forbid  that  I  should  ask  701 
not  to  find  him  guilw.  I  have  an  inteicc 
in  the  character  of  every  juror  of  w 
country  who  goes  into  that  box ;  and  if 
upon  yonr  honest  determination,  a  ah 
review  of  everything  in  this  case,  jsc 
conscientiously  believe  him  goiltj  tW 
by  the  oath  you  have  taken  find  hk 
guilty ;  but  before  you  find  him  goibr, 
be  satisfied  of  the  guilt ;  tr^  him  hj  hi* 
for  the  precise  charge  laid  m.  this  indkt- 
ment ;  and  by  that  provision  of  the  hv, 
which  commands  you  not  to  find  bin 
guilty  upon  speculation,  npon  infercaep 
or  upon  guess ;  but  only  npon  evidMce 
coercive  to  your  minds.  Try  him  by  1^ 
rule  I  implore  of  yon — tij  hun  by  ^t  k 
the  sake  of  the  constitation  of  &e  ttm- 
try.  Constructive  felony  is  the  issue  sm 
to  you  to-day.  Deeply  as  I  care  for  aj 
client,  I  forget  him  in  the  deeper  iniera^ 
I  feel  in  the  Uberties  of  my  oonn^ ;  ise 
if  you  to-day  establish  this  doctrine,  tb: 
juries  are  to  convict  men  npon  what  tkt 
Aitomey-Oeneral  ohooaeB  to  call  constri^ 
tive  felony,  I  feel  that  the  libertiee  of  ^ 
country  are  gone,  unless  there  be  verdict 
of  other  jurors  to  redeem  them  from  ife 
peril  in  which  yon  will  most  assuredlr 
place  them. 

EVIDBHCB    fOB    THB    DbFBVCB. 

Jamei  MaHin, — Examined  by  Sir 
C.  O'LogJOen. 

You  are,  I  believe,  the  brother  of  Jtif^ 
Martin  f—Yes. 

You  resided  at  Longhome  with  his?- 
Yes. 

That  is  near  Newry,  I  believe  P — Yet 

Do  you  recollect  attending  with  hia  t 
public  meeting  held  in  Newiy  on  the  ITA, 
of  March  last  r— I  do. 

Did  von  hear  your  brother  make  a  speed 
upon  that  occasion  P — ^I  did. 

Did  you  shortly  after  that  meeting  rei^ 
a  report  of  thi&  speech  made  at  tktt 
meeting  P — I  read  it  in  the  JSetcry  S^ 
anUner, 

Is  that  the  paper  in  which  yon  read  tk 
speech  {the  paper  wu  handed  to  ike  w&- 
nees)  P— It  is. 

Attomey»Oeneral  objected  to  the  en- 
dence. 
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Sir  0.  (yLoghlm  referred  to  Home 
Tooke*$  ca8e,(a)  and  to  0*OonneW8  ctae,(b) 
where  a  epeech  made  by  0*C<mneU  in  1810 
was  admitted  as  evidence  of  his  intentions 
in  1843. 

PiooT,  C.B. :  I  oonld  have  wished  to 
haye  had  an  opportunity  of  considering 
and  canvassing  this  matter,  bnt  as  we  are 
called  on  to  deal  with  it  at  once,  we  find 
great  difficulty  in  rejecting  this  evidence 
a^inst  the  antborities  that  have  been 
cited;  and  as  there  can  be  no  review  of 
our  decision  here,  this  bein^  a  case  of 
felony,  we  think  on  the  whole  the  safer 
course  is  to  receive  it. 

Sir  0.  O^LogJUm  (to  the  witne$9):  Mr. 
Martin,  you  stated  to  mo  you  read  this 
immediately  after  that  publication? — 
Yes. 

And  you  have  read  this  speech  lately  P — 
Not  lately ;  some  time  afterwards. 

Now,  was  the  speech  that  you  so  read, 
in  your  opinion,  a  correct  report  in  sub- 
stance of  your  brother's  speech? — It  is 
correct. 

PiHNSiATHBR,  B. :  I  doubt  if  this  is  the 
legal  way  of  proving  it. 

Sir  C.  O'Loghien:  It  was  the  way  we 
adopted  in  the  case  of  the  Queen  v.  CrCon' 
nelL  Mr.  Oonway  was  secretary  to  the 
meeting  in  1810,  and  we  put  into  his  hand 
a  file  of  the  Evening  Poet,  and  asked  him 
whether  that  was  the  substance  of  the 
speech.  It  was  done  without  objection  on 
the  part  of  the  Crown. 

SoUeUor-OmeraX  (to  the  witnees):  You 
did  not  take  any  note  of  that  speech  P— No. 
•  Sir  C.  0*Loghlen:  Bnt  you  read  it 
immediately  after  the  meeting  ? — ^Yes. 

And  you  think  it  is  correct  in  sub- 
stance P— Yes,  I  think  it  is. 

Sir  C  (yLogJUen:  Now  we  |n*opose  to 
read  thai  speech. 

Pehkbtatebb,  B.:  It  has  been  read  bv 
liir.BuU,  The SoUoitor-GenerdlhaaATig^t 
to  comment  on  it  if  he  thinks  proper. 

Sir  C  0*LoghUn:  We  have  served  a 
evhwana  ducee  teoum  to  produce  the  letter 
by  Mr.  Lahr. 

SoUdtt/r-General:  Mr.  Lalot^a  letter  b 
not  in  evidence.  We  should  have  him- 
self, if  he  is  alive. 

Botume :  He  is  in  Newgate,  c) 

Sir  C  0*Loghlen:  Then,  my  lords,  we  I 
close  our  case.  I 

B£PLY. 

SoUoitoT'OeneraZ  in  reply :  The  question  . 
which  the  iury  have  to  try  is,  did  the  party 
intend  to  depose  the  Queen  or  to  levy  war, 
and  at  the  same  time  express  that  inten. 

(a)  25  St  Tr.  359. 

(6)  5  St  'fr.  N.8.  1. 

(c)  As  a  suspect  under  the  Habeas  Gorpus 
Snspeosioii  Act,  U  &  12  Vict  c.  35.,  which 
received  the  royal  aisent  July  26,  1848. 


tion  by  publishing  some  printing  or  writing 
having  that  tendency,  containing  his  sen^ 
timents,  exhibiting  his  intentions  ?  and  if 
the  jury  find  that  he  published  such 
writings  or  such  printings  with  that  ob- 
vious and  declared  intention,  clearly  and 
unambiguously  the  jury  are  necessarily 
brought  to  the  conclusion,  when  he  has 
furnished  the  evidence  of  his  own  inten- 
tions, compassings,  and  imaginations,  that 
he  entertained  the  design  which  he  him- 
self has  so  expressed.  If,  therefore,  you 
should  be  of  opinion  that  those  documents, 
those  published  newspapers,  contain  within 
themselves  clear  and  unquestionable  evi- 
dence of  tiie  felonious  intent  of  the  pri- 
soner to  depose  the  Queen,  or  to  levy  war> 
that  is  direct  and,  I  should  say,  conclu- 
sive evidence  that  the  party  intended  that 
which  he,  by  his  own  act,  his  own  publi- 
cation, and  his  own  writings,  sent  forward 
to  the  world  as  his  intention.  How  is 
the  intent  of  any  man's  mind — how  is  the 
mental  operation  of  a  man's  mind  to  be 
judged  or  or  collected  ?  Where  are  you 
to  find  the  evidence  of  what  a  man's  in- 
tentions, purposes,  and  devices  are  ?  How 
are  you  to  find  what  he  plans  within  his 
own  mind,  except  from  his  acts  or  his  de- 
clarations ?  You  cannot  otherwise  collect 
it ;  you  have  no  other  means  of  arriving 
at  what  his  intentions  are.  Accordingly 
this  Act  of  Parliament  expressly  states, 
that  the  printing  and  pablishing,  or  the 

Sublication  of  any  printing  or  any  written 
ocument  which  expresses  that  intent,  is 
a  part  of  the  ofience  and  a  proof  of  the 
intent.  If  it  were  not  so,  the  law  would 
be  wholly  inoperative ;  there  would  be  no 
means  of  a  jury  arriving  at  what  was  the 
intent  of  the  party;  there  would  be  no 
evidence  by  which  they  could  oome  to 
that  conclusion. 

Now,  the  learned  counsel  has  endea- 
voured to  contend  that  the  prisoner  was 
not  bound  by  these  articles  or  publications 
in  his  paper.  He  came  forward  with  this 
declination,  that  he  was  instructed  by  his 
client  to  make  a  confession  that  he  was 
the  author  and  writer  of  papers  signed 
with  his  own  name.  But  ho  also  said,  as 
a  great  constitutional  question,  **  I  deny 
the  responsibilitv  of  the  prisoner  for  those 
other  articles  which  have  the  signatures 
of 'jBrswkm' and' Lo/or' to them.^*  What 
evidence  have  you  that  those  letters  were 
written  either  by  Lcdor  or  by  Brenncknf 
What  evidence,  except  that  you  find  their 
names  attached  to  these  letters  put  into 
that  paper?  Why  is  not  Ldhr  called,  if 
he  were  the  author  of  these  articles? 
Wherefore  is  he  not  called?  Why  is  he 
not  produced?  He  is  here.  He  was  sent 
for  from  Nenagh  at  the  instance  of  the 
prisoner's  counsel.  He  is  within  a  hun- 
dred yacda  of  the  Courts  and  Lahr  is  not. 
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produced.  Why  is  not  the  witness  called 
who,  if  there  was  any  doubt,  or  difficulty, 
or  ambiguity,  could  remove  it  by  fivo 
words  ?  No.  But  the  law  is — and  I 
submit  it  under  the  correction  of  the 
Court — that  the  publisher  and  proprietor 
of  a  newspaper  is  not  only  civilly  but  cri- 
minally responsible  for  wnat  is  contained 
in  his  newspaper;  and,  therefore,  that 
everything  contained  in  that  newspaper, 
and  in  each  and  every  of  these  articles, 
mnst  be  taken  as  the  deliberate  act  of  the 
prisoner,  inserted  with  his  approbation,  if 
not  written  by  bim  ;  adopted  by  him,  put 
forward  to  the  world  by  him,  for  which 
he  is  responsible  to  the  law ;  and  if  he 
has  violated  the  law,  he  must  take  the 
consequences  of  that  violation.  Again 
and  again  has  it  been  put  forward  to  you, 
that  yon  must  find  the  intention  oi  the 
prisoner  to  levy  war  as  a  matter  of  fact. 
How  else  can  you  find  that  as  a  matter  of 
fact  except  by  judging  of  his  own  de- 
clarations deliberately  put  forward  to  the 
world  P  How  else  can  any  man  ever  be 
made  responsible  for  this  crime?  This 
was  laid  down  by  Lord  Kenyon  in  Bex  v. 
Walter, 

I  do  not  object  to  a  counsel  evincing 
seal  for  his  client,  provided  he  has  respect 
for  others,  as  well  as  for  the  duties  which 
he  owes  to  his  client ;  but  I  do  say,  and  I 
ss^  it  advisedly,  that  a  gentleman  of  the 
bar  perverts  the  privilege,  and  abuses  the 
position  which  he  holds,  if  he  makes  use 
of  the  opportunity  afforded  him  by  the 
law,  of  defending  a  man  upon  his  trial  for 
felony  in  scattering  insinuations,  or  deal- 
ing out  partisan  observations,  with  respect 
to  matters  altogether  unconnected  with 
the  case  befbre  yon. 

BuU :  I  hare  not  done  so. 

PiGOT,  C.B. :  I  beg  that  the  decorum  of 
the  Court  may  not  be  interrupted. 

Penvefather,  B.  :  It  really  is  matter  of 
observation  which  the  Solieitor'Genercil 
has  a  perfect  right  to  make,  Mr.  Butt 
"Whether  your  obsei-vations  warrant  the 
construction  put  upon  them  by  the  Soli- 
cUor-Oeneral  is  another  matter. 

BuU:  I  most  sincerely  ask  your  lord- 
ship's pardon  for  the  interruption. 

SoUcitor-Oeneral :  I  do  not,  gentlemen, 
pretend  to  be  so  admirable  an  actor  as  the 
learned  counsel  for  the  prisoner;  but  I 
say  that  this  Court  ought  not,  upon  the 
trial  of  that  unfortunate  man  for  felony, 
be  made  the  theatre  for  public  display. 
Q^ntlemen  may  wish  to  gratify  their  per- 
sonal feelings  against  rivals  in  their  pro- 
fession; they  may  gratify  their  political 
hostility  against  the  administration  which 
may  haye  overlooked  theii*  merits;  but 
that  it  no  reason  why  these  matters  should 
be  dragged  into  a  court  of  justioe,  and 
dssoanted  upon  here  in  the  msimer  in 


which  it  has  been  xloiie.  I  do  not  l^ 
whether  it  is  a  matter  of  taste,  or  of  cor 
tesy,  or  of  good  breeding,  ttiat  t  poiiD 
officer— a  gentleman  who  holds  the  hlgh^: 
rank  in  his  profession — the  Attorneii'G9& 
ral  of  the  oountay  —whether  he  is  ue  pr^ 
perty  of  every  man  who  thinks  it  nectm^ 
to  assail  him,  and  his  oondaoi,  aodkj 
motives.  I  do  not  know  upon  what  pr^ 
ciple  that  claim  of  light  is  ftnmded.  Ij 
honourable  friend  the  AUofn&fi'(kim 
does  not  pretend  to  anything  beyond  vk 
he  is.  That  right  honourable  gentler 
has  by  his  industry,  by  his  taJenti^is!! 
by  his  character,  attained  the  first  mi 
iu  his  profession.  Why  should  iosii^ 
tions  be  dealt  out  against  him  P  and  tij 
is  his  conduct  upon  one  occasion  to  b; 
contrasted  with  his  alleged  conduct  apx 
another?  And  why  is  further  cnrreir 
to  be  ffiven  to  every  slander  or  oiiism] 
which  IS  calculated  to  injure  his  repas^ 
tion  P  Is  that  relevant  to  this  M  ^" 
felony  P  The  AUorney-Oeneral  is  tlm 
such  calumnies  or  insinuatiooB,  if  \^! 
are  intruded  to  be  made.  He  hasfoUoiK 
his  honourable  profession ;  he  has  neitf 
intrigued  for  it;  he  has  made  its|^ 
fession  and  not  a  trade.  My  friend,  tlie 
Attomey-Oeneralf  never  was  a  ^tofm» 
agitator ;  he  never  was  a  political  dam- 
leon,  changing  the  hne  of  his  opisieii 
with  every  passing  public  sensation,  fns 
one  oolour  to  anouier,  fW>m  blue  to-dijf 
green  to-morrow.  Has  not  my  rip 
honourable  friend  discharged  hit  dow: 
here  like  a  gentleman  P  Did  he  nol  ^ 
forward  his  views  of  the  law,  and  i? 
facts  of  the  case,  abl^  and  tempenMF' 
Was  there  anything  m  his  oonauct  b* 
which  should  call  forth  that  pen^ 
attack  P  Was  it  necessaiy  for  the  rm 
ligation  of  this  case  P  Did  it  asnst  j« 
in  the  least  degree  in  the  ez8iiiiiiati<'B  k 
the  issue  which  yo«  were  to  try  ?  l^^ 
to  know  why  are  these  theatarical  exhitv 
tions  to  be  eternally  brought  forward  ib^ 
courts  of  justice  f  They  have  nothing » 
do  with  the  case— they  are  perfeoUyii^ 
leyant  to  it,  and  can  only  answer  v 
purposes  of  personal  display.  ^ 

Pjbnnefatuek,  B.:  Perhaps,  Mr.  ^* 
oitor,  it  may  be  right  to  say  that  we  d»^ 
not  stop  some  things  which  oeoumj 
because  there  was  an  assertion  that  tbtf 
were  releyant,  and  because  in  one  po»^ 
of  view,  perhaps,  they  might  hate  * 
plained  one  matter  upon  which  ^^^^ 
socutor  laid  some  stress — the  nameoftafi 
paper,  and  its  being  called  "thesuocetf^f 
to  the  United  Irishman,"  There  wtf* 
reference  made  to  MitcheTB  trial;  hue** 
viction  was  given  in  evidence,  and  ** 
oonld  not  anttoipate  all  that  wasflv^ 
say,  however,  that  Ite  matter  wa»  v^ 
vant. 
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PiGOT,  O.B. :  In  tlie  coarse  of  the  ad- 
dress a  great  deal  of  matter  was  introduced 
collaterally  connected  with  that  topic.  My 
learned  brother  and  myself  communicated 
together  upon  the  subject,  whether  it  was 
a  course  that  should  be  permitted ;  but 
upon  considering  that  the  learned  counsel 
was  defending  a  person  on  trial  for  felony, 
and  that  he  considered  it  necessary  for  his 
defence,  we  Hid  not  interfere,  although  wo 
were  of  opinion  that  many  matters  were 
introduced  which  were  irreleyant,  and 
which  we  expected  would  be  replied  to. 

BtM :  I  never  woald  have  said  a  word 
np)on  the  subject  if  the  Attorney 'Oeneral 
had  not  challenged  me  to  it ;  and  it  was  my 
duty,  although  a  painful  one,  then  to  refer 
to  it. 

SoltGUor-CkneraZ :  This  is  the  third  time 
the  same  thing  has  been  repeated,  and  I 
hope  it  will  be  the  last.  I  am  in  your 
lordship^s  hands. 

The  Court  adjourned. 


Wednesday,  August  17iii,  1848. 

Before  the  SoUcvtor-General  resumed  hb 
reply.  Sir  0.  0*LoghhnT^^  the  following 
ige  fh>m  the  judgment  of  Bicharda, 
.,  in  L(mg  v.  BarreH(a) : — 

"Then  are  these   publicatioDs    evidence  of 
actual  malice?    I  think  they  are  evidence  of 
nothing  more  than  that  the  defendant  was  guilty 
<       of  constructive  malice,  as  being  the  publisher  of 
certain  articles  which  appearod  in  the  news- 
'       paper;  not  one  of  which  he  may  have  written, 
^       or  even  read.    Proprietors  of  newspapers  are 
'       required  by  special  Acts  of  Parliament  to  make 
I       certain  deolaratioDs  in  the  Stamp  Office,  and  to 
r       become  registered  as  such,  which  are  received 
as  eridenee  of  the  fact  in  any  action  whidi  may 
(       be  brought  on  account  of  publications  in  that 
newspaper.    The  legislature  contemplates  and 
I       recognises  the  fact  of  newspaper  property  being 
disposable,  and    therefore   gives    the   remedy 
^        against  the  registered  proprietor  for  the  time 
being  for  merely  actionable  purposes.    I  as- 
sume, in  this  case,  there  was  some  evidence 
'        given  to  show  that  the  defendant  was  the  pro- 
prietor at  the  time  of  the  publications  offered 
m  evidence ;  and  as  such  it  must  be  admitted 
I        ^t  he  is  legally  responsible  for  those  publica- 
tions ;  but  it  wouM  be  abstu^  to  contend  that 
they  are  evidenoe  of  actual  and  express  malice 
on  the  part  of  a  person  who  it  nothing  more 
than  the  registered  proprietor.    To  prove  ex- 
press malice,  there  must  be  something  more 
than  mure  oonstructire  evidence  of  this  descrip- 
tion—such as  knowledge  of  the  party,  or  actual 
notice  of  the  publication  at  l^Mt.      The  evi- 
dence ought  no^  therefore,  to  have  been  re- 
ceived, unless  the  plaintiff  had  gone  further. 


and  given  some  proof  that  the  publications  in 
question  had  emanated  from  the  defendant 
himself." 

SoHGitor- Oeneral :  That  was  a  case  under 
Lord  Gam/pbeWa  Libel  Act,  which  only 
applies  to  private  libels. 

riGOT,  O.B.:  There  is  one  case  not 
mentioned  in  argument— Eea?  v.  Tioyn{a) 
— ^which  is  referred  to  in  all  the  authorities 
on  the  subject  of  high  treason,  establish- 
ing that  a  printed  paper  may  be  an  overt 
act  under  the  statute  of  Edward  III.,  es- 
tablishing or  testifying  the  intent  of  com- 
passing or  imagining  the  death  of  the 
king.  The  charge  was  for  compassing 
and  imagining  the  death  of  the  King,  and 
the  overt  act  was  declaring  the  intention 
by  printing  the  book  specified  in  the  in- 
dictment. Clear  and  conclusive  evidence 
— that  is  to  say,  evidenoe  unconti*adioted 
— was  given  that  the  book  was  printed  in 
the  establishment  by  the  workmen  of  the 
prisoner ;  that  he  paid  the  workmen,  and 
that  he  superintended  generally  the  busi- 
ness of  the  printing  eetablishment ;  and 
yet  most  elaborate  efforts  were  made,  and 
ultimately  sucoessfuUy  made,  to  go  be- 
yond that,  and  to  show  that  he  knew  the 
contents  of  that  which  he  unouestionably 

Sublished  by  printing;  that  he  read  the 
oonment,  manuscript,  or  copy  from  which 
the  types  were  set  up;  and,  of  course, 
that  was  for  the  purpose  of  establishing 
his  knowledge  inaependently  of  the  fact 
of  printing  and  puolishing.  Now,  that 
was  a  doctrine  held  and  applied — that  wae 
proof  deemed  essential  to  the  establish- 
ment of  that  case— when  the  law  of  libel 
was  a  g^eat  deal  more  strict  than  it  is  at 
the  present  time,  because  it  was  held  in 
the  case  of  Bex  v.  Ha/nri9(b)  that  the  fact 
of  publishing  or  printing  was  the  only  fact 
on  which  the  jury  had  to  determine  ;  and 
that  the  Court  were  to  determine  whether 
or  not  the  publication  was  a  libel.  Ac- 
cording to  the  law  of  libel,  the  mere 
printing  and  publishing  was  the  offence ; 
out  where  the  charge  was  high  treason,  it 
was  deemed  necessary  to  ^  beyond  the 
fact  of  printing  and  publishing — and  to 
prove  a  knowledge  of  what  the  party  in- 
tended. 


(a)  8Ir.L.B.859. 


(a)  6  St.  Tr.  588,  KeL  22.  It  was  there  laid 
down  that  printing  a  book  may  be  an  overt  act  of 
compassing  the  King's  death,  under  the  statute 
of  Edward  III.;  but  Twyn appears  to  have  been 
indicted  under  13  Cha.  2  c.  1.  for  compassing 
the  death  and  destruction  of  the  King,  and  to 
depose  and  deprive  him,  and  declaring  such 
treasons  by  imprinting  a  certain  book.  13  Cha. 
2.  c.  I.  is  the  (Precedent  on  which  the  Treason 
Acts,  1795  and  1817,  and  the  Treason  Felony 
Act,  1848,  were  framed;  see  above,  p.  599. 

<ft)  7  St.  Tr.  WW. 
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prodooed.  Why  is  not  the  witness  ealled 
who,  if  there  was  any  donbt,  or  diffionlty, 
or  ambigaity,  oonld  remove  it  by  fivo 
words  P  No.  Bnt  the  law  is — and  I 
Babmit  it  under  the  oorreotion  of  the 
Oonrt — that  the  publisher  and  proprietor 
of  a  newspaper  is  not  only  ciyiUy  bat  cri- 
minally responsible  for  wnat  is  contained 
in  his  newspaper;  and,  therefore,  that 
everything  contained  in  that  newspaper, 
and  in  each  and  every  of  these  articles, 
must  be  taken  as  the  aeliberate  act  of  the 
prisoner,  inserted  with  his  M>probation,  if 
not  written  by  him ;  adopted  by  him,  put 
forward  to  the  world  by  him,  for  which 
he  is  responsible  to  the  law ;  and  if  he 
has  violated  the  law,  he  mast  take  the 
consequences  of  that  violation.  Again 
and  again  has  it  been  pat  forwc»d  to  yon, 
that  you  mast  find  tne  intention  of  the 
prisoner  to  levy  war  as  a  matter  of  fact. 
Kow  else  can  yon  find  that  as  a  matter  of 
fact  except  by  judging  of  his  own  de- 
clarations deilLierately  put  forivard  to  the 
world  P  How  else  can  any  man  ever  be 
made  responsible  for  this  crime  P  This 
was  laid  down  by  Lord  Keriyon  in  Rem  y. 
Walter. 

I  do  not  object  to  a  counsel  evincing 
eeal  fbr  his  client,  provided  he  has  respect 
for  others,  as  well  as  for  the  duties  wnich 
he  owes  to  his  client;  but  I  do  say,  and  I 
say  it  advisedly,  that  a  gentleman  of  the 
bar  perverts  the  privilege,  and  abases  the 
position  which  he  holds,  if  he  makes  use 
of  the  opportunity  afforded  him  by  the 
law,  of  defandin^  a  man  upon  his  trial  for 
felony  in  scattering  insinuations,  or  deal- 
ing out  partisan  observations,  with  respect 
to  matters  altogether  unconnected  with 
the  case  bafbre  yau. 

BuU:  I  faave  not  done  so. 

PiooT,  O.B. :  I  beg  that  the  decorum  of 
the  Oonrt  may  not  be  interrupted. 

Pennbiithsb,  B.  :  It  really  is  matter  of 
observation  which  the  SoUoitot'Oeneral 
has  a  perfect  right  to  make,  Mr.  BtUt, 
Whether  your  observations  warrant  the 
construction  put  upon  them  by  the  8oli» 
cUor-OtrM/tail  is  another  mavter. 

Butt :  I  most  sincerely  ask  your  lord- 
ship's pardon  for  the  interruption. 

adUciior^OenBral :  I  do  not,  gentlemen, 
pretend  to  be  so  admirable  an  actor  as  the 
leflirned  counsel  for  the  prisoner ;  bnt  I 
say  that  this  Court  ought  not,  upon  the 
trial  of  that  unfortunate  man  for  felony, 
be  made  the  theatre  for  public  display. 
Gentlemen  may  wish  to  gratify  their  per- 
sonal feelings  against  rivals  in  their  pro- 
fession; they  may  gratify  their  political 
hostility  against  the  administration  which 
may  have  overlooked  their  merits;  but 
that  is  no  reason  why  these  matters  should 
be  dragged  into  &  court  of  justice,  and 
daeoanted  upon  here  in  the  mMuier  in 


which  it  has  been  xloae.  I  do  not  know 
whether  it  is  a  matter  of  taste,  or  of  cour- 
tesy, or  of  good  breeding,  that  a  public 
officer — a  gentleman  who  holds  the  highest 
rank  in  his  profession — the  Attorney -Qene- 
rdl  of  the  oountay  —whether  he  is  the  pro- 
perty of  every  man  who  thinks  it  necessary 
to  assail  him,  and  his  conduct,  and  his 
motives.  I  do  not  know  upon  what  prin- 
ciple that  claim  of  lig^t  is  ftmnded.  My 
honourable  Mend  the  Attorney*  Oeneral 
does  not  pretend  to  any^ing  beyond  what 
he  is.  That  right  honourable  gentleman 
has  by  his  inoustry,  by  his  taJents,  and 
by  bis  character,  attained  the  first  rank 
in  his  profession.  Why  should  insinua- 
tions be  dealt  out  against  him  P  and  why 
is  his  conduct  upon  one  occasion  to  be 
contrasted  with  his  alleged  conduct  upon 
another  P  And  why  is  further  currency 
to  be  ffiven  to  every  slander  or  calumny 
which  IB  calculated  to  injure  his  reputa- 
tion P  Is  that  relevant  to  this  trial  for 
felony  P  The  Attomey-Oeneral  is  above 
such  calumnies  or  insinuations,  if  they 
are  intended  to  be  made.  He  has  followed 
his  honourable  profession;  he  has  never 
intrigued  for  it;  he  has  made  it  a  pro- 
fession and  not  a  trade.  My  friend,  the 
Attomey-Oeneralt  never  was  a  professional 
agitator ;  he  never  was  a  political  chame- 
leon, changing  the  hue  of  his  opinions 
with  every  passing  public  sensation,  from 
one  colour  to  another,  ftom  blue  to-da^  to 
green  to-morrow.  Has  not  my  n^ht 
honourable  friend  discharged  his  duties 
here  like  a  gendeman  P  Did  he  not  put 
forward  his  yiews  of  the  law,  and  the 
facts  of  the  case,  ably  and  temperately  P 
Was  there  anything  in  his  conauct  here 
which  should  call  forth  that  personal 
attack  P  Was  it  necessary  for  the  inves- 
tigation of  this  caseP  Did  it  assist  you 
in  the  least  degree  in  the  examination  of 
the  issue  which  you  were  to  tr^  P  T  want 
to  know  why  are  these  theatrical  oxhibi- 
tions  to  be  eternally  brought  forward  into 
courts  of  iusticeP  They  have  nothing  to 
do  with  the  case— they  are  perfectly  itre- 
leyant  to  it,  and  can  only  answer  the 
purposes  of  personal  display. 

PfiNKEFATHER,  B. :  Perhaps,  Mr.  8oU- 
oitoTf  it  may  be  right  to  say  that  we  did 
not  stop  some  things  which  occurred 
because  there  was  an  assertion  that  they 
were  relevant,  and  because  in  one  point 
of  view,  perhaps,  they  mi^ht  have  ex- 
plained one  matter  upon  wnich  the  pro- 
secutor laid  some  stress — the  name  of  this 
paper,  and  its  being  called  "  the  successor 
to  the  United  Irishman,*'  There  was  a 
reference  made  to  Mitehel*$  trial ;  his  con- 
viction was  given  in  evidence,  and  we 
could  not  anticipate  all  that  was  said.  I 
say,  however,  tfa»t  the  matter  was  irr^^ 
vant. 
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PiGOT,  O.B. ;  In  tlie  course  of  the  ad- 
dress a  great  decJof  matter  was  introduced 
collaterally  connected  with  that  topic.  My 
learned  brother  and  nayself  commnnicated 
to^^etber  upon  khe  subject,  whether  it  was 
a  course  that  should  be  permitted ;  but 
upon  considering  that  the  learned  counsel 
was  defending  a  person  on  trial  for  felony, 
and  that  he  considered  it  necessary  for  bis 
defence,  we  did  not  interfere,  although  wo 
were  of  opinion  that  many  matters  were 
iDtrodnced  which  were  irrelevant,  and 
which  we  expected  would  be  replied  to. 

BuU :  I  never  would  have  said  a  word 
npon  the  subject  if  the  Attorney 'Oeneral 
had  not  challenged  me  to  it ;  and  it  was  my 
duty,  although  a  painful  one,  then  to  refer 
to  it. 

SolicUor-Oeneral :  This  is  the  third  time 
the  same  thing  has  been  repeated,  and  I 
hope  it  will  be  the  last.  I  am  in  year 
lordship's  hands. 

The  Ooort  adjourned. 


Wedneadi^,  August  174^,  1848. 

Before  the  SoUcUor-General  resumed  his 
reply.  Sir  0.  0*LoghtenneA  the  following 
pauage  from  the  judgment  of  EiehardSt 
B.,  in  Long  v.  BarreH  (a) : — 

"Then  are  these  publioAtioDS    evidence  of 
actual  malice?    I  thmk  they  are  evidence  of 
nothing  more  than  that  the  defendant  was  guilty 
of  constructive  malice,  as  being  the  publisher  of 
certain  articles  which  appeared  in  the  news- 
paper; not  one  of  which  he  may  have  written, 
or  even  read.    Proprietors  of  newspapers  are 
required  by  special  Acts  of  Parliament  to  make 
certain  declaratioDS  in  the  Stamp  Office,  and  to 
become  rei^stered  as  such,  which  are  received 
as  eTidenee  of  the  fact  in  any  action  whidb  may 
be  brought  on  account  of  pnblioationB  in  diat 
newspaper.    The  legislature  contemplates  and 
recognises  the  fact  of  newspaper  property  being 
disposable,  and    therefore   gives    the    remedy 
against  the  registered  proprietor  for  the  time 
being  for  merely  actionable  purposes.    I  as- 
same,  in  this  case,  there  was  some  evidence 
given  to  show  tliat  the  defendant  was  the  pro- 
prietor at  the  time  of  the  publications  offered 
m  evidence ;  and  as  such  it  must  be  admitted 
tiiat  he  is  legally  responsible  for  those  publica- 
tions ;  but  it  would  be  absurd  to  contend  that 
they  are  evidence  of  actual  and  express  malice 
on  the  part  of  a  person  who  is  nothing  more 
than  the  registered  proprietor.    To  prove  ex- 
press malice,  there  must  be  something  more 
than  mere  constmctiTe  evidence  of  this  descrip- 
tion—such as  knowledge  of  the  party,  or  actual 
nodoe  of  the  publication  at  \iaat.     The  evi- 
dence ought  not,  therefore,  to  have  been  re- 
ceived, unless  the  plaintiff  had  gone  further, 

(a)  8  Ir.  L.  B.  85a. 


and  ffiven  some  proof  that  the  publications  in 
question  had  emanated  from  the  defendant 
himself 

SoUciior-General :  That  was  a  oase  under 
Lord  Oam^heWa  Libel  Act,  which  only 
applies  to  private  libels. 

PiGOT,  O.B.:  There  is  one  oase  not 
mentioned  in  argument— 5eaj  v.  Twyn{a) 
— ^which  is  referred  to  in  all  the  authorities 
on  the  subject  of  high  treason,  establish- 
ing that  a  printed  paper  may  be  an  overt 
act  under  tne  statute  of  Edward  III.,  es- 
tablishing or  testifying  the  intent  of  com- 
passing or  imagining  the  death  of  the 
feing.  The  charge  was  for  compassing 
and  imagining  the  death  of  the  King,  and 
the  overt  act  was  deolaring  the  intention 
by  printing  the  book  specified  in  the  in- 
dictment. Clear  and  conclusive  evidence 
— that  is  to  say,  evidenoe  unconti*adicted 
— was  given  that  the  book  was  printed  in 
the  establishment  by  the  workmen  of  the 
prisoner ;  that  he  paid  the  workmen,  and 
that  he  superintended  generally  the  busi- 
ness of  the  printing  establishment ;  and 
yet  most  elaborate  efforts  were  made,  and 
ultimately  sucoessfally  made,  to  go  be- 
yond that,  and  to  show  that  he  knew  the 
contents  of  that  which  he  unauestionably 
published  by  printing;  that  he  read  the 
document,  manuscript,  or  copy  from  which 
the  types  were  set  up;  and,  of  course, 
that  was  for  the  purpose  of  establishing 
his  knowledge  inuependently  of  the  fact 
of  printing  and  publishing.  Now,  that 
was  a  doctrine  held  and  applied — that  was 
proof  deemed  essential  to  the  establish- 
ment of  that  oase — when  the  law  of  libel 
was  a  great  deal  more  strict  than  it  is  al 
the  present  time,  because  it  was  held  in 
the  case  of  Bese  v.  Hwrri${b)  that  the  fact 
of  publishing  or  printing  was  the  only  fact 
on  which  the  jury  had  to  determine  ;  and 
that  the  Gourt  were  to  determine  whetheir 
or  not  the  publication  was  a  libel.  Ac- 
cording to  the  law  of  libel,  the  mere 
printing  and  publishing  was  the  offence ; 
out  where  the  charge  was  high  treason,  it 
was  deemed  necessary  to  go  beyond  the 
fact  of  printing  and  publishing — and  to 
prove  a  Knowl^ge  of  what  the  party  in- 
tended. 


(a)  6  St  Tr.  538,  Eel.  22.  It  was  there  laid 
down  that  printii^  a  book  may  be  an  overt  act  of 
compassing  the  King's  death,  under  the  statute 
of  Edward  III. ;  but  Twyn  appears  to  have  been 
indicted  under  13  Cha.  2  c.  1.  for  compassing 
the  death  and  destruction  of  the  King,  and  to 
depose  and  deprive  him,  and  declaring  such 
treasons  by  imprinting  a  certain  book.  13  Cha. 
2.  c.  I.  is  the  {Precedent  on  which  the  Treason 
Acts,  1795  and  1817,  and  the  Treason  Felony 
Act,  1848,  were  framed ;  see  above,  p.  599. 

ib)  7  St.  Tr.  996. 
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Pennefatheb,  B.  :  I  was  going  to  call 
the  attention  of  the  Solicitor- General  to 
some  distinction  between  the  case  the 
Lord  Chief  Baron  referred  to  and  the 
case  under  the  Newspaper  Act.  I  appre- 
hend the  statute  with  regard  to  a  news- 
Saper  makes  the  registxation  and  the 
eolaration  conclusive  evidence  that  a 
party  is  the  publisher,  and  it  is  conclnsiTe 
evidence  of  everything  therein  contained. 
Now,  in  the  case  of  the  State  Trials,  that 
was  established  conclusively.  I  may  use 
the  expression,  because  nobody  can  aoubt 
it;  therefore,  it  is  as  well  not  to  make 
any  distinction. 

Soliciior-Oeneral:  I  understand  your 
lordship  perfectly  well.  I  do  not  think  it 
necessary  for  me  in  this  case  to  discuss 
that  which  may  be  considered  as  a  vexaia 
questio,  as  to  whether  the  mere  statutable 
evidence  of  proprietorship  ought  to  fix  on 
the  publisher »  or  editor,  or  proprietor  of  a 
paper,  with  all  the  consequences  crimin- 
ally which  are  intended  to  be  guarded 
against  by  this  Act  of  Parliament. 

PiGOT,  C.B. :  Or  to  put  it  in  different 
words,  to  withdraw  that  question  of  actual 
intent  from  the  jury,  for  that  is  the  ques- 
tion. 

Solieitor-Oeneral :  I  do  not  intend  to 
withdraw  that  from  the  jury.  I  intend  to 
impress  on  the  jury,  and  it  will  be  for 
your  lordship  to  say  whether  that  is  the 
law,  that  they  are  bound  to  collect  the 
intent  from  what  appears  on  the  face  of 
the  publications,  their  nature  and  their 
tendency,  so  far  as  the  prisoner  at  the  bar 
is  the  author  and  composer  of  those  ad- 
mitted seditious  libels ;  that  is  all  which 
I  think  it  is  necessary  for  me  to  do  in 
this  case,  because  I  think  the  inference 
from  the  evidence  is  so  plain ;  but  again, 
as  far  as  what  are  alleged  to  be  Lalor'e 
and  Brennan*8  compositions,  if  they  have 
been  published  by  tne  prisoner  with  a  full 
knowledge  of  their  contents,  amounting 
to  an  adoption  of  them  by  his  own  acts  as 
a  partnership  concern  and  proprietorship 
of  this  paper,  to  carry  out  tnose  seditious 
views  and  treasonable  purposes,  I  do  say, 
under  those  circumstances,  it  is  not  with- 
drawing the  intent  from  the  jury,  by 
leaving  that  intent  to  them,  with  what  I 
consider  concIuBive  evidence  of  that  in- 
tent. So,  therefore,  my  lords,  I  will 
neither  occupy  your  lordships*  time,  nor 
will  I  the  time  of  the  jury,  by  pressing 
a  question  which  is  perhap  more  properly 
a  question  of  law — scarcely  arising  in  this 
case. 

PiGOT,  C.B. :  It  is  altogether  a  question 
of  law. 

[The  Solieitor-Oeneral  resumed  his  ad- 
dress to  the  jury.] 

Now,  gentlemen,  you  have  too  much 
intelligence  not  to  understand  the  ques- 


j  tion  which  is  propounded  to  yoa  by  tk 
I  indictment — did  the  prisoner  at  Ur 
I  bar  compass  or  imagine  to  depose  tl 
;  Queen  P  I  take  the  liberty  of  men^ 
ing  to  you  again,  that  it  does  not  mai 
I  that  he  intended  to  depose  the  Quee 
!  from  her  Imperial  Grown  as  extending  t 
I  all  her  dominions  ;  but  if  it  was  intei^: 
I  to  sever  any  one  portion  of  her  donunicL' 
,  held  under  the  Imperial  Crown  from  tfe^ 
residue  of  it,  that  was  the  treason  intendt: 
i  by  Uiis  Act.  And  the  second  qaestioaif 
'  did  ho  intend  to  get  up  an  insnrrectim  c 
I  a  rebellion  by  levying  war,  and  did  b-. 
I  forward  that  treasonable  purpose  of  ^ 
mind  P  If  he  did,  yon  are  bound  to  fit. 
him  guilty.  And  then  the  qnestion  ftw 
where  are  you  to  find  the  evidence  ( 
those  treasonable  intentions  P  Of  ooon 
I  perfectly  agree  in  the  principle,  tk 
treasonable  intentions  are  mere  mente^  .; 
operations — they  are  the  workings  of  j  1 
disloyal,  bad  heart,  contemplatiog  tm-  i 
souable  purposes ;  and  it  is  not  pofe^i^^ 
for  a  human  tribunal  to  discover  or  uas- 
tain  whether  those  treasonable  intente 
are  planned,  devised,  compassed,  or  i^ 
gined,  except  from  the  acts  and  decltfi- 
tions,  as  I  Imve  already  said,  of  the  nitifi 
charged;  and  you  are  to  collect  tost  is- 
tention,  therefore,  from  his  decbnto 
and  his  aots.  Now,  gentlemen,  the  ^ 
of  Parliament  does  not  say  that  yoa  vt 
to  be  confined,  in  collecting  those  tresis- 
able  intentions,  to  the  writing  and  pub- 
lishing of  a  mere  writing,  or  the  publishi^ 
of  a  mere  printing,  because  these  treasi; 
able  intentions,  as  it  was  nnder  the  (^ 
law  of  treason,  may  be  collected  from  tbe 
other  acts  of  tiie  parties.  And  the  bxi^ 
count  of  this  indictment  having  charged 
upon  the  prisoner  that  he  intended  iii» 
two  species  of  treason,  goes  on  to  sa7,tbt 
the  overt  acts  of  those  treasonable  inteoto 
were  not  merely  the  expressing  hifl  ow  , 
intentions  in  his  own  writing  or  in  tb« 
writing  of  others,  but  his  publishing  tfaeet 
several  articles  and  publications  in  ^ 
newspaper,  in  furtherance  of  the  gen<3il 
object  of  that  treasonable  oonspiracj  ^^^ 
existed  in  the  country ;  for  I  will  jnst  pa* 
it  in  this  way:  suppobe  the  prisoner  at  tbe 
bar,  or  the  proprietor  of  anv  newspaftf- 
does  not  publish  a  single  article  of  his  own  i 
but  suppose  there  is  brought  to  him  apn 
clamation  from  the  leaders  of  a  rebelm 
addressed  to  the  people  of  Ireland,  calhsg 
upon  them  to  arm,  and  sever  this  oonntij 
from  its  union  with  Bngland — to  set  vp 
an  independent  nation,  and  form  a  ^ 
republic  ;  although  the  publisher  of  tltf| 
paper  did  not  compose  a  single  word  of 
that  rebellious  proclamation,  but  memJ 
put  it  into  his  pa{>er,  that  would  be  eimJ 
an  overt  act,  on  his  part,  of  high  treaao&; 
and  you  would  be  told  by  the  Court,  u 
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jon  were  sittinff  trying  snoh  a  case  as 
that,  that  it  would  be  your  bonnden  duty, 
if  you  were  satisfied  that  he  knew  what 
l^e  was  doing,  that  he  was  aware  of  the 
I      effect  of  this  proclamation,  and  the  object 
for  which  it  was  intended,  to  find  him 
guilty  of    high  treason.      Where  is  the 
I      Govemment  that  could  stand  an  hour  if 
I     that  was  not  the  law  of  the  land  P     We, 
r      therefore,  not  only  charge  those  publica- 
t      tions  of  the  prisoner  himself,  as  evidenc- 
ing his  disloyal  and  treasonable  intents, 
[     imaginations,  and  the  workings   of    his 
heart  to  carry  out  this  treasonable  con- 
spiracy ;  but  we  charge  on  him  that,  sup- 
r      posing  these  were  really  the  compositions 
I      of  Laior  and  Brennan,  he  published  their 
treasonable  articles,  in  order  to  excite  the 
people  to  insurrection  agednst  the  Sotc- 
reign  and  the  Imperial  Crown.  We  charge 
the  publishing  of  them  as  distinct  overt 
acts,  whether  he  composed  them  or  not. 

Now,  gentlemen,  it  is  perfectly  plain  on 
the  face  of  the  paper  itself,  that  this  paper, 
called  the  Irieh  Felon,  was  published  as 
the  successor  of  a  suppressed  paper  called 
the  United  Irishman;  and  it  has  been 
sought,  as  it  were,  to  enlbt  your  sympa- 
thies for  Mr.  Mitchel,  who  appears  to  have 
been  convicted  of  the  seditious  libels  con- 
tained in  that  paper—- and  which,  I  sup- 
pose, some  of  you  have  read,  if  not  all — 
some  of  the  numbers  of  which,  I  must 
say,  were  a  disgrace  to  the  literature  of 
our  country. 

BuU ;  My  lords,  I  must  respectfully  call 
upon  the  Oourt  to  interpose.    The  United 
IrUhman  is  not  before  the  jary- 
SoUcUor- General:  Then  I  withdraw  it. 
Butt :  It  cannot  be  withdrawn.    I  hope 
it  will  not  occur  again. 

PfiVNEFATBBR,  B. :  I  protest,  Mr.  Butt, 
that  there  has  been  a  great  opening  given 
to  the  Solicitor'  General  for  his  comment. 
A  great  part  of  your  elo(]uent  speech  for 
the  present  prisoner  consisted  in  animad- 
versions on  the  trial  of  Mitchel,  and  in 
stating  the  reason  which  influenced  the 
prisoner  to  become  his  successor,  as  it 
were,  in  the  adoption  of  the  Irish  Felon 
as  the  successor  lo  the  United  Irishman, 
Whether  that  does  not  open  something 
may  be  a  question.  If  the  solicitor-  QeneraX 
now  does  not  mean  to  press  it  any  further, 
there  is  an  end  of  the  matter. 
Butt :  I  am  quite  satisfied. 
iThe  Solicitor' General  proceeded  to 
comment  on  the  article  signed  "  John 
Martin^'*  which  ftppe:^red  in  the  first  num- 
ber of  the  paper  on  June  24.] 

Gentlemen,  I  have  done  with  the  paper 
of  the  24th  of  June.  So  far  as  the 
prisoner  was  concerned,  that  was  his 
prospectus,  putting  forth  to  the  public 
we  prinoipfes  on  which  this  journal 
was  to  be  conducted.    Ho  was  arrested 


on  Friday  the  8th  of  July.  Between  the 
24th  of  June  and  the  22nd  of  July  this 
treasonable  conspiracy  iu  the  country 
had  made  considerable  progress.  It 
appears  from  the  document  in  question, 
that  the  plan  of  the  insurrection  was  tbiii 
— that  the  time  at  which  it  was  intended 
it  should  break  out,  was  to  be  when  the 
harvest  was  saved;  the  arrangements 
were  to  be  made,  the  people  armed,  and 
the  conspirators  were  to  mature  their 
plans,  so  that  it  should  break  out  when 
the  harvest  was  saved,  and  the  commis- 
sariat would  have  been  provided  for.  In 
the  meantime  the  authorities  endeavoured, 
by  a  vigorous  interposition,  to  arrest  the 
progress  of  this  frightful  rebellion  then 
growing  in  the  country;  and  amongbt 
j  others  who  were  apprehended,  was  the 
prisoner  at  the  bar,  on  the  8th  of  July. 
Gentlemen,  you  will  see  from  the  context 
of  the  articles,  that  those  arrests  changed 
the  whole  plan  of  operations  ;  the  rebel- 
lion did  not  break  out  by  an  attempt  to 
rescue  Mitchel,  which  was  the  plan  as  con- 
tained in  the  first  article.  But,  gentle- 
men, circumstances  change.  On  the 
22nd  of  July  some  more  of  these  leaders, 
these  promoters  of  the  disaffection,  are  ap- 
prehended. Measures  are  taken  by  the 
Government  to  suppress  or  cut  short  this 
intended  movement.  Martin  and  othei*s 
are  in  gaol.  The  object  is,  to  effect  before 
their  trial  a  general  insurrection  in  the 
country,  which  would  lead  of  course  to 
their  escape  from  punishment.  Now  read 
Mr.  Martin* 8  manifesto  from  the  gaol  on 
the  22nd  of  July,  and  see  whether  it  does 
not  bear  me  out  in  what  I  am  saying. 

*'  Brother  Irishmen,  I  address  you,  it  may  be, 
for  the  last  time." 

Now  that  has  a  double  meaning — either 
that  the  prison  was  to  be  stormed,  and  the 
prisoners  emancipated ;  or  else  he  was  to 
be  tried  and  convicted. 

"  While  yet  I  have  the  means  and  opportunity 
of  communicating  with  yon,  let  me  offer  you  my 
advice  as  to  the  position  yon  ought  to  take  with 
ref^rd  to  the  proclamations  directed  against  you 
I  and  agaiust  Ireland  by  the  foreign  tyrants.'' 

I  The  proclamations  he  refers  to  were  the 
proclamations(a)  enabling  the  well-affected 
people  to  obtain  licences  to  keep  their 
t  arms,  but  disabling  disloyal  persons  from 
I  having  arms — taking  their  arms  from 
those  who  were  intending  insurrection  and 
massacre — taking  from  the  hands  of  some 
the  rifle  that  would  be  aimed  at  the  head 
of  a  loyalist ;  and  from  the  hands  of  others, 
the  pikes  by  which  this  insurrection  was 
to  be  carried  out. 

"  Let  me  offer  my  advice  as  to  the  position 
you  ought  to  take  with  regard  to  the  proclama- 

(a)  Issued  July  18,~lm 
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lions  directed  against  you.  My  advice  is,  shortly, 
that  you  stand  to  your  arms.  Stand  to  yoar 
arms  1 " 

Stand  to  your  arms  is  again  repeated. 
It  then  goes  on  to  say — 

"  Attack  no  man  or  men — offend  no  man  or 
men ;  offer  forgiveness,  and  peace,  and  brother- 
hood to  all  Your  countrymen — even  to  those  of 
the  foreign  faction ;  be  calm  and  patient  with 
the  very  officials  of  the  English  tyranny  :  but 
stand  to  your  arms  I — defend  your  lives — vindi- 
cate your  rights  as  men,  and  the  rights  of  our 
dear  native  land.  Oh !  as  you  have  the  spirit 
of  men  to  revolt  against  our  country's  shame 
and  slavery — the  hearts  of  men,  to  feel  for  our 
people's  misery — as  you  love  justice  and  hate 
oppression — as  you  love  and  fear  the  God  of 
whose  righteous  decrees  British  rule  in  Ireland 
is  a  dire  violation — stand  firm,  and  yield  not  an 
inch  of  ground  to  the  threats  and  rage  of  our 
alarmed  tyrants !  Let  them  menace  you  with 
the  hulks  or  the  gibbet  for  daring  to  speak  or 
write  your  love  to  Ireland.  Let  them  threaten 
to  mow  you  down  with  grape-shot  as  they  have 
massacred  your  kindred  with  famine  and 
plague." 

That  is  revolt.  Stand  to  your  arms. 
T)o  not  obey  the  law.  Do  not  surrender 
your  anns ;  keep  them,  for  the  InBurrec- 
tionary  purpose  which  we  have  been 
preaching  up  to  you  is  about  to  be  cwried 
into  effect. 

"  Spurn  their  brutal  *  Acts  of  Parliament  * — 
trample  upon  their  lying  proclamations — fear 
them  not.*' 

Gentlemen,  our  ears  have  become, 
during  the  last  six  mouths,  so  accustomed 
to  the  frantic  revolutionary  manifestoes, 
doctrines,  and  preachings  that  have  been 
uttered  in  this  city  and  other  parts  of  this 
country,  that  we  begin  to  think  this  is  all 
harmless  and  i'amiliar  language,  and  to 
look  on  it  as  mere  ordinary  table-talk; 
but  is  it  not  a  call  on  the  people  to  trample 
on  the  proclamations  of  the  Government, 
to  disobey  the  laws,  to  stand  to  their 
arms  P 

£The  Solicitor' General  proceeded  to  com- 
ment on  the  articles  in  the  indictment 
signed  by  other  persons,  and  contended 
that  the  prisoner  must  have  been  cognisant 
of  and  have  adopted  them.] 

You  will  see  tnat  these  two  numbers,  of 
the  15th  and  the  22nd  of  July,  contain  a 
direct  call  to  arms,  to  carry  out  the  insur- 
rection, and  overthrow  the  Government 
of  Ireland. 

"  Either  *  authority '  in  Ireland,  with  its  long 
following  of  Lord  Lieutenants  and  detectives, 
police  constables  and  prisons,  mast  cry  craven, 
with  knee  to  earth,  or  *  felony '  shall  have  its 
voice  stifled  for  ever,  and  its  limbs  chained  with 
the  heaviest  chains,  and  its  flesh  blackened  by 
the  taskmaster's  blows." 

This,  gentlemen,  was  a  direot  intima- 


tion to  every  one  who  wae  engaged  in  this 
treasonable  conspiracy,  who  are  all  liable 
to  be  indicted  under  the  statute — ^it  is  i 
plain  intimation  to  them  that  now  was  ihax 
time,  or  never.  They  must  rise  up  and 
arm  They  must  rescue  the  prisoners; 
and  they  must  overturn  the  Qovemment, 
or  there  was  no  hope  lefb. 

**  There  can  be  no  quarter." 

No  quarter  I  Indeed  there  would  have 
been  no  quarter.  You  would  have  found 
there  would  have  been  no  quarter.  It  if 
so  announced. 

"  The  sool  of  this  land  is  roused — its  blood  if 
up—its  grasp  is  on  the  throat  of  its  foe,  sad 
never  will  that  grasp  unloose,  unty  its  ear  drinli 
in  the  death-groan." 

Aye,  the  death-groans  of  every  weD- 
affected  man,  every  loyal  man  in  the 
country,  every  man  attached  to  order,  u 
the  constitution,  to  the  connexion  betwiees 
the  two  countries ;  his  death-groan  would 
have  been  drank  in  by  the  ears  of  thfise 
f  nrious  democrats  who  were  endeavoorifif 
to  introduce  this  revolution  inu>  tlie 
country,  and  establish  a  republic 

"  We  hate  English  *  Government '  and  fiif- 
lish  <  law  * — Clarendons  and  Blaekbomes^vt 
are  'rebels,'  ay,  desperate  ' rebels'  acd  ' feloB^' 
thorough-going  *  feloni  *— " 

And  yet  you  are  to  express  a  doubt  m 
all  this.  Now  the  hatred  of  Liord  CUm^ 
don  is  combined  with  the  Enelish  Qovers- 
ment.  The  Queen^s  viceroy  hated !  Per- 
sonally, it  is  not  Lord  Clarendon,  but  it  i* 
Lord  Clarendon  as  the  representative  of 
the  Queen— the  Queen's  Lord  Lievim^ 
in  this  country,  carrying  on  in  Ireland t^ 
government  of  the  united  Empire.  Hui 
is  what  is  hated.  It  is  not  Chief  Jubtke 
Blackhwme  as  Chief  Justice  J&ZocJk&uras  wk 
is  hated,  but  it  is  the  English  law  that  a 
hated,  administered  in  the  land  bj  Iri^ 
judges  administering  the  laws  under  sn 
Irish  constitution.  That  is  what  is  hated; 
and  there  is  no  treason  in  this !  Tbcee 
gentlemen  announce  themselves  as  despe- 
rate rebels  and  thorough-going  felons. 
*'  heart  and  soul,  every  one  of  as." 


Who  are  *'  us  P  "  Mr.  Joteph 
Mr.  John  MarHn,  and  Mr.  Jamm 
Lahr,  1  will  speak  of  no  others ;  no  otiiers 
appear  in  this  indictment;  bnt  h^ne  th^j 
are,  the  confederates,  contributing,  up> 
holding,  fostering,  propagatang;^  these 
principles  in  the  dissemination  of  tiseee 
treasonable  publications. 

**  Irish  politics  may  now  be  fairly  redooed  t; 
this " 

Here  is  another  elassie  term  ;  perliaptit 
will  b^eotte  the  oantof  iih»  f^aiiaa. 
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•«  *  Authority  '  must '* 

Do  what  P 

**  *  Anthority  *  must  squelch  •  felony,'  or 
♦  felony '  must  squelch  *  authonty.' " 

It  means,  of  oourae,  to  extinguish— autho- 
rity must  extinguish  felony,  or  felony 
must  extinguish  authority. 

PiooT,  G.B. :  It  is  an  expression  of 
Carlyle's. 

SoUoUoT'Oenerdl  :  Of  the  celebrated 
deist? 

PiooT,  G.B. :  No ;  that  was  Richard,  Hke 
other  is  Thomas. 

SoUcUor-  Oeneral :  One  was  a  gentleman, 
who  inculcated  the  doctrines  of  Christianity 
after  a  strange  fashion,  and  I  thought  it 
might  have  been  an  expression  well  worthy 
of  hia  publications. 

'*  There  is  one  broad  path  which  we  must 
follow.  If  we  enter  oo  it  fearlessly,  and  pursue 
it  to  the  end,  it  will  lead  to  the  open  country  and 
the  blue  sky  ;  if  we  turn  to  the  richt  or  to  the 
left,  we  will  he  lost  in  the  labyrinth*  and  perish 
miserably  on  the  way.  That  path  is  the  war- 
path.   War  is  fairly  proclaimed  at  last.*" 

That  is  on  the  I5th  of  July  when  the 
proclamation  was  issued  to  preyent'  them 
Deing  armed. 

"War  is  proclaimed,  and  until  it  commence 
we  must  spend  our  time  in  preparation.  Felons 
of  Ireland  1  arm,  and  that  immediately." 

He  draws  the  distinction  between  the 
proclamation  of  war  and  the  commence- 
ment of  it.  We  must  commence.  The 
times  were  pressing. 

"  The  breathing  space  before  you  must  close 
with  your  foemen  is  brief  indeed,  and  you  must 
treasure  every  minute.  If  you  fall,  remember  it 
is  noble  to  die  wiUi  a  broken  or  a  reddened 
weapon  in  our  hands. 

<*In  the  cose  of  Ireland  now,  there  is  but 
one  fact  to  deal  with,  and  one  question  to  be 
considered.  The  fact  is  this— -ihat  there  is  at 
))resent  in  occupation  of  our  country  some 
40,000  armed  men  in  the  lirery  and  iterrice  of 
England;  and  the  question  is  how  best  and 
soenest  to  kill  and  capture  those  40,000  men  ?  " 

Need  I  delay  you  a  moment  P  If  you 
are  satisfied  that  those  productions,  recog- 
nised by  this  man,  collecting  the  oyidence 
of  the  intent  of  every  man*s  mind  from  his 
productions — can  you  hesitate  a  momeat 
m  forming  your  opmion  as  to  the  intent  of 
thia  sanguinary  sentiment  expressed  in  that 
uper  P  What  is  the  meaning  of  all  thi.i  P 
'be  object  that  was  then  to  bo  effected 
was,  to  kill  and  capture  the  40,000  troops 
and  constabulary  who  are  protecting  our 
country  from  this  blood-thirsty  insurrec- 
tion. Gentlemen,  to  carry  out  that,  this 
ilisurrection  was  precipitated,  as  a  matter 
of  neoessiW ;  and  the  harvest  was  not  to 
te  Waited  for. 


?i 


These  are  the  proclamations  of  rebellion 
published  through  these  seditions  papers. 
It  might  be  considered  severe  to  make 
the  mere  publbher  of  a  newspaper  respon- 
sible for  an  article  of  whicn  he  was  not 
cognizant ;  but  I  am  putting  it  now  on 
the  admitted  recognised  law  of  the  land, 
from  which  there  is  no  escape ;  from  whicJi 
there  cannot  be  pressed  into  your  jury-box 
any  false  issue  tnat  you  are  to  try. 

if  you  believe,  that  the  editor  of 
this  paper  lent  himself  to  this  treasonable 
conspiracy,  by  having  his  own  treasonable 
compositions  published ;  and  by  adopting, 
rocognising,  and  disseminating  the  trea- 
sonable publications  of  these  two  other 
men,  there  is  no  question  for  you  then, 
but  to  say  do  these  publications  betray 
in  them  treasonable  or  felonious  intents 
or  imaginations,  for  the  purpose  of  de- 
posing our  Sovereign  and  levring  a  war  in 
Ireland  P  If  on  the  face  of  those  docu- 
ments you  believe  that  is  the  meaning  and 
the  object  of  them,  they  are  then  the  overt 
acts  of  tho  mind,  which  betray  the  feel« 
ings  of  the  person  who  uses  them,  to  show 
and  exhibit,  I  may  say  in  aU  their  de- 
formity, the  sangumary  and  disloval  emo- 
tions which  were  working  in  the  hearts  of 
those  traitors,  whose  compassings  and 
imaginations  this  man  has  adopted  and 
disseminated,  in  order  to  raise  insur- 
rection and  i*ebellion  in  the  country, 
if  vou  believe  that,  you  are  bound  to 
find  the  prisoner  guilty.  God  forbid  that 
a  jury  should  ever  interfere  with  the 
legitimate  authority  of  the  Court.  God 
forbid  that  any  appeal,  no  matter  bow 
enunciated,  no  matter  how  pressed,  could 
induce  any  jury  to  take  upon  itself  to 
decide  the  law  contrary  to  the  opinion 
of  the  Gourt;  but  takm^  the  law  from 
the  Court,  I  sav  that  the  issue  which  you 
have  to  try  is  this,  did  this  man  entertain 
those  disloyal  feelings,  and  did  he  express 
them  by  his  own  writing,  and  did  he 
express  them  in  the  writings  which  he 
has  adopted  P  If  he  has  done  so— if 
he  has  expressed  them  by  his  own  com- 
positions, the  inevitable 'result  by  law, 
common  sense,  and  justice  would  be,  to 
entitle  the  Crown  to  your  verdict.  But 
if  in  aid  of  that  you  bring  the  other  pub- 
lications as  the  children  of  his  adoption, 
as  the  instruments  by  which  this  insur- 
rection was  to  be  worked  out  in  the 
coxmtry ;  if  vou  believe  he  adopted  them ; 
that  they  did  evince,  divulge,  and  declare 
the  treason  of  his  hearts  his  disloyalty  to 
his  Queen,  the  intent  to  make  war  aa^ainst 
her  authority —you  will  have  no  difficulty 
or  doubt  as  to  what  should  be  your  ver- 
dict. I  do  not  presume  to  demand  from 
you  any  verdict,  but  that  which  your  own 
consciences  dictate,  prqteoting,  the  pri- 
soner as  far  as  your  verdict  ou^t  to  pro- 
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tect  him,  if  he  be  innocent ;    but  acting  | 
manfully,  fearlessly,  regardless  of  conse-  ' 
quences,  discharging  your  duty  under  the 
solemn  obligations  which  have  placed  you  j 
there  ;  under  the  solemn  obligation  which 
the  law  and  the  constitution  have  imposed 
upon  you,  you  will  give  that  verdict  which 
1  have  no  doubt,  will  satisfy  your  own  con- 
sciences, and  satisfy  the  country,  in  the 
peace  of  which  we  are  all  so  deeply  in- 
terested. 

Summing  up. 

PiGOT,  C.B.  :  [The  prisoner  is  charged 
with  compassing  to  depose  the  Queen  from 
the  style,  honour,  and  roval  name  of  the 
Imperial  Crown  of  the  United  Kingdom, 
and  with  expressing,  uttering,  and  declar- 
ing such  compashing  by  publishing  certain 
printings  or  writings,  or  by  certain  overt 
acts  and  deeds ;  also  with  compassing  to 
levy  war  against  the  Queen,  and  with  ex- 
pressing, uttering,  and  declaring  such 
compassing  in  the  same  way.] 

It  was  said,  during  the  trial,  that  for 
the  pui*po8e  of  determining  your  verdict, 
the  only  question  which  you  would  have 
to  try  was,  whether  or  not  the  prisoner  at 
the  bar  published  a  certain  printed  paper, 
and  whether  that  printed  paper,  which  he 
so  published,  indicated  what  was  imputed 
by  the  Crown.  The  Act  of  Parliament 
does  not  enact,  that  if  a  person  shall  pub- 
lish a  printed  paper,  and  that  printed 
paper  shall  have  a  certain  meaning,  he 
shall  be  guilty  of  felony.  It  fastens  guilt 
on  the  two  things,  namely,  the  intent,  and 
the  uttering  and  declaring  that  intent. 
By  the  express  terms  of  the  Act  of  Parlia- 
ment, both  these  together  constitute  the 
oflence.  I  do  not  feel  myself  at  liberty  to 
separate  the  one  from  the  other,  or  to  tell 
the  jury  that  they  are  bound  to  find  the 
intent  irrespective  of  everything  save  the 
fact  of  publication,  and  the  document  | 
which  is  published.  Upon  this  subject  I  i 
did  upon  a  former  trial,  and  I  do  now,  ; 
fully  and  entirely  adopt  the  instruction  i 
which  was  then  conveyed  by  my  learned 
colleague  to  another  jury  (a) ;  and  to  which  ! 
I  would  not  advert  otnerwise  than  in  point-  i 
ing  it  out  as  an  authority  in  which  I  then 
concurred,  in  which  I  now  concur,  and 
which  I  shall  follow  in  ray  direction  in 
this  case  to  you. 

You  are  not  here  trying  whether  or  not 
he  is  guilty  of  a  seditious,  inflammatory, 
or  highly  mischievous  libel,  but  whether 
he  is  guilty  of  treason  felony.  You  are 
not  here  to  determine  on  the  guilt  or  inno- 
cence of  John  Miichel ;  nor  are  you  called 
upon  to  determine  upon  the  nature  or 
oharacter  of  the  publication  called  the 
Unite^i  Irxehmom.      All  that  appears  is, 

Co)  See  Reg,  v.  O*j)oherty,  above,  p.  867. 


that  that  person  was  charged  with  ii 
oflence,  and  that  he  was  convided  ^' 
that  ofloDce  ;  which  convictdon,  I  nut. 
tell  yon,  so  far  as  the  prisoner  at  tbek 
is  concerned,  is  not  evideoce  estsbMii: 
his  guilt.  It  is  evidence  of  the  fact,  tk: 
he  was  lawfully  convicted  by  one  of  tl^ 
ordinary  tribunals  of  the  land ;  but  c 
question  can  be  raised,  nor  does  anyeib; 
in  the  present  case,  with  respect  to  tb 
guilt  or  innocence  of  that  party.  Ei- 
con viction,  and  a  reference  to  mat  hi: 
in  some  of  the  publications  now  heXw- 
you,  are  alone  in  evidence.  Aa  tb 
person  appears  to  have  been  charged  witi 
felony,  and  this  publication  is  called  tk 
Irish  Felon,  you  will  have  to  consider bof 
far  that  will  lead  you  to  infer,  as  alkg^ 
on  the  part  of  the  Crown,  that  it  tfc 
intended  by  the  prisoner  at  the  bar  & 
follow  up  such  publications  as  miffht  ]m 
been  felony  under  this  Aot  of  Paniaioot 
That  topic  on  the  part  of  the  Grown  la> 
led  to  a  very  enlarged  discussioii  in  ^ 
speech  that  has  been  addressed  to  joa  ^ 
the  prisoner's  counsel.  A  very  coDsider 
able  statement  has  been  made  to  yoavitl 
reference  to  proceedings  which  areall^ 
to  have  taken  place  on  MUcheCi  tns^ 
Not  one  of  those  proceedings  is  now  before 
you  in  evidence.  The  observations  tbi 
were  made  on  the  subject  were  madewit^ 
a  view — we  did  not  consider  that  the  wo- 
sel  ought  to  be  debarred  from  the  oppir 
tunity  of  presenting  this  topic — to  indM** 
how  and  why  it  was,  that  the  prisoner  k 
the  bar  expressed  and  felt  that  sympatliy 
in  the  fate  of  MUchel,  which  appeiufliD  (b^ 
of  the  documents  laid  before  joa,  p^ 
owing  to  which  it  was  that  he  Dodertock 
the  establishment  of  a  paper  which  bem 
the  title  of  "  The  awxeesor  to  th^  Vv^ 
Irishman"  But  beyond  that,  these  topr 
are  wholly  irrelevant. 

Gentlemen  of  the  jury,  telling  yon,  asl 
have  already  done,  that  the  question  J^ 
have  to  try  is,  whether  or  not  the  priscie 
entertained  the  intent — ^I  shall  xue  tint 
short  phrase  in  order  to  indicate  the  mm- 
ing  of  this  statute-- and  whetiitf  ^ 
uttered  or  declared  that  intention  br 
writing,  I  have  now  to  observe,  that  tbf 
evidence  to  establish  the  chai^  ^^lu^ 
combines  these  two  allegations,  is  f^* 
dence  chiefly  of  the  printed  publicatioifc 
that  are  stated  in  the  indictment.  I  ^1 
it  is  the  evidence  chiefly  of  those  pn^ 
lications,  because  with  reference  to  ot^ 
matter  which  it  will  be  for  you  to  tij 
there  is  some  other  evidence  in  the  w* 
to  assist  you  in  coming  to  a  concIojioB- 
And  perhaps  the  more  convenient  mode 
in  which  you  may  weigh  and  consider  dtf 
evidence  as  it  applies  to  establish  ^ 
charge.  Is  by  considering  first,  irhe^ 
the  pablioafeioiis  which  are  alleged  to  bst^ 
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been  published  have  been  published  at  all 
hj  the  prisoner  at  the  bar ;  next — ^what- 
ever be  the  intent  contained  in  those  pub- 
lications—ffhether  the  prisoner  at  the  bar 
entertained  that  intent;  and  then,  whether 
or  not  the  pablications  themselyes  indi- 
cate the  intent  with  wbioh  the  prisoner  is 
charged  in  the  different  portions  of  this 
indictment.  He  has  made  l^e  declaration 
that  he  was — 

•*  the  sole  and  only  proprietor  of  a  certain  new«- 
paper  entitled  the  Irish  Pelou,  and  that  there  is 
not  nor  are  there  any  other  person  or  persons 
whatsoever  a  proprietor  or  proprietors  of,  or 
who  has  or  have  any  share  or  profit  in  said 
newspaper,  or  who  is  or  are  entitled  to  any  share 
or  profit  in  said  newspaper.  And  I  also  declare 
that  I  am  the  sole  and  only  printer  and  conduc- 
tor of  the  actual  printing  of  the  said  newspaper, 
and  that  I  am  the  sole  and  only  publisher  of  the 
said  newspaper." 

The  same  Act  of  Parliament  (6  &  7 
WtU,  4.  o.  76.)  requires  this  declaration  to 
be  signed  before  the  party  establishes  the 
newspaper ;  and  it  is  made 

"coudusive  evidence  of  all  the  matters  set 
forth  in  it  as  required  by  the  Act,  and  of  their 
continuance  down  to  the  time  in  question." 

NoWj  eentlemen,  I  have  to  tell  you  as 
matter  ch  law  that  the  fact  of  publication 
is  evidence  to  go  to  you,  from  which  you 
may  infer  that  the  person  who  published 
knew  what  he  was  publishing.  It  is  not 
oonclasiye  eyidence,  but  it  is  evidence 
upon  which  your  good  senue  and  judg- 
ments are  to  be  applied,  in  inferring 
whether  or  not  the  prisoner  knew  what  he 
published,  and  intended  what  it  conveyed. 
Nay  more,  I  will  so  farther  and  say,  that 
if  a  publisher  tooK,  from  the  person  who 
wrote  it,  a  document  without  doing  moi*e, 
and  if  it  were  proved  that  the  person  from 
whom  he  received  it  had  made  no  pre- 
vious communication  with  him,  and  there 
was  no  previous  concert  between  them; 
yet  if  he  takes  a  document  which  is 
calculated,  necessarily,  to  lead  to  a  cer- 
tain result,  the  jury  may  fairly  infer,  that 
what  necessarily  will  be  produced  by  a 
party's  conduct  is  intended  to  be  effected 
by  what  he  does.  And  so,  as  it  was  put 
by  the  learned  Solidtor-Oenerai,  if  the 
publisher  of  a  paper,  knowing  what  he 
publishes,  circulaies  in  his  journal  a  pro- 
clamation calling  on  the  people  to  rise  up 
in  armed  insurrection,  to  aepose  the  Queen 
from  her  Imperial  Crown,  that  would  be 
ovidence  to  go  to  the  jury  that  what  be 
knowinglv  published  he  intended — that 
the  result,  to  which  what  he  know- 
ingly published  was  calculated  neces- 
sarily to  lead,  was  designed  by  the  party 
tvbo  published,  although  he  was  not  the 
writer  or  the  author  of  the  document. 
But  still  that  is  all  a  question  to  be  con- 


sidered by  a  jurv,  and  it  is  for  them  to 
infer  the  mtent  from  the  conduct.  All  I 
mean  now  to  state  to  you  is,  that  the  fact 
of  publication  is,  as  it  has  been  stated, 
primd  facie  evidence  that  the  party  de- 
signed what  he  published*  It  is  for  the 
jury  to  determine  whether  or  not  they  are 
satisfied  beyond  a  reasonable  doubt  that 
he  did  so  intend.  The  Grown  call  upon 
you  to  draw  that  inference  from  the  mere 
laot  of  publication.  On  the  part  of  ^e 
prisoner  it  is  contended,  that  you  ought 
not  to  be  satisfied,  upon  the  mere  fact  of 
a  party  having  published,  that  the  intent 
contained  in  the  document  which  is  pub- 
lished is  entertained  by  the  publisher. 

In  the  present  case  there  is  ftirther  evi- 
dence in  the  statement  of  the  prisoner  at 
the  police  office  that  he  was  morally  re- 
sponsible. But  this  was  on  July  8th,  and 
tne  prisoner's  counsel  suggests  to  you, 
that  what  subsequently  passed  while  he 
was  in  prison,  ou^ht  not  to  be  con- 
sidered as  an  adoption  of  what  had  pre- 
viously taken  place,  or  any  sanction  of 
the  publications  that  were  made  under 
different  names  in  the  subsequent  num- 
bers of  the  papers.  Gentlemen,  all  this  is 
matter  for  your  determination. 

Now,  subsequently  to  the  arrest  three 
numbers  of  the  newspaper  were  published 
— one  of  them  on  the  8th  of  July,  the  day 
on  which  he  was  arrested  ;  two  of  them  at 
least  subsequent  to  his  arrest— one  on  the 
15th  of  July,  and  the  other  on  the  22nd  of 
July ;  and  in  the  publication'  of  the  22nd 
of  July  there  is  a  letter  which  is  admitted 
to  have  been  written  by  the  prisoner. 
The  ()rown  rely  on  tMd  as  Jurther  evidence 
from  which  you  may  form  an  inference,  or 
be  confirmed  in  any  inference  that  you 
may  draw  from  the  other  circumstances 
appearing  in  the  case,  on  the  connexion 
of  this  prisoner  with  this  newspaper. 
They  contend,  that  the  person  who  was 
the  proprietor,  the  publisher,  and  the  con- 
ductor of  the  printing  of  this  newspaper 
would  not  have  been  engaged  himself  in 
writing  articles  in  the  paper,  unless  he 
was  aware  of  the  course  and  conduct  of 
the  paper,  and  knew  what  had  been  pub- 
lished in  the  preceding  articles.  And  if 
he  knew  what  was  contained  in  the  pre- 
ceding articles, — it  will  be  of  course  for 
yon  to  say  whether  he  did  not  know  of 
those  nublications  according  as  they 
issued  irom  the  press,  and  whether  he 
did  not  know  of  them  prior  to  the  period 
of  their  publication,  ana  also  of  the  articles 
which  were  about  to  be  inserted, — you  are 
called  upon  by  the  Grown  to  infer,  that 
whatever  was  contained  in  these  publica- 
tions was  intended,  or  that  the  intentions 
conveyed  by  them  were  adopted  by  him. 

But  again,  the  Grown  contend  that,  con- 
sidering that  he  was  in  this  manner  the 
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paWflher  of  Uie  iMwspftper,  he  knew  ob 
the  8th  of  July  what  had  been  pablished 
on  the  24th  oi  Jnne  and  npon  the  lat  of 
July,  that  he  oorresponded  with  the  P^per 
while  he  was  contined  in  prison,  ana  that 
he  signed  those  docnments  while  there. 
The  Crown  then  state,  that  the  pctptt- 
itself  which  he  thns  published  famishes 
some  internal  evidence  from  which  yon 
may  infer  the  adoption  of  sentiments  con- 
veyed in  some  of  those  paragraphs  which 
were  not  admitted  to  be  the  compodtion 
of  the  prisoner,  and  which  pnrport  to  be 
written  by  other  persons.  Yon  recollect 
the  Ktrong  observations  that  were  made 
on  that  subject  by  the  prisoner's  counsel 
— f-ohservations  which  it  is  quite  right  you 
should  take  fullv  into  your  consideration 
on  this  part  of  the  caee.  It  is  alleged  on 
the  part  of  the  Crown,  that  in  the  first 
article  of  the  newspaper  in  which  there  is 
a  letter  signed  by  Mr.  John  Marfin  him- 
self, that  &ere  is  contained  in  that  very 
nuinber  a  letter  from  Mr.  Lahr,  purport- 
ing to  be  ngned  by  Mr.  Lahr,  and  as  the 
Crown  allege,  indicating  both  the  inten- 
tions oharsed  in  this  indictmeat,  both  the 
design  to  depose  the  Monarch,  and  the  de- 
sign to  levy  war  to  constrain  her  to  alter 
h^  measures  and  counsels.  And  they  con- 
tend, that  that  document  being  publi^ied 
in  the  first  of  those  newspapers,  and  the 
second  publication,  of  the  1st  of  Jaly, 
containing  another  paper  purporting  to  be 
written  b^  the  same  "  Jame$  F,  Lalor,** 
and  contaming  in  addition  to  that  another 
letter,  and  a  long  one,  purporting  likewise 
to  be  written  by  "  Jame$  F,  Laior** ;  that  | 
taking  into  account  Mr.  Martin  himself  I 
having  composed  the  article  which  con-  i 
stituted  the  leading  one  in  the  first  paper,  ' 
and  having  permitted  the  articles  purport- 
ing to  be  written  by  Lalor  to  be  insm'ted 
in  the  second — that  the  permission  to 
Lalor  to  continue  to  write,  after  the  pub- 
lication of  the  article  which  purports  to 
be  written  by  him,  and  which  is  published 
in  the  first  number,  is  in  itself  evidence 
from  which  you  are  to  infer,  that  he 
adopted  the  sentiments  which  the  first 
letter  of  Lalor,  or  the  person  writing 
under  his  name,  contains.  They  point  to 
^e  first  letter,  of  which  Mr.  Martin  was 
unquestionably  the  publisher,  as  contain- 
ing somethioff  which,  connected  with  the 
fact  of  its  publication,  indicates  the  adop- 
tion of  the  intentions  it  conveys,  because 
it  says, — 

'*  lo  a  letter  intended  for  pnblication  (if  joa  see 
it)  I  do  not  for  the  present  think  proper  to  give 
any  full  ttatement,  hot  in  private  I  f^  assured 
that  I  shall  be  able  to  satidy  your  mind  on  this 
matter.*' 

In  the  same  paper  there  are  these  ex- 
pressions,— 
<*  Yon  and  I,  and  each  and  all  of  ae,  must  deter- 


miae  to  leave  this  oftoe  as  poor  as  we  i 

it.    Without  sgieemeat  as  to  oar  objects  we 

canaot  sgree  as  to  the  eoorte  we  should  ioUow.^ 

These  ezpreasions  show,  as  the  Crown 
allege,  the  object  of  the  establulunent  of 
this  newspaper,  and  the  purpose  for  which 
this  journal  was  to  bo  carried  on ;  and 
from  that  the  Crown  call  on  you  to 
infer,  that  the  pnmiasion  to  Laior  from 
the  (Misoner  to  publish  these  imbaequent 
articles  in  other  numbert  of  the  sMne 
journal,  is  evidence  to  go  to  yon,  that  he 
adopted  the  sentiments  of  LaioT  as  indi- 
cated by  the  first  puUication  whidi  bears 
his  name. 

Well,  gentlemen,  tiie  Crown  ftirtiier 
contend — this  being  strong  primA  fame 
evidence,  as  they  allege,  on  which  you 
ought  to  infer  the  knowledge  of  the  pri- 
soner at  the  bar  of  these  publications,  and 
the  adoption  of  what  they  meant — that 
the  prisrmer  might,  if  he  would,  have  ex- 
plained their  publioation,  and  proved,  bj 
the  production  of  the  persons  bv  whom 
those  documents  were  written,  that  they 
were  written  without  his  concurrence  or 
knowledge,  and  published  without  his 
authority.  Grentlemen,  in  an  ordinaiy 
case  that  topic  may  be  fairlv  applied  bv 
t^e  jury,  and  with  more  or  less  strem^h 
against  the  party  against  whom  a  fmmd 
/a^  case  is  madeout  in  a  court  of  justice; 
but  T  am  bound,  with  reference  to  the 
prisoner,  to  suggest  to  you,  as  has  beoi 
very  powerfolly  put  by  his  counsel,  that 
none  of  theee  persons  could  have  been 
forced  to  ^ve  evidence  if  the  prisoner'a 
case  be  right,  and  if  his  allegation  be 
trne,  that  he  did  not  consent  to  the 
writing  of  tiiese  documents,  nor  to  thetr 
publication,  and  that  they  were  written 
by  persons  with  whom  he  did  not  agree, 
and  with  whom  he  had  no  previous  oom- 
munioation.  If  this  were  ^e  case,  and  if 
that  could  be  proved,  I  am  bound  to  sug- 
gest to  you  that  those  persons,  if  thef 
were  brought  forward,  must,  were  they  to 
prove  what  would  exculpate  Mr.  Maiim^ 
do  so  by  directly  inculpating  themselves ; 
and  it  is,  of  couree,  a  fair  md  proper  topic 
for  you  to  consider,  whether  the  dfiffieulty , 
if  not  the  inability  or  impossibility,  of 
producing  the  persons  who  themselves 
committed  what  the  Crown  allc^  to  be  a 
felony,  is  not  an  excuse  for  their  n<m- 
production .  If  they  were  brought  fMward 
m  this  prosecution,  beyond  all  doubt  they 
could  not  be  compelled  to  make  the  dis- 
closure. The  very  nature  of  the  prooeed- 
ing  itself,  the  character  of  the  pnblication 
charged  on  the  part  of  the  Crown  ,would  in- 
dicate that  they  would  expose  themselves 
to  an  indictment  for  felony,  were  they  to 
acknowledge  that  they  were  ^e  authors 
of  these  publicatians.  Independently 
of  that,  yon  have  to  eonsider  whether 
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or  not  they  woald  come  forward,  and 
nrhetber  yon  can  vieit  their  non-prodaction 
upon  the  prisoner  at  the  bar,  as  any  reason 
way  you  snonld,  on  that  eronnd,  form  an 
inferenoe,  or  be  confirmed  in  any,  which 
you  may  be  inclined  on  the  evidence  to 
form  against  him. 

The  prisoner's  ooaasel  sng^este  that 
there  is  other  eyidence  which  might  have 
been  produced  by  the  Crown,  the  papers 
sei^d  at  the  F^iUm  office  on  Jnly  7th,  bat 
Mr.  Pemherton  has  sworn  that  they  do 
not  relate  to  any  of  the  articles  included 
i  n  the  indictment ;  and  farther,  a  police- 
man  has  sworn  that  he  saw  two  portfolio? 
of  docaroents  removed  ft*om  the  office  on 
the  night  of  Jnly  3rd,  before  the  search,  by 
two  persons  unKnown. 

The  first  of  these  articles  is  that  en- 
titled, **  To  all  whom  it  may  concern." 
It  is  signed  *' John  Martin,**  and  is  pub- 
lished as  the  leading  article  in  the  first 
number  of  this  newspaper. 

[The  mere  statement  that  MUchel  ought 
to  have  been  rescued  would  not  sustain 
the  prosecution.]    But  it  goes  on : — 

«  And  I  am  now  disposed  to  belieye.  that  all 
the  repeal  parties  have  made  up  their  minds  to 
co-operate  in  taking  whatever  measures  may 
seem  to  them  just  and  effectual  for  obtaining 
Irish  national  independence." 

Those  words  may  signify  the  attainment 
of  a  domestic  legislature  in  the  form  in 
whiidi  it  was  at  the  time  when  what  was 
ealled  the  **  declaration  of  independence  " 
was  made,  without  dissolving  the    con- 
nexion  between    the    two  countries.    It 
may  possibly  be  susceptible  of  that  mean- 
ing.   Yet,  if  the  object  were  to  be  accom- 
plished by  force  and  violence,  it  Would  be 
a  design  to  depose  the  Queen  from  her 
title  of  the  Imperial  Crown  of  this  United 
Kingdom.    But  if  by  '*  national  indepen- 
dence "  was  intended  the  shaking  ofi  the 
authority  of  the  Sovereign, — the  authority 
of  the    Queen   as  Queen  of  the  United 
Kingdom,    and   the  establishment  of  a 
separate  and  independent  state    in  this 
country ;  or  the  destruction  of  the  United 
ELingdom  by  force  and  violence,  even  for 
the  purpOM  of  afterwards  re-establishing 
two  Kingdoms  under  a  crown  worn  by  the 
same  person,  then  the  attempt  to  effect 
that  object  by  force  and  by  violence,  would 
be  an  attempt  to  depose  the  Queen — ^to  de- 
prive her  of  her  crown ;  and  the  desi^  to 
accomplish  that  intent  would  be  within 
the  provisions,  in  my  opinion,  of  this  Act 
of  Parliament.    Did  this  nublication  indi- 
cate such  intention  P    Dia  it  indicate  the 
design  to  erect  a  separate  and  independent 
state,  or  to  depose  the  Queen  from  the 
crown  in  the  manner  that  I  have  stated  F 
In  support  of  that  the  Grown  rely  on  these 
expiessioBs  in  this  paper,-— 
**  J  fSBBOt  be  loyal  to  a  system  of 


terror,  and  eormption,  althoogh  it  usurp  lAie 
title  and  assume  the  forms  of  a  '  govemmenL' 
So  long  as  such  a  '  government  *  presumes  to 
insult  and  ii^ure  me,  and  those  in  whose  pros- 
perity I  am  involved,  1  must  offer  it  all  the  re- 
sistance in  my  power.  But  if  I  despaired  of 
successful  resistance,  I  would  certainly  remove 
myself  from  under  such  a  *  govemmenrs  *  actual 
authority. 

"  That  I  do  not  exile  myself  is  a  proof  that  I 
hope  to  witness  the  overthrow,  and  to  assist  in 
the  overthrow,  of  that  most  abominable  t^anny 
the  world  now  groans  under — the  British  Im- 
perial system." 

Then,— 

*<To  ffain  permission  for  the  Irish  people 
to  care  for  their  own  lives,  their  own  happiness 
and  dignity— to  abolish  the  political  conditions 
which  compel  the  classes  of  our  people  to  hate 
and  to  murder  each  other,  and  which  compel  the 
Irish  people  to  hate  the  very  name  of  the 
English— to  end  the  reign  of  fraud,  perjury, 
corruption,  and  *  Government '  butchery,  and  to 
make  law,  order,  and  peace  possible  in  Ireland, 
the  Irish  Fblor  takes  its  place  among  the 
combatants  in  the  holy  war  now  waging  in  this 
island  against  foreign  tyranny  In  conduotiag 
it,  my  weapon  shall  be  the  tnOh,  the  wAoie  truth, 
ami  notkiny  btU  the  truth.    So  help  me,  God/** 

Now,  with  respect  to  this  whole  publi- 
cation, the  prisoner's  counsel  suggested  to 
you  that  these  are  strong  expressions ;  that 
he  designed  an  alteration  for  the  purpose 
that  I  have  just  read,  hot  not  an  altera- 
tion to  be  effected  by  force.  In  further- 
ance of  that  view  of  this  publication  the 
prisoner's  counsel  relies  upon  that  which 
is  in  evidence,  which  cannot  of  course  be 
withdrawn  from  your  attention,  but  which 
on  the  contrary  must  now  be  submitted 
to  it,— the  opinions  which  this  man  ex- 
pressed immediately  after  a  very  exciting 
and  agitating  event — that  public  event  in 
France,  t^  which  allnsion  was  made  in  the 
speech  delivered  by  him  at  Newry.  And 
it  is  suggested,  that  what  he  here  indi- 
cates bv  this  pnblication,  is  not  more, 
although  more  strongly  expressed,  than 
what  he  intended  in  the  speech  at  l^ewry  i 
and  that,  you  know,  was  an  alteration  in 
the  present  state  of  things  without  vio- 
lence, **  without  exciting  hostility  between 
class  and  class,*'  as  I  recollect  the  import 
of  the  document,  and  without  exciting 
actual  hostility  between  this  country  and 
England. 

But,  on  the  other  hand,  the  Crown 
would  suggest  to  you,  that  you  must  take 
this  document  in  connexion  with  the  other 
publications  in  this  indictment,  and  con- 
sider it  as  being  a  leading  article  in  this 
paper,  in  which  those  other  pablications 
are  contained — that  you  are  to  consider  it 
in  connexion  with  that  document  and  the 
subsequent  condnot  of  this  paper,  and  that 
you  ought  from  that  to  impute  to  the 
person  who  wrote  these  sentiments,  both 
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or  one  of  the  designs  which  this  indict- 
ment charges. 

In  the  same  number  of  this  newspaper 
is  contained  another  pnblication,  "Mr. 
Ldlor*8  letter— To  the  Editor  of  the  Irish 
Felon**  Now,  nudonbtedly,  it  does  not 
appear  in  evidence  that  Mr.  Martin  was 
the  editor  of  the  Irish  Felon;  what  is 
proYed  is,  that  he  was  the  proprietor, 
publisher,  and  conductor.  He  appears  to 
have  written  the  first  article  in  tnis  news- 
paper, started  by  him,  without  being  the 
actual  editor.  But  you  are  to  consider 
the  penod  at  which  all  these  articles  were 
published.  That  thev  were  all  published 
at  a  Yery  earlY  period  of  the  conduct  and 
progress  of  the  joumaL  The  earliest  of 
them  appears  in  the  first  number  of  the 
paper,  the  second  appears  in  the  second 
number ;  and  I  am  bound  to  suggest  to 
you  for  your  consideration,  whether  you 
will  infer,  that  the  person  who  started 
this  journal  was  or  was  not,  at  the  very 
earlv  period  of  its  progress  or  conduct, 
likely  to  have  ascertained  what  it  con- 
tained— to  have  been  aware  of  and  looked 
ofber  its  conduct,  he  being  in  the  country, 
at  least  it  not  appearing  that  he  was  out 
of  it ;  being  within  the  means  of  signing 
the  papers  on  each  day  that  they  were 
presented  to  the  Stamp  Office ;  the  paper 
of  the  Saturday  being  sent  on  the  Mon- 
day ;  he  being  in  Dublin  on  the  20th  of 
June,  when  he  signed  the  declarations, 
and  on  the  8th  of  July,  when  he  appeared 
and  surrendered  himself  under  the  warrant 
on  which  he  was  arrested. 

£l'he  learned  judge  proceeded  to  com- 
ment on  XfoZor'tf  letter  in  the  Fdon  of  June 
24th.] 

That  is  published  in  the  paper  of  the 
24th  of  June.  It  is  certainly  for  you  to 
consider,  although  this  is  addressed  "  To 
the  editor  of  the  Irish  Felon^**  whether  it 
is  likely  that  Martin,  considering  the 
position  in  which  he  stood  as  proprietor 
and  publisher,  and  accountable  n>r  the 
printing  of  this  paper,  having  written  the 
first  article  in  the  first  number,  and  hav- 
ing written  in  one  at  least  of  the  subse- 
quent numbers ;  it  is  for  yon  to  consider 
whether  he  was  likely  to  have  seen  that 
letter  before  its  publication :  whether  you 
infer  that,  and  infer  it  without  any 
reasonable  doubt — if  you  do  infer  that  he 
read  this  paper  before  it  was  published, 
that  will  oe  strong  evidence  that  he  not 
onlv  knew  of  the  contents,  but  that  he 
adopted  them  in  publishing  or  suffering 
them  to  be  published  in  this  paper.  I  do  not 
say,  that  from  that  fact,  when  established, 
you  can  come  to  no  other  conclusion.  You 
ought  not  upon  mere  probability,  un- 
connected witn  other  facts  of  the  case,  to  \ 
infer  that  Mr.  Martin  received  this  letter 
before  it  was  published:  but  suppose  he 


did  not  read  it  before  it  was  published^ 
did  he  read  it  afterwards,  and  before  the 
publication  of  the  1st  of  July  P  If  he  did, 
you  will  consider  whether  his  sufierine 
the  paper  to  be  published,  to  which  I  shall 
afterwards  call  your  attention,  of  the  let 
of  July,  also  signed  by  "  /.  F.  Lalor**  and 
suggesting  the  formatoin  of  the  Felon 
Club,  in  connexion  with  this  office,  in 
which  this  paper  was  conducted.  No.  12, 
Trinity  Street,  and  mentioned  in  the 
declaration  of  Martin, — whether  that  is 
not  evidence  of  the  adoption  of  the  con- 
tents of  the  former  letter  of  the  same 
writer,  or  of  a  letter  at  least  of  a  person 
who  purports  to  be  the  same  writer. 

The  very  next  publioation.  published  on 
the  1st  of  July,  contains  another  letter 
signed  *'  James  F.  LaXor,**  entitled,  "  The 
First  Step—The  Felon  Glub."  In  this 
letter  **  The  First  Step— the  Felen  Club," 
there  is  this  paragraph — 

"  We  hold  the  present  existing  Government 
of  this  island,  and  all  existing  rights  of  property 
in  oar  soil,  to  be  mere  osarpation  and  tyranny, 
and  to  be  noil  and  void,  as  of  moral  effect ,  and 
oar  purpose  is  to  abolifth  them  utterly,  or  lose 
oar  lives  in  the  attempt." 

I  need  not  read  more  of  this  article. 
You  will  read  it.  It  will  be  for  you  to 
consider,  whether  there  is  anytibdng  in  it 
to  qualify  that  object  If  tluat  was  the 
object  of  this  article,  published  the  week 
immediately  following  that  in  which  the 
first  publication  was  issued,  signed  by  the 
same  name— if  you  are  of  opinion  tliiat  it 
carries  out,  or  tends  to  carry  oat,  the 
objects  that  were  indicated  in  tiie  first 

riblioation,  signed  "  James  F,  LaXor^**  as 
have  frequently  said,  it  is  for  yon 
to  consider,  takmg  into  account  the 
period  when  this  publioation  was  pro- 
jected, the  early  penod  when  this  article 
was  inserted,  and  the  means  which  Mr. 
Martin  had  of  withdrawing  from  the  pub- 
lication, whether  he  had  not  the  means 
of  preventing  the  productions  being  pub- 
lished of  the  person  who  wrote  the  rormer 
article;  and  whether  that  article  of  the 
24th  of  June,  signed  by  Lalor,  and  which 
I  have  just  read  at  so  much  length,  was  or 
was  not  adopted  by  the  prisoner  at  the  her. 
Gentlemen,  I  shall  not  go  in  detail 
through  the  other  publications ;  but  sup- 
posing that  that  article  itself  had  not  been 
published  with  the  sanction  or  authority 
of  the  prisoner  at  the  bar,  still,  if  he 
knew  that  it  was  published— had  read  it — 
was  aware  of  its  contents,  and  subsequently 
suffered  the  same  person,  or  any  person 
holding  similar  opinions,  to  publish 
articles  in  the  paper  similar  to  the  first  of 
those  specified  as  being  published  in  the 
paper  of  the  Ist  of  July,  "  llie  First  Step 
—the  Felon  Club  "  ;  it  will  be  c^iainly 
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for  yoQ  to  Bay,  whether  his  permiBsion  of 
this  subsequent  publication  is  an  adoption 
of  the  sentiments  contained  in  the  former, 
although  at  the  time  of  its  publication  it 
may  not  have  been  published  by  his  autho- 
rity or  direction^  or  with  his  immediate 
8anotion(a). 

That  is  the  obserralion  that  I  feel  bound 
to  suggest  to  you  on  this,  as  well  as  on  the 
intervening  pablications  between  the  Ist 
and  the  22nd  of  July,  which  was  the  date 
of  the  last  of  the  papers,  containing  the 
letters  signed  James  P.  Lalor, 

The  other  publications  have  been  very 
fhlly  commented  upon  by  the  counsel  who 
have  addressed  you.  I  shall  not  ti^e  up 
vour  time  by  going  over  them  ;  you  wifl 
look  at  them  carefully,  and  consider 
whether  or  not  they  indicate  either  of  the 
intentions  char^^  in  this  indictment.  You 
will  then  consider  whether  or  not  these 
publications,  or  any  of  them,  were  known 
to  Mr.  ifor^nwhen  they  were  published  ; 
or  whether,  after  they  were  published, 
they  were  read  and  adopted  by  him  ;  and 
whether  or  not  the  subsequent  publica- 
tions, if  they  were  made  by  his  sanction, 
are  any  evioence  from  which  you  can  infer, 
in  point  of  fact,  that  he  adopted  them ; 
ana  if  he  did,  whether  that  is  not  evidence 
from  which  you  may  infer,  that  he  enter- 
tained the  design,  and  that  that  design 
was  expressed  and  uttered  bv  him  in  these 
publications,  or  some  of  them,  which  is 
the  subject-matter  of  the  charge  in  this 
indictment.  I  have  already  pointed  out 
to  you  the  fact  of  publication,  which  is 
conclusively  proved — ^the  evidence  being, 
that  he  signed  not  only  the  declaration, 
but  a  number  of  each  of  the  newspapers 
which  have  been  referred  to  in  evidence 
on  the  part  of  the  Grown.  I  have  pointed 
out  what  passed  at  the  police  office ;  the 
circumstance  of  his  having  continued  the 
publication  of  the  journal  after  he  went 
pto  Kewgate ;  and  his  having  written  for 
it  after  he  went  into  Newgate.  I  have 
suggested  to  you  to  take  into  consider- 
ation all  that  has  been  pressed  with  re- 
spect to  the  construction  of  these  articles 
by  the  prisoner's  counsel;  and  also  the 
inability  of  the  prisoner  to  bring  forward 
testimony  nefl»tmng  the  authorship  or 
connexion  of  these  articles  purporting  to 
be  written  hj  other  parties ;  and,  on  the 
whole,  you  will  say,  whether  the  prisoner 
at  the  bar  is  guilty  of  having  entertained 
both,  or  either  of  those  intents,  and  of 
havinff  uttered  and  declared  both  or  either 
of  such  his  intentions  by  the  publications, 
or  any  of  them,  that  have  been  relied  on 
upon  the  part  of  the  Crown.  I  will  asain 
read  for  you  those  intentions  as  stated  in 
the  Act. 

(a)  Bat  see  below,  p.  1060. 
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"That  if  any  person  whatsoerer,  after  the 
passing  of  this  Act,  shall,  within  the  United 
Kingdom  or  without,  compass,  imagine,  invent, 
devise,  or  intend  to  deprive  or  depose  our  most 
Gracions  Lady  the  Queen,  her  heirs  or  succes- 
sors, from  the  style,  honour,  or  royal  name  of 
the  Imperial  Crown  of  the  United  Kingdom,  or 
of  any  other  of  Her  Majesty's  dominions  or 
countries,  or  to  levy  war  against  Her  Majesty, 
her  heirs  or  successors,  within  any  part  of  the 
United  Kingdom,  in  order,  by  force  or  constraint, 
to  compel  her  or  them  to  change  her  or  their 
measures  and  counsels,  .  .  .  and  such  com-- 
passings,  imaginations,  inventions,  devices,  or 
mtenttons,  or  any  of  them,  shall  express,  utter,  or 
declare  by  pubUshing  any  printing  or  writing." 

If  you  are  of  opinion  that  the  prisoner 
at  the  bar  entertained  these  intentions, 
and,  in  fact,  uttered  and  declared  them 
by  these  publications,  or  an^  of  them,  it 
will  be  your  duty  to  find  him  ffuilty  on 
this  charge.  You  are  bound  to  oe  satis- 
fied of  his  guilt,  beyond  any  reasonable 
doubt.  The  law  and  the  constitution  of 
these  countries — and  long  may  such  law 
and  such  constitution  exist — cast  around 
every  person,  charged  with  an  offence 
against  the  law,  a  protection  which  per- 
haps is  peculiar  to  our  laws  and  to  that 
constitution.  The  law  presumes  him  in- 
nocent until  his  guilt  is  proved.  That  is 
only  another  form  of  words  for  saying, 
that  a  jury  shall  not  find  him  guilty  until 
they  are  satisfied,  beyond  all  reasonable 
doubt,  that  guilt  has  been  established. 
The  presumption  of  innocence  remains 
until  it  is  rebutted  by  evidence ;  and  that 
is  the  reason  why  juries  are  advised,  and 
why  it  is  a  ps^  of  their  duty,  not  to 
convict,  unless,  beyond  any  reasonable 
doubt,  they  are  satisfied  of  the  guilt 
of  the  party  accused.  The  law  does  not 
say  that  juries  are  to  refuse  to  listen  to 
the  dictates  of  their  reasons  and  their 
judgments,  b^  yielding  to  flftncies,  or  a 
mere  possibihtv  of  innocence ;  but  they 
are  bound,  as  firm  and  rational  men,  if 
they  entertain  a  rational  doubt— and  they 
alone  are  to  judge  what  is  the  doubt  that 
ought  to  induce  them  to  withhold  the 
verdict  of  conviction— they  are  bound  to 
give  the    benefit  of   that  doubt  to    the 

Srisoner.  But  if,  without  any  reasonable 
oubt,  they  are  satisfied  that  ^uiit  is 
brought  home  to  the  prisoner,  tney  are 
bound  by  the  most  sacred  of  all  the  obli- 
gations that  can  bind  a  man  to  the  per- 
S)rmance  of  any  public  or  private  duty, 
to  give  their  verdict  in  accordance  with 
their  judgment  and  conscience.  Give  to 
the  prisoner  at  the  bar  the  benefit  of  any 
doubt,  which,  in  reason,  you  consider  he 
is  entitled  to,  on  a  fuM  consideration  of 
his  case ;  but  if  you  do  not  find  that  there 
is  any  reason  to  doubt,  that  upon  the 
evidenoe  he  is  guilty  of  having  entertained 


1059] 


Tfie  Queen  against  John  Martin,  1848. 


[m 


the  intention  which  this  Act  of  Parlia- 
ment defines,  and  of  having  expressed  it 
by  these  publications  or  some  of  them, 
yoa  will  perform  your  dnty  with  firmness 
and  with  conscientionsuess,  and  find  a 
verdict  of  guilty  against  him  for  the 
offence  with  which  he  is  charged.  Gentle- 
men, the  law  gives  to  you,  and  to  you 
only,  the  privilege,  as  it  imposes  on  you 
the  duty,  of  determining  the  fact  of  guilt. 
Your  attention  having  been  now  called  by 
me  to  all  the  circumstances  which  ap- 
peared to  me  most  material  in  the  case, 
you  will  weigh  them  all ;  and  upon  the 
full  consideration  which  you  will  give  to 
the  entire  of  the  evidence,  you  will  de- 
termine whether  or  not  the  prisoner  at 
the  bar  did  entertain  this  intent,  and  did 
express  it  in  the  manner  stated  in  the 
indictment. 

Foreman:  Will  your  lordship  be  good 
enough  to  refer  to  your  notes  oi  Mr.  Tyn- 
daVe  evidence.  Was  I  correct  in  under- 
standing from  hie  evidence,  that  Mr. 
Martin  said  that  he  was  **  morally  re- 
sponsible " ;  and  that  the  articles,  via., 
**Mr.  Lalor*8  Letter"  of  the  24th  Jane, 
and  **The  First  Step— The  Felon  Club," 
signed  James  F.  Lalor,*'  were  all  read  over 
by  him  before  he  gave  the  answer  P 

PiG0T,C.B.:  No.  Tyndall^9,\di'.  "  When 
the  informations  were  read,  I  asked 
Mr.  Martin  whether  he  wished  the  articles 
themselves  to  be  read.  Mr.  Martin  said 
that  he  did  not  think  it  necessary ;  that 
he  was  aware  of  them."  He  did  not  say 
that  he  had  read  them,  but  that  he  was 
aware  of  them.  **  And  that  he  was  morally 
responsible  for  them.  The  entire  infor- 
mations were  read  to  him,  and  the  heads 
of  the  articles  were  read  to  him."  Then  Mr. 
Baldwin  read  the  headings  of  the  articles 
in  the  informations  to  the  witness,  and 
asked  him,  **  Was  this  read  H  "  and  pro- 
ceeded so  through  all  the  articles  in  the 
informations  ;  and  he  said  that  they  were 
all  read. 

Forema/n:  There  is  another  question, 
my  lord,  that  I  was  desired  to  ask, 
Whether  the  Government  had  the  undis- 
puted power  of  preventing  the  issue  of 
stamps  to  this  newspaper  P 

Attomey-Oeneral :  They  had  not. 

Foreman .-  The  Attorney-General,  my 
lord,  stated  in  his  speech  that  he  regretted 
that  the  law  was  not  so. 

PiooT,  C.B.:  I  cannot  lay  down  any 
rule  as  to  that.  I  am  not  at  present 
aware  that  any  such  power  exists  in  the 
Crown,  or  has  ever  been  exercised.  The 
Stamp  Office  is  established,  as  you  know, 
for  the  purpose  of  issuing  stamps  with 
reference  to  various  transactions  of  life, 
for  the  purposes  of  the  revenue  which  the 
stamp  duties  have  imposed,  and  the  Act 
requires  that  newspapers  shall  be  stemped 


before  they  are  published.  But  I  in  c 
aware  that  the  power  has  ever  been  ce- 
cised  by  the  Government  of  this  conoi-; 
before  a  paper  has  been  published  ^ 
before  the  proprietor  of  a  new^r 
has  been  convicted  of  an  offence  agiii- 
the  law,  of  interfering  Bummaril?,  k 
preliminarily  to  any  law,  and  preveaii:: 
the  issue  of  stamps.  Such  a  oexuoric 
as  that  over  the  press  is  not  quite  w: 
ourrent  to  the  principles  and  maxim*  a 
our  law. 

The  junr  then  retired. 

Butt:  There  is  one  part,  my  lord?, 
which  I  should  be  most  anxioys  to  e^ 
your  lordship's  attention.  It  is  jmst  Vf- 
sible  that  the  jury  may  have  mitniKK' 
stood  the  charge  of  the  Lord  OkiafBarA 
and  supposed  that  a  subsequent  adopct 
of  the  articles,  a  recognition  anderenic 
approval  of  the  articles  published,  woi. 
constitute  the  offence. 

PiooT,  C.B. :  I  meant  to  say  thst  tc> 
would  be  evidence  to  go  to  them. 

Butt :  Supposing  that  these  were  Ifttr 
of  Later  and  Brennan,  in  the  manser/ 
which  the  case  has  been  left  to  the  joj- 
if  they  believe  the  prisoner  cogmnct :: 
those  articles,  before  they  were  puUisiif: 
he  would  be  g^iilty  of  the  offence. 

PiGOT,  C.B. :  Wot  that  he  was  gnib 
but  that  it  would  be  evidence  to  go  totti 
jury. 

Butt:  Just  take  it,  my  lord,  tbattb 
proprietor  of  the  Times  newspaper  but- 
mgly  and  deliberately  copies  I^ir/ 
letter ;  would  that  be  in  itself  saffickt: 
to  warrant  the  finding  of  a  jury  ?  I  ^ 
submit  that  if  the  prisoner  knowinglraa^ 
bond  fide  permitted  another  party  to  pe> 
lish  his  opinions  in  his  newspaper,  tbti. 
although  a  very  grave  offence,  is  not  tfe 
offence  contemplated  by  this  Act 

Pennefatheb,  B.  :  It  18  evidence  lops 
the  iurv  that  he  adopted  them;  and  if l* 
made  these  opinions  his  own,  he  is  liib^ 

Butt :  I  could  not  quarrel  with  ^ 
decision^  but  I  do  not  think  that  the  Ud 
Ohief  Baron  gave  that  direction  to  tk 
jury,  that  it  was  necessary  for  him  » 
adopt  these  articles  as  his  own  opinioo-N 

PiooT,  C.B. :  In  order  to  prevent  vij 
ambiguity  I  will  suggest  that  to  them. 

Attorney 'Owierdl:  What  I  say  is,  t^ 
if  he  published  these,  though  professii? 
to  be  the  opinions  of  Lalor,  for  the  par- 
pose  of  farthering  the  getting  up  of  this 
rebellion  or  conspiracy,  it  is  clesrij* 
overt  act  within  the  present  Act  of  Ptf^ 
liament. 

PiooT,  C.B. :  Independently  of  the  ms* 
uttering  and  declaring,  the  publicati^ 
may  be  an  overt  act  of  the  proseontioD  <f 
the  intent;  and  the  intent  proved,  tsa 
the  overt  act  done,  would  then  oonsld^^ 
the  crime. 
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Attamey- General :    Within    the    third 
branch  of  the  statute. 

Pieoi,  O.B. ;  The  felonj  defined  by 
this  Act  consists  of  two  things  —  the 
intent,  and  the  uttering  and  dedarinff 
that  intent.  The  intent  must  be  declared 
as  well  as  entertained.  It  may  be  de- 
clared by  acts,  or  by  words  published  or 
written,  or  by  words  openly  and  advisedly 
spoken.  It  is  not  an  overt  act,  in  com- 
pany with  the  intent,  which  constitntes 
the  felony ;  hot  it  is  the  intent,  coupled 
with  the  declaring  and  intending  hy  the 
overt  act;  and  when  the  overt  act  is  a 
writing  published,  it  cannot  be  otherwise 
an  OTert  act,  expressing  and  declaring  the 
intent,  than  by  the  contents  of  the  publi- 
eation  itself.  Therefore  it  is,  I  think, 
that  the  Htit  six  oounti  are  substantially 
and  precisely,  in  result,  the  same  as  the 
first  six. 

AUamey-Oeneral :  With  great  deference, 
that  appears  to  me  a  mistake  on  the  part 
of  your  lordship.  What  I  submit  the  Act 
oontemplates  is,  that  the  first  thing  to 
constitute  the  guilt  is,  that  the  party  has 
the  criminal  intent ;  and  next,  that  intent 

must  be  manifested 

PieoT,  C.B«:  Expressed,  uttered,  or 
declared. 

AUomey-  Oenerai :  By  one  of  three  modes 
— either  by  his  publication  of  written  or 
printed  documents,  or  by  open  and  ad- 
vised speeches,  or  by  overt  acts  or 
deeds.  I  think  that,  to  brin^  it  within 
the  first  branch,  that  the  jary  should 
infer  the  intention,  and  the  whole  in« 
tention,  of  the  man  from  the  document. 
Therefore,  the  document  in  itself,  in  that 
point  of  view,  should  contain  within  it  the 
evidence  of  his  intention.  But  when  we 
come  to  overt  acts  or  deeds,  they  use  the 
precise  words  which  are  used  in  the  old 
statutes  of  treason ;  and  I  say  that  what 
would  be  an  overt  act  here  of  treason 
— provided  war  were  actually  levied— 
would  be  an  overt  act  here  of  treason 
felony.  Then  I  say,  relying  on  Wai8on*$ 
case,  that  the  publication  of  any  docu- 
ment, not  containing  in  itself  every  rec[ui- 
site  to  make  it  the  enression  of  opinion, 
would  be,  and  clearly,  evidence  of  an 
overt  act  in  furtherance  of  the  objects  of 
conspiracy. 

Pevhbi ATHSK,  B. :  lu  furthOTanoo  of  the 
intention.    Use  the  word  intention, 

Attomey-Oeneral :  Vetj  well,  my  lord, 
in  f^therance  of  the  intention.  Sup- 
posing now,  we  may  use  the  name  of 
^nUh  (yBrien,  for  instance,  that  he  was 
about  iBTjiof  war,  and  that  he  wrote  to 
any  person  directing  one  thousand  men  to 
meet  him  at  a  particular  place,  without  at 
all,  in  that  document,  Btating  for  what 
they  were  to  be  assembled.  ISo  one  could 
posnb^  say  that  that  written  doounsnt, 


by  itself,  was  a  publication  expressing  his 
intention;  and,  therefore,  it  does  not 
come  within  that  portion  of  the  Act  of 
Parliament. 

PsNNErATHEB,  B. :  In  itself  it  would  not 
demonstrate  that;  bat  supposing  yoa 
prove  the  intent  <»Uunde  ? 

AUomey-Chfteral :  Then  I  say  proving 
the  intent  aliunde  is  proving  an  act  in 
furtherance  of  the  intent,  and  therefore 
clearly,  I  would  submit,  in  analogy  to  the 
present  case.  Suppo^in^  that  all  of  these 
writings  were  the  writings  not  of  Mr. 
MaHin,  but  that  Mr.  Ma/rHn  published 
them  as  the  opinions  of  others ;  still,  if 
they  were  published  for  the  purpose  of 
carrying  out  the  object  of  the  others, 
which  he  made  his  own,  I  think  that 
they  would  become  clearly  his  acts  within 
this  latter  branch  of  the  Act  of  Parlia- 
ment. 

PiGOT,  O.B. :  I  am  not  so  certain  of  that. 

Pbnnbfather,  B.  :  I  see  the  distinction 
which  the  Attarney'denerdl  has  taken. 

PiooT,  C.B.:  The  Act  does  not  say  that 
the  overt  act  shall  be  in  furtherance  of 
the  intention,  but  that  the  intention  shall 
be  '*  expressed,  attered,  and  declared  "  by 
an  overt  act. 

Attamey'Oeneral :  What  is  the  meaning 
of  the  overt  act  P  There  never  yet  was  a 
count  framed  in  an  indictment  for  treason 
that  the  act  was  not  alleged  to  be  some- 
thing done  in  fhrtheranoe  of  the  object. 

PiGOT,  O.B. :  The  words  "furtherance 
of" — ^that  is,  in  fartheranoe  of  the  object 
— are  usually  stated  in  a  count  for  treason. 

Attorney- Oenerai:  The  way  it  is  put  is, 
that  the  man  traitorously  intended  to  de- 
pose the  Queen,  or  to  deprive  her  of  life ; 
and  that  he  manifested  tnat  intent  by  the 
overt  acts  following,  in  ftirtheranoe  of  his 
wicked  and  traitorous  design  he  did  a 
certain  act,  namely,  publishing  a  written 
document.  That  written  document  may 
be  the  opinions  of  another;  still  if,  for 
the  purpose  of  effecting  the  treasonable 
object,  he  published  it  with  that  object  of 
oo-operatin^,  it  is  an  overt  act  within  this 
Act  of  Parliament.  I  do  not  think  that 
arises  here  at  all. 

PiGOT,  O.B. :  In  the  indictment  to  which 
I  called  attention  some  time  ago,  in 
Twun's  case,  in  which  the  printing  was 
laid  as  an  overt  act  of  imagining  the 
death  of  the  king,  the  way  in  which  it  is 
laid  is  this — 

"That  thoa  tnutoronsly  didst  compass  ima- 
gine and  intend  the  death  and  final  destruction 
of  oar  said  sovereign  lord  the  King,  aad  the 
ancient  and  regal  government  of  England  to 
change  and  subvert,  and  our  said  sovereign 
lord  the  King  of  his  crown  and  regal  govera- 
ment  to  depose  and  deprive.  And  these  thy 
most  wicked  treasons  and  traitoroos  imaginations 
to  fa]il,lhou  the  wM  Jehn  Twya  the  said  a7th 
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day  of  October  in  the  jear  aforesaid,  in  the 
parish  and  ward  aforesaid,  advisedly  devilishly 
and  maiiciou^ly  dld^t  declare  by  iiupriuiing  a 
CtTtain  s>e<liiiou8  p<»i>ouous  and  scan«laloas 
book a)  " 

That  is,  with  the  purpose ;  but  the  way 
it  is  laid  in  the  indictment  is,  that  by 
printing  he  did  declare  that  intent ;  and 
BO  it  is,  that  in  the  Act  of  1796,  and  in  , 
the  Act  of  the  present  sehsion  of  Parlia- 
ment, the  very  same  words  occur.  I 

Attorney-General:  No  doubt,  my  lord; 
but  there  it  is  laid  as  an  overt  act,  and 
alleged  to  have  been  an  act  done  to  fulfil, 
that  is,  in  furtherance  of,  his  traitorous 
object ;  whereas  under  the  present  Act 

riGOT,  C.B. :  The  present  Act  of  Parlia- 
ment does  not  make  the  crime  consist  of 
the  intent  and  the  act  in  prosecution  of  it, 
bat  of  the  intent,  and  the  act  declaring  it. 

Attorney' General :  I  say  the  only  mode 
of  uttering  and  declaring  intent  is  by 
doing  an  overt  act. 

PiGOT,  C.B.  :  That  constitutes  a  neces- 
sary ingredient  in  the  offence ;  but  an  act 
done  in  furtherance  of  the  object,  is  the 
strongest  possible  way  of  showing  that 
the  object  was  entertained  by  the  man. 

Holmes :  The  offence  in  question  is  the 
intent  to  depose  the  Queen  and  to  levy  ' 
war.     That  must  be  the  intent  of  A.  B.,  ; 
and  that  very  A.  B.  must  publish  his  own 
intent.     Publishing  the  intent  of  another 
person  is  not  enough ;  and,  therefore,  if 
Mr.  LcUor,  or  any  other  person,  writes  a 
letter  indicating  the  intent  to  depose  the  ' 
Queen,  or  the  intent  to  levy  war,  that  is 
his  intent,  and  the  publishing  that  intent 
by  another  person  is  no  offence  under  this 
Act  at  all. 

Pkmnefather,  B.  :  It  may  be   evidence  ' 
of  the  intent  of  the  man  who  publishes  it, 
knowing  its  contents,  and  assenting  to  it.  - 

PiGOT,  C.B.  :  Suppose  in  ten  successive  ! 
publications  of  this  paper.  Mr.  Lalor  had  . 
written  a  letter  to  Mr.  Martin,  each  of  j 
which  indicated  Ixilor^s  intention  within  | 
the  Act,  and  Mr.  Martin  had  said,  al-  l 
though  I  don*t  agree  in  one  word  of  it,  I  ; 
prabliBb  it,  I  would  then  leave  the  ques-  I 
tion  to  the  jury  whether  they  disbelieved 
the  denial. 

Solicitor' General:  Your  lordship  left 
that  emphatically  to  the  jary. 

Holmes :  I  do  not  agree  with  those  sen- 
timents, but  I  publish  this  for  you. 

Fevhbfathbb,  B.  :  That  is  the  way  in 
which  the  Lord  Chief  Baron  left  it. 

HoVmes  :  Very  well,  my  lord. 

Butt :  I  do  not  in  the  slightest  degree 
ask  your  lordship  to  do  so,  but  the  pri- 
soner has  requested  me  to  say  that  he 
wonld  wish  yoor  lordship  to  state  to  the 
Jury  what  the    law   is  distinctly.      The 
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way  he  has  wriiien  it  down  is  ts. 
**  whether  the  jnry  believe  tiiat  I. 
Martin  intended  to  depoee  the  Qnee^ 
to  make  war  against  her,  and  wbez 
John  Martin  exproaood  both  or  either 
those  intentions. ' 

SoUeitor-General :    Thai   baa  bees  p 
over  and  over  again. 

The  jtiry  were  recalled* 

PiGOT,  C.B. :  Grentlemeii,  I  have  ftt^ 
yon  the  iroable  of  ooming  out,  in  otj? 
that  there  may  be  no  mistake  as  to  &  p- 
tion  of  what  1  stated  to  yon.  Itia^ 
posed  that  I  may  hare  conveyed  to  j~ 
what  I  did  not  intend  to  oonTey — ti^:  ^ 
though  at  the  time  of  the  pablioatu^  '* 
instance,  of  Mr.  Laior*9  letter  of  the  ^f~ 
of  Jane)  the  prisoner  was  not  aware  ot  n 
contents,  yet  if  he  sabseqnently  beeazi 
aware  of  them,  and  sabeeqnently  |£> 
lished  other  siniilar  letters,  thai  was  $i:^ 
an  adoption  of  the  letter  of  the  24(i  ' 
Jnne,  as  would  make  that  itself  an  msr- 
ing  and  declaring  of  his  intent,  laii  * 
proof  of  his  intent  entertained  bj  ki 
upon  the  24th  of  June.  X  did  not  dbc 
to  convey  that.  I  did  not  meao  > 
convey  that  subsequent  sMioption  wm 
constitute  the  offence  indicated  hj  it' 
Act  of  Parliament,  beoanse  the  cies.^ 
must  be  shown  to  hare  been  ooinini:»^ 
upon  the  24th  of  June ;  and  if  it  wis  s. 
committed  then,  the  prisoner  eoald  b  • 
become  guilty  of  the  words  of  as  offev* 
then  committed.  But  what  I  did  io» 
to  suggest  to  you  was  this :  that  if  tk 
prisoner,  knowing  what  was  published  ci 
the  24th  of  June,  subsequently  sMBCtiBsfC 
the  publication  of  documents  by  the  a* 
writer,  ihat  was  eridenoe  ftxMn  which  j-^ 
might  infer  that  he  had  adopted  the  ss- 
timents  contained  in  ^e  pnblicato  ^ 
the  24th  of  June  before  it  bad  been  {^ 
lished.  Further,  supposing  yon  ««^ 
satisfied  of  that  fact,  it  was  eTid0noe,frQB 
which  you  might  infer  that  he  w» 
adopted  the  subroquently  published  i^ 
ments  of  the  same  writer,  his  atteniis 
being  called  to  what  those  sentinMiv 
were  which  that  writer  piU>Uahed  <m  ^ 
24th  of  June.  You  are  not  to  oona^ 
that  a  subsequent  act  can  have  an  «ffM^ 
facto  operation,  and  make  him  gailtyof  n 
antecedent  act,  he  not  being  gniltyof  itai 
the  time.  It  is  in  that  view  I  tiunk  it 
necessary  to  repeat  what  I  said  to  yoa.  I 
have  already  pointed  out  to  yoo  "vhai 
there  is  in  that  letter  itself,  and  the  otbtr 
evidence  in  the  case  coupled  with  it,  titf* 
from  which  you  will  consider  whetiieryos 
will  Or  will  not  infer,  that  Mr.  Mmrtk^nt 
aware  of  its  contents,  and  adopted  tta 
oontents  at  the  time  of  its  publicstiofi- 
You  recollect  its  date  was  the  lust,  its  PDi>- 
lioation  the  24tti  of  June.    Upon  ^iOU 
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:>f  June  he  wae  in  Dublin.  Upon  the  24th  of 
Jane  the  newspaper  with  this  letter  was 
published.      The    letter    is    dated    from 
•  *  Tenakill,  Abbeyleix."    It  contains  with 
in    it    suggestions    that   wonld   seem   to 
imply  that  the  person  to  whom  it  was  ad- 
dressed, whoever  that  was,  bad  to  con- 
sider whether  or  not  he  wonld  publish  it. 
It  says : — '*  In  a  letter  intended  for  publi- 
cation if  you  see  fif   All  this  is  evidence 
from  which  you  are  to  consider  whether 
or  not  you  are  satisfied  that  Mr.  Martin 
was  aware  of  its  contents  at  the  time  of 
its  being  published.    If  he  saw  it  after- 
wards that  might  furnish  the  means  from 
which  you  might  infer  how  far  he  adopted 
the  subsequent  publications  of  the  same 
writer,  or  publications  indicating  similar 
intentions    to    those  contained    in   that. 
This  is  a  prosecution,  of  course,  against 
Jo7m%  Martin;  it  is  a  prosecution  charging 
hvm,  and  you  must  be  satisfied  whether 
that  charge  is  sustained — whether  John 
Martin  entertained  the  intent   charged, 
and  whether  John  Martin  uttered  and  de* 
Glared  that  intent  by  these  publications. 
He  may  have  uttered  and  declared  an  in- 
tention which    he    adopted,   as  well    as 
uttered  and  declared  an  intention  which 
he  originally  conceived;   but  it  must  be 
his  intent  which  you  find  to  be  enter- 
tained, and  his  intent  which  you  find  to 
be  uttered  and  declared,  by  these  publica- 
tions.    You   will   consider   whether   by 
adopting— if  he  did  adopt — ^he  entertained 
the  intention  of  those  publications.    You 
will  find,  if  you  do  find,  that  he  expressed 
and  uttered  those  intentions. 

The  jury  then  retired. 

At  six  o'clock  Baron  Pennefather  directed 
the  Hijgh  Sheriff  to  inquire  if  the  jury  had 
agreea  on  their  verdict.  On  his  return 
he  stated  that  the  jury  were  under  the  im- 
pression that  they  were  to  read  through 
the  whole  of  the  indictment,  and  that 
they  had  only  read  one  quarter  of  it. 
The  jury  were  sent  for,  and  came  into 
<:)ourt. 
'  PiGOT,  O.B.:  (Gentlemen,  I  am  afraid 
that  you  are  under  some  misapprehension 
as  to  what  I  have  stated  to  you  as  to 
>     reading  the  indictment. 

Foreman :  Some  of  us  are,  my  lord. 

FiQOi,  C.B. :  I  suggested  to  you  that 

■     you  should  read  all  the  publications.    The 

I      whole  of  them  are  contained  in  the  first 

count ;  consequently  there  cannot  be  any 

necesBity  for  your  reading  over  the  whole 

!      indictment,  unless  you  c^m  it  right  to 

do  80. 

Foreman:  We  have  been  reading  it  a 
long  time,  my  lord.  Some  of  the  gentle- 
men wish  me  to  ask  your  lordship,  whether, 
Bnppoeing  that  these  articles  were  sent  to 
j^e  propnetor  of  this  pi^r,  and  that  he 


entirely  disapproved  of,  bat  still  published 
them,  he  would  be  liable,  in  law,  suppos- 
ing he  published  a  series  of  them,  one 
after  another,  njy  lord  P 

PiGOT,  C.B. :  You  mean,  if  he  published 
disapproving  of,  and  dissenting  from,  their 
contents  P 

Foreman:  Still  being  aware  that  they 
were  felonious. 

PiGOT,  O.B.:  With  respect  to  that,  I 
have  just  this  to  state  to  you.  It  is  al- 
ways a  matter  to  be  considered,  that  a 
party  intends  the  necessary  consequence 
of  what  he  does.  And  if  a  person  re- 
ceives a  paper  instigating  to  insurrection ; 
and,  knowing  that  it  instigates  to  insur- 
rection, voluntarily  and  deliberately  pub- 
lishes it — that  would  be  evidence  that  he 
intended  what  was  the  necessary  conse- 
quence of  that  publication  ;  that  is,  these 
facts  are  matter  from  which  the  jury 
may  most  reasonably  infer  such  to  be  his 
design.  Again,  if  publications  which  he 
knew  to  have  a  certain  tendency,  but 
the  scope  of  which  did  not  meet  or  concur 
with  what  had  been  his  previous  opinions, 
still  if  such  were  published  by  him,  and 
sent  by  him  to  the  world,  it  would  be  evi- 
dence from  which  a  jury  might  infer,  that 
he  intended  what  that  document  conveyed, 
whatever  may  have  been  his  previous 
opinions.  But  I  must  still  state  to  you, 
that  all  this  is  matter  of  fact,  upon  which 
you  are  to  exercise  your  reason  and  your 
judgment. 

Jwror :  And  the  proprietor  could  not  get 
rid  of  the  responsibility  by  having  the 
letter  addressee!  to  his  foreman,  or  to  the 
editor  of  the  paper. 

PiGOT,  C.B. :  The  foreman  is  his  ser- 
vant. The  fact  of  its  having  been  ad- 
dressed to  his  servant,  or  his  foreman,  is 
no  excuse  for  the  publication  if  he  know- 
ingly anthorized  it,  by  not  preventing  his 
servant  from  publishing  it. 

The  jury  again  retired. 

Sir  0.  O'Loghlen :  We  submit  that  your 
lordship  should  have  told  them  that,  if  he 
did  not  approve  of  them,  he  was  not 
guilty. 

PiGOT,  O.B. :  I  cannot  tell  them,  that  if 
he  disapproved  and  then  deliberately  pub- 
lished what  has  a  cleiur  intent  and  mani- 
fest tendency,  that  he  is  not  to  be  taken 
to  intend  the  necessary  result  of  what  he 
deliberately  does. 

Butt:  Will  your  lordship  direct  them 
80  in  point  of  law  P 

PiooT,  O.B. :  I  have  answered  the  jury 
less  unfavourably  to  the  prisoner,  with 
the  view  I  entertain  upon  the  law,  by 
telling  them,  that  a  man  may  fairly  be 
oonsidered  as  intending  the  result  of  his 
conduct.    Upon  the  state  of  facts-  which 
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they  find,  they  may  infer  the   intention  I 
from  a  deliberate  act. 

Butt:  I  hope  I  shall  not  be  charged 
with  adulation,  when  I  Bay,  that  taking 
the  Tiew  which  your  lordship  does  of  the 
Act,  I  cannot  conceive  a  case  left  with 
more  fairness  and  impartiality  to  a  jury  ; 
but  I  do  mo9t  respectfully  submit  to  your 
lordship,  that  the  view  which  you  are 
disposed  to  take,  is  not  the  correct  view 
upon  this  Act  of  Parliament.  I  admit, 
that  it  is  a  fair  and  reasonable  inference, 
that  a  man  intends  what  is  the  natural 
consequence  of  his  acts.  But  the  jury 
have  come  back  with  this  question — 
whether,  if  after  drawing  all  those  in- 
ferences, we  yet  come  to  the  conclusion, 
that  in  his  own  heart  he  did  not  go  with 
the  act  to  which  he  was  assenting,  and 
that,  therefore,  he  did  not  intend  the 
consetiuences,  in  that  poiut  of  view,  are 
we  then  to  find  him  guilty  or  not  gfuilty  P 
If  any  man,  from  his  love  of  lucre,  who 
thought  that  no  insurrection  would  be 
successful,  and  treated  it  all  as  mere 
idle  bravado,  should  yet  publish  articles 
tending  to  insurrection,  he  could  not  be 
found  guilty  upon  this  indictment  for  this 
ofi*ence,  consisting  of  two  separate  and 
distinct  parts — one,  intending  to  depose 
the  Queen,  and  the  other  expressing  that 
intention.  My  lord,  I  shall  be  perfectly 
satisfied  if  you  will  call  back  the  jury, 
and  tell  them,  in  answer  to  their  question, 
that  no  matter  what  his  acts  were,  no 
matter  what  he  did,  or  what  he  published, 
unless  they  are  satisfied  that  ne  had  in 
his  own  heart  the  intention  of  deposing 
the  Queen,  they  are  not  to  find  him  guilty, 

PiGOT,  C.B. :  That  is  exactly  what  I 
have  already  stated  to  them,  Mr.  BuU. 
I  do  not  think  I  should  be  warranted  in 
calling  them  back  again. 

BuU :  Is  not  that  the  question  they  have 
asked,  my  lord  P 

PioOT,  C.B. :  That  is  the  question  they 
have  asked ;  but  I  cannot  leave  it  to  them 
in  the  manner  you  have  suggested,  in 
reply  to  that  cjuestion.  The  question  they 
have  asked  is,  whether  if  he  disap- 
proved   

Solicitor- General:  Of  which  there  is  not 
a  particle  of  evidence,  my  lord. 

PiGOT,  C.B. :  If  he  disapproved,  would 
the  publication  make  him  guilty  or  not  P 
And  my  answer  to  them  was,  if  what  he 
published  had  a  necessary  tendency  to 
produce  a  certain  result,  and  he  knew  it 
had  that  tendency,  then  the  natural  and 
reasonable  inference  from  that  knowledge 
is  the  intention  to  do  that  which  the  |mb- 
lication  inculcates. 

Butt :  I  would  say,  with  great  respect, 
there  is  a  sophism  in  ^e  word  **  tendency." 
Suppose  we  had  all  the  vapouring  that 
Uiere  has  be«B  in  the  coaniry  about  an  iu- 


sarreotion  before  the  j«rT.  Apartym^C 
believe  that  that  was  all  idle  lalk;  il 
he  might  publish  an  ad^eriiaemeBl  cr . 
paper,  saying,  I  give  these  as  the  opifii : 
of  James  I^ilor,  or  Joseph  Bremmn, 
know  perfectly  well  it  cao  do  bo  ktn 
while  all  the  time  I  am  loyal  io  the  Q<^- 
myself,  because  I  know  there  is  no  pt^sn 
of  the  public  likely  to  believ^e  this. 

PiGOT,  C.B. :  You  maj  suggest  a firicr 
of  cases ;  but  on  the  point  to  whidi } 
have  been  addressing  yourself,  it  wis  i 
plained  distinctly  to  the  jury,  that  if  'i^ 
dooament  has  a  necessary  tcnden^  : 
produce  a  result,  it  is  a  reasonable  isk 
ence,  that  the  party  who  does  the  k 
intends  the  resalt  which  it  has  the  ik» 
sary  tendency  to  effect. 

Butt :    With    the  greatest  pcenbh 
spect,  that  does  not  give  the  jnfj  the  a 
formation  they  require. 

PieoT,  C3. :  Not  the  information  ^% 
desire  them  to  get.  It  does  not  give  ^ 
the  information  which  may  lead  to  i^ 
solving  the  prisoner  firona  guilt.  It  fi^ 
them  this :  that  if  they  believe  tbst  Pf 
document  which  the  prismier  volwitir-'^ 
published,  or  caused  to  be  published,  vi 
to  his  knowledge  a  doomment  which  htii 
tendency  to  OToduce  insurrectioD,  ^ 
may  reasonably  infer  that  he  bail  ^ 
intent. 

Butt:  Well,  my  lord,  it  does  oooet 
me  that  this  is  not  a  docautient  calcola^ 
to  produce  that  result.  A  man  ni^ 
publish  a  docament  calcalatod  to  prodas 
a  result,  and  not  publish  that  kaowifi^ 
But  he  must  intoid  to  produce  tiie  rsiIl 
I  admit  it  might  be  a  reasonable  inferos 
for  a  jnry. 

PiGOf,  C.B.:  I  have  told  them  tink^ 
point  of  fact  they  are  to  find  the  in^; 
and  the  proposition  to  whi<^  theysrew 
apply  their  minds  is,  not  a  mere  afartms 
general  propositicm,  but  one  applied  to  tif 
particular  pubUcations  befoi^e  them. 

Butt:  I  do  not  feel  that  one  horn 
being  could  have  misunderstood  fo* 
lordsnip's  charge,  or  have  had  a  dilBeei^ 
about  it.  The  jury,  however,  have  6bo« 
that  they  had  a  difficulty. 

PiAOS,  O.B.:  The  only  queetkm  ia,  Mr 
Butt,  whether  I  should  not  have  g^* 
great  deal  further.  I  ooold  tell  yes  ^ 
possibly  might  be  added  with  propriety  to 
the  direction  I  have  already  given. 

BuU:  Whatever  may  be  the  resale « 
this  case,  I  feel,  and  I  believe  the  priMStf 
feels  it  too  (I  know  he  ought  to  feeltti, 
that  I  cannot  ooneeive  a  case  b^g^^ 
more  impartially  and  f airly  to  a  jory*  ^ 
say  that  sincerebr. 

Later,  the  jury  being  still  absent— 

Peskbi ATHBR,  B. :  What  would  yoni^t 
Ur.  JSmtt,  i£  9,  mma  irtd  a  kMidedgm^ 
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jnother,  and  the  jury  found  that  he  in- 
•exuled  to  fire  the  gun,  knowing  that  it 
vas  loaded,  but  that  he  did  not  intend  to 
tillp 

J3uU:  That  would  be  a  verdict  of 
bequittal. 

PsNNEFATHBB,  6. :  I  think  not.  A  place 
'fas  infested  by  a  ghost.  One  person, 
stouter  than  the  rest,  said  he  would  lay 
^G  ghost.  He  really  believed  it  was  a 
o^HoBt,  and  he  tired  at  it.  Unfortunately 
;liere  was  something  more  substantial 
jxider  the  white  sheet,  and  he  killed  a 
oian.  He  was  afterwards  indicted  for 
XLnrder,  and  was  very  much  distressed  at 
what  had  occurred.  He  was  convicted  of 
tbe  murder. 

BiiU :  Because  ths  jury  believed  that  he 
SLred  at  some  person  whom  he  believed  to 
t3e  a  man. 

Pbnnbpathsr,  B.  :  No ;  but  because  he 
was  held  answerable  for  the  consequences 
3f  that  act. 

BuU:  I  believe,  my  lord,  the  case  was 
bliat  of  the  Hammersmith  ghost.  My  re- 
collection of  the  case  is,  that  he  went  out, 
and  believing  it  to  be  some  person  who 
bad  assumed  the  appearance  of  a  ghosb, 
he  was  actuated  by  malice  against  him, 
when  he  shot  him. 

PENN&FATHTStt,  B.  :   No. 

BtUi :  The  juiy  might  have  thought 
that  there  was  strong  presumptive  evi- 
dence that  he  did  not  fire  at  the  ghost. 

At  seven  the  Court  directed  the  Sheriff 
to  inquire  of  the  lury  whether  they  were 
likely  to  agree  to  their  verdict. 

The  Sheriff,  having  returned  into  Court, 
stated  the  jury  had  desired  him  to  say  that 
there  was  every  probability  of  their  agree* 
ing  very  soon,  and  that  they  would  come 
into  Court  in  a  quarter  of  an  hour. 

At  a  quarter  past  seven  the  jury  came 
into  Court. 

Foreman:  My  lords,  I  am  desired  to 
ask  your  lordships  wliether,  supposing  the 
prisoner  had  no  criminal  intent  of  com- 
mitting this  felony  on  the  24th  of  June 
and  the  Ist  of  July,  at  least  that  we  have 
no  evidence  of  that  intent,  but  that  we 
should  be  perfectly  satisfied  that  the  letter 
written  on  the  22nd  of  July  sustained  the 
charge  in  the  indictment,  would  that  be 
sufficient  ground  on  which  to  found  our 
verdict  P 

Fiooi,  C.B. :  There  is  no  doubt,  gentle- 
men, that  if  you  are  satisfied  that  any  of 
these  publications  sustain  tibe  charges  of 
the  indictment,  or  either  of  them,  you 
will  be  entitled,  upon  that  single  publi- 
cation, to  find  the  prisoner  guilty.  If 
you  are  satisfied  that  he  had  the  intention 
charged,  and  that  by  that  publication  he 
uttered  and  declared  it,  you  will  be  war- 
ranted in  finding  your  verdict  upon  that 


particular  count,  or  any  of  them,  which 
contains  that  letter. 

Forenum :  The  first  count  of  the  indict- 
ment, my  lord,  contains  that  letter. 

Fi&OT,  C.B. :  The  one  article  is  suffi- 
cient to  sustain  the  indictment. 

Foreman:  That  letter  of  the  22nd  of 
July  is  as  much  before  us,  and  is  as  much 
evidence  then  as  any  other  act. 

PiQOT,  C.B. :  With  respect  to  that,  it 
forms  a  part  of  the  publications  contained 
in  the  newspaper.  The  entire  of  the  evi- 
dence is  before  you,  and  you  are  to  apply 
it  to  the  whole  and  every  part  of  the  case. 
That  letter  is  contained  in  one  of  the  pub- 
lications. 

The  jury  again  retired,  and  at  half- 
past  seven  returned  into  Court. 

Clerk  of  the  Oroum:  Gentlemen,  have 
you  agreed  upon  your  verdict  P 

Foreman :  We  have. 

Clerk  of  the  Crown:  How  say  vou — is 
John  Martin  guilty  or  not  guilty  P  You 
say  he  is  guilty. 

Forem,an :  My  lords,  we  wish  to  recom- 
mend the  prisoner  to  mercy  in  conse- 
quence of  the  particular  letter  upon  which 
he  was  convicted  being  written  in  prison. 

A  Jwror:  And  because  it  was  written 
under  very  exciting  circumstances. 

PiGOT,  C.B. :  Put  the  prisoner  by ;  we 
shall  not  pronounce  sentence  at  present. 

The  prisoner  was  removed  from  the  bar* 
The  Uourt  adjourned. 


Saturday,  August  19. 
Sbitcbkob. 

The  prisoner  was  brought  up  for  sen- 
tence. 

Clerk  of  the  Crown :  John  MaHin,  have 
you  anything  to  say  why  sentence  should 
not  be  passed  upon  yon  P 

Prisoner:  My  lords,  I  have  no  im- 
putation to  cast  upon  the  bench,  neither 
have  I  anything  to  charge  the  jury  with, 
of  unfairness  towards  me.  I  think  the 
judges  desired  to  do  their  duty  honestly 
and  uprightly  as  upright  judges  and  as 
men ;  and  I  think  that  the  twelve  men 
who  were  put  into  the  box,  as  I  believe, 
not  to  try,  but  to  convict  me,  voted 
honestly,  according  to  their  prejudices. 
I  have  no  personal  enmity  against  the 
sheriff,  sob-sheriff,  or  any  other  gentleman 
connected  with  the  arrangement  of  the 
jury  panel — nor  against  the  Attomeji'^ 
General,  nor  any  other  person  connected 
with  the  proceeding  called  my  trial ;  but, 
my  lords,  I  consider  that  I  have  not  been 
yet  tried.  There  have  been  certain  legal 
lormalities  carried  on  here  for  three  days 
regarding  me,  ending   in    a    verdict    of 
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**  guilty  " ;  but  I  have  not  been  put  upon 
m^  country,  as  the  conBtitution  said  to 
exist  in  Ireland  requires.  Twelve  of  my 
countrymen,  "  indifferently  chosen,"  have 
not  been  put  into  the  jury-box  to  try  me, 
but  twelve  men  whom  I  believe  to  have 
been  selected  by  the  persons  who  repre- 
sent the  Crown,  in  this  case,  for  the 
purpose  of  convicting,  and  not  of  trying 
me.  I  believe  they  were  put  into  that 
box,  because  the  parties  representing  the 
Grown  knew  their  political  sentiments  to  be 
hostile  to  mine,  and  because  the  matter  at 
issue  here  is  a  political  question — a  matter 
of  opinion  and  not  a  matter  of  fact.  I 
have  nothing  more  to  say  as  to  the  trial, 
except  to  repeat,  that  having  watched  the 
conduct  of  the  judges  in  this  case,  I  do 
consider  them  upright  and  honourable  men 
and  judges.  I  would  just  add,  that  as  to 
the  charge  I  make  with  respect  to  the 
constitution  of  the  panel,  and  the  selection 
of  the  jury,  as  it  is  called  in  this  case,  I 
have  no  legal  evidence  of  the  truth  of  this 
charge,  but  there  is,  I  think,  nobody  who 
has  a  moral  doubt  about  it.  Every  person 
who  has  paid  the  slightest  attention  to 
this  case  knows  that  what  I  have  stated  is 
the  fact;  and  I  would  represent  to  the 
jud^s,  most  respectfully,  that  they,  as 
upright  and  honourable  men  and  judges, 
and  as  citizens,  ought  to  see  that  the 
administration  of  justice  in  this  country  is 
above  suspicion.  I  have  nothing  more  to 
say  about  my  trial,  but  with  the  permission 
of  the  Court  I  should  wish  to  say  a  few 
words  in  vindication  of  my  character  and 
motives  after  sentence  is  passed. 

PsmfEFATHEB,  B:  We  cannot  hear  any- 
thing after  sentence. 

Prisoner:  Then,  my  lords,  permit  me 
to  say,  that  admitting  the  narrow  and 
confined  constitutional  doctrines  which  I 
have  heard  preached  in  this  Courts-ad- 
mitting them  to  be  right,  I  am  not  guilty 
accordmg  to  this  Act.  I  did  not  intend  or 
desire  to  levy  war  against  the  Queen  or  to 
depose  the  Queen.  In  the  article  of  mine 
on  which  the  jury  found  their  verdict  of 
guilty^an  article  written  in  prison,  and 
published  in  the  last  number  of  my  paper 
—  what  I  desired  to  do  was  this,  to  a^yise 
and  encourage  my  countrymen  to  keep 
their  arms ;  because  that  is  their  inalien- 
able right,  which  no  Act  of  Parliament,  no 
proclamation,  nothing  of  the  kind,  can 
take  away  from  them.  It  is,  I  repeat, 
their  inalienable  right.  I  advised  them 
to  keep  their  arms ;  and  further,  I  advised 
ihem  to  use  their  arms  in  their  own 
defence,  against  all  assailants,  even  assail- 
ants that  might  come  to  attack  them 
unconstitutionally,  and  improperly  using  1 
the  Queen's  name  as  their  sanction.  My  ' 
object  in  all  my  proceedings  has  been 
simply  to  assist  in  establis^g  the  na- 


tional independence  of  Ireland  for  the 
benefit  of  afl  the  people  of  Ireland— noble- 
men, landlords,  clergymen,  judges,  pro- 
fessional men — ^in  fact,  all  citizens,  all 
Irishmen.  I  have  sought  that  object, 
first,  because  I  thought  it  was  a  right 
object — ^because  I  think  national  indepen- 
dence is  the  right  of  the  peonle  of  this 
country;  and,  secondly,  1  aamit,  that 
being  a  man  who  loved  retirement,  I  never 
would  have  engaged  in  politics  did  I  not 
think  it  was  necessary  to  do  all  in  my 
power  to  put  an  end  to  the  horrible  scenes 
that  this  country  presents — thepauperism, 
and  starvation,  and  crime,  and  vice,  and 
hatred  of  all  classes  M^ainst  each  other.  I 
thought  there  should  be  an  end  to  that 
horrible  system,  which,  while  it  lasted, 
gave  me  no  peace  of  mind ;  which  made 
me  that  I  could  not  eiyoy  anything  in  this 
country  at  all,  so  long  as  I  saw  my 
countrymen  forced  to  be  wretched,  forced 
to  be  vicious,  forced  to  hate  each  other- 
made  paupers,  and  made  brutes.  That  is 
the  reason  I  engaged  in  politics;  and  I 
am  quite  satisfied  with  my  conduct  in 
endeavouring  to  carry  out  these  views.  I 
acknowledge,  as  the  Solieitor-Oenerai  has 
said,  that  I  have  been  but  a  weak  assailant 
of  the  English  power.  I  am  not  a  good 
writer,  ana  I  am  not  a  speaker  at  all.  I 
had  only  two  weeks  of  experience  in  con- 
ducting a  newspaper — only  two  weeks 
until  I  was  put  into  gaol ;  but  I  am  satis- 
fied to  point  my  countrpnen  to  every- 
thing which  I  have  written,  and  every- 
thing which  I  have  said,  and  to  rest  my 
character  on  a  fair  and  candid  examination 
of  what  I  have  written  and  said.  I  shall 
say  nothing  in  vindication  of  my  motives 
but  this, — that  every  fair  and  honest  man, 
no  matter  how  prejudiced  he  may  be,  if  he 
calmly  takes  what  I  have  written  and  said, 
and  considers  it,  he  will  be  satisfied  that 
my  motives  were  pure  and  honourable.  I 
have  nothing  more  to  say,  my  lords. 

PiooT,  C.B. :  John  Martin,  it  now  be- 
comes my  duty,  and  a  painful  one  it 
necessarily  must  be,  to  pronounce  upon 
you  the  sentence  of  the  law  for  the  crime 
of  which  you  have  been  convicted.  You 
have  been  convicted  of  that  crime  after  a 
most  patient  and  attentive  inquiry,  after 
every  effort  of  skill,  of  talent,  and  of  zeal  in 
advocacy  had  been  applied  on  your  behalf, 
and  I  believe  after  every  question  sub- 
mitted to  them,  was  left  to  the  jury  which 
could  have  been  consistently  with  the  law. 
I  did  not  deem  it  fitting,  until  the  jury 
had  pronounced  upon  your  guilt,  to  express, 
with  reference  to  the  facte  any  opinion  of 
mine ;  but  after  what  I  have  just  heard,  I 
do  not  think  I  should  perform  my  duty  if 
I  did  not  declare,  that  upon  the  truth  and 
the  propriety  of  the  finding  of  the  jury, 
upon  the  facte,  in  my  mind  there  rests  not 
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bie  sliadow  or  wayer  of  a  doubt.  The  I 
iharge  against  yon,  in  one  part  of  this  i 
>i*o8ecation,  was,  that  you  sought  to 
iB'tablish  what  you  haye  just  termed  "  na- 
:ioiial  indpenaence,"  by  deposing  the 
Mxthority  of  the  Queen,  and  by  a  resort  to 
Ebrma ;  and  from  the  pa)>er  which  was  last 
published,  and  to  which  in  what  you 
ctddressed  to  the  bench  you  haye  just 
allTided,  I  think  it  is  right  that  I  should 
read  one  or  two  passages— which  I  should 
not  have  done,  but  for  what  has  been  just 
spoken.  After  calling  upon  the  members 
of  the  repeal  clubs  of  Ireland  to  stand  to 
their  arms,  the  paper  proceeds, — 

'*  The  work  yoa  have  undertaken  is  to  over- 
throw and  utterly  destroy  English  domiDion  in 
Ireland.  That  work  must  be  done.  It  must  be 
done  at  any  risk,  at  any  cost,  at  any  sacrifice/* 

In  a  subsequent  part, — 

'*  Oh !  dear  countrymen  I  let  not  your  hearts 
quail  at  ihe  sight  of  the  enemy's  military  pre- 
parations—of  40,000  human  machines  arrajed 
with  their  weapons  of  death  to  butcher  you  on 
your  own  land  for  the  crime  of  loving  your  own 
land !  '  With  the  oppressor  there  is  power.' 
But  the  God  of  justice  and  meroy  will  fight  in 
jour  defenoe." 

Further  on, — 

^  Stand  to  your  arms  1 — resist  to  the  death  I — 
better  a  hundred  thousand  bloody  deaths  than 
to  leave  Ireland  another  year  disarmed,  cowed, 
and  defenceless,  to  the  mercy  of  that  fiendish 
despotism  I  ** 

If  the  case  rested  upon  that  document 
alone,  I  am  bound  to  say  that,' taking 
what  I  haye  read  with  the  context  of  the 
'     entire  of  what  was  published  in  that  docu- 
ment, and  in  that  document  only,  I  enter- 
tain no  doubt  but  that  the  conclusion  to 
1     which  the  jury  came,  after  the  most  patient 
I     and  attentiye  inquiry,  was  the  right  one. 
>     I  haye  said  that  the  duty  which  I  am  per- 
forming is   a   painful   one.     Can   it  be 
otherwise  P    I  see  before  me  a  man  in  the 
prime,— I  had  almost  said  of  youth, — 
certainly  in  the  prime  of  early  manhood ; 
—in  a  condition  of  life  far  aboye  the  rank 
of  those  with  whom  in   these  courts  of 
criminal  justice  it  is  unfortunately  our  lot 
for  the  most  part  to  deal; — educated,— 
with  the    attainments   which  education 
ocmfers; — ^with   a  property,  as  wo  were 
1      informed,  comprising  a  moderate,  but  a 
competent  independence ; — residing  in  the 
coantry  upon  that  property  with  friends 
and  connexions  around  him,  attached  to 
him,  and,  as  I  am  most  willing  to  belieye» 
meriting  their  attachment.    I  find  that 
man,  upon  the  proofs  before  us,  at  a  period 
•0  recent  as  uie  month  of  March  last, 
ayowing,  in  public,  opinions  entirely  con- 
Bistent  with  obedience  to  ^e  laws,  with 
XMpect  for  order  and  tranqnillil^y.with  a 


desire  to  maintain  property,  and  to  preyent 
the  setting  of  class  against  class  in  deadly 
hostility  and  feud.  And  three  short  months 
elapse;  and  we  find  that  same  man  eni- 
barkiuff  the  property  with  which  Proyi- 
dence  had  blessed  him,  and  which  the  law 
secured  to  him,-^embarking  it  for  the 
purpose  of  exciting  hb  countrymen  to 
deeds  of  yiolence  and  blood ; — in  the  pub- 
lication which  he  himself  made,  and  a  por- 
tion of  which  I  have  read,  indicating  a 
desire  to  accomplish  political  changes  by 
abandoning  those  paths  of  peace,  of  the 
constitution,  and  of  the  law,  which  in 
March  he  said  ought  to  be  adhered  to, 
and  by  summoniuff  to  arms,  and  to 
resistance  to  the  mwful  authorities  of 
the  country,  the  men  whom  he  desired 
to  confederate  in  a  union  for  those  political 
changes.  It  is  possible  that  the  associates 
with  whom  in  this  paper  ypu  appear  to 
haye  been  united ; — ^it  is  possible  that  their 
purposes  may  haye  gone  beyond  yours. 
I  hope  so ; — from  my  heart  I  hope  so  ;  but 
I  cannot  forget  that  that  newspap^  was 
established  by  you; — that  to  it  you  lent 
your  name  and  your  property  for  its  con- 
duct ; — that  it  was  established  in  associa- 
tion with  persons  who  inculcated  doctrines 
in  other  portions  of  the  publication,  not 
merely  inconsistent  with  law,  with  order, 
and  with  peace — but  calculated  to  inyolye 
society  in  horrors  that  one  trembles  to 
contemplate.  A  part  of  this  publication 
indicates  both  the  purpose  and  the  means ; 
— ^the  purpose,  to  puU  down  the  throne, 
and  to  efleot,  first  a  spoliation,  and  then 
a  redistribution  of  the  property  of  the 
country; — and  the  means, — the  working 
upon  two  classes  of  men,  by  applying  to 
each  a  distinct  motiye,  and  a  separate 
temptation; — upon  the  inhabitants  of 
towns  by  a  political  desire  for  the  Re- 
peal of  the  Legislative  Union  ;  and  up- 
on the  agrarian  population  by  a  desire 
that  property  in  land  should  cease, — 
that  its  titles  should  be  changed, — that 
a  new  distribution  of  it  should  take  place, 
and  that,  by  the  temptation  held  out  by 
the  prospect  of  that  change,  they  should 
be  unitea  with  their  fellows  in  the  towns 
in  a  combination  in  arms.  Such  were  the 
projects  which  this  newspaper  was  ap- 
parently established  to  carry  forward. 
Possibly  some  of  the  abominable  purposes 
which  I  haye  stated  you  may  not  originally 
haye  concurred  in.  i  hope  so.  But  you  esta- 
blished this  paper  with  your  capitol, — you 
lent  to  it  your  name,— you  became  its  sole 
proprietor  and  publisher,  and  yon  asso- 
ciated with  ^ou  persons,  who,  according 
to  the  publications  contained  in  the 
journal,  eLtertained  and  acted  upon  those 
purposes,  and  stimulated  all  who  could  be 
wielded  by  that  engine  of  the  press  of 
which  you  assumed  the  ownsrohip,  to  aid 
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IB  the  aeooiiiplisknMnt  of  those  pnrpotee 
by  those  means  which  I  hare  desoribed. 
I  will  not  dwell  here  upon  the  miseries 
and  calamities  that  would  result,  even 
from  the  partial  success  of  the  projects 
thus  developed.  I  will  not  dwell  here 
on  the  dreaaful  conseqaeooes,  in  a  country 
so  circumstanced  as  this,  of  a  convulsion, 
hostess  in  reference  to  its  results,  but 
which,  if  it  did  take  place,  in  our  peculiar 
circumstances,  must  involve  a  war  of  class 
against  class ;  that  species  of  civil  warfare 
wnich  produced  in  tne  nation  with  which 
it  is  cursed,  some  of  the  most  dreadful 
calamities  that  can  befall  mankind.  I  will 
not  dwell  on  those  dreadful  consequences. 
They  most  be  felt  by  everybody  who  has 
looked  abroad,  and  seen,  and  thought  of, 
what  is  passing  in  the  world,  and  who  has 
even  paid  but  a  passing  observation  to  the 
condition  of  society  in  which  we  live. 
Enoagh  is  it  for  me  to  know,  that  this  law, 
which  as  judges  we  are  here  bound  to 
administer,  has  defined  the  offence  of 
which  vou  have  been  found  gailty,  and 
has  declared  its  purpose  to  be  the  securing 
to  the  Sovereign  her  authority,  and  to  the 
State  its  tranquillity  and  peace.  That  law 
must  be  vindicated ; — ^it  can  only  be  vindi- 
cated by  those  penal  sanctions  which  it 
afiixes  to  its  proved  violation — one  of  those 
penal  sanctions  we  are  now  bound  to  award 
against  yon.  The  jury  who  tried  you, 
tudng  a  merciful  view  of  what  appeared 
before  them,  have  recommended  you  to 
our  favourable  and  mercif  al  consid«*ation. 

Fritoner :  I  beg  your  lordship's  pardon 
for  interrupting  yon  for  one  moment.  I 
cannot — I  say  it  with  great  respect — ^I 
cannot*  condescend  to  accept  mercy,  for 
I  believe  that  I  have  been  morally  right. 
I  want  justice — not  mercy. 

Pi(H)T,  O.B. :  The  Court  must  be  en- 
tirely uninfluenced  by  any  observations 
such  as  these.  It  must  be  guided  by  the 
united  consideration  of  what  is  due  to 
justice,  and  how  far  that  may  be  attained 
consistently  with  mercy.  We  have  not 
thought  ourselves  at  liberty  altogether 
to  disregard  the  suggestion  of  those  who 
have  cooperated  with  us  in  the  adminis- 
tration of  justice.  But  while  we  take  into 
aceouni  the  view  of  the  jury  with  respect 
to  what  may  be  merciful  to  you,  we  are 
also  bound  to  consider  what  is  justice,  as 
well  as  mercy,  to  others.  There  are  two 
portions  of  the  community  whose  interests 
are  deeply  involved  in  the  administration 
of  the  law  on  subjects  such  as  this.  There 
is  the  vast  portion  of  the  community  who 
adhere  to  the  law ; — who  maintain  peace 
and  tranquillity ;  who  stand  by  the  autho- 
rity of  the  Sovereign ;  and  all  whose  in- 
terests, and  whose  very  being,  depend  on 
the  maintenance  of  that  tranquillity  and 
th»t  order  which  it  is  the  object  of  the 


law  to  secure,  and  which  it  was  the  pur- 
pose, in  the  crime  of  which  you  have  been 
convicted,  to  destroy.  These  expect,  and 
to  these  we  owe  it,  to  award  justice — 
justice  in  mercy.  There  is  another  class 
also,  whose  interests  are  involved  in  pro- 
ceedings such  as  these ;  who  are  disposed 
or  tempted  to  follow  in  the  courses  that 
brouffht  you  to  the  unhappy  position  in 
which  you  now  stand.  It  is  essential  for 
the  security  of  the  whole  community  that 
such  men  should  be  warned  by  your  fate 
against  copying  your  example.  Most 
earnestly  do  I  nope,  that  if  any  of  them 
shall  read  or  learn  the  pi-oceedings  of  this 
court  of  justice ; — if  any  of  them  shall  know 
what  has  occurred  in  your  instance ;  a 
man,  once  addicted  to  habits  of  peace  and 
order,  but  drawn  by  a  whirlwind  of  excite- 
ment into  courses  the  most  opposed  to 
those  habits : — presenting  in  three  months 
a  total  change  of  character ; — at  one  time, 
and  at  a  time  so  recent,  a  preacher  of 
peace,  and  then  a  tutor  of  insurrection ; — 
at  one  time  the  adviser  of  others  to  regard 
the  riffhts  of  property,  and  then  joining 
with  those  who  instructed  how  property 
should  be  violated ; — at  one  perioa,  by  his 
exhortations  and  conduct,  endeavouring  to 
induce  those  to  desist  who  were  intending 
to  imitate  the  example  of  the  convulsions 
which  had  just  occurred  in  France  ; — and 
at  the  end  of  three  months  joining  with 
persons  who  were  summoning  the  whole 
of  his  countrymen  to  plunge  their  country 
in  similar  scenes — if  any  ono  having  a 
tendency,— exposed  to  the  temptation, — 
to  follow  a  similar  course,  shaU  have  read 
the  proceedings  upon  this  trial,  I  do  hope 
that  he  mav  be  warned  by  your  example, 
and  induced  to  desist  from  those  courses, 
if  he  has  already  entered  upon  them,  and 
to  avoid  them  if  he  has  not  yielded  to  the 
tempter.  I  cannot  advert  to  the  crime  of 
which  you  have  been  convicted,  and  the 
circumstances  under  which  you  have  been 
led  into  its  commission,  without  adverting 
to  the  fact,  that  you  did  so  yourself  with 
full  and  ample  warning  before  you.  The 
paper  in  which  you  engaged  was  established 
oy  vou  immediately  after  the  conviction 
of  the  conductor  of  a  journal  of  which  it 
was  to  be  the  successor,  and  which  was 
suppressed  by  his  conviction  and  eaq>atria- 
tton.  But  for  the  representation  of  the 
jurv,  to  which  I  have  already  adverted, 
and  which  we  do  not  think  It  right  alto- 
gether to  disreg^ard,  we  should  feel  our- 
selves bound  to  award  against  you, 
considering  the  circumstances  under 
which,  and  the  warnings  against  which, 
you  so  acted,  a  longer  period  of  separation 
!  from  home  and  conntiy  than  that  to  which 
we  feel  now  bound  to  consign  you.  The 
observations  which  I  have  made  are,  be* 
lieve  me,  not  inseuded  to  add  a 
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pang  to  those  which  the  doom  of  the  law 
compels  you  to  endure ;  but  I  have  felt  it 
my  duty  to  state  the  circumstances  con- 
nected with  your  crime,  rather  with  a 
Tiew  to  direct  the  attention  of  others  to 
it,  as  a  warning,  than  for  any  purpose 
connected  with  yourself.  The  time  for 
your  admonition  is  past.  Your  guilty 
course  is  run.  And  you  are  now  under 
the  doom  of  the  law  to  receiye  that  punish- 
ment which,  for  that  course,  the  law  en- 
joins. The  sentence  of  the  Oonrt  is,  that 
you  be  transported  beyond  the  seas  for 
a  period  of  ten  years. 

Attorney' General:  The  course  already 
adopted  in  other  cases  of  this  nature  has 
been  to  enter  the  judgment  upon  each 
of  the  counts. 

PfiNVEFATHEB,  B. :  You  are  at  liberty  to 
enter  judgment  upon  all,  each,  or  any  of 
the  couuts.  I  would  suggest  to  you  that 
entering  judgment  perhaps  upon  the  first 
count  would  be  sufficient. 

Attorney- General :  What  has  been  done, 
my  lord,  in  former  cases,  and  the  usual 
course  in  England,  has  been  to  enter  the 
judgment  upon  each  count  of  the  indict* 
ment ;  and  the  result  of  that  is,  that  judg- 
ment appears  on  the  record  on  each  count 
of  the  indictment. 

Butt:  The  jury,  mv  lord,  found  their 
rerdict  upon  one  article  only. 

Pbukefitheb,  B.  :  It  was  a  general  ver- 
dict. 

PiGOT,  O.B.:  They  did  not  give  any 
other  than  a  general  verdict. 

Attorney- General :  I  must  move,  my 
lords,  that  the  verdict  be  entered  as  in 
England,  upon  each  of  the  counts  in  the 
indictment. 

PiGOT,  C.B. :  Let  the  Judgment  be  en- 
tered upon  each  count  of  the  indictment. 

The  prisoner  was  then  removed. 

Pbocesdings  oil  Wbii  or  Ekbob. 

Before  Blackbubnb,  L.0.J.»  Gsamptom, 

Pebbtn,  and  Moobb,  J  J. 

November  13,  1848. 

Prom  this  iudgment  a  Writ  of  Error 
was  afterwards  brought  in  the  Court 
of  Queen's  Bench,  on  the  following 
grounds : — 

First.  That  the  caption  of  the  indict- 
ment is  bad,  inasmuch  as  it  does  not 
appear  thereby  when  or  where  the  Orand 
Jury  therein  mentioned  were  sworn,  or 
what  jurisdiction  they  had  to  find  said 
indictment.  Whereas  it  should  have  ap- 
peared by  said  caption  that  the  said  Orand 
Jury  were  sworn  in  the  presence  of  the 
Court,  and  were  sworn  and  charged  to 
inouire  for  our  Lady  the  <^een  and  the 
boay  of  the  County  of  the  Oi^  of  Dublin ; 
and  that  the  caption  is  also  defective,  in- 
asmuch as  Uiat  It  does  not  eapressly  aver 


that  the  indictment  was  found  upon  the 
ooths  of  twelve  good  and  lawful  men. 

Second.  That  the  several  counts  in  the 
indictment  are  bad  for  uncertainty:  the 
two  last  counts  for  not  setting  forth  the 
printings  therein  mentioned ;  and  the 
other  counts  for  not  expressly  averring 
that  the  printings  ^  published  by  the 
prisoner  were  felonious  printingB,  ex- 
pressive and  declaratory  of  the  previously- 
charged  compassing  and  imaginiug,  and 
that  they  were  published  of  and  concern- 
ing Her  Majesty  the  Queen  and  the  Crown 
aud  Government  of  the  United  Kingdom, 
and  of  and  concerning  some  felonious  or 
traitorous  design  then  on  foot,  or  intended 
to  be  taken ;  in  fact,  that  the  oounts  are 
bad  on  arrest  of  judgment  for  not  charg- 
ing t^e  publication  of  the  printings  with 
a  *'  colloquium  "  and  an  express  averment 
that  they  imported  the  alleged  compas- 
eings. 

Third.  That  the  challenge  to  the  juror, 
W.  Duff,  was  a  good  challenge,  and  should 
have  been  allowed. 

Fourth.  That  the  sentence  of  trans- 
portation here  pronounced  is  bad,  as  it 
varies  from  the  sentence  of  transportation 
presented  by  the  statute  introducing  trans* 
portation  as  a  punishment,  which  requires 
a  place  not  in  flurope  to  be  named  by  the 
Court  as  the  place  to  which  the  convict 
is  to  be  transported. 

The  reoora  set  out  the  challenge  and 
demurrer  as  follows : 

"  And  William  DuB,  one  other  of  the  said 

jurors,  is  thereupon  also  called,  and  answers  to 

bis  name ;   and  thereupon  the  said  John  Martin 

challenges  the  said  WilKam  Duff;  hecause,  he 

says,  that  the  city  of  Dublin  hath  been  from  the 

time  whereof  the  memory  of  man  runneth  not 

to  the  contrary,  and  now  is,  a  body  corporate ; 

and  that  by  a  certain  charter  granted  to  the 

then  Mayor  and  Commons  of  toe  said  city  of 

Dublin  by  our  late  lord.  King  Henry  the  Fifth, 

which  said  charter  was  afterwards  confirmed  by 

divers  other  charters  granted  by  the  successors 

of  our  said  lord,  King  Heniy  the  Fifth;  our 

said  lord,  King  Henry  the  Fifdi,  granted  to  the 

said  Mayor  and  Commons  of  the  said  city  of 

Dublin  Uiat  they,  their  heirs,  and  successors 

should  have  all  and  all  manner  of  goods  and 

chattels  of  felons  and  fugitives  to  be  condemned 

or  convicted  within  the  said  city  of  Dublin,  and 

the  liberties  diereof  thereafter  arising,  as  by 

said  charters,  which    the    said  John    Martin 

brings  into  court  more  fully  appears ;  aad  the 

said  John  Martin  further  saith,  that  at  the  time 

of  the  passing  of  a  certain  Act  of  Parliament 

passed  in  the  session  of  Parliament  held  in  the 

8rd  and  4ih  years  of  the  reign  of  our  Sov^eicn 

lady,  the  now  Queen,  entitled,  *  An  Act  for  the 

regulation  of  Monioipal  Corporaticms  in  Ire> 

land,'  the  said  charier  and  the  rights  and  fran- 

ehises  thereby  granted  were  duly  vested  m  the 

Right  HoDoaraUe  the  Lord  Mayor,  Sberits, 

I  Commons,  and  Citisens  of  the  cky  of  Di^Hn, 

I  a^  whieii  said  Uif^ki  HnasnraMi  the  I««d 
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Mayor,  Sheriffs,  Commons,  and  Citisens  were 
then  and  there  the  same  body  corporate  rmu- 
tioned  in  the  said  charter,  which  had  been 
granted  to  them  bj  the  name  of  the  BCayor  and 
Commons  of  the  said  city  of  Dublin,  And  the 
said^John  Martin  further  saith  that  afterwards, 
and  after  the  passing  of  the  said  last-mentioned 
Act,  the  said  last  mentioned  Act  became,  nnd 
was,  and  now  is,  in  force  in  the  city  of  Dublin. 
And  the  said  John  Martin  further  saith,  that  after 
the  passing  of  the  said  last  mentioned  Act,  and 
after  same  became  and  was  in  force  in  the  said 
city  of  Dublin,  such  proceedings  were  duly  had, 
that  afterwards,  pursuant  to  the  provisions  of 
the  said  last  mentioned  Act,  there  were  duly 
elected,  according  to  the  provisions  of  the  said 
Act,  to  wit,  on  the  25th  day  of  October,  in  the 
year  of  our  Lord  1841,  at  Dublin,  in  the  county 
of  the  city  of  Dublin,  in  and  for  the  said 
borough  of  the  city  of  Dublin,  the  number  of 
aldermen  and  oounciUors  by  the  said  Act  pre- 
scribed, by  virtue  whereof,  and  said  several 
proceedings,  there  hath  been  since,  and  now 
IS,  in  the  said  city  of  Dublin  a  body  corpo- 
rate, called  and  known  by  the  name  of  the 
Bight  Honourable  the  Lord  Mayor,  Aldermen, 
and  Burgesses  of  Dublin,  pursuant  to  the  pro- 
visions of  the  said  last  mentioned  Act.  And  the 
said  John  Msrtin  further  saith,  that  the  goods 
and  chattels  of  felons  and  fugitives  so  granted 
by  the  said  charter  of  our  said  lord  King  Henry 
the  Fifth,  to  the  Mayors  and  Commons  of  the 
said  city  of  Dublin  are  now  vested  in  the  said 
Bight  Honourable  the  Lord  Mayor  and  Bur- 
gesses of  the  said  city,  and  are  applicable  to  the 
purposes  of  the  borough  fund  of  said  city.  And 
the  said  John  Martin  further  saith,  that  he,  the 
said  John  Martin,  hath  within  the  city  of  Dublin 
divers  goods  and  chattels  of  peat  value,  to  wit, 
of  the  value  of  twenty  shiUings,  and  that  the 
said  William  Duff  is  a  burgess  of  the  said  city 
of  Dublin,  and  an  occupier  and  tenant  of  certain 
hereditaments  within  the  city  of  Dublin,  liable 
to  be  rated  to  a  borough  rate  in  the  said  city  of 
Dublin,  and  that  the  borough  fund  of  the  city 
of  Dublin  after  the  payment  of  all  debts  due 
from  the  body  corporate,  in  said  hereinbefore 
recited  Act  mentioned,  and  contracted  before  the 
passing  of  said  Act,  and  after  satisfaction  of  all 
lawful  claims  upon  the  real  and  personal  estate 
of  8U4!h  body  corporate  is  not  sufficient  for  the 
purpose  in  said  Act  mentioned.  And  the  said 
John  Martin  saith,  that  for  reasons  aforesaid 
the  said  William  Duff  is  interested  in  the  con- 
viction of  him  the  said  John  Martin,  wherefore 
the  said  John  Martin  prays  judgment,  and  that 
the  said  challenge  may  be  idlowed  and  so 
forth. 

Demurrer: 

"  That  the  said  John  Martin  has  not  by  the 
said  challenge  shown  that  the  goods  and 
chattels  of  felons  convicted  within  the  city  of 
Dublin  are  applicable  to  the  purposes  of  the 
borough  fund  in  the  said  challenge  mentioned, 
or  can  be  expended  in  diminution  of,  or  to  pre- 
vent the  necessity  of  a  borough  fund,  or  are 
applicable  to  the  purposes  for  which  the  said 
borough  fund,  in  said  challenge,  is  applicable ; 
and  ihat  the  said  John  Martin  has  not  by  his 
said  f^ftiVf  shown  that  the  said  William 


Dnff  has  any  immediate,  direct,  or  personal 
inttfest  in  the  goods  and  chatteb  of  felons  con- 
victed in  manner  as  in  the  said  challenge 
alleged,  and  that  the  said  challenge  is  in  other 
respects  oncertain,  informal,  insufficient,  and  se 
forth." 

Counsel  for  the  plaintiff  in  error :  Sir 
G.  O^LoghUn  and  Holmet, 

Counsel  for  the  Crown:  The  Attorney- 
OenercU  and  Pdrrtn. 

Sir  C,  O'Loghlen:  I.— The  caption  does 
not  show  when  and  where  the  grand  inir 
were  sworn,  or  what  juidsdiction  they  had, 
or  that  the  indictment  wasfoand  on  the 
oaths  of  ffood  and  lawful  men.  This  was  an 
inferior  Court,  Bex  v.  Favre.{U)  It  should 
also  hare  been  stated  that  they  were 
sworn  to  inquire  for  our  Ladj  the 
Queen  and  the  body  of  the  said  county  ; 
2  Rale  P.  C.  167;  2  Hanjok,  P.  C.  c.  25, 
ss.  125, 126  ;  Bex  y.  Holliday,(b) 

The  caption  is  also  bad  for  not  showing 
that  the  jurors  were  sworn  in  the  presence 
of  the  Commissioners  of  Oyer  ana  Termi- 
ner, and  the  time  when  they  were  sworn  ; 
Davidson  v.  Mo9erop(c) ;  Bex  v.  Freneh(d) ; 
and  Bex  v.  Oreenway(e) ;  and  Bex  v.  Tur- 
nUh(f);  BexY.MorrUia) ;  BexY.Oakes(h); 
and  Bex  t.  Morgcm{t)  only  allow  of  the  omis- 
sion at  Nisi  Prius.  In  all  the  precedents  of 
indictments  for  treason,  in  which  the  cap* 
tion  is  made  up  before  the  prisoner  is  called 
on  to  plead,  these  words  are  contained, 
Layer's  case(j) ;  Bex  y.  Ha^dyik);  Bex  y. 
8tone(l);  Bex  y.  O'Coigley  ana  other8{m) ; 
Bex  y.  Fro8t{n).  In  Ireland,  Bex  v.  Wei- 
don  (o) ;  Bex  y.  Kennedy  cmd  otheraip) ; 
Bex  y.  Hinchey  and  otheraiq), 

II. — ^As  to  the  indictment.  This  indict- 
ment is  yery  long,  and  ought  not  to  be 
made  a  precedent ;  it  would  be  more  con- 
stitutional if  such  a  mass  of  articles  were 
not  inserted  as  to  make  it  almost  impossi- 
ble to  defend  a  ))risoner  against  them. 
There  are  fourteen  counts.  The  two  last 
counts  are  bad  for  not  setting  out  the 
printings  or  writings  referred  to  therein. 
In    high  treason,   under   the    statute  of 


(a)  1  Keb.  629. 
(6)  8  »alk.  187. 
(c)  2  East  56. 
id)  2  Keb.  588. 
(«)  Ibid.  610. 
(/)  I  Mod.  26. 
(a)  Fitz.  266. 
Oi)  1  Keb.  101. 
(i)  1  Ld.  Raym.  710. 
O* )  Fost.  C.  L.  4. 
(Jk)  24  St.  Tr.  281. 
(/)  25St.Tr.  1158. 
(IN)  26  St.  Tr.  1204. 
(fi)  4  St.  Tr.  N.  S.  85. 
(o)  26  St.  Tr.  228. 
(p)  /6iW.  855. 
(9)  Batty,  509. 
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Sdward  III,  it  is  not  neoessary  to  set  out 
Bpeeches  and  writings  or  printings,  be- 
canse  they  do  not  form  part  of  che  corptu 
delieH,  bat  are  merely  part  of  the  eyi- 
denoe ;  bnt  where,  as  nnder  this  Act,  or 
36  Oeo.  3.  c.  7.  and  57  Geo.  3.  c.  6.,  they 
are  pari  of  the  corpus  delicti,  they  oaght 
to  be  specified,  Wai8on*8  ca8e.(a)  These 
connts  are  bad  for  not  setting  oat  the 
printings  which  form  part  of  the  corptu 
aeiUcti,  SachevereU's  caaefb);  Sidney's 
case(e);  Twyn*8  ca8e((i);  Zmtobio  t.  Ax- 
teU(e) ;  Bex  v.  Lloyd{f) ;  Bex  y.  How{g) ; 
Bex  y.  Oheere  (h).  In  lAoyd's  case  it  was 
argaed  that  the  indictment  was  in  the 
yery  words  of  the  statate,  but  the  conrt 
held  that  the  letter  shoald  be  set  forth, 
that  they  might  see  that  it  was  of  the 
kind  mentioned  by  the  statute,  and  that 
the  indictment  was  bad,  for  not  setting 
it  oat.    Otherwise  the  p^rty  could  not 

§lead  atUrefois  acquit^  or  oMirefois  convict, 
'his  Act  contemplates  that  the  words 
shoald  be  set  oat.  It  requires  spoken 
words  to  be  set  out  in  an  information 
within  six  days  after  they  are  spoken. 

But  it  is  now  necessary  to  show  that  all 
the  connts  are  bad.  There  are  three  in- 
gredients in  the  crime:  I**  compassing; 
S^  publishing  such  compassing;  and  3*, 
that  such  publishing  is  an  overt  act  for- 
warding a  design  then  in  progress,  or 
intended  to  be  taken.  Unless  the  party 
published  the  compassing  actually  in  his 
own  mind,  he  could  not  be  cimyicted. 
The  indictment  is  uncertain  for  omitting 
one  material  part  of  the  charge.  It  should 
be  that  the  felonious  compassing  "  he  the 
said  John  Martin  then  and  there  feloniously 
did  express,  utter,  and  declare,  by  then 
and  there  feloniously  publishing  a  certain 
felonious  printing  in  a  certain  public  news* 
paper,  decUmitory  of,  and  importing  such 
compassings,  ^c, ;  or  of  and  concerning  a 
traitorous  design,  then  in  progress,  or  inien" 
dedtohe  taken.  Further,  this  indictment  does 
not  say  *  *  felonious  printings."  Now,  any- 
where  "  felonious  is  a  word  of  art  which 
must  be  set  forth  in  every  indictment,  and 
it  is  necessary  that  every  fact,  material  and 
necessary  to  constitute  the  offence,  should 
have  the  word  *'  felonious  "  prefixed  to  it, 
and  it  is  not  sufficient  to  prefix  it  to  one 
^u-t  and  omit  in  another.  Bex  v.  Nicholas(%} 
Bex  y.  Oreen{j)  where  it  was  held  that 


(a)  32  St  Tr.  89  ;  2  Stark.  132. 

(6)  15St.  Tr.  466. 

(c)  9  St.  Tr.  817. 

((f)  6  St  Tr.  688. 

(e)  6  T.  R.  162. 

(/)  2  Bast  P.  0.  1122. 

(a)  I  Str.  699. 

(I)  B.  &  C.  902. 

(t)  7  C.  &  P.  638. 

O")  1  Cr.  &  Dix.  C.  C.  77. 


an  indictment  against  A,  for  stabbing, 
and  against  B,  and  0,  for  being  felo- 
niouslypresent,  aiding,  and  abetting,  was 
not  sufficient,  because  it  was  not  averred 
that  they  were  feloniously  aiding  and 
abetting ;  it  may  be  urged  that  the  jury 
have  found  these  writings  to  be  felonious 
writings,  but  the  finding  of  the  jury  can- 
not go  outside  the  statement  in  the  indict- 
ment: B.  V.  Knight(a) ;  B,  v.  Home{b), 
Secondly,  it  is  not  averred  that  the  print- 
ings related  to  the  felonious  compassings. 
In  Bex  y.  Ma/rsden(c)  it  was  held  that  in  an 
indictment  for  a  libel,  the  omission  of  the 
words  **of  and  concerning  W,  8.*'  was 
fatal,  though  in  the  introductory  parts  it 
was  alleged  that  the  defendant  intended 
to  vilify  W,  8.,  and  caused  it  to  be  be- 
lieved that  he  had  been  guilty  of  corrup- 
tion and  abuse.  In  Bex  v.  Oheere  (d),  the 
principle  is  stated  by  all  the  judges  that 
an  omission  in  an  indictment  cannot  be 
supplied  by  intendment :  all  that  is  neces- 
sary must  be  stated.  9  Oeo.  4.  provides 
that  after  verdict  an  indictment  in  the 
words  of  a  statute  is  sufficient.  But  that 
was  never  intended  to  deprive  any  party 
of  a  substantive  objection ;  Lord  Denman 
in  Bex  v.  Martin(e) ;  Beg.  v.  Lam,aMS6e(f),  In 
high  treason,  where  writings  ure  charged 
as  overt  acts,  they  are  charged  as  traitor- 
ous. In  BosewdVs  case(^),  the  question 
arose  on  the  Treason  Act  of  OhaAes  11. ; 
the  objection  was  taken  in  arrest  of  judg- 
ment, that  the  words  were  not  alleged  to 
be  spoken  of  and  concerning  the  king. 
The  Chief  Justice  said, 

"  the  question  is,  whether  the  words  that  you 
have  laid  here  be  so  positively  affirmed  to  have 
been  spoken  by  the  prisoner  and  to  relate  to  the 
government,  as  they  ought  to  be  in  an  indict- 
ment of  high  treason." 

The  judges  took  time  to  consider  the  case. 
They  appeared  to  be  in  favour  of  the 
prisoner;  but  the  Attorney 'Oenerdl  not 
probably  liking  to  have  a  decision  against 
aim,  the  prisoner  was  pardoned. 

in. — Tne  third  objection  is  the  disal- 
lowance of  the  challenge.  In  Go.  Lit. 
459-60,  it  is  stated  that— 
".a  juror  must  be  liber  et  legalia  homo  /  that  is, 
not  only  a  freeman  and  not  bond,  but  also  one 
that  hath  such  freedom  of  mind  as  he  stands 
unsworn ;  secondly,  he  must  be  legoHs,  And 
by  law  every  juror  that  is  returned  for  the  trial 
of  any  issue  or  cause,  ought  to  have  three  pro- 
perties.   First,  he  ought  to  be  dwelling  most 

(a)  8  Salk.  186. 
(6)  Cowp.  682. 
(c)  4  M.  &  S.  165. 
(<f)  4  B.  &  C.  902. 
(e)  8  A  &  £.  488. 
(/)  2  Cox  C.C.  862. 
(jg)  10  St.  Tr.  262. 
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near  to  the  place  where  the  question  is  moved. 
Secondly,  he  ought  to  be  mo.st  sufficient,  both 
for  underdtanding  and  competency  of  estate. 
Thirdly,  he  ought  to  be  least  suspicious,  that  is, 
to  be  indifferent  as  he  stands  unsworn ;  and 
then  he  is  accounted  in  law  liber  et  legaiis  homo, 
otherwise  he  may  be  challenged  and  not  suffered 
to  be  sworn/' 

In  2  Hawk.  P.  C.  o.  43.  s.  28,  it  is  said : 

'*  It  hath  been  allowed  a  good  cause  of  challenge 
on  the  part  of  the  prisoner  that  the  juror  hath 
a  claim  to  the  forfeiture  which  shall  be  caused 
by  the  party's  attainder  or  conviction." 

He  cites  Lord  Maguire^s  case, (a)  where  an 
Irish  peer  tried  in  London  challenged 
some  of  the  jurors  on  the  ground  that 
they  expected  to  ohtain  a  snare  of  his 
lands  in  Ireland.  He  was  allowed  to 
ask  the  jnrors  it  they  had  **  adventured 
in  the  prisoner's  lands  P  '*  Judge  Bc^oon 
says: 

**  Thus  far  I  will  agree,  that  if  any  of  this  jury 
be  to  have  any  particular  benefit  in  Ireland  of 
lands  or  goods  by  his  attainder,  it  is  good  ;  but 
if  the  lands  come  to  the  kin^,  and  the  king  is  no 
way  bound  to  give  it  to  any  of  them,  it  is  no 
good  cause  of  challenge." 

Here  the  individual  has  not  himself  a  direct 
interest,  but  is  a  member  of  a  corporation 
who  have  a  direct  interest ;  and  that  is  a 
good  objection,  the  goods  of  convicted 
^lons  were  g^ven  to  the  corporation  by  an 
old  charter,  and  the  juror  is  a  member  of 
the  Dublin  Corporation ;  and  we  after- 
wards  show  that  he  has  a  special  interest 
in  the  matter  as  being  liable  to  the  borough- 
rate.  Under  3  A  4  Viet.  c.  105.  s.  12,  the 
rights  under  the  old  corporation  are  vested 
in  the  present  corporation.  In  Beg.  v. 
Corporation  of  London{h),  Scrogga,  C.J., 
held  that  freemen  of  London  might  be 
witnesses  on  a  trial  as  to  the  right  of  the 
Corporation  to  toll,  for  their  interest  was 
too  small  and  inconsiderable  to  oblige  the 
court  to  reject  their  evidence;  but  later 
cases  show  that  that  case  is  not  law  now, 
and,  if  it  had  occurred  before  another 
judge  than  Scroggs,  it  would  probably 
have  been  differently  decided;  DowdeasU 
v.  NoU{c)t  Hesketh  v.  Braddoch{d\  where 
it  was  laid  down  that  any  interest  in  a 
juror,  no  matter  how  small,  was  an  objec- 
tion to  him,  and  that  an  interest  which 
would  disqualify  a  witness,  would  dis- 
qualify a  juror.    Lord  Mamfidd  said : 

"There  is  no  principle  in  the  law  more 
settled  than  this — that  any  decree— even  the 
smallest  degree,  of  interest  in  the  question  de- 
pending— is  a  decisive  objection  to  a  witness, 

(a)  4  St.  Tr.  670. 
(6)  8  Lev.  281. 

(c)  «  Vera.  817. 

(d)  a  Bmr.  1847. 


aid  mack  mora  to  a  jaror,  er  to  tke  <Mm : 
whom  tke  jmry  it  retnned. 

**  The  lav  Ims  so  watchful  mneyttoiSk^ 
and  unbiassed  administration  of  justice,  ik: 
will  never  trust  the  passions  of  waankiad  k  ^ 
decision  of  any  matter  of  right.  If,  iken^  i 
the  sheriff,  a  juror,  or  a  witness^  be  ta  wf  a" 
imteresUd  in  the  matter  to  be  tzied,  the  i* 
considers  him  as  under  an  infloenee  whiek  £ij 
warp  his  integrity  or  pervert  his  jadgiBoLA' 
theivfore  will  not  trust  bim. 

**  The  minuteness  of  the  interest  will  not  Kt 
the  objection ;  for  the  decrees  of  infliieaee  « 
not  be  measured  i  no  line  can  be  drawn  betci 
of  a  total  exclusion  ^all  degrees  whalioertf' 

The  Dublin  Corporation  is  interested  l 
the  conviction  of  Mr.  Maartin,  and  the  jor? 
is  a  member  of  this  oorporation,  Bwi^r 
Hinde.(a)    He  has,  also,  a  personal  isSaem 
— he  inhabits  a  house  liable  to  the  bom 
rate ,  and  when  the  borough  fond  is  defeki 
the  houses  are  liable  to  the  borough  nn; 
the  borough  fund  haa   proved  de&riec 
and  itie  oorporation  had  ^en  a  legal  rir^ 
j  to  levy  a  borough  rate.     It  wiJJ  he  &. 
I  that  the  juror's  intereet  is  a  oontings^ 
I  one,  but  we  aver  by  the  ohallenge  tbatb; 
I  is  immediately  and  perBonally  liS)k.  1^ 
I  only  case  where  such  persons  hare  bes 
admitted  as  witnesses,  is  where  they  veff 
I  remotely    but    not    immediately  luiii^ 
I  Various  statutes  in  England  have  bes 
j  passed  rendering  pennons  liable  for  he^ 
I  mg    bridges  in  repair,    and   iohabuv^ 
I  liable  to  be  rated  for  the  purpose,  eoa- 
I  potent   witnesses    upon   indioRnoite  ^ 
such  repair^  1  Anne  st.  1.  c.  18.  s.  13.  li 
I  Beg.  V.  The  Inhabitanta  ^f  WiUe^fiV^^ 
held,  on  this  statute,  that  one  of  (^ 
county  was  a  good  witness   under  t^ 
statute,  though  not  agood  juror.   Ib  ^ 
Attomey-General  v.  Wyburg{c},  itwtf*- 
oided  that  parishioners  are  not  good  t^ 
deuce   to   prove  a  charity  given  ^  ^ 
parish ;  the  court  saying, 

"  the  witness  being  described  to  be  ciihef^ 
of  Enfield,  yeoman,  must  be  intended  an  ho«^ 
keeper,  and  liable  to  pay  parish  dues  unless » 
contrary  appear.** 

BarreU  v.  The  Hvndred  of  SUM^i  ^ 
V.  Homsby{e).  In  Sir  Henry  Omdm^ 
Palmer(f),  it  was  decided  that  a  pe«» 
who  paid  highway  rale  within  a  P*** 
was  not  rendered  a  competent  witiim'f 
64  Oeo.  3.  0.  170.  upon  the  trial  of  ta 
issue  whether  within  that  parish  there  wtf 
a  custom  that  all  persons  residing ^'i^'^ 
whose  duty  it  was  to  cause  the  hifi^^I^ 

(a)  5  T.R.  174. 
(6)  «  Mod.  807. 
(c)  1  P.  Wms.  ft9». 
((0  1  Mod.  7t. 
(e)  loMod.  IM. 
(/)  2  B.  %  Ad.  S86. 
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vritliin  ibe  pariah  to  be  repaired,  might 
take  shingle  from  the  beach  for  the  pur- 
pose of  such  repair. 

rV. — ^The  last  objection  to  this  record 
arises  upon  the  form  of  the  sentence,  which 
is  : 

**  that  he,  the  said  John  Martin,  for  the  said 
felony,  in  the  said  first  oonnt  of  the  said  indict- 
ment specified  and  charged,  be  transported  be- 
yond the  seas  for  the  term  of  ten  years  from 
the  8th  day  of  August  instant'' 

The  judgment  is  bad  for  not  mentioning  the 
place  to  which  he  is  to  be  transported.  On 
the  authority  of  0*0(mneU  t.  The  Quem,  per 
liord  Demium(a),  where  the  law  appoints 
a  particular  punishment  the  court  cannot 
add  to  or  diminish  from  it :  Bern  t.  Hart' 
netUb);  Bex  t.  Holkmd(e).  In  Be»  y. 
HaHnett  the  omission  was  merely  as  to 
the  disposal  of  the  body  of  the  jnrisoner, 
and  yet  it  was  held  fatal.  Transportation 
was  first  authorised  by  4  Oeo,  1.  c.  11. 
Eng. ;  6  Geo.  1.  (Irish) ;  26  Oeo.  8.  o.  24. 
8.  66  (Irish)  provides  that  the  judges  of 
assize  and  justices  of  sessions  before  whom 
anj  person  or  persons  conyicted  of  any 
1    enme, 

'*  for  which  the  person  or  persons  is,  or  are,  or 

>    shall  be  liable  to  transportation,  shall  and  may 

F    order  that  snch  person  or  persons  be  trans- 

i    ported  either  to  any  of  His  Majesty's  plantatioas 

or  settlements  in  America,  or  to  sach  other 

I     place  or  places  not  in  Barope  as  such  judge 

or  justices  respectively  shall  order  and  direct, 

any  law,  usage,  or  statute  to  the  contrary  not- 

I     withstanding.*' 

I  In  England,  37  Geo.  3.  c.  27.  s.  2. 
enables  the  judgjes  to  pass  sentenoe  in  the 
form  in  which  it  has  been  passed  here. 
No  such  uimilar  Act  has  been  passed  here, 
J  but  30  €feo.  3.  c.  32.  enables  the  L(»d  Lieu- 
tenant to  send  the  conyicted  person  to 
any  place  which  he  may  think  proper. 
I  OiAMPTOM,  J.:  Then  your  construction, 
is  that  it  enables  the  Lord  Lieutenant 
only  to  change  the  place  P 

bir  Cohnam  (/LogMen :  In  England,  the 
power  giyen  is  to  tranqxnrt  generally; 
m  Ireland,  it  is  to  transport  specially, 
and  not  naming  the  place  is  bad.  11  Ic  12 
Vict.  c.  78  proyiding  that  a  Court  of 
Error  might  pass  a  right  sentence  where 
an  improper  sentence  was  pronounced,  or 
remit  it  to  the  Court  below  onljr  paMed 
on  the  Slat  of  August,  but  the  tnal  took 
place  on  the  8th  of  August.  The  words  of 
the  statute  are,  '*  whei*e  any  writ  of  error 
shall  be  brought,*'  but  it  would  be  hard 
to  give  it  a  retrospectiye  effect.  The  right 
to  the  writ  of  error,  and  the  fiat  for  it, 
occnrred  before  the  statute  came  into 
operation. 


(a)  II  a.  &  F.  155 ;  1  Cox  C.  C.  4)8. 
(6;  Jebb,  C.  C.  SOS. 
(c)  2  Ir.  L.  R  835. 


John  Perrin  for  the  Crown :  I. — The  form 
of  the  caption  is  the  same  as  that  always 
used  at  the  Commission  Court  and  in  this 
Court.  In  TF62(2on*sca8e,(a)  the  same  objec* 
tion  was  made  and  OTerruled.  In  Bea.  y. 
Morgan,i]b)  Lwd  HoU  says,  "the  whole 
Court  were  of  opinion  tliat  it  was  good," 
without  saying  juratorum  et  onertUorum, 
and  he  takes  no  notice  of  the  distinction  as 
to  its  being  a  Nisi  Prins  record.  Beg.  y. 
Graif,{e)  Bex  y.  GTeyeox,{d)  B.  y.  AfMer  ;(e) 
Chitty  Cr.  L.  334.  As  to  the  objection 
that  it  does  not  appear  that  the  jurors 
were  sworn  before  tne  Court,  0*ConnelV8 
case  (/)  shows  that  such  ayerment  is  not 
necessary.  As  to  the  objection  that 
the  oapfion  does  not  state  that  the  bill 
was  found  by  twelye  grand  jurors,  it  is 
unneoessary;  for  the  names  are  set  out. 
There  is  no  difference  between  cases 
remoyed  to  this  Court  from  other 
Courts  and  other  cases. 

II. — As  to  indictment,  it  is  conformable 
to  the  precedents  in  ThieUewood^e  case,(p) 
Ha/rdy'B  case,(fc)  EmmeH*8  case.(t)  ,The 
tih.  and  12th  counts  are  precisely  the  same 
as  in  Thi9tieuH)od*8  case,  and  11  &  12  Vioi. 
0.  12.  being  precisely  the  same  in  form 
as  30  Geo.  3.  c.  7,  an  indictment  good 
under  one  statute  will  be  good  under  the 
other.  As  to  the  allegation  that  the 
counts  are  uncertain,  as  they  are  exactly 
in  the  W(n>ds  of  the  statute,  by  the 
9  Geo.  4.  0.  54.  they  would  be  sufficient 
after  yerdict ;  but  eyen  independently 
of  that  statute  they  are  good.  The  articles 
set  out  all  so  plainly  refer  to  the  Queen 
as  to  come  within  the  principle  as  laid  down 
by  Lord  EUenborough  in  Bex  v.  Mar8den,(j} 
where  all  the  cases  are  cited.  It  has  been 
said  that  wheneyer  the  word  **  printing  " 
was  used  in  indictments  for  treason,  the 
word  ** traitorous"  was  also  used.  In 
Twyn'e  case,(i;)  Anderton'e  ca8e,(Z)  Thietlo- 
wood* 8  case,  Eardy'8  case,  and  EmmeVe 
case,  the  word  **  traitorously"  is  applied 
to  the  word  **  publishing,"  as  the  word 
"  feloniously  "  is  here,  and  is  not  applied  to 
eyery  particular  printing  mentioned.  As 
to  (I V.)  the  form  of  the  sentence,  in  Beg.  v. 
PcUrick  Commine  and  another,  I^Mster  T.  1845 
(MSB.  from  the  Crown  Office),  the  ground 
of  error  alleged  was,  that  the  sentence  was 


(a)  26  St  Tr.  228. 
(ft)  1  Ld.  Rajm.  710. 

(c)  5  Ir.  L.  R.  524. 

(d)  Jones,  T.  180. 

(e)  2  Keb.  59. 

(/)  5  St.  Tr.  N.  8.  1. 
(g)  88  St.  Tr.  897,  p.  701. 
(A)  84  St  Tr.  281. 
(t)  28  St  Tr.  1098. 

(f)  4M.  ftS.  164. 
(*)  6  St.  Tr.  514. 
(0  12  St.  Tr.  1246. 
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erroneons.  I  have  here  the  judgment  of 
the  Lord  Chief  Justice,  in  which  he  says 
that  the  sentence  having  followed  the 
statute,  it  was  enough  ;  in  the  statute  re- 
ferred to,  the  sentence  is  confined  to 
persons  who  have  been  convicted  of  the 
crimes  specified  in  that  very  statute. 

As  to  III.,  the  challenge  is  informal;  it 
does  not  aver  that  the  Mayor  and  Corpora- 
tion were  ever  seized  of  the  franchi&ie, 
Litt.  324,  1  Saund.  234d.  Bex  v.  8uUon,{a) 
Bex  V.  Cappei\{b)  It  is  not  alleged  that 
the  Corporation  as  constituted  by  the  Act 
of  1841  have  any  interest.  The  right  has 
failed  for  non  user,  Com.  Dig.  Franchise; 
Cas^  of  Leicester  Forrest .(c)  T he  goods  and 
chattels  could  only  vest  after  conviction, 
1  Saund.  27bb ;  Ford*s  ca8e.(i)  The  boun- 
daries of  the  city  have  changed  since  the 
charter.  Beg.  v.  St,  George's  Parish.{e)  The 
interest  of  the  juror  involves  a  possibility 
on  a  possibility  that  there  may  be  a  rate, 
and  that  the  juror  will  be  a  ratepayer  at 
the  time.  Witnesses  have  been  admitted 
on  the  ground  of  necessity,  Lancum  y. 
Lovdl ;  (/)  so  may  jurors.  The  objection 
would  make  trial  by  jury  impossible  both 
in  London  and  Dublin. 

Holmes :  I  presume,  my  lords,  that  in 
this  Court  the  counsel  for  the  plaintifi*  in 
error  will  have  the  reply  P 

The  Attorney-  Oeneral  {Monahan)  on  the 
part  of  the  Crown  claimed  a  right  to  the 
reply,  and  referred  to  Bex  v.  0*  Grady,  and 
and  Bex  v.  Jones,  and  to  the  recent  case  of 
Shea  ayid  Bwyer  in  error  v.  The  Qaeen.ig). 
Counsel  for  the  plaintiffs  in  error  referred 
to  0'G<yanell  v.  Beg.{h) 

November  14. 

The  Court  stated  that,  according  to  the 
practice  of  the  Court,  the  Attorney  Oeneral 
was  entitled  to  the  reply. 

Holmes  replied  for  the  plaintiff  in  error. 
26  Geo.  3.  c.  24.  s.  66  (Irish)  requires 
the  judges  to  fix  the  place  to  which 
the  prisoner  is  to  be  transported.  It 
would  be  dangerous  to  leave  the  power 
with  the  Crown.  It  would  be  a  very 
different  punishment  to  transport  a  man 
to  the  Cape  of  Good  Hope,  and  to  Kams- 
chatka,  or  Terra  Del  Fuego:  before  the 
statutes  authorizing  this  mode  of  puni^- 
ment  it  was  unknown  to  the  law.  As  to 
the  challenge,  it  is  now  urged  that  this 
charter  is  at  an  end  by  reason  of  non  user; 
but  if  so  the  objection  ought  to  have  been 

(a)  8B.  &C.  113. 
(6)  6  Price  217. 
(c)  Cro.  Jac.  155. 
(rf)  12  Eep.  19. 
(e)  8  Ir.  L.B.  28. 
(/)  9  Bmg.  4W. 
(fl)  8  Cox  C.C.  141. 

Qi)  5  8t  Tr.  N.S.  I ;  11  a.  &  F.  851 ;  1  Coz 
C.C.  418. 


made  by  plea.  But  it  is  aveired  b;  u^ 
challenge  tha^  the  rights,  Ac,  bftvt  ir 
come  vested  in  the  present  oorpondr 
therefore  they  could  not  have  been  k£ 
non  user,  and  there  is  an  end  of  thatoir' 
tion.     In  Trials  per  pais,  p.  378,  it  ii  Sii 

**  Oftentimes,  a  man  may  be  chalknged  tc  t 
of  a  jury  that  camiot  be  chaUen^  to  be  1 1 
witness." 

IHolmes  referred  to  Beg.  r.  InMim 
of  WiUs;{a)  BeoB  t.  Oarpmter;(b)  Jton* 
v.  Hundred  of  8toke.{e)J 

The  Atiometf-General  in  reply.  Asv 
the  caption,  the  text-book  wnterB  are  z 
agreement  with  the  cases  alietdy  cr«r. 
for  the  Crown,  Gabbetfs  Cr.  L.  p.  S: 
iStarkie,  Cr.  L.  236;  in  C7W%'«Gr: 
334.  But  there  is  a  farther  answer  to  ^ 
notable  objection, — that  this  record  b 
been  returned  to  this  Court  this  tern;  if 
such  objection  can  be  suocessfdllj  taks 
until  after  the  term,  and  during  the  ten 
the  record  will  be  amended  as  a  ms^i 
course  (Anonymous(d^ -,  FaXhwrU  trnt 
Bex  T.  Athinsonif).  Secondly,  it  has  bee 
contended  that  the  indictment  is  bai  ^( 
have  followed  the  words  of  Ae  rtaW- 
The  learned  counsel  have  referred  to  cms 
of  libel,  and  say  we  onght  to  hare  ^ 
further,  and  to  have  said  that  he  fe^ 
ously  expressed  his  felonious  compassisd 
by  a  felonious  writing  or  printing.  Be 
there  is  no  precedent  for  such  an  uiR; 
ment,  and  it  might  as  well  be  saidtbat,^ 
a  man  were  indicted  for  haying  feloniooKy 
struck  another,  it  would  be  neoe«tfy» 
aver  that  the  blow  was  inflicted  witi  i 
felonious  stick  or  stone ;  the  felony  ifl  ^ 
act  of  the  mind.  I  need  hardly  idf  a 
the  position  that  nnderihestat.of9Gi^i 
after  verdict  this  is  no  objection  at  all"' 
offence  having  been  described  in  the  w«rff 
of  the  Act.  The  precedents  of  indictoetfi 
in  the  English  treason  cases  oob*^ 
counts  similar  to  the  13th  and  14th  iitK 
present  indictment ;  Thisilewoodit  eo^^ 
Watson's  case.{h)  I  am  charged  with  <| 
pression  because  in  two  of  the  ooantB  I* 
not  set  out  the  publications ;  and  beeiai^ 
in  the  other  counts  I  do  set  them  out 

Ckamptok,  J :  You  are  placed  in  wj 
difficulty,  that  if  you  set  oat  all  t» 
articles  in  every  count  the  indictm^ 
will  be  too  long ;  and  if  you  do  not «« 
them  out,  it  will  be  said  that  it  is  *» 
short. 


(a)  6  Mod.  807. 
(6)  2  Show.  47. 
(c)  1  Mod.  78. 
id)  6  Mod.  221. 

(e)  1  Saond.  248.  ^ 

(/)  8  Bro.  P.C.  517 ;  Cm.  Dig.  tit  !»** 
ment,  pp.  626-7. 
(S)  88  St.  Tr.  682. 
(A)  82  St.  Tr.  89. 


1089] 


The  Queen  agavnet  John  Martin,  1848. 


[1090 


AUomey-Oeneral :  The  cases  of  libel 
which  haye  been  cited  are  not  in  point ; 
can  any  other  meaning  possibly  be  sug- 
gested to  these  publications  than  that 
which  has  been  charged?  The  indict- 
ment therefore  is  well  enough,  containing, 
as  was  decided  in  Ee»  v.  Home(a) — 

"  all  facts  and  cirouimitaDces  necessary  to  war- 
rant the  coDclnsion  of  the  jury.  And  that  it 
like««rise  contains  all  facts  and  circumstances 
necessary  for  the  information  of  the  Court  to 
give  their  judgment  upon  the  occasion." 

Bex  y.  BurdeU{h)  is  to  the  same  effect. 

Thirdly,  as  to  the  objection  that  the 
sentence  in  this  ca«e  is  erroneous  as  not 
specifying  to  what  particular  place  the 
prisoner  is  to  be  transported,  if  this  objec- 
tion be  held  good,  eyery  single  sentence 
which  has  been  pronounced  on  the  Irish 
Bench  for  the  last  twenty  or  thirty 
years  has  been  erroneoas.  By  1 1  &  12  Viet. 
c.  12.,  the  sentence  specified  is  that  the 
prisoner  be  '*  transported  beyond  the 
seas ;  '*  the  sentence  here  is  in  the  very 
UrmB  of  the  Act,  and  if  the  sentence 
were  otherwise  than  as  it  is,  it  would  be 
contended  that  it  was  erroneous.  But 
eyen  if  there  was  an  informality  in  the 
sentence,  the  Court  here  could,  under  the 
recent  statute  (11  &  12  Vict.  c.  78.)  now 
reyise  it  and  pass  the  right  sentence,  or 
remit  t^e  case  to  the  Court  below. 

As  to  the  objection  to  the  competency  of 
the  juror  WiUiam  Buff^  there  are  about 
twenty  thousand  burgesses  in  the  city  of 
Dublin,  and  persons  liable  to  the  borough- 
rate,  and  the  ^oods  of  Mr.  Martin  would 
haye  to  be  diyided  into  the  minutest  por- 
tions to  give  him  any  interest.  It  is  eaid 
that  the  property  or  the  prisoner,  to  the 
yalue  of  twenty  shillings,  would  go  to 
increase  the  borough-fund.  In  this  case 
the  twenty-thousandth  part  of  this  sum  is 
to  be  held  to  amount  to  an  interest  suffi- 
cient to  exclude,  not  only  Mr.  Duff,  but 
also  any  other  householder  iu  Dublin, 
fh>m  sitting  on  a  jury  in  Dublin  upon  the 
trial  of  a  person  accused  of  felony.  The 
cases  cited  were  all  cases  of  direct  in- 
terest. They  were  all  cases  of  proceed- 
ings instituted  to  reooyer  the  property  of 
corporations  or  to  assert  a  right  to  pi*o- 
perty,  and,  according  to  the  law,  imen 
those  cases  were  decided  corporate  pro- 
perty was  priyate  property;  they  could 
dispose  of  it  aa  they  pleased,  but,  by  a 
recent  statute,  corporation  property  is  no 
longer  priyate.  Bex  y.  The  Inhainta/nU  of 
Wi^e)  is  not  in  point,  for  there  the 
inhabitants  were  the  defendants.  It  has 
been  urg^  that  some  cases  decide  that 

(a)  Cowp.  689. 
(6)  4  B.  &  Aid.  95. 
(c)  6  Mod.  807. 


persons  rateable  to  parish  property  are 
incompetent  in  suits  where  the  parish  is 
concerned,  but  Mr.  Perrin  has  cited  cases 
which  show  that  where  parties  are  liable 
to  a  future  rate  they  are  not  incompetont. 

Perrin,  J. :  Mr.  Attorney- General,  yoa 
said  some  of  those  cases  cited  were  actions 
for  the  recovery  of  property;  now,  sup- 
pose this  Was  an  action  for  the  recoyery 
of  corporation  property— suppose,  before 
the  Corporation  Act  of  3  &  4  Vict  had 
passed,  would  you  say  that  this  juror  was 
competent  P 

Attorney-  General :  1  should  say  he  would 
be.  If  this  interest  were  to  disqualify,  it 
would  bo  imp)ssib1e  to  have  any  jury 
upon  a  trial  for  felony  within  the  city  of 
Dnblin,  because  a  man  to  be  a  competent 
juror  roust  be  an  inhabitant  and  liable  to 
a  certain  a  i  ount  of  taxation.  It  is  yery 
strange  that,  if  such  minute  challenges 
have  been  taken  from  time  to  time  as  are 
giyen  in  Viner*8  Abridgement,  no  such 
objections  haye  been  taken  in  the  Cor- 
poration of  London,  the  charter  of  which 
IS  well  known  to  be  similar.  Also,  as 
Mr.  Perrin  suggests,  there  has  been  held 
to  be  in  some  Ciises  a  difference  where 
the  Crown  is  concerned.  On  the  grounds 
of  public  policy  a  man  is  allowed  to  be  a 
witness  in  a  prosecution  ulthough  he  was 
to  receiye  a  reward  from  private  indi- 
viduals or  from  the  govern  m  out  forgiving 
evidence  to  prosecute,  and  why  P  because, 
otherwise,  certain  offences  would  remain 
unprosecuted  and  unpunished.  Every 
person  is  interested  in  the  conviction  of 
felons. 

Mooes,  J.:  Mr.  Attorney- Chneral^wouXd 
jou  say,  in  the  case  of  an  executor  bring- 
ing an  action  for  the  recovery  of  a  sum 
of  money,  that  a  creditor,  who  had  a 
chance  of  being  paid  out  of  the  sum  re- 
covorod.  would  be  competent  P 

Attorney- General :  In  the  case  of  Novoetl 
v.  Baviea.ia'^  it  was  held  that  in  an  action 
against  execators  for  a  debt  of  the  tes- 
tator, a  person  entitled  to  an  annuity 
under  the  will  is  not  disqualified  by 
interest  from  giving  evidence  for  the 
defendants. 

18th  November  1848. 

JUDOMEHT. 

BLA.CKBnRNE,  L.C. J. :  In  considering 
the  different  grounds  of  error  which  have 
been  assigned  in  this  case,  I  shall  take 
them  in  the  order  adopted  in  the  argu- 
ment at  the  bar.  The  first  is  to  the 
caption  of  the  indictment,  which  is  con* 
tended  to  be  defective  in  not  stating 
where  and  before  whom  the  Grand  Jury 


(a)  6  B.  &  Ad.  868. 
MM 
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was  sworn :  in  not  stating  that  tbey  were 
sworn  ana  charged  to  inquire  for  our 
Lady  the  Qneen,  and  the  body  of  the 
county  of  the  city  of  Dublin ;  and  in  not 
stating  that  the  indictment  was  found  by 
twelve  ffood  and  lawful  men  of  the  city. 
It  is  to  be  observed  that  the  caption  is  not 
a  pleading,  nor  any  part  of  the  indict- 
ment. It  is  a  statement  of  the  proceed- 
ings, and  should  describe  the  Court  where 
the  indictment  was  found,  the  time  and 
place  it  was  found,  and  the  jurors  by  whom 
it  was  found  with  sufficient  certainty. 
The  Crown  contend  that  this  caption  does 
so  ;  and  sui  h  is  our  opinion.  It  states  an 
adjournment  of  a  Commission  of  Oyer 
and  Terminer ;  that  it  was  held  on  the 
8th  of  August,  at  (ireeu  Street,  in  the 
county  of  the  city  of  Dublin,  before  Com- 
missioners appointed  by  Commission 
under  the  Great  Seal ;  and  that  at  that  ad- 
joumment  it  was  presented,  on  the  oaths 
of  good  and  lawful  men  of  the  said  county 
of  the  city,  naming  twenty-three,  that 
Ifor^m  committed  tne  felonies  of  which 
he  was  afterwards  convicted,  llie  question 
is,  does  this  caption  afford  the  required 
certainty  P  First,  it  states  a  presentment 
on  oath  in  that  Court  on  that  day,  and 
before  these  Commissioners,  so  that  this 
oath  must  have  been  there  and  then  ad- 
ministered and  taken  ;  and  the  supposition 
suggested,  that  it  might  have  been  ad- 
ministered by  some  other  Court  on  some 
other  day,  is  absolutely  repugnant  to  the 
plain  meaning  of  these  words. 

Next,  it  is  objected  that  the  words, 
**  sworn  and  charged,"  which  are  used 
in  the  common  form,  are  here  omitted. 
In  support  of  this  objection,  many  cases, 
most  of  them  in  the  rei^  of  Charles  II., 
have  been  cited  and  rehed  on.  Were  we 
constrained  by  their  authority,  we  should 
act  on  it  with  reluctance,  considering,  as 
I  have  said,  the  caption  is  not  a  pleading, 
but  the  copy  of  the  entry  of  the  proceed- 
ings, made  hj  the  officer  of  the  Court ; 
and  also  considering  that  we  have  here  a 
presentment,  on  oath,  by  a  jury  of  the 
county  of  the  city,  of  a  crime  committed 
in  the  county  of  the  city.  But  the  for- 
mality of  this  caption,  which  is  in  accord- 
ance with  the  precedent  in  the  case  of 
Eex  V.  IFeWon,(a)  in  this  very  same  Com- 
mission Court,  is  bupported  by  three  dis- 
tinct authorities,  in  Bex  v.  Morgan,(b) 
there  was  an  indictment  for  a  riot  re- 
moved into  the  Queen's  Bench,  and  after- 
wards tried  at  the  Apsises.  There  was  a 
motion  in  arrest  of  judgment,  and  there 
the  ground  r>f  that  motion  was  the  omission 
of  the  words  *'  sworn  and  charged  "  in  the 
caption.     HoU,  C.J.  says  that  the  whole 


(a)  26  St.  Tr.  288. 
(A)  1  Lord  Baym.  710. 


Court  was  of  opinion  that  it  was  good, 
although  the  words  **  sworn  and  charged  " 
were  omitted.  And  the  case  of  Bex  t. 
Oraycoxtia)  was  on  a  motion  to  quash  an 
indictment,  for  the  omission  in  the 
caption  of  the  word  jureUi,  and  the  Court 
held  it  supplied  bjr  the  words  $mpra 
taoramentmm.  And  in  BexY,  Ambler, Q>) 
the  case  oame  on  a  writ  of  error,  and  (he 
indictment  was  there  $upra  $<»cr€nmeHium, 
and  it  was  objected  that  it  was  not  oneraH 
et  furoHt  and  it  was  there  held  to  be  suf- 
ficient, Twi$den  saving  that  in  the  case 
that  was  cited —  WiUiamu'soBee — ^the  words 
supra  $4ierameiU%Mi^  were  omitted.  Besides 
this,  it  is,  as  for  as  the  opinions  of  text 
writers  oau  be  referred  to  or  relied  on»  at 
this  day  considered,  that  if  it  appear  tiiat 
the  finding  was  on  oath,  it  it  sufficient, 
though  the  words  "sworn  and  charged** 
be  omitted;  and  for  this  severtJ  text 
writers  have  been  cited. 

The  last  objection  is,  that  the  indict- 
ment is  not  said  to  be  found  by  twelve 
men.  This  has  scarcely  been  relied  on^ 
because  it  is  answered  by  the  faot  that 
there  are  twenty-three  names,  although 
their  number  is  not  stated  ;  we  are  there- 
fore of  opinion  that  the  fir^t  ca«se  of  error 
must  be  overruled. 

The  second  class  of  objections  is  to  the 
counts  of  the  indictment.  The  two  last 
of  them ;  that  is,  the  thirteenth  and  Uie 
fourteenth,  are  objected  to  on  the  ground 
that  they  do  not  set  forth  the  writings 
which  the  indictment  charges  as  oyert  acts 
of  the  oompansings  stated  in  those  counts. 
It  is  not  neoesaary  to  decide  on  this  ob- 
jection, and  I  pass  it  by,  merely  ol^erving, 
thskt  the  counts  here  are  conformaMe  to 
the  precedents  of  indictments  for  high 
treason,  under  the  English  Act  of  the 
36th  of  George  III.,  of  which  the  Act  of 
11th  of  Vietoriat  on  which  the  present  in- 
dictment is  founded,  is  a  literal  tran- 
script i{e)  and  no  objection  ever  appears 
to  have  been  made  to  any  of  these  counts 
so  framed  on  the  similar  enactments  of 
the  statute  of  the  36th  of  George  III. 

But  we  think  the  other  counts  of  the 
indictment  are  not  open  to  any  of  the  ob- 
jections that  hare  oeen  made  to  them. 
They  severally  charge — that  the  prisoner 
did  feloniously  compass,  imagine,  invent^ 
devise,  and  intend  to  deprive  and  depose 
our  Sovereign  Lady  the  Queen  from  the 
style,  honour  and  name  of  the  Imperial 
Crown  of  the  United  Kingdom ;  and  the 
said  felonious  compassing,  imagination, 
device,  and  intention  did  express,  utter, 
and  declare,  by  ^en  and  there  felotuously 

(a)  Jones,  T.,  180. 
(6)  2  Keb.  59. 

(c)  Except  the  proyisioQs  relating  to  **  open 
and  advised  speaking." 
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publiduBg  o^rtain  vrintiiigs  in.  a  oertain 
number  of  the  Ftim  newspaper,  one  of 
which  is  as  follows.  This  is  in  the  exact 
terms  of  the  statate,  and  it  is  contended 
by  the  Grown  to  be  therefore  sufficient. 
But  it  is  objected  that  in  pleading  it 
should  have  been  further  ayerred — that 
there  was  some  particular  design  im- 
ported by  the  article  published,  and  in 
prosecution  of,  and  in  reference  to  which 
it  was  published,  and  it  should  have 
stated  that  it  was  published  **  of  uid  con- 
cerning "  that  design.  I  ocmfess  I  do  not 
see  how  more  could  have  been  done  than 
is  found  in  this  indictment.  The  crime 
is — ^the  design  to  depose  the  Queen.  The 
expression  of  that  design,  tyotd  the  means 
used,  that  is,  the  overt  act  to  effectuate  it, 
are  ^e  publication  of  the  articles,  and  on 
the  contents  of  the  articles  must  depend 
whetJier  it  is  such  as  to  eyidence  ^at  de- 
sign, and  tends  to  its  effectuation ;  and  no 
Suestion  has  been  raised  that  it  does  both. 
Tothing  can  be  more  clear  Uian  the  lan- 
guage of  the  pleading  and  of  the  statute. 
The  design,  ^e  evidence  of  it,  and  the  act 
done  in  pursuance  of  it,  are  clearly  and 
explicitly  stated;  and  no  other  design 
need  be  stated,  if  indeed  it  were  possible 
to  do  so.  The  cases  in  which  the  prefa- 
tory words  **of,  and  concerning,"  some 
matter  or  person  are  required,  are  cases  of 
libel  and  oral  slander,  in  which  the  words 
written  or  spoken  require  innuendoes 
to  explain  their  object  and  application, 
when  these  are  not  plainly  expressed. 
But  this  is  not  a  case  wnere  the  design  or 
intent  of  the  publication  is  left  at  large  or 
to  conjecture.  For  here  the  charge  is 
made.  It  is  a  compassing  to  depose  the 
Queen,  and  it  is  expressed  by  the  publi- 
cation of  these  articles ;  so  that  all  that 
could  be  required,  even  if  the  case  before 
us  were  strictly  analogous  to  the  case  of 
libel  or  slander,  is  in  substance  contained 
in  the  present  indictment;  and  there  is 
not,  as  my  brother  Perrin  suggests,  a 
sinffle  innuendo  in  reference  to  any  of  these 
puUications,  not  a  single  instance  in 
which  it  was  necessary  to  explain  the 
object  or  the  intention  by  the  insertion  of 
an  innuendo. 

It  was,  in  the  second  place,  objected 
that  the  publication  should  be  said  to  be 
felonious.  I  do  not  see  how,  in  pro^Miety 
of  language,  these  publications  oonld  be 
called  felonious.  The  word  "  felonious  " 
is  properly  descriptive  of  the  intention 
with  which  means  are  used  or  acts  are 
done ;  but  the  instruments  used,  the  gnn 
for  instance,  with  which  a  murder  is  com* 
mitted — and  here,  the  articles  which  are 
proof  of  the  felonious  intent  of  the  pub' 
fisher— <»tn  be  called  felonious  only  by  a 
misapplication  of  the  term.  The  act  done 
by  the  prisoner,  namely,  the  publication, 


is  iJ^Nm^lr  sfealed  to  hare  beem  fislonioiisly 
done  Dy  him,  and  this  satisfies  all  that 
the  law  requires.  We  are  therefore  of 
opinion  that  all  the  errors  assigned  on 
these  various  counts  should  be  overruled. 

The  third  error  assigned  is,  the  dis- 
allowance of  the  challenge  for  cause  of 
William  Buff,  to  which  challenge  the 
Crown  dem aired,  and  which  demurrer 
the  Court  allowed.  I  need  not  here  re- 
peat the  terms  of  the  challenge ;  it  is  this 
in  effect,  that  the  juror  being  a  burgess 
of  the  corporation  of  the  City  of  Dublin, 
and  a  ratepayer,  had  an  interest  in  the 
conviction  of  the  prisoner,  Heewry  V.  hav- 
ing granted  to  the  corporation  the  goods 
and  chattels  of  felons  within,  or  as  has 
been  contended,  convicted  within  the  city. 
Various  objections  have  been  made  to  the 
form  of  this  challenge.  Were  it  neces- 
sary, we  should  consider  them  in  detail, 
and  some  of  them  are  of  a  very  serious 
character ;  but  as  we  ^nk  the  challenge 
should  be  disallowed  on  its  merits,  I  shall 
not  intimate  any  opinion  upon  these  de- 
fects in  form,  which  have  been  suggested 
at  the  bar;  to  one  of  them,  however,  I 
shim  have  occasion  particularly  to  refer, 
I  mean  that  which  relates  to  the  enjoy* 
ment  of  thi^  franchise. 

This  challenge  contains  double  matter  \ 
first,  it  suggests  an  interest  in  the  juror 
as  a  burgess  of  the  corporation;  and, 
secondly,  an  interest  as  a  ratepayer  in  the 
county  of  the  city  of  Dublin.  Taking 
these  separately,  I  shall  inquire  first, 
what  interest  has  a  burgess,  as  such,  in 
the  forfeiture  consequent  on  the  convic- 
tion of  a  felon  F  I  can  discover  none. 
The  goods  and  chattels  forfeited  will 
belong  to  the  corporation;  but  neither 
individually  nor  as  a  member  of  the  cor- 
poration can  he  have  any  share  of,  or 
personal  interest  in,  the  goods  so  for- 
feited: they  are  all  dedicated  to  public 
and  specified  purposes:  the  corporation 
is  but  a  trustee  to  see  to  their  application 
to  these  purposes ;  and  even  this  applica- 
tion and  disposition  is  confined  to  the 
council,  to  the  total  exclusion  of  the  bur- 
gesses. My  Lord  Ohief  Bctron,  in  pro- 
nouncing the  judgment  of  the  Court  be- 
low, in  which  Baron  Penn^aiher  con- 
curred, speaking  on  this  particular 
objection,  says — 

"  The  objection  is,  that  he  is  not  indifiessnt  as 
he  itandfl  oDtwom ;  and  not  indifferent,  becaufe 
he  has  an  interest  in  the  subject-matter  of  the 
proceeding ;  that  is,  becaose  he  has  an  interest 
in  conviction,  in  order  to  obtain  a  benefit  from 
goods.  The  Municipal  Corporations  Act, 
whether  it  does  or  does  not  vest  the  property 
in  the  lord  mayor,  aldermen,  and  burgesses  at 
large,  does  unquestionably  vest  the  whole  con- 
trol of  the  property,  and  entire  management  of 
it,  in  a  select  body,  which  the  Act  of  Parliament 
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erestet ;  and  ahhoagh  tbe  borgcM  miij,  as  an 
individual  compoMog  the  entire  corporation,  as 
one  of  the  oonstitaeDt  bodf,  or  as  an  inhabitant, 
haTe  a  general  interest  in  the  management  of 
the  funds  of  the  corporation,  911a  burgess,  as  a 
burgess,  he  is  not  entitled  to  do  a  single  act  for 
the  disposal  of  the  property,  which  may  be  the 
subject  matter  of  recovery,  under  the  right  to 
obtain  the  felon's  goods.  The  Town  Council, 
and  the  Town  Council  alone«  are  invested  with 
the  authority  to  dispose  of  them ;  and  although 
the  entire  corporation  may  be  nominally  the 
trustees,  yet  even  in  the  capacity  of  trustees,  the 
effective  power  is  vested  in  the  Town  CouncD. 
Looking  then  at  that  condition  of  things,  and 
looking  to  the  circumstances  in  which  bnrg«*s8es 
stand,— looking  to  the  enormous  inconvenience 
that  must  necessarily  result  from  any  other  de- 
cision, it  appears  to  me  that  we  ou^ht  to  hold,  in 
this  case,  that  the  juror  is  not  disqualified  by 
the  fact  stated  in  the  challenge,  and  therefore 
we  ought  to  allow  the  demurrer,  and  overrule 
the  challenge." 

In  erery  part  of  the  mdgment  of  that 
eminent  jndge  I  entirely,  and  so  do  the 
rest  of  the  Court,  concor.  These  reasons 
which  I  have  just  stated,  with  what  I  have 
already  assigned,  satisfy  me  that  as  a 
burgess  this  jaror  was  not  liable  to  any 
objection. 

The  next  qaeetion  is,  was  be  interested 
as  a  ratepayer  P  The  challenge  states 
that  the  goods  and  chattels  of  felons  are 
applicable  to  theparposes  of  the  borongb 
fund ;  and  that  WiUiam  Duff  is  a  burgess, 
and  an  occapier  and  tenant  of  certain 
hereditaments  liable,  that  is,  as  the  coun- 
sel for  the  prisoner  contend — presently 
liable  to.  be  rated  to  a  borough  rate ;  and 
that  the  borough  fund,  after  the  payment 
of  all  debts  of  the  whole  corporation,  and 
satisfaction  of  all  lawful  claims  on  the  real 
and  personal  estate  of  such  body,  is  not 
sufficient  for  the  purposes  in  the  Act 
stated.  The  result  that  we  are  called  on 
to  infer  is,  that  William  Duff  has  an  in- 
terest in  the  forfeiture,  as  the  goods  for- 
feited go  in  ease  and  reduction  of  the  rate 
to  which  he  is  so  liable.  The  authority 
mainly  relied  on  in  support  of  this  chal- 
lenge is  a  passage  in  Hawhins*$  Pleas 
of  the  Crown,  in  the  following  words  :— 

**  Tt  bath  been  allowed  a  good  cause  of  chal- 
lenge on  the  part  of  the  prisoner,  that  a  juror 
hath  fl  claim  to  the  forteiture  which  will  be 
caused  by  the  party's  attainder  or  conviction." (a) 

When  this  passage  was  cited  in  the 
Court  below,  the  authority  for  it  not  being 
at  hand,  my  Lord  Chief  Baron  observed : — 

**  In  *  Hawkins '  it  is  alleged  as  a  ground  of 
challenge,  that  the  juror  has  a  claim  to  the 
felon's  goods.  I  must,  I  think,  consider  that  to 
signify  a  direct  and  immediate  interest  in  the 
subject-matter  of  the  trial.'' 

(a)  S  Hawk.  F.C.  c.  48.  s.  28. 


Now  that  the  authority  is  before  us,  his 
lordship's  opinion  of  the  author's  meaning 
is  most  fully  confirmed.  That  anthoritj  is 
*'  Lord  Maguire'a  "  oa9e,(a)  and  there  the 
matter  of  objection  suggested  and  allowed 
as  a  challenge  was,  that  Lord  MaguMa 
lands  had  been  actually  sequestered,  and 
that  the  juror  had  obtained  a  grant  of 
them.  In  such  circumstances  nothing 
can  be  plainer  in  justice  and  in  princi- 
ple than  the  incompetency  of  such  a 
pprson  to  serve  on  the  jury  ;  the  conrio- 
tiou  would  have  confirmed  his  own  title 
to  the  estate.  The  case  of  Hwk^ik  t. 
Braddock,(b)  and  several  passages  from  the 
judgment  of  Lord  Man$fieldf  were  also 
strongly  relied  on  in  support  of  this  chal- 
lenge. In  that  case  the  ground  of  objec- 
tion was  that  the  sheriff  who  returned  the 
jury,  and  the  jary  who  tried  the  case, 
were  freemen  of  the  city  of  Chester.  The 
action  was  an  action  of  debt  on  a  bye-law 
made  to  enforce  a  custom  that  none  but 
the  freemen  of  that  city  should  carry  on 
trade  in  the  city  of  Chester.  Lord  Maiu* 
fidd  says— these  passages  were  not  cited — 

*•  Every  freeman " 

And  indeed  it  is  quite  obyions— 
**  was  interested  in  the  issue  to  be  tried.  The 
exclusion  of  foreigners  is  a  monopoly  in  the 
freemen  themselves.  Therefore,  every  fieeman 
had  an  interest  and  bias  of  the  matter  in  the 
very  issue  to  be  tried  in  that  case." 

There  the  very  object  of  the  suit,  it  is 
quite  manifest,  was  to  assert  and  to  es- 
tablish the  rights  of  the  sheriffs  and  the 
j  nrors  themselves.  In  this  and  the  yarious 
other  cases  of  objections  to  witnesses 
which  have  been  cited,  and  which  I  have 
examined,  there  was  an  actual  present 
and  immediate  right  claimed  or  vested 
dependent  on,  and  to  be  effected  by,  the 
result  of  the  depending  suit  or  action. 

But  to  see  if  these  cases,  or  any  position 
established  by  them,  have  any  sort  of 
application  to  the  case  before  the  Conrt, 
let  me  now  inquire  into  the  exact  cha- 
racter and  nature  of  the  interest  which 
the  challenge  alleges  to  exist  in  the  pre- 
sent  case.  The  allegation  is  that  the 
borough  fond,  after  the  payment  of  the 
debts  of  the  whole  corporation,  and  satis- 
faction of  all  lawful  claims  on  the  real  and 
personal  estate  of  the  whole  corporation, 
IS  not  sufficient  for  the  purposes  in  said 
Act  mentioned.  This,  it  is  contended, 
shows  a  present  and  immediate  liability 
in  the  juror  to  be  rated  for  the  boix>ngh 
fund,  and  therefore  sustains  the  allegation 
that  the  juror  is  now  liable  to  be  rated 
for  the  borough  fund,  in  the  words  of  the 
challenge.    But  this  is  not  bo.    The  133id 

(a)  4  St  Tr.  670. 
(6)  8  BoiT.  1847. 
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section  of  the  Mtmioipal  Corporations  Act 
makes  it  imperative  on  the  conncil,  in  the 
first  instance,  as  an  essential  preliminary 
to  the  right  to  impo  :e  any  rate,  that  they 
shiJ]  estimate  as  correctly  as  may  be  what 
anionnt,  in  addition  to  the  fund,  will  be 
safficient  for  the  payment  of  the  exjienseR 
to  be  incurred  in  carrying  into  effect  the 
proTisions  of  this  Act.  This  estimate  is 
not  ayerred  to  have  been  made,  and  never 
may  be  made  ;  and  nntil  made  the  amount 
of  the  rate  is  not  ascertained,  nor  can  a 
rate  exist  at  all  in  fact  or  in  law.  So  that 
it  is  purely  casual  and  contingent  whether 
the  luror  will  ever  even  be  liable  to  be 
rated. 

But,  again,  the  borough  fund,  by  sec- 
tion 128,  is  declared  to  consist  of  the 
rents,  issues,  and  profits  of  all  heredita- 
ments, estates,  and  tenements;  and  the 
annual  proceeds  of  moneys,  dues,  chattels, 
and  valuable  securities.  Now,  it  is  maui- 
fe:«t  that  iucome  derived  from  such  and 
such  various  sources  may  and  must  fluc- 
tuate. It  may,  though  now  iuFuffioient, 
increase  and  be  quite  sufficient  before  the 
preliminary  inquiry  and  estimate  are  made ; 
so  that  it  does  not  follow  that,  because 
when  the  challenge  was  made  there  was  a 
deficiency,  there  may  not  be  ample  means 
to  supply  that  deficiency  before  the  ascer- 
tainment of  its  amount,  and  therefore 
before  any  legal  rate  can  be  made  at  all. 

Again,  the  goods  of  a  felon  are  not  for- 
feited until  judgment;  and  in  the  time 
intervening  between  the  challenge  and 
his  conviction  he  might  dispose  of  all  the 
goods  that  he  possessed  at  tne  time  of  the 
challenge ;  so  that,  non  eonetatf  though  he 
may  have  goods  now,  he  will  hereafter 
have  any  liable  to  forfeiture.  Bat,  in  ad- 
dition to  this,  it  is  possible  that  the  juror 
may  die,  or  cease  to  be  a  proprietor  of 
rateable  property,  before  a  rate  is  imposed. 
Without  ascribing  any  value  whatever  to 
the  uncertain  and  indefinite  amount  of 
the  liability  which  is  contended  to  exist, 
the  reasons  I  have  stated  satisfy  m^  mind 
that  it  did  not  exist  at  all,  and  is  alto- 
gether ideal.  Were  the  expectation  of 
advantage  to  the  juror  from  the  grant  of 
the  felon's  goods  to  be  accurately  ex- 
pressed, it  would  be  in  such  terms  as 
these :  that  his  rate  will  be  lessened,  pro- 
vided tiie  town  council  shall  have  here- 
after a  right  to  impose  any  rate,  and 
povided  they  take  the  steps  presciibed 
^  law  for  the  purpose  of  enabling  them 
to  make  one  for  tne  purpose;  provided 
the  jaror  shall  live  until  a  rate  be  made; 
and  provided  he  does  not  dispose  of  his 
rateable  property  in  the  meantime ;  and, 
finally,  provided  the  prisoner  do  not  dis- 
pose of  sdl  his  chattels  before  conviction. 
To  my  apprehension  it  is  utterly  impos- 
sible to  oiscover,  describe,  or  dsfine  anj 


actual  interest  in  the  result  of  a  suit  which 
is  to  depend  and  arise  on  such  a  series  of 
contingencies  as  this.  I  am,  therefore, 
clearljr  of  opinion  that,  rightly  under- 
standing the  matter  of  this  challenge, 
thftre  is  not  any  resemblance  between  this 
and  any  decided  case  where  an  objection 
to  a  juror  or  witness  was  allowed  on  the 
^ound  of  interest ;  nor  do  I  think  there 
18  any  authority  or  position  to  be  found 
which  can  warrant  us  in  holding  that  this 
juror  did  not  stand  indifferent  as  he  stood 
unsworn. 

But  were  it  true,  as  I  have  shown  it  is 
not,  that  this  challenge  averred  matter 
that  proved  the  juror's  present  liability  to 
be  rated,  there  is  authority  to  show  that 
this  liability  would  not,  unless  he  was 
actually  rated,  be  a  ground  of  incom- 
petency. Authority  establishes  the  dis- 
tinction between  present  and  actual  in- 
terest, and  that  which  is  future  and 
contingent.  The  authority  I  refer  to  is 
the  case  of  Bex  v.  Kirdford.{a)  There  an 
objection  was  made  to  a  witness  on  the 
ground  that  he  had  rateable  property,  but 
he  was  not  actually  rated,  and  Lord  j&^Z/en- 
horough  gives  us  these  words : — 

"To  disqualify  a  witness  on  the  score  of 
interest,  it  most  be  an  actual  existing  interest 
at  the  time,  and  not  merely  one  Hakt  is  ex- 
pfCtiint  The  rule  is  well  laid  down  in  The 
King  V.  Prosser,  that  a  liability  to  be  rated  is 
no  objection  to  the  competency  of  a  witness. 
Here  it  was  perfectly  contingent  at  the  lime 
whether  the  witness  woold  be  interested  or  not.'' 

What  were  the  contingencies  to  which 
Lord  Ellenhorough  refeired  P  Not  such  as 
exist  in  the  present  case,  but  the  simple 
contin^ncy  that  he  might  die,  or  part 
with  his  property,  before  the  making  of 
the  next  rate.  And  in  the  case  of  Marsden 
V.  StansfiMXh)  the  issue  there  was,  to  try 
whether  a  certain  tenement  was  within  a 
chapelry  within  which  the  witness  had 
rateable  property ;  yet  he  was  held  to  be 
competent,  because  he  was  not  actually 
then  rated,  though  on  a  future  occasion 
he  might  be  so. 

In  consideiing  and  disposing  of  this 
challenge  on  its  meriis,  I  have  had 
no  regard  whatever  to  the  conseanences 
that  would  follow  if  it  were  allowed. 
Embarrassing  and  injurious  as  they  would 
undoubtedly  be,  I  have  excluded  them 
from,  and  confined  my  attention  alto- 
gether to,  the  inquiiy,  whether  it  was  sup- 
ported by  authority,  precedent,  or  prin- 
ciple of  law.  But  I  think  it  right  and 
necessary  to  add  that  the  matter  of  this 
challenge,  if  it  had  any  real  existence,  has 
lain  dormant  for  centuries ;  that  if  it  had 
the  tendency  now  for  the  first  time  attri- 


(a)  2  Bast,  5^1. 
(6)  7  a  4b  C.  816. 
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bated  to  it,  it  most  notorioaslj  and  vitally 
have  tainted  the  most  important  branch 
of  the  administration  of  jastice  in  this 
populons  city,  and  that  therefore  the  dis- 
covery of  its  pemioions  natnre  and  effects 
could  scarcely  have  been  reserved  and 
delaved  until  the  nineteenth  century.  It 
is  this  consideration  that  has  impressed 
me  with  the  omission  in  this  challenge  of 
any  actual  averment  of  user,  possession, 
or  eigoyment ;  of  such  user,  possession,  or 
enjoyment  of  this  franchise  under  the 
charter  of  Hmry  V.— an  omission,  in  my 
nund,  not  of  form  but  of  substance ;  for 
rights  of  this  kind  may  be,  as  the  autho- 
rities abundautly  prove,  lost  or  forfeited 
by  non-user  or  mis-user.  Were  it  neces- 
sary to  decide  the  case  on  the  ground  of 
this  omission,  which  it  i»  not,  I  should  be 
strongly  disposed  to  think  it  fatal  to  this 
challenge,  and  to  conclude  that  the  aver- 
ment of  user  and  possession  was  not  made, 
because  it  could  not  have  been  made 
without  tendering  an  issue  on  the  fact. 
But  it  IB  enough  to  say,  in  conclusion, 
that  on  its  merits  this  challenge,  in  my 
judgment,  is  utterly  untenable. 

The  last  error  assigned  is  that,  for  the 
felonj^  of  which  John  Martin  has  been 
convicted,  he  has  been  sentenced  to  be 
transported  beyond  the  seas  for  a  term  of 
ten  years.  This,  it  is  contended,  is  vary- 
ing from  the  sentence  which  the  statute, 
introducing  transportation  as  a  punish- 
ment, prescribes,  and  which,  it  is  said, 
requires  some  place  not  in  Europe  to  be 
specified  in  the  sentence  pronounced  by 
the  judge.  This  argument  assumes  that 
the  sentence  of  transportation  is  governed 
by  the  Act  of  26  Geo.  S.  c.  24.  s.  66.  We 
think  that  this  is  not  bo.  The  sentence 
itself  is  in  the  very  terms  of  the  Act  of 
11  Vict  c.  12.,  which  creates  the  felonj  of 
which  the  prisoner  has  been  found  RUilty. 
And  under  30  Oeo.  3.  c.  32.  the  LordLiev^ 
ienant  is  to  appoint  the  place  to  which 
ihe  convict  is  to  be  transported  in  execu- 
tion of  his  sentence.  But  on  this  subject 
there  are  various  authorities.  The  casA 
of  Oray  v.  the  Queen  {in  error)  (a)  is  one ; 
and  the  case  of  Boe  v.  the  King  {in  error) 
is  another.  But  I  have  before  me  the 
decision  of  this  Court  on  the  Teij  point, 
in  the  case  of  EefnoJds  v.  ihe  Queen  {in 

(a)  Above,  p.  117. 


error)  \  and  this  Court  awarded  the  sen- 
tence of  transportation  in  the  following 
words ; — 

"  It  is  considered  by  the  Court  that  the  said 
William  Reynoidi  should  be  trantported  for  the 
term  of  ten  years." 

Not  saying  "parts  beyond  the  seas." 
One  of  the  errors  assigned  and  OTerroIed 
by  the  Court  was  that  the  sentence  of 
transportation  awarded  by  Uie  Court  was 
too  wide  and  bad,  not  being  a  sentence  of 
transportation  beyond  the  seas  to  any 
particular  colony.  The  objection,  there- 
fore, is  not  only  met  by  the  very  teims  of 
the  statute,  in  which  terms  the  sentence 
was  pronounced,  but  it  has  been  long 
since  raised  and  decided.  For  these 
reasons  it  appears  to  me,  and  I  believe  to 
my  learned  brethren,  that  all  these  causes 
of  error  ought  to  be  overruled. 

Cram FTON,  J. :  I  entirely  concur  in  the 
judgment  pust  pronounced  by  my  Lord 
Chief  Juittce,  and  for  the  reasons  which 
have  been  stated  in  his  clear  and  satis- 

Pbrkim,  J.:  I  concur  in  the  iudgpiient 
pronounced  by  my  Lord  Ohi^  Jmetiee; 
and  I  wish  merely  to  add  this,  that  I 
think  the  challenge  in  this  case,  in  addi- 
tion to  the  grounds  which  have  been 
already  so  precisely  stated,  is  mainly  de- 
fective in  this  respect -that  it  is  not 
shown  by  it  that  the  corporation,  or  any 
member  of  it,  were  entitled  to  any  for- 
feiture, matter,  or  thing,  by  reason  of  the 
conviction  of  the  person  John  iforitn. 

MooEB,  J. :  I  fully  concur  in  the  judg- 
ment, and  in  the  reasons  that  hare  been 
given  for  it.  (a) 


Materials  kadb  X78B  of. — The  report 
of  the  trial  has  been  abridged  from  the 
published  shorthand  notes  of  John  Oeorge 
Hodges  (Dublin,  1848) ;  and  proceedings 
in  error  from  3  Cox,  O.C.  12  Ir.  L.  B.  899. 


(a)  John  Martin  was  transported  to  Van  Die- 
man*<t  land;  in  1854  he  received  a  pardon  on 
condition  of  his  not  retaining  to  Ireland,  and  in 
1856  an  unconditional  pardon.  He  was  pro- 
secated  for  sedition  in  February  1868,  bat  the 
jary  disagreed.  He  represented  Meath  in  Par- 
liament from  1871  until  his  death  in  1875.  Bee 
Diet.  Nat.  Biog.,  "Martin,  John." 
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The  following  cases  were  submitted  to  the  Committee  by  the  Editor,  hut  were  not  thought  of 
st^fficient  importance  to  he  fully  reported  in  the  collection. 


Cardiff  Special  Commission — Rea,  y.  Hughes, 
In  October  1843,  a  Special  Coinmisflion  issued 
,     for  the  trial  of  offences  committed  in  the  Rebecca 
Hiots  in  Wales.    At  Cardiff,  John  Hughes  was 
\     indicted  before  Gicntey,  B.,  and  Cresswell,  J., 
under  7  &  8  Geo.  4,  c.  SO.  s.  8,  for  feloniously 
having  beg^  to  demolish  a  houhe.    The  case  is 
reported  in  1  C.  &  K.  88 ;  on  the  challaige  to  the 
t     array,  the  headnote  is  as  follows  : — "  A  chal- 
lenge of  the  array,  stating  that  the  sheriff  '  has 
F     not  cho^n  the  panel  indifferently  and  impar- 
tially, as  he  ought  to  hare  done,  and  that  the 
panel  is  not  an  indifferent  panel,'  is  bad  on 
demurrer  as  being  too  gen<*ral." 

The  prisoner  John  Hughes  haring  been 
found  guilty,  and  David  Jones  and  John  Hugh 
having  pleaded  guilty  to  similar  indictments, 
OuBRET,  B.,  pronounced  sentence  as  fol- 
lows:— 

John  Hughes,  David  Jones,  and  John  Hugh, 
you  stand  sererally  convicted  of  a  felony  of  a 
very  aggravated  description.  Banded  and  as- 
■ociaetd  with  others  assembling  in  lar^  numbers 
I  in  the  dead  of  the  night,  armed  with  deadly 
I  weapons  and  not  ill-disposed  to  use  them,  pro- 
ceeding to  the  demolition  first  of  a  turnpike 
^  gate  aiid  then  of  a  turnpike  house,  associated  in 
such  numbers  as  to  overpower  all  resistance  of 
the  owner  of  the  house  or  even  of  his  neighbours, 
interrupted  in  your  purpose  by  the  magistrates 
and  the  peace  oficers,  and  then  making  use  of 
the  firearms  witn  which  that  mob  was  armed, 
setting  the  law  at  defiance,  and  disturbing  the 
peace  of  the  country  —  all  these  are  circum- 
stances,! say,  of  great  aggravation.  Until  of  late 
they  have  been  oases  ofvery  unf  requent  occur- 
rence in  this  county,  and  even  now  instances  of 
them  are  unfrequeut.  The  interruption  which 
you  received,  and  the  appreheusion  of  you  who 
were  part  of  that  mob,  has  perhaps  prevented  the 
repetition  of  the  crime  in  this  county,  but  it  is 
imposfdble  to  be  insensible  to  the  state  in  which 
the  neighbouring  county  remains  even  to  this 
day.  It  has  been  absolutely  necessary  that  the 
law  should  be  enforced,  that  the  peace  of  the 
country  should  be  preserved,  and  that  good  order 
should  be  restored. 

In  the  course  which  has  been  taken  by  the 
Crown,  undoubtedly  everything  has  been  done  to 
give  justice  to  its  fullest  effect.  You  have  been 
tried  at  a  remote  part  of  the  county  from  where 
the  offeiice  was  coiumitted,  where  passions  were 
not  excited,  where  a  cool  and  deliberate  and  an 
impartial  judgment  could  be  formed  by  those 
who  were  called  upon  to  decide,  and  after  a  long 
and  an  impartial  trial  by  a  jury  of  your  country, 
yWfJohn  Hughes,  have  been  found  guilty,  and 
yoo,  JPavid  JoMt,  and  you,  John  Hugh^  have 
pteiitod  guilty  to  indifftn^f  ol  a  WMJiar  daaerip* 


tion.  Your  learned  cotmsel  has  in  his  address 
to  the  Court  very  properly  put  forward  the 
contrition  which  yon,  John  Hugh  and  David 
Jones,  have  manifested  as  recommending  you  in 
some  measure  to  the  mercy  o^  the  Court,  and  the 
Court  is  by  no  means  indisposed  to  listen  to  that 
appeal.  Still,  examples  are  necessary,  and  you, 
who  probably  have  hitherto,  I  t^ke  for  granted, 
maintained  a  good  character  and  Uved  respect- 
ably in  society  in  your  rank  of  life — ^you  must 
necessarily  be  made  examples  in  order  to  deter 
others  from  a  repetition  of  this  crime.  You  are 
all  of  you  liable  to  be  transported  beyond  the 
seas  for  the  term  of  your  lives. 

Taking  ever3rthing  into  consideration  with 
respect  to  vou,  Dauid  Jones,  and  you,  John 
Hugh,  the  Court  are  of  opinion  that  it  ia  impos- 
sible f6r  them  to  pass  a  less  sentence  than  that 
which  I  am  now  about  to  do ;  it  is  that  you  and 
each  of  you  be  transported  beyond  the  seas  for 
the  term  of  seven  years. 

With  respect  to  you,  John  Hughes,  the  Court 
cannot  entertain  the  same  view  of  your  case. 
You  appear  to  be  in  that  station  of  society  that 
you  were  not  liliely  to  be  misled  by  others,  and 
upon  the  evidence  you  appear  to  have  been  a 
leader,  if  not  the  leader,  of  this  lawless  mob ; 
your  conduct  at  the  time,  and  the  papers  found 
in  your  pocket,  demonstrate  the  fact  that  you 
were  at  least  a  leader  of  this  party,  that  you 
were  active  in  collecting  adherents  and  assistants, 
and  something  a  little  uke  threatening  those  who 
riioold  not  be  forward  in  the  illegal  course  which 
you  all  of  you  were  taking.  You  have  been 
recommended  by  the  jury  to  the  mercy  of  the 
Court  The  Court  has  felt  extreme  difficulty  in 
any  degree  whatever  lessening  the  punishment 
which  the  law  awards.  I  have  said  that  you 
are  liable  to  be  transported  for  life,  but  giving 
all  the  consideration  we  can  to  the  recommend- 
ation of  the  jury  and  to  all  the  circumstances 
which  have  been  so  ably  stated  by  your  learned 
couoHel,  the  Court  is  of  opinion  that  they  must 
|»ronounce  upon  you  the  sentence  that  you  be 
transported  beyond  the  seas  tor  the  term  of 
twenty  years. 

If  any  fhrther  extension  of  mercy  should  be 
thought  fit  as  to  any  of  you,  that  nitist  procecl 
from  the  grace  and  mercy  of  the  Crown,  and  the 
^raoe  and  mercy  of  the  Crown  cannot  be  expected 
if  offences  of  this  kind  are  repeated,  and  if  the 
peace  of  the  country  is  not  perfectly  restored. 

I  have  now  discharged  one  of  the  most  painful 
duties  that  could  occur  to  any  of  us,  but  1  do 
trust  that  the  mercy  which  the  Crown  have 
shown  as  to  some^  and  the  punishment  which  the 
Court  is  bound  to  inflict  as  to  others,  will  have  the 
preper  effeot  upon  the  deli^ed  people  who  have 
gone  on  in  the  course  of  offences  against  the  law. 
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The  Queen  againet  Znlueta,  On  the  pro«e- 
cntion  of  Sir  George  Siepkeiiy  secretary  to  the 
Anti-Slayerj  Society.  Tried  at  the  Central 
Criminal  Court,  before  Maule  and  Wightman, 
J  J.,  October  27,  ^B,90,  1843.  Thi*'  was  an  in- 
dictment nnder  5  Geo.  4.  c.  1 18.,  for  fitting  ont  a 
ship  with  the  object  of  dealing  in  slaves,  and  for 
shipping  a  cargo  on  board  the  said  ship  to  be 
used  for  the  said  purpose.  The  case  is  reported 
in  1  C.  &K.  215:— 

**  A  merchant  of  London  was  indicted  for  an 
offence  against  the  Act  of  Parliament  prohibiting 
■lave  trying  (5  Geo.  4.  c.  118.).  His  counsel 
applied  to  the  Court  to  allow  the  prisoner  to  sit 
by  him,  not  on  the  ground  of  his  position  in 
society,  but  because  he  was  a  foreigner,  and 
severll  of  the  documents  in  the  case  were  in  a 
foreign  language,  and  it  would,  therefore,  be 
oouTenient  for  his  counsel  to  hare  him  by  his 
side,  that  he  mifi^t  consult  him  during  the  trial : 
Heid  that  the  application  was  one  which  ought 
not  to  be  granted. 

"The  proTisions  of  5  Geo.  4.  c.  118.  are  not 
confined  to  acts  done  by  British  subjects  in  fur- 
therance of  the  slave  trade  in  England  or  in 
British  colonies,  but  apply  to  acta  done  by 
British  subjects  in  f nrthemoce  of  that  trade  in 
places  not  part  of  the  British  dominions. 

"  In  order  to  convict  a  party  who  is  charged 
with  having  employed  and  loaded  a  vessel  for 
the  purpose  of  slave  trading,  it  is  not  necessary 
to  show  that  the  vessel  which  carried  out  the 
goods  was  intended  to  be  used  for  bringing  back 
slaves  in  return ;  but  it  will  be  sufficient  if  there 
was  a  slave  adventure,  and  the  vessel  was  in  any 
way  engaged  in  the  advancement  of  that  ad- 
venture. 

"  Where  a  party  living  in  London  was  charged 
with  having  chartered  a  ve«sel  and  loaded  goods 
on  board  for  the  purposes  of  slave  trading,  it 
was  Heid  that  slave  trading  papers  found  on 
board  the  ve.«6el  when  she  was  seized  in  foreign 
parts,  but  not  traced  in  any  way  to  the  knowledge 
of  such  party,  were  not  admissible  in  evidence 
against  him."    Verdict,  Not  Quilty.(a) 

Tjfnte  V.  The  Queen  in  Error,  May  8, 1848. 
This  was  a  writ  of  error  brought  by  one  of  the 
co-heirs  of  Philip,  Duhe  of  Wharton,  to  reverse 
a  judgment  of  outlawry  (6)  against  the  said  Duke 
by  the  coroners  of  Middlesex  on  April  8, 1729, 
for  not  appearing  to  answer  an  indictment  of 
high  treason.  The  case  is  reported  in  7  Q.B. 
216,  where  the  headnote  is  as  follows :  "  Judg- 
ment of  outlawry  for  not  appearing  to  answer 
an  indictment  for  high  treason  was  reversed 
after  the  lapse  of  one  hundred  and  sixteen 
years  on  writ  of  error  sued  out  by  a  co-heir  of 

(a)  See  also,  Trial  of  Pedro  de  Zulueta,  jun., 
on  a  charge  of  slave  trading,  &c.,  with  an 
address  to  Uie  merchants,  manufiicturers,  and 
traders  of  Great  Britain  by  Pedro  de  Zulueta, 
Jun.,  Esq.,  and  Documents,  London,  1844  ;  also 
another  report  with  introduiitory  and  concluding 
remarks  by  the  Committee  of  the  British  and 
Foreign  Anti-Slaverj  Society,  London,  1844. 

(6)  See  now  C.  O.  B.  1886,  Rr.  99-191. 
Abolished  in  civil  proceedings  by  49  &  48  Viet 
0.  68.  s.  8. 


the  outlaw,  because  it  did  not  appear  by  the 
record  that  proclamations  had  been  made,  or  a 
writ  of  proclamation  issued.  Judgment  that 
the  outlawry  be  reversed,  and  the  co-heir 
plaintiff  be  restored  to  all  things  which  he  hath 
lost,  &c.  The  writ  of  error  was  brought  by  the 
plaintiff  in  the  course  of  prosecuting  his  claim 
to  the  barony  of  Wharton,  and  was  not  resisted 
by  the  Crown." 

The  Wharton  Peerage.  1844,  April— Maj. 
1845,  June— July.  This  was  a  dum  by  co-heirs 
to  an  ancient  barony  in  abeyance  referred,  to 
the  Committee  for  Privileges.  Tbe  case  is  re- 
ported in  12  CL  &  F.  295.  Part  of  the  headnote 
IS  as  follows:  *'It  appeared  by  the  Parliamen- 
taiy  pawns  (a)  of  86  Hen.  8  and  1  Edw.  6,  that  a 
writ  had  been  directed  to  Thom<u  Lord  WhcurUm 
for  each  of  these  Parliaments,  but  there  was  no 
evidence  of  his  sitting  in  ^tber  of  them,  or  of 
the  writ  itself.  The  Journals  of  the  Houae  of 
Lords  shewed  that  he  was  summoned  to  and 
sat  in  the  Parliament  of  the  2iid  of  Edw.  6.  and 
subsequent  Parliaments.  Creations  of  baronies 
by  patent  was  then  not  unusual,  but  no  patent 
or  record,  or  other  trace  of  a  patent,  creating 
the  barony  of  Wharton  could  be  found.  Heid 
that  the  said  Barony  was  created  by  writ 
and  the  sitting  in  the  2nd  of  Edw.  6.  and 
was  descendible  to  the  heirs  general  (of  the 
body)     .    .    . 

"  If  a  judgment  of  outlawry  stand  in  the  way 
of  a  claim  to  a  barony  in  abeyance,  although  it 
is  cleariy  erroneous,  the  Comujittee  of  Pririleges 
cannot  overlook  it  or  reverse  it ;  but  the  claim- 
ant must  apply  to  the  proper  tribunal  for  its 
reversal,  and  produce  the  judgment  of  reversal 
to  the  committee.'' 

Mayor,  Jic.,  of  Exeter  againtt  Warren, 
February  10,  1844.  Keported  in  5  Q.B.  773. 
Tbe  headnote,  so  far  as  material,  is  as  follows : — 

The  Crown  is  entitled  (except  where  vested 
rights  would  be  interfered  with)  to  create  a  port 
for  the  landing  of  goods  and  to  assign  its  limits, 
thou^  the  soil  be  in  a  subject :  and  such 
creation  is  a  good  consideration  for  the  receipt 
of  petty  customs  and  port  dues  throughout  the 
port  Ko  assigned.  And  such  petty  customs  and 
port  dues  might,  in  ancient  times,  be  granted 
away  by  the  Crown. 

The  plaintiffs  proved  the  grant  of  a  town  to 
them  by  tbe  Crown  in  fee  farm ;  and  it  was  not 
disputed  that  they  were  o¥mers  of  a  port  of 
some  extent,  with  some  dues  {  they  also  proved 
the  receipt  in  fact  of  the  dues  for  goods  landed 
at  Teignmouth,  and  leases  by  them  of  such  dues. 
Held  to  be  evidence  from  which  a  jury  might 
infer  that  the  port  extended  to  Tdgnmouth,  and 


(a)  **  It  became  a  praotice  about  the  time  of 
King  Hen.  8.,  when  a  Psrliament  was  to  be 
called,  for  the  Clerks  of  the  Petty  Bag  Office  in 
Chancery,  in  pursnanoe  of  a  warrant  from  the 
Xxad  Chancellor,  to  prepare  a  schedule  in  which 
were  set  down  the  forms  of  tbe  writs  to  be 
issued  to  the  Peers,  and  the  names,  style,  and 
title  of  the  persons  to  whom  such  writs  weie  to 
be  sent,  which  are  called  Parliamentary  Fkwns." 
•^Cruiee  on  Digniiie^  961. 
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^  tbat  the  dues  were  payable  to  the  plaintiff 0  for 

^oods  landed  there  ;  though  Teigomooth  it  situ- 

I    ated  on  a  different  river  from  Exeter,  and  the 

'    months  of  the  rirers  are  several  miles  apart ;  and 

[    tbou^h  no  evidence  was  given  of  repairs  or  other 

serrices  perf<»ned  by  the  plaintiffs  at  Teign- 

YXkOuth,  or  of  any  right  to  the  soil  there,  in 

tbemiielves  or  the  Crown. 

JSx  parte  Jacques  Beesei,    November  5, 1 844. 
This  was  a  return  to  a  writof  Ao^mm  corpus  in 
'     an  extradition  case,  and  is  reported  in  14  L.J., 
M.C.    17,   9  Jut.  66,  and  6   Q.B.  481,  where 
'■     the  headnote  is  as  follows :  "  Under  the  Con- 
vention Act,  6  &  7  Vict.  c.  75.,(a)  for  com- 
I      mittiDg  and  delivering  up  to  justice  on  requisition 
by  an  agent  of  the  King  of  the  French,  persons  ac- 
>     cnsed  m  certain  crimes  done  in  France,  a  warrant 
c      to  detain  a  party  so  accused,  until  he  shall  be 
discharged  by  due  course  of  law,  is  insufficient, 
L      suid  the  purty  imprisoned  under  it  is  entitled  to 
I       his  discharse  on  habeas  corpus.    The  habeas 
corpus  for  that  purpose  is  claimable  at  common 
law.     On  habeas  corpus,  and  motion  to  dis- 
charge from  such  imprisonment  for  an  offence 
committed  abroad,  the  warrant  being  defective, 
the  Court  (assuming  that  they  could  look  into 
the  depositions  referred  to  by  the  warrant)  can- 
not on  their  own  authority  remand  a  prisoner  as 
,       a  person  charged  with  a  crime."    The  judgment 
was  as  follows : 

Lord  DBNMior,  L.C.J. :  I  regret  that  on  the 

[       first  application  which    has   come  before    us 

^       under  this  statute,  the  warrant  is  so  defective 

that    we    cannot    allow    the    Act    to    take 

efifect.    Neither  we  nor  the  gaoler  have  any 

power,  but  such  as  the  statute  gives,  and  its 

provisions  have  not  been  rightly  pursued.    We 

are  asked  to  remand  the  prisoner  on  our  own 

authority  as  charged  wilh  a  crime ;  but  we  know 

'        nothing  of  the  crime,  except  as  it  is  brought  be- 

'        fore  us  by  the  warrant ;  or,  I  should  rather  say, 

we  have  no  authority  of  the  kiod  in  such  a  case. 

'        If  we  could  act  in  the  manner  suggested,  a 

statute  would   have   been   unnecessary.    The 

'        prisoner  must  be  discharged. 

Ex  parte  Clintom.  October  25  and  27, 1845. 
^  This  was  a  decision  of  Piatt,  B.,  at  chambers, 
on  a  return  to  a  writ  of  habeas  corpus  to  bring 
up  Clinton,  who  had  been  committed  for  extra- 
dition to  the  United  States  under  6  &  7  Vict. 
c  76.,  and  8  &  9  Viet,  c  120.,(6)  and  raised  the 
question  whether  the  statute  and  treaty  applied 
to  offences  committed  before  the  passing  of  the 
Act.  6  &  7  Vict.  c.  76.  i.  1  provided  for  the 
extradition  of  *'  any  person  char^  with  fon^ry , 
&c.,  committed  within  the  jurisdiction  of  the 
Uoited  States  of  America,  who  shall  be  found 
within  the  territorif §  of  Her  Majesty."  The 
treaW  with  the  United  States,  after  reciting  that 
**  it  is  found  expedient,  ^c,  that  persons  com- 

(a)  A««^«w1a^  by  8  &  9  Vict.  c.  120.  See 
now  the  Extradition  Act,  1S70,  88  &  84 
Vict  c  52.,  and  1873  86  &  87  Vict.  c.  60.,  and 
the  Treaty  with  France  of  14th  Angnst  1876. 

(6)  See  now  the  Extradition  Act,  1870 ; 
80  &  84  Vict,  c  52  J  86  &  87  Vict.  c.  60. ;  Beg. 
f .  Aihforth  8,  Times  L.B.  888. 


mitting  the  crimes  hereiiutfter  enumerated,  and 
being  fugitives  fiom  justice,  should,  under  certain 
circumstances,  be  reciprocally  delivered  up," 
provided  (Article  x.)  that  the  contracting  parties 
should  deliver  up  **all  persons,  who  being 
charged  with  the  crime  of  murder,  or  assault 
with  intent  to  committ  murder,  or  piracy,  or 
arson,  or  robbery,  or  forgery,  or  the  utterance 
of  forged  paper,  committed  within  the  jurisdiction 
of  either,  shall  seek  an  asylum,  or  shall  be  found 
within  the  territories  of  the  other." 

For  the  prisoner  it  was  argued  that  the  treaty 
was  reciprocal,  and  that  the  United  States  Con- 
stitution did  not  allow  of  ex  post  facto  laws, 
Art.  8  s.  10 ;  the  recital  of  the  treaty  referred 
to  persons  **  committing  *'  crimes,  not  "  having 
committed  "  them.  The  Act  must  be  construed 
in  favorem  libertatis.  For  the  Crown  it  was 
argued  that  the  words  of  the  Act  were  wide 
enough  to  include  offences  committed  before 
its  passing.  Such  offences  were  expressly  ex- 
cluded from  the  Act  for  carrying  out  the  Con- 
vention with  Ftauce,  6  &  7  Vict.  c.  75.  This 
was  not  an  ex  post  facto  law,  and  created  no 
new  offence.  The  words  in  tbe  recital  of  the 
treaty,  "  being  fugitive  from  justice,*'  showed 
that  it  contemplated  past  offences  as  well. 

The  following  report  of  Piatt's  judgment  is 
taken  from  the  Law  Times  of  November  1, 
1845  :— 

PLiiTr,  B.,  in  delivering  judgment,  said  that, 
generally  speaking,  a  foreigner  while  in  this 
country  possessed  all  the  rights  of  a  British 
subject,  as  regards  personal  possessions  and 
liberty.  He  was  subject  to  our  laws,  and  those 
laws  gave  him  correlative  rights,  so  long  as  he 
did  not  infringe  them  so  as  to  make  bimseu  liable 
to  the  criminal  jurisdiction  of  the  country ;  but 
if  he  did  that,  he  was  equally  liable  to  be  taken 
for  such  crime  as  any  subject  of  the  Crown. 
What,  then,  was  the  situation  of  this  prisoner? 
Against  the  law  of  this  country  he  had  not 
o&nded ;  his  liber^,  as  regards  the  law  of  this 
country,  was  intact.  But  the  Act  of  Parliament, 
on  which  these  proceedings  had  been  built, 
might  have  given  power  to  restrain  his  liberty  for 
some  cause.  It  appears  that,  in  1 848,  treaties  had 
been  signed  with  France  and  with  America  for  the 
surrender  of  certain  specified  criminals  betwuen 
each  of  those  two  countries  respectively,  and  the 
object  of  the  contracting  parties  in  both  oases 
was  evidently  reciprocal  protection.  There  was, 
therefore,  a  good  deal  in  what  had  been  urged 
on  the  score  of  reciprocity,  because  the  reci- 

Erocity  would  not  be  perfect,  i^  on  the  one 
and,  the  United  States  had  not — as  had  been 
alleged,  and  not  denied— the  power  of  making 
an  ex  post  facto  law,  while,  on  the  other,  in 
England  the  Act  was  to  be  held  to  have  retro- 
spective effect.  He  considered  that  it  might 
he  taken  for  granted,  that  each  party  to  the 
treaty  contemplated  a  complete  and  practical 
reciprocity  whtrn  they  entered  into  it;  that  it 
was  an  obligation  on  one  side,  accompanied  by  a 
correlative  right  on  the  other.  The  question 
then  was,  to  what  description  of  persons  did  the 
words  of  the  Act  of  Parliament  attach?  This 
statute  was  not  within  the  category  of  a 
remedial  law,  and  to  be  eonstroed  aooordingly ; 
for  thatpfinotple  applied  only  to  the  construction 
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of  laws  operatiiiff  within  our  own  coontry ; 
thif  sUtnte  most  be  eon«tnied  by  ^e  nilM  of 
jnstioe,  not  tbote  of  tcchnicalitj.  To  give  an 
ex  po&t  facto  operation  to  this  enactment  would 
be  very  mischierous ;  because,  though  it  was 
not  possible  to  say  that  such  a  thing  was  hostile 
to  the  spirit  of  English  law,  inasmuch  as,  till 
within  a  few  years  back,  an  Act  of  Parliament 
passed  at  the  end  of  a  session  was  held  to  relate 
back  to  the  beginning,  so  that  it  might  in  that 
way  be  possible  that  a  man  should  have  been 
committed  to  prison  for  a  crime  created  after 
the  thing  was  done  for  which  be  was  charged, 
yet  this  wms  very  harsh,  and  a  late  Act  had  pro- 
Tided  that,  unless  when  otherwise  provided,  all 
acts  should  come  into  operation  from  the  day  of 
the  passing.  That  was  the  82nd  of  August, 
1843,  in  this  case.  The  object  of  the  Act  wab 
to  give  effect  to  a  treaty  for  reciprocally 
rendering  up  persons  "being  charged  with 
the  crime  of  murder,  &c.,  committed  within 
the  Jurisdiction  of  either."  Now,  "  being 
charged,'*  in  his  opinion,  clearly  meant  *'  being 
then  charged,"  but  the  word  ** committed" 
might  stand  for  "which  have  theretofore 
been  committed,"  or  **  which  were  then  com- 
mitted," or  "  which  should  be  committed  after 
the  passing  of  the  Act."  Looking  into  the 
treaty  for  the  purpose  of  giving  efiect  to  which 
this  Act  was  passed,  he  found  the  terms  were, 
"  persons  committing  the  crimes  hereinafter 
specified  and  being  nigitive  from  justice,"  &c. 
On  this  he  would  remark,  that  it  appeared  to 
him  very  doubtful  whether  under  this  treaty 
a  merebant  committing  forgery  of  a  bill  of  ex- 
change in  the  United  States  with  the  intention 
of  providing  for  it  at  maturity,  and  coming  over 
here  amsio  reveriendi,  and  therefore  not  a 
fugitive  from  justice,  could  be  taken  and  given 
up  to  the  American  GoTemment.(a)  "  fieiog 
fugitive,"  meant  being  so  at  the  time  when  the 
law  was  to  be  put  in  force.  If  so,  then  it  would 
appear  that  the  word  "  committing"  meant  com- 
mitting after  the  treaty .  According  to  the  common 
ooorse  of  reasoning  and  of  justice,  it  must  be 
oonaidered  that  the  treaty  was  meant  to  attach 
only  on  those  whose  crimes  as  well  as  flight  had 
taken  place  since  the  making  of  the  treaty. 
That  most  be  the  construction  of  the  treaty,  and 
the  construction  of  the  Act  of  Parliament  must 
correspond;  for  he  considered  that  they  were 
bound  to  advert  to  the  treaty  to  discover  the 
meaning  and  intention  of  the  Act  of  Parliament ; 
and,  therefore,  he  thought  that  the  word  *'  com- 
mitted ''  could  not  be  referred  to  transactions 
before  the  date  of  the  treaty.  The  word  could 
have  no  other  application.  That  was  his 
opinion ;  and  he  thought  he  was  bound  to  act 
upon  it — because  it  seemed  to  him  that  in  this 
countiy  laws  to  tax  or  to  restrain  liberty  must  be 
dear,  and  if  this  was  defectivti  in  expressing  the 
intention  of  the  legislature,  it  was  for  them  to 
alter  it  His  opinion  was  founded  on  the  treaty ; 
and,  taking  that  ground,  he  thought  that  the 
Act  of  Parliament  could  only  apply  to  those  who 
had  committed  the  crime  after  the  passing  of  it. 


(a)  See  Reg.  v.  Jacobi.  46  L.T.  K.S.  167 ;  and 
Beg.  V.  Millins,  5S  L.J.,  M.O.  167.       . 


It  seemed  to  him,  therefore^  that  he  coidd  only 
order  that  this  man  be  diacharged.  The 
prisoner  was  then  accordingly  discharged. 


"  In  the  matter  of  the  Island  of  Grenada  and 
the  Hon.  John  Sandereon,  Chief  Justice. 
February  9-11, 1847.  This  was  a  reference  to 
the  Privy  ConncO,  reported  in  6  Moo.  P.  C.  88, 
where  the  headnote  is  as  follows: — "On  a 
Memorial,  presented  to  the  Queen  in  Council  by 
the  House  of  Assembly  of  Grenada,  complaining 
of  the  judicial  conduct  of  the  Chief  Justice  of 
that  island,  nf  illegal  and  oppressive,  being 
referred  to  the  Privy  Council,  it  appeared  from 
the  evidence  that,  during  the  fourteen  years  in 
which  he  had  held  the  office,  he  had  displayed  on 
the  Bench  several  instances  of  intemperate  and, 
in  some  cases,  illegal  conduct  but  these  acta 
were  committed  many  years  before  the  presen- 
tation of  the  Memorial,  without  any  complaint  at 
the  time  of  the  Chief  Justice's  misconduct ;  the 
only  act  of  recent  date  complained  of  being  the 
fining  of  two  magistrates  for  taking  depositions 
in  the  third,  instead  of  in  the  first,  person. 

**  In  these  circumstances,  the  Judicial  Com- 
mittee reported  to  the  Crown,  that,  having  regard 
to  the  length  of  time  which  had  elapsed  since  all 
the  acts  complained  of,  except  that  of  fining  the 
magistrates  (which,  though  erroneous  and  im- 
proper, had  been  committed  by  the  Chi^Justice 
m  the  execution  of  his  duty),  they  could  not, 
sitting  judicially,  advise  the  Crown  to  remove 
the  Chief  Justice  for  misconduct." 


The  Limerick  Special  Commission,  January 
1848.  (See  "A  Report  of  Trials  under  a 
Special  Commission  for  the  coimty  of  Limerick, 
held  at  Limerick,  January  1848."  By  J.  8. 
Armstrong,  Barrister-at-Law.  Dublin,  1848.) 
The  Commission  was  opened  on  Jan.  4,  1848, 
before  Blackbume,  L.C.J.,  and  Pigot,  C.B.  In 
charging  the  Grand  Jury  Blackbume,  L.CJ^., 
explained  the  circumstances  which  gave  rise  to 
the  Commission  as  follows : — 

At  a  crisis  of  great  public  danger.  Her 
Majesty  has  called  upon  her  subjects  to  assist 
ic  vindicating  the  violated  laws  of  the  land,  and 
to  be  themselves  instrumental  in  restoring  to  the 
country  the  blessings  of  order  and  tranquillity. 

That  we  are  in  such  a  crisis  there  is,  imfortn- 
nately,  no  reason  to  doubt  The  Legislature,  by 
an  Act  of  Parliament  (a)  which  has  just  recently 
received  the  royal  assent,  and  become  the  law  of 
Ireland,  contains  in  the  recital  these  words  : — 
"  Whereas,  in  consequence  of  the  prevalence  of 
crime  and  outrage  in  certain  parts  of  Ireland,  it 
is  necessary  to  make  provision  for  the  prevention 
thereof." 

His  Excellency  the  Lord  Lieutenant  has,  in 
execution  of  the  power  committed  to  him  by 
that  Act,  issued  a  Proclamation,  with  the  advice 
and  assistance  of  the  Privy  Council,  by  which 
the  entire  of  your  county,  together  with  very 
extensive  districts  in  Ireland,  are  made  sabjest 
to  the  provisions  of  that  Act,  which  provisions 


(a)  11  &  12  Viet.c.  t, 
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ire  now  binding  upon  every  inhabitmnt,  inmate, 
knd.    stranger  within  the  proclaimed  districts. 
tier  Mi^esty's  GoTemoient,  on  fall  and  mature 
consideration  of  the  actual  state  of  things,  have 
iBsued  thb  Special  Commission  in  order  that 
justice  may  be   speedily  administered,  the  ur- 
gency of  the  case  being  such  as  not  to  admit 
delay  until  the  ordinary  period  for  adoiinlstering 
tbe  criminal  law.    All  these  circumstances  con- 
cur in  justifying  the  opinion  that  danger  to  a 
considerable  extent  prevails ;  and  this,  unfortu- 
nately, has  received  too  fall  a  confirmation  from 
tbe  calendar  which  I  hold  in  my  hand,  and  which 
contains  a  frightful  detail  of  every  crime,  every 
atrocity,  by  which  our  nature  can  be  disgraced. 
But  besides  evincing  a  general  spirit  of  insubor- 
dination, and  the  prevalence  of  crime  to  this 
f rightf lU  d^^ree,  it  is  perfectly  plain,  from  the 
nature  of  these  crimes,  and  the  circumstances 
attending  their  perpetration,  that  there  prevails 
in  this  country  an  extensive  combination,  which, 
for  the  attainment  of  its  guilty  purposes,  has 
perpetrated  every  crime  that  can  be  committed 
in  violation  of  the  laws  of  Qod  and  man.    It  is 
not  too  much  to  say,  that  unless  the  progress  of 
this  frightful  calamity  be  arrested,  and  speedily 
arrested,  the  very  bonds  of  our  social  system 
will,  alr^uly  weakened  and  relaxed,  be  altogether 
dissolved. 

Gentlemen,  it  further  appears,  that  the  prin- 
cipal object  of  this  combination,  and  this  illegal 
confederacy,  is  the  destruotioa  of  the  rijghts  of 
landlords:  fraud,  violence,  and  intimidation  are 
recurred  to,  and  even  murder  itself  is  perpe- 
trated, in  order  to  prevent  or  frustrate  landlords 
in  tbe  execution  of  their  legal  rights  and 
remedies ;  and  I  hesitate  not  to  say,  that  if  these 
designs,  attempted  to  be  effected  by  such  means, 
shoidd  be  accomplished,  the  necessary  and  prac- 
tical effect  will  be,  that  the  occupiers  of  the  land 
must  become  substantially  its  proprietors. 

But  we  should  take  a  very  Umited  view  of 
these  frightfid  calamities,  if  we  considered  these 
outrages  as  exclusively  confined  to  the  rights 
and  remedies  of  landed  proprietors.  In  truth 
the  spirit  of  wickedness  once  let  loose  has  known 
no  bounds,  and  acknowledged  no  distinction; 
the  persons  and  properties  of  individuals  of  all 
ranks  and  classes  are  indiscriminately  assailed 
and  plundered;  and  if  these  practices  be  not 
arrested  and  prevented,  it  will  be  impossible  to 
say  there  exists  in  this  country  either  the 
dominion  of  law,  or  the  safety  of  person  or 
propertv. 

Gentlemen,  according  to  my  means  of  in- 
formation, it  appears  that  the  actual  perpetrators 
of  these  outrages  are  comparatively  limited  in 
numbers ;  I  bebeve  their  spirit  is  as  dastardly 
as  their  numbers  are  limited,  and  that  it  requires 
but  a  steady  administration  of  the  law,  and  a 
decided  opposition  by  those  who  value  the  safety 
of  penon  and  property,  for  their  speedy  and 
effectual  suppression.  But  still  we  form  a  very 
imperfect  idea  of  tbe  actual  state  of  the  country, 
if  we  were  merely  to  regard  the  persons  who 
actually  are  disturbers  of  the  public  peace. 
Uolortanately,  I  do  believe  they  are  abetted  by 
penoDi  who  hope  to  profit  l^  their  crimes; 
while  a  much  laiger  number  connive  at  their 
eiimei,  either  in  the  hope  of  shariog  in  the 
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general  plunder,  or  from  actual  apprehension 
and  terror.  Thus,  by  withholding  from  the  law 
that  assistance  and  support  which  it  is  equally 
their  duty  and  interest  to  afford,  they  actively 
contribute  to  a  state  of  things  which  must  end, 
in  my  apprehension,  in  their  own  subjugation 
to  a  tyranny  which  they  thus  contribute  to 
establish. 

But  there  is  another  class  of  persons,  who 
neither  countenancing,  abetting,  nor  conniving 
at  their  unlawful  practices,  appear  not  to  under* 
stand  what  is  their  bounden  duty  at  such  a 
crisis.  I  fear  that  .the  prevailing  disorder  is  a 
decisive  proof  of  the  apathy  and  indifference  of 
a  large  chiss  of  Her  Majesty's  subjects,  from 
whom  activity  and  exertion,  in  support  of  the 
law,  is  due,  and  might  be  expected.  Persons  of 
this  description  are  too  apt  to  complain  that 
they  have  not  had  the  protection  given  them, 
the  assistance  and  protection  which  it  was  the 
duty  and  in  the  power  of  the  Government  to 
afford;  but  they  should  recollect,  that  the 
execution  of  the  law  requires  the  co-operation 
and  assistance  of  Her  Mpjestjr's  subjects,  and 
that  without  such  assistance  and  co-operation, 
the  law  will  be  almost  a  dead  letter;  and  they 
should  also  remember,  that  their  lH*st  claim  is 
the  support  which  they  do,  or  should,  afford  to 
the  authority  of  the  law ;  and  that  it  is  the  duty 
of  every  man,  in  his  own  sphere,  and  to  the 
utmost  of  his  influence,  to  give  his  aid  to  the 
execution  of  the  law,  and  to  the  preservation  of 
the  public  peace. 

Gentlemen,  having  adverted  to  what  may  be 
truly  termed  the  pnncipal  object  of  this  illegal 
confederacy,  I  may  be  allowed  to  obser^'e, 
looking  to  the  land  as  the  means  of  affording 
subsistence  to  a  large,  and  to  the  poor,  portion 
of  our  po^cdation,  that  there  never  was  a  period 
at  which,  in  reference  to  that  matter,  there  was 
less  reason  for  interfering  with  the  rights  or 
remcMiies  of  the  landlord.  Tou  are  aware  that 
the  principle  is  now  admitted,  that  every  person 
has  a  right  to  be  supported  by  and  out  of  the 
land.  This  is  not  only  acknowledged  as  an 
abstract  principle,  but  it  is  embodied  iu  an  Act 
of  Parliament,  by  which  most  stringent  measures 
are  prorided  for  miiking  provision  for  the  poor, 
and  that,  at  the  cost  and  expense  of  tbe  very 
class  against  whom,  and  against  whose  rights, 
there  is  this  general  confederacy.  I  think  it 
right  further  to  remark,  in  reference  to  the 
calamity  with  which  this  couutry  is,  and  has 
been,  afflicted  by  the  providence  of  God — I  have 
coosidered  how  far  it  is,  or  may  have  been,  the 
cause  of  these  frightful  outrages ;  and  the  result 
is,  and  I  am  bound  to  say,  that  while  tbe 
patience  and  enduring  fortitude  with  which  it 
has  been  submitted  to  and  home  by  a  large 
portion  of  our  destitute  poor,  have  been  in  the 
highest  degree  exemplary,  I  have  not  bsen  able 
to  find  in  Uie  calendar  before  me  a  single  case 
in  wbich  destitution  or  distress  has,  in  the  re- 
motest degree,  instigated  or  influenced  the  com- 
mission of  crimes  wnich  originate  in  illegal  con- 
federacies. 

Gentlemen,  this  deplorable  state  of  things, 
which  has  obliged  us  to  assemble  hers,  and  3ie 
causes  which  have  stimulated  these  outrages, 
have  been  ascribed  to  various  causes  of  a  social 
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and  political  character.  With  the  investigation 
of  these  causes,  and  the  reaaonahleness  of  these 
opinions,  we  have  nothing  to  do.  We  have  no 
power  to  investigate — no  power  to  redress  ;  the 
only  redress  which  can  arise  from  our  proceed- 
ings is  the  protection  to  the  loyal,  peaceahle  and 
industrious,  which  will  be  accomplished  by 
putting  an  end  to  this  wicked  system  by  which 
they  are  enthralled,  and  by  which  their  lives  and 
property  are  rendered  insecure.  But  there  is 
another  reason  why  I  do  not  advert  to  these 
causes :  We  are  to  administer  the  law,  which 
does  not  admic  any  cause  or  any  fact  (o  be  an 
excuse  or  justification  for  the  commission  of 
crime:  the  law  cannot  tolerate  its  own  violation. 
Wrongs  there  may  be — injuries  and  sufferings 
there  may  be — forming  a  just  ground  of  com- 
plaint ;  but  it  is  perfectly  plain,  that  wrongs,  in- 
juries and  sufferings  may  be  aggravated,  but 
never  can  be  alleviated,  or  redressed,  by  a 
violation  of  the  law.  The  persons,  if  there  be 
any  Fuch,  who  disseminate  such  opinions,  or 
who  give  advice  in  opposition  to  these  simple 
truths,  incur  the  most  serious  responsibility ; 
and,  in  my  opinion,  that  responsibility  is  not  the 
less  serious,  or  the  danger  of  that  advice  less 
pernicious,  when  crimes  are  extenuated,  and  the 
criminal,  as  an  aggrieved  and  injured  person, 
commended  to  public  sympathy  and  commiser- 
ation, than  if  the  violation  of  the  law  were  in 
express  terms  inculcated  or  enjoined. 

Gentlemen,  having  now  called  your  attention 
to  the  actual  state  and  condition  of  the  country, 
it  seems  to  be  necessary,  in  reference  both  to 
your  duties  as  Grand  Jurors  and  Magistrates, 
to  direct  it  to  certain  provisions  of  the  law,  with 
some  of  which  you  are  all  very  probably  ac- 
quamted,  but  to  some  of  which  your  consider- 
ation may  not  have  been  directed,  or  probably 
may  not  have  been  attended  to  particularly. 
For  this  purpose,  I  shall  call  your  attention  to 
the  code  called  the  Whiteboy  Acts,  which  are 
peculiar  to  Ireland,  and  which  are  only  in 
operation  when  the  country  is  disturbed.  The 
recital  of  the  first  of  these  Acts,  passed  in  1776, 
is  this  (a): — "Whereas  it  has  frequently  hap- 
pened of  late  years,  in  different  parts  of  the 
kingdom,  that  several  persons,  calliog  them- 
selves Whiteboys,  and  others,  as  well  by  night 
as  in  the  day  time,  have,  in  a  riotous,  disorderly, 
and  tumultuous  manner,  assembled  together,  and 
have  abused  and  injured  the  persons,  habita- 
tions, and  properties  of  many  of  His  Majesty*s 
faithful  and  loyal  subjects,  and  have  taken  and 
carried  away  their  horses  and  arms,  and  have 
compelled  them  to  surrender  up,  quit,  and  leave 
their  habitations,  farms,  and  places  of  abode, 
and  have,  with  threats  and  violence,  imposed 
sundry  oaths  and  solemn  declarations  contrary 
to  law,  and  solicited  several  of  His  Majesty's 
subjects,  by  threata  and  promises,  tu  join  with 
them  in  such  their  mischievous  and  iniquitous 
proceedings,  and  have  also  sent  several  threat- 
ening and  incendiary  letters  to  several  persons, 
to  the  great  terror  of  His  Majesty*s  subjects." 


(a)  15  &  16  Geo.  8.  c.  21.  j  27  Geo.  8.  c.  15. 
8.  10;  40  Geo.  8.  c.  96;  50  Geo.  8.  c.  102  ; 
1  &  2  Will.  4.  c.  44  5  5  Vict.  aess.  2.  c.  28  ; 
S0&21  Vict.c.  8. 


Unfortunately,  the  state  of  things  here  de- 
scribed is  that  which  now  prevails  in  the  County 
of  Limerick  to  an  alarming  extent.  The  first 
provision  of  that  Statute  is  that  which  relates  to 
appearing  in  arms.     It  enacts. — 

**That  if  any  person,  or  persons,  from  and 
after  the  1st  of  March,  1776,  being  armed  with 
any  fire-arms,  firelock,  pistol,  or  any  oflfeDsive 
weapon  or  weapons  whatsoever,  or  having  his, 
her,  or  their  face  or  faces,  body  or  bodies,  dis- 
guised in  any  manner  whatsoever,  or  wearing 
any  particular  badge,  dress,  or  uniform,  not 
usually  worn  by  him,  her,  or  them,  upon  hw, 
her,  or  their  lawful  occasions,  or  assuming  any 
particular  name  or  denomination  not  usually 
assumed  by  His  Majesty's  subjects  npon  theM 
lawful  occasions,  shall  rise,  assemble,  or  appear 
by  day  or  night,  to  tlie  terror  of  His  Majesty's 
subjects,  shall  be  guilty  of  high  misdemeanor." 
Ton  may  obserA-e,  this  makes  the  appearing  in 
arms,  to  the  terror  of  the  Queen's  subjects,  a 
very  serious  misdemeanor. 

But  I  now  call  your  attention,  in  connection 
with  this,  to  the  provisions  of  the  late  Act, 
which  I  have  before  adverted  to.  Yon  wiU  find 
that  the  Lord  Lieutenant,  having  declared  the 
County  of  Limerick  to  be  subject  to  its  pro- 
visions, no  person,  except  he  comes  within  its 
exemptions,  or  unless  he  have  a  licence,  can 
either  have  or  carry  arms,  although  he  his  or 
carries  them  without  doing  violence  or  creating 
terror.  The  law,  therefore,  in  this  county  now 
is,  that  any,  bi^t  persons  licensed  or  exempted, 
having  or  carrying  arms,  is  guilty  of  a  mis- 
demeanor, and  liable  to  be  imprisoned  for  two 
years. 

I  would  also  direct  your  attention  to  another 
provision  of  the  same  code,  by  which  you  will 
find  various  offences,  of  all  which  we  find  ex- 
amples in  the  calendar,  all  punishable  by  tranf- 
portation,  fine  and  imprisonment.  I  need  not 
detail  them :  it  is  plain  they  are  oflfences  of  a 
most  serious  character,  and  which  may  call  for 
the  infliction  of  a  heavy  punishment. 

There  is  a  provision  of  the  common  law 
peculiarly  applicable  to  the  present  condition  of 
the  county  ;  it  is  that  which  relates  to  the  crime 
of  being  accessory  before  the  fact: — "An 
accessory  before  the  fact  is  one  who,  being 
absent  at  the  time  of  the  crime  committed,  doth 
yet,  however,  counsel,  or  command,  or  abet 
another  to  commit  a  crime  ;  and  it  seems  that 
those  who,  by  hire,  command,  counsel,  or  con- 
spiracy, and  those  who  by  showing  an  express 
liking,  approbation,  or  assent  to  another't 
felonious  design  of  committing  a  felony,  abet  and 
encourage  him  to  commit  it,  but  are  bo  far 
absent  when  he  actually  commits  it,  that  he 
could  not  be  encouraged  by  the  hopes  of  any 
immediate  help  or  assistance  At>ni  them,  art 
accessories  before  the  fact."  Yon  see  bow 
general  this  definition  is,  and  bow  clearly 
adapted  to  involve,  as  accessories,  all  who  aid  in 
devising  the  perpetration  of  crime.  Bat,  in 
addition  to  this,  there  is  an  Act  in  force  in 
Ireland,  with  respect  to  murder,  which  makes  a 
person  who  conspires  with  another  to  have  a 
murder  committed,  guilty  of  a  capital  offence, 
and  liable  to  the  punishment  of  death,  even  al- 
thongh  the  murder  be  not  aetoally  pe^trated. 
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This  is  an  Act  passed  in  the  10th  Geo.  4.  c  84.; 
and  the  8th  geetion  enacts,  **  That  all  persons 
conspiring,  confederating,  and  agreeini?  to 
murder  any  person,  shall  he  guilt}'  of  felony, 
and  being  convicted  thereof,  shall  suffer  death 
as  felons." 

Although  the  law  of  England  is,  that  an  ac- 
cessory hefore  the  fact  of  murder  can  only  be 
convicted  if  the  crime  be  committed,  in  Ireland 
the  mere  conspiring  to  commit  murder,  or 
soliciting  its  commission,  is  a  capital  felony, 
whether  the  murder  be  committed  or  not. 

I  would  next  direct  your  attention  to  an  im- 
portant provision  of  an  Act  (50  Creo.  8.  c.  102. 
s.  7)  which  enacts — "  That  it  shall  and  may  be 
lawful  for  any  Justice  of  the  Peaco  in  Ireland 
to  arrest  and  bring  before  him,  or  cause  to  be 
arretted  and  brought  before  him,  any  stranger 
sojourning  or  wandering,  and  to  examine  him  or 
her  on  oath    respecting    his  or  her  place  of 
abode — the  place  from  whence  he  or  she  came — 
his  or  her  manner  of  liYelihood,  and  his  or  her 
object  or  motive  for  remaining  or  coming  into 
the  county,  city  or  town  in  which  he  or  she 
shall  be  found ;   and  unless  he  or  she  shall 
answer  to  the  satisfaction  of  such  magistrate,  or 
produce  sufficient  security  for  his  or  her  good 
bebavionr,  such  magidtrate  shall  commit  him  or 
her  to  gaol,  or  the  house  of  correction,  there  to 
'        remain  until  he  or  she  shall  find  security  as 
'       aforesaid,  or  until  he  or  she  be  discharged  by 
such  magistrate." 

The  power  thus  created  may  be  used  with 
^        most    beneficial    effect  :    for  you   know  it  is 
^        quite  a  common  practice  to  cause  crimes  to  be 
committed  by  strangers  hired  and  introduced 
'        from  another  part  of  the  country.    The  power 
is  of  a  mobt  salutary  character,  and  calculated 
'         to  produce  the  most  salutary  effects,  and  it 
t         ought  not  to  remain  unexercised.    Considering 
the  nature  of  the  crimes  now  prevalent,  its 
exercise  may  be  attended  with  great  advantage 
I         as  a  means  of  prevention. 
i  It  is  important  that  I  should  advert  to  the 

provisions  of  the  law  with  respect  to  riots,  aod 
I  unlawful  and  tumultuous  assemblies  ;  and  the 
\  more  pitrticularly  so,  because  I  understand  an 
opinion  has  gone  abroad  that  the  interference  of 
magistrates  ought  not  to  take  place  until  after 
E  the  Riot  Act  has  been  read,  and  after  the  lapse 
r  of  an  hour  from  that  time.    This  is  the  greatest 

mistake.     No  doubt,  the  several  penal  con«e- 
[  qnences  attendant  on  the  omistiion  to  disperse 

I  will  not  be  incurred  until  after  the  Riot  Act  has 

I  been  read,  and  a  certain    lapse  of  time;   but 

,  an  unlawful,  riotous  and  tumultuous  assembly 

ihoold  not  be  allowed  by  a  magistrate  to  con- 
tinue one  moment ;  and  the  error  I  advert  to 
I  most  have  arisen  from  ignorance  of.  or  inatten- 

tion to,  the  clause  of  the  Act  27  Geo,  3  c.  15. 
which  provides,  "  That  if  any  persons,  to  the 
,  number  of  twelve  or  more,  being  unlawfully, 

riotously  and  tumultuously  assembled,  lo  the 
disturbance  of  the  public  peace,  and  being  re- 
quired or  commanded,  in  the  King's  name,  by 
any  one  or  more  Justice  or  Justices  of  the 
Peace,  or  by  the  Sheriff  of  the  county,  or  his 
Under-Bheriff,  or  by  the  Mavor,  Sheriff,  Bailiff 
or  Bailifb,  or  other  head  Officer  or  Justice  of 
the  Peace  of  any  city  or  town  corporate,  where 


any  such  rising  or  assembly  shal]  be,  by  pro- 
clamation to  he  made  in  the  King*8  name,  in 
the  form  heivinafter  directed,  to  disperse,  shall, 
to  the  number  of  twelve  or  more,  notwithntand- 
ing  such  proclamation,  unlawfully,  riotously  and 
tunmltuously  remain  or  continue  together  as 
aforesaid  for  the  space  of  one  hoar  after  such 
procHmation  made  as  aforesaid ;  then  such  con- 
tinuing together  as  aforesaid,  to  the  number  of 
twelve  or  more,  after  such  proclamation  made  as 
aforesaid,  shall  be  adjudged  felony,  and  the 
offenders  therein,  being  by  due  course  of  law 
thereof  convicted,  shall  be  adjudged  felons,  and 
shall  suffer  death,  as  in  cases  of  felony,  without 
benefit  of  clergy." 

'lliis  Act  IS  in  full  force,  iind  applies  not 
simply  to  the  case  of  riots,  but  to  all  unlawfal 
and  tumuUuuus  as!<emblies ;  making  it  the  duty 
of  the  inH^n^^trate  not  to  delay  his  power  of  ap- 
prehending rioters,  even  although  the  Riot  Act 
may  not  have  been  read,  nor  an  hour  have 
elapsed  from  the  time  of  the  reading  of  the  Riot 
Act. 

There  is  another  provi«ion,  of  a  protective 
character,  which  deserves  your  attention.  By  a 
clause  in  the  Whiteboy  Act,  15  &  16  Geo.  3. 
c.  21.  s.  6,  it  was  expressly  provided  that  it 
should  be  lawful  for  every  Justice,  &c.,  taking 
with  them  the  necessary  assistance,  and  they 
are  thereby  empowered,  to  command  all  the 
Queen's  subjects  of  age  and  ability  to  be  assist- 
ing to  apprehend,  disperse,  resist,  and  oppose  all 
persons  engaged  in  Whiteboy  outrages.  The 
breach  of  this  Act,  in  refusing  or  omitting  to 
give  the  assistance  required,  is  a  misdemeanor ; 
and  now  by  the  16th  section  of  the  late  Act,  all 
male  persons  between  the  ase  of  sixteen  and 
sixty,  are  in  case  of  murder,  bound,  when 
required  by  a  Magistrate  or  Peace-officer,  to  join 
in  the  search  and  pursuit  of  the  person  charged, 
and  to  do  their  utmost  to  apprehend  him.  In 
case  of  refusal  or  neglect,  the  person  so  called 
on  may  be  imprisoned  for  two  years  with  hard 
labour. 

There  is  one  other  provision  of  the  late 
statute,  which  it  is  of  importance  should  tie 
generally  known:  it  is  the  8th  section,  which 
enables  the  Lord  Lieutenant  to  send  into  any 
barony  or  district  an  additional  Police  force,  the 
expense  of  which  is  to  be  dehmyed  by  a  tax 
levied  on  the  landholders  of  that  locality,  and 
levied  as  ^rand-jury  cess;  so  that  the  tenants 
and  occupiers  themselves  become  exclusively 
liable  for  the  charge  of  this  additional  force,  if, 
unfortunately,  in  that  locality  an  additional 
force  should  become  necessary. 

Thursday,  January  6th. 

The  following  observations  of  the  learned 
judges  in  passing  sentence  describe  the  results 
of  the  Commission : 

William  Ryan  l)eing  pUced  at  the  bar  and 
asked  what  he  hnd  to  say  why  sentence  of  death 
and  execution  should  not  be  passed  upon  him, 
said — "  That  he  had  never  been  arrested  for  a 
gun  or  pistol ;  that  he  always  laboured  to  get 
his  bread  honestly;  that  his  prosecutors  were 
perjured — that  they  were  black  and  false  per- 
juiert  I  and  that  he  was  innocent :  and  his  only 
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request  was  that  he  should  be  buried  with  his 
parents." 

FiGOT,  C.B. :  William  Ryan,  if  any  thing  could 
increase  the  horror  of  the  dreadful  scene  which, 
so  far  as  regards  you,  is  comio);  towards  its  close, 
it  is  the  hearing  of  those  words  which  you  have 
just  suflFered  to  fall  from  your  lips.  After  an 
investigation  as  full,  as  patient  and  as  complete 
as  was  ever  presented  to  the  consideration  of  a 
Court  of  Justice,  you  have,  upon  evidence  of  the 
clearest  character,  by  a  jury,  impressed  with 
conviction  unclouded  by  a  doubt,  been  found 
guilty  of  the  dreadful  crime  of  wilful  murder. 
A  man  in  your  own  class  of  life,  a  farmer,  rest- 
ing from  the  labours  of  the  day,  sits  in  his 
cottage  surrounded  by  his  family,  near  to  his 
hearth.  Some  of  that  family  are  seated  near 
him — his  nephew,  a  boy,  on  one  side — his  niece, 
a  girl  of  early  age,  on  the  other — his  children 
in  the  room ;  his  wife,  their  mother,  occupied 
in  a  little  office  of  motherly  attention,  washing 
the  feet  of  one  of  their  infants,  preparatory  to 
patting  them  to  bed.  While  this  man  was 
sitting  in  his  chair,  in  that  scene  of  peace,  you 
entered  his  dwelling  with  a  blunderbuss  charged 
with  eleven  balls,  you  approached  him,  you 
placed  the  weapon  within  a  few  inches  of  his 
back,  and  in  the  presence  of  his  wife  and  chil- 
dren, you  shot  him  dead  I  You  saw  before  you 
the  boy — ^for  he  saw  you— who  knew  you  and 
identified  you.  That  boy  was  in  the  direction 
in  which  you  fired,  and  you  therefore  incurred 
the  risk  of  a  double  murder.  You  nearly  per- 
)»etrated  it,  for  some  of  the  balls  which  passed 
through  the  body  of  your  victim  reached  the 
boy  and  inflicted  wounds  upon  his  p  -rson. 

There  are  circumstances  connected  with  it, 
on  which  it  is  impossihle  that  I  can  forbear 
from  observing.  It  was  characterised  by  cir- 
cumstances of  daring  and  audacity  seldom  ex- 
hibited, even  in  the  perpetration  of  such  a  crime 
as  this.  It  was  committed  on  the  22nd  of 
September.  Upon  the  17th,  but  five  days 
before,  you  had  attempted  the  commission  of  a 
similar  crime ;  you  attempted  the  life  of  the 
brother  of  the  man  whom  on  that  evening  you 
succeeded  in  slaying.  You  were  attempting  to 
escape  from  justice.  You  knew,  you  must  have 
known,  that  the  officers  of  justice  were  in  pur- 
suit of  you.  And  in  the  neighbourhood  of  your 
residence,  near  to  the  scene  of  that  former  out- 
rage, in  which  you  wounded,  but  fortunately 
did  not  kill,  yonr  intended  victim ;  at  an  early 
hour  of  the  evening,  with  the  officers  of  justice 
in  pursuit  of  you,  you  entered  a  dwelling  in 
which  resided  a  number  of  persons  to  whom 
you  were  known,  and  there  you  committed  the 
deed,  in  the  manner  I  have  described.  What 
could  have  encouraged  you  so  to  perpetrate 
that  deed  ? 

The  same  day,  Biaokburnb,  L.O.J.,  sen- 
tenced William  Frewen  for  harbouring  a  felon 
(^Ri/€in,  see  sentence  above). 

Wiliiam  Frewen,  the  crime  of  which  you 
have  been  convicted  may  be  considered  in  a  great 
degree  the  main  source  of  all  the  frightful 
oalamitieB  with  which  this  unfortunate  country 
is  visited.  It  is  the  duty  of  every  loyal  subject, 
to  the  utmost  extent  in  his  power,  to  aid  in  the 
•xeaation  of  the  law :  in  so  fiir  as  he  omits  to 


give  that  assistanoe  he  is  i(uilty  of  a  dereliction 
of  that  duty,  and  an  abandonment  of  his  own 
best  interests  ;  for  the  law  is  the  basis  of  all  out 
rights,  our  only  security  for  life  and  property : 
and  those  who,  like  you.  without  d'rectly  Tiolat- 
ing  the  injunctions  of  the  law  themselves,  enable 
others  to  do  so  with  success,  are,  in  effect,  very 
little  in  point  of  ^uilt  inferior  to  those  by  whose 
instrumentality  life  and  proper^  are  directly 
assailed.  It  is,  I  have  said,  the  duty  of  ewerj 
loyal  8ubje<:t  to  aid  in  the  administration  of  the 
laws  of  the  land.  But  in  your  case  there  were 
other  reasons,  founded  upon  the  laws  of  nature 
and  of  God,  which  should  have  led  yon  to 
pursue  a  course  the  very  opposite  to  that  which 
you  adopted.  Murder  is  a  crime  from  which 
humanity  recoils,  and  is  at  variance  with  the 
laws  both  of  God  and  of  man.  When,  regardless 
of  all  these  obligations  and  feelings,  a  man 
lends  himself  to  support  and  assist  the  mur- 
derer in  his  guilt,  it  is  a  spectacle  abhorrent  to 
humanity,  as  well  as  repugnant  to  every  prin- 
ciple which  should  regulate  the  oonduct  of  a 
rational  being  and  of  a  loyal  subject  You  have 
screened  and  protected  a  murderer,  and  soeh  a 
murderer  I  a  man  who  slew  the  fother  of  a 
family  in  the  presence  o<  his  wife  and  children  • 
a  murder  so  barbarous  and  brutal  that  it  is  im- 
possible not  to  shudder  at  the  mention  of  it  I 

As  this  perhaps  is  the  first  case  in  which  an 
accessory  after  the  fact  has  been  cnnvicted,  we 
might  be  disposed  to  adopt  a  lenient  coarse,  so 
as  if  possible  to  reform  the  offender,  and  at  the 
same  time  to  make  his  punishment  an  example 
to  others ;  but  there  are  no  mitigating  circum- 
stances in  your  case.  Yon  screened  Myam 
knowing  him  to  be  a  murderer.  You  withdrew 
him  from  the  power  of  the  law,  and  we  feel  that 
we  have  no  option  or  discretion,  and  are  bound 
'  to  inflict  upon  you  the  utmost  punishment  the 
law  allows. 

The  sentence  of  the  Court  is,  that  von  be 
transported  for  the  term  of  your  natural  life. 

January  7. 

PiooT,  C.B.,  in  sentencing  Andrew  Dea  f<ff 
murder,  observed : 

k  appears  that  a  person  named  Noonan  had 
acquired,  under  one  of  the  Courts  idroinistering 
property  in  this  country,  some  interest  ia 
ground,  of  which  you  and  yonr  fiimily  elaioied 
possession.  Some  time  before  the  day  of  the 
perpetration  of  this  atrocious  deed,  he  had  ac- 
quired that  possession.  You  had  a  brother, 
more  advanced  in  years  than  yourself ;  and  it 
is  perfectly  plain,  that  with  that  brother  yoo 
formed  the  deliberate  plan  ci  watching  this  an- 
fortunate  man— of  waylaying  him,  and  taking 
away  his  life — ^in  revenge  for  his  having  been 
a  contractor  with  the  Court  of  Qianoery  for  the 
farm,  or  part  of  it,  to  which  von  and  yoar 
family  laid  claim.  On  the  public  road,  ia  the 
open  day,  Noonan  and  the  deceased  were 
travelling  upon  their  lawful  business.  It  ap- 
pears that  Noonan  was  armed ;  that  he  carried 
a  gun,  for  some  purpoee  to  which  it  is  unneeee- 
sary  to  refer—and  I  only  mention  the  fact  in 
order  to  show  how  this  transaction  indicates  the 
daring  and  audacity  that  accompanied  the  deed. 
You  watched  for  them  inside  the  fence  of  the 
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public  road ;  and,  as  tliej  passed,  yon,  armed 
iprith  two  pistols  (jour  brother  being  anned 
with  oue),  discharged  one  of  the  weipons  yoa 
held  towards  the  two  men  who  were  walking 
together  on  the  pablic  road,  and  you  inflicted  a 
wound  upon  Murphy,  which  almost  immediately 
caused  his  dearh.  From  all  that  transpired  on 
the  trial,  it  would  appear  that  your  purpose  was 
to  inflict  death  upon  that  Noonan,  whose  life 
has  been  spared  to  enable  him  to  become  a 
witness  against  you,  on  the  trial  that  has  ended 
in  your  conviction.  But  your  aim  missed,  if  it 
was  directed  against  him,  and  the  crime  which 
you  have  perpetrated  was  the  murder  of  a 
man  who  appears  never  to  have  offended  you 
— never  to  have  dooe  apy  act  which  cnuM  have 
caused  a  motive  of  hostility,  or  sentiment  of 
hatred  in  your  br«*ast.  That  man,  innocent 
towards  yoa,  you  have  deprived  of  life,  in  an 
attempt  probably  made  to  inflict  death  upon 
another  !  You  and  your  brother  waited  to 
ascertain  the  result  of  the  deed ;  and  if  Noonan 
had  not  been  in  possession  of  the  gun,  which 
¥ra«  lept  to  him  by  your  victim,  you  would  pro- 
bably have  committed  a  second  murder,  and 
both  might,  up  to  this  moment,  have  pas8«d 
unpunished. 

Monday,  January  10. 

The  following  prisoners,  who  had  been  con- 
victed duriLg  the  Commission,  were  brought  up 
for  sentence ;  — 
'  John  Farrell,  Michael  Looney,  Daniel 
JLooney,  Michael  Madigan,  Jeremiah  Oaroan, 
Patrtch  Gleeson,  Thomas  Frawley,  Patrick 
JR  ichor ds'in^  Maurice  Darcy,  Michael  Kennedy, 
John  Connery,  John  CoUine,  Denis  Fiynn, 
Thomas  Hickey,  James  O'Donnell,  John 
O^Donnell,  Laurence  0*Donnell,  William 
Slatteryy  Cornelius  Tracy,  Patrick  Ahem, 
James  Healy,  Michael  Gleeson,  John  Walsh, 
Michael  Falvey,  David  Connell,  John  Bourke, 
Thomas  Hire,  Cornelius  Dea,  nomas  Walsh, 
Daniel  Noonan,  Michael  Collins  and  William 
Duggan  were  then  placed  at  the  bar,  and — 

Blaokburnk,  LC.J.:  What  a  spectacle  to 
witness  in  a  civilised  and  Ctiristian  country ! 
There  are  now  more  than  flfteen  human  beings, 
all  of  whom,  in  mercy  to  the  peaceable  and  well 
disposed,  it  is  necessary  to  remove  from  their 
friends  and  native  land;  and  will  your  oom- 
imnions  in  guilt  go  on  and  face  the  same  danger? 
Will  they,  unmoved  by  your  fate,  rush  into 
crime  again — blind  to  their  own  interest,  again 
oppose  theiuselves  to  the  authority  of  the  law — 
again  incur  its  terrors  and  punishment  ?  Oh  I 
you  should  have  a  warning  voice  for  them.  It 
is  not  from  my  lips  the  most  forcible  language 
of  admonition  should  come.  From  the  place  iu 
which  yon  stand  now,  y^u  should  warn  the  par- 
ticipators in  your  crimes  to  beware  of  your  fisite, 
and  to  be  assured  if  they  do  not,  your  fate  must 
be  theirs. 

With  what  hope  are  these  evil  designs  entered 
gn,  and  those  evil  practices  continued  ?  Does 
diis  Special  Commission  prove  that  the  law  has 
lost  its  rigour  ? — that  the  officers  and  ministers 
of  justice,  false  to  their  trast,  wink  at  the  escape 
of  criminals,  and  decline  lo  do  their  dnty? 
Every  case  which  was  tried  since  it  commenced 


proves  that  crimiDalt  cannot  hope  for  impnnitj. 
The  jurors  have  dischanred  their  duty  ably  and 
firmly ;  a  more  conscientious  discharge  of  the 
duty  of  jurors  was  never  exhibited ;  and  it  is 
from  laws  so  administered  and  executed  that 
this  desperate  banditti  hope  to  escape  ?  Is  it 
against  the  authority  of  the  law  so  administered 
that  they  expect  to  rear  the  dominion  of  con- 
fusion and  crime  ? 

Has  nothing  occurred  within  a  short  time  to 
diminish  their  hope  of  success,  by  depriving 
them  of  the  power  of  doing  mischief?  An  Act 
has  been  passed,  making  those  who  are  not 
privileged,  guilty  of  a  high  misdemeanor  for 
having  arms  in  their  possession.  This  Act,  by 
disarming,  will  disable  the  population  of  the 
country  m>m  committing  those  horrid  crimes ; 
and  ftom  my  own  experience  I  can  say,  that  as 
fire-arms  cannot  be  safely  kept  in  houses  by  un- 
privileged persons ~f or  the  police  search  all 
suspected  habitations — they  will  be  rendered 
totally  unserviceable  in  the  hands  of  those  who 
are  disposed  to  make  an  improper  use  of  them. 
Has  nothing  else  occurred  to  diminish  the  hopes 
of  security,  by  diminishing  the  power  of  this 
armed  banditti  ?  Has  not  the  case  of  William 
Frewt*n,  condemned  to  transportation  for  life, 
for  having  harboured  William  Ryan  (PucA), 
who  was  convicted  of  a  l»arbarous  murder, 
proved  how  much  the  power  of  doing  mischief 
has  been  diminished  ?  The  power  of  this  illegal 
confederacy  has  been  founded  on  terror ;  and 
under  the  influence  of  that  fear,  the  farmers  of 
the  country  have  repeatedly  been  forced  in- 
voluntarily to  receive  and  harbour  felous  and 
criminals  such  as  you — perhaps  they  acted  in 
ignorance  of  the  law,  but  whether  that  be  so  or 
not,  the  law  is  no  longer  doubtful ;  its  power 
has  been  asserted  and  proved  by  the  conviction 
of  William  Fretven,  and  no  man  can  now  pre  • 
tend  to  be  ignorant  of  it  Where,  then,  can  the 
disturbers  of  the  peace  find  repose  or  security  ? 
Without  protection,  how  can  criminals  hope  to 
escape  from  justice  ? 

John  Farrell,  you  are  one  of  a  party  of  eight 
persons,  who,  at  the  hour  of  eight  o'clock  in  the 
morning  in  the  month  of  November,  armed, 
assailed  the  dwelling-house  of  Richard  Bark- 
man,  Your  operations  were  conducted  in  such 
a  way  as  to  show,  that  this  could  not  have  been 
your  first  offence.  Your  party  was  divided, 
they  were  prepared  to  guard  themselves  from 
interruption ;  they  put  sentinels  on  the  master 
of  the  house,  in  whose  service  you,  John 
Farrell,  were  actually  earning  your  bread.  We 
can  find  no  mitigating  circumstances  in  the 
.nature  and  character  of  the  crime  of  which  yon 
have  been  convicted,  and  the  sentence  of  the 
Court  is,  that  you  be  transported  for  a  period  of 
fourteen  years. 

The  next  case  in  order,  is  one  in  which  no 
less  than  six  persons  were  engaged;  and  I 
solemnly  declare  that  on  the  perusal  of  the 
evidence,  I  can  scarcely  conceive  any  thing 
more  barbarous  in  the  most  barbarous  of  times. 
A  party  of  six  persons,  consisting  of  Michael 
Loomey,  Patrick  Gleeson,  Jeremiah  Garvan, 
Daniel  Looney,  Michael  Madigan,  and 
Thomas  Frasoley,  attacked  the  houat  of  Bog^ 
M6lmyt  and  the   iiti6Xfla|>M  Wntelitj  with 
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which  his  daughter  was  treated  would  move  the 
heart  of  any  man,  however  inspnsible.  There 
waH  scarcely  an  act  of  barbarous  and  unmanly 
violence  which  she  did  not  suffer  from  you. 
The  hou^  was  broken  into  at  the  dead  of  the 
night  by  you  and  others,  all  armed ;  you 
dragorcd  the  unfortunate  girl  from  her  bed ;  you 
carried  her  for  a  mile  or  two  across  the  country, 
over  dykes  and  ditcher,  with  8carc«*ly  enough 
of  clothing  for  the  purposes  of  decency !  The 
jury  have,  at  the  instance  of  this  girl,  Catherine 
Molony,  recommended  to  mercy  one  of  that 
number,  Michael  Looney.  What  was  the  cir- 
cumstance in  his  conduct  that  induced  her  thus 
to  lisk  for  mercy  for  him,  and  that  induced  the 
jury  to  give  eifect  to  her  wishes  ?  To  thnse  who 
have  not  heard  the  trial,  it  will  be  a  subject  of 
surprise  when  I  detail  in  what  it  consisted. 
This  unfortunate  girl  having  been  dragged  from 
her  bed,  nearly  in  a  state  of  nuHiiy,  her  feet 
being  lacerated  and  bleeding,  these  brutes  had 
the  additional  barbarity  to  compel  her  to  walk 
in  her  naked  feet  along  a  road  newly  prepared 
with  broken  stones;  one  alone,  Michael 
Looney^  interposed  to  save  her  from  this  in- 
human infliction,  and  carried  her  on  his  back  ; 
but  he  did  not  restore  her  to  her  parents  and 
friends ;  all  he  did  consisted  in  saving  her — but 
he  did  save  her  from  cruelty  and  torture.  It  is 
alwa}s  of  importance,  if  it  can  be  done,  to 
attend  to  the  recommendation  of  a  jury,  if  the 
nature  of  the  case  will  allow  it.  At  the  instaace 
of  the  prosecutrix,  the  jury  have  recommended 
you,  Michael  Louney,  to  mercy,  and  we  have, 
after  a  great  deal  of  deliberation,  yielded  to 
that  recommendation ;  but  I  fear  in  so  doing, 
we  have  incurred  a  serious  responsibility :  but 
if  we  have  erred,  we  have  erred  on  the  side  of 
mercy.  1  he  sentence  of  the  Court  is,  that  all 
of  you,  with  the  exception  of  Michael  Looney^ 
be  tracsported  for  fourteen  years — and  you, 
Michael    Looney y  are   to    be    imprisoned  for 

twelve  months 

Thomas  Hickey — There  is  no  case  in  which 
we  have  had  more  difficulty  in  deciding  what  is 
right  to  be  done.  The  facts  are  few.  With 
respect  to  your  guilt  no  doubt  can  be  enter- 
tained, when  I  state  the  crime  for  which  you 
have  been  convicted.  At  an  early  hoar  in  the 
evening,  with  a  loaded  pistol,  you  approached  a 
house  and  discharged  your  pistol  into  it.  It 
does  not  distinctly  appear  with  what  that  pistol 
was  loaded,  but  Michael  McCarthy  says  there 
were  marks  in  the  wall  of  it  having  been  struck 
by  shot.  His  daughter  recognised  you  and 
pursued  you,  she  was  followed  in  that  pursuit 
by  her  father  and  her  brother-in-law ;  but  before 
they  had  come  to  her  assistance,  she  had  seized 
you  by  the  throat  and  brought  you  to  the  earth ; 
you  were  then  seized  by  her  father  and  brother, 
who  tied  you  with  a  hay  rope,  and  in  that 
condition  delivered  you  over  to  the  police. 
This  ease  is  deserving;  of  peculiar  observation. 
It  is  impossible  not  to  render  a  tribute  of  ad- 
miration to  the  courage  and  heroism  of  that 
young  girl — i  tribute  due  by  any  manly  heart 
to  real  fortitude  —  fortitude  exhibited  in  the 
resistance  of  tyranny  and  oppression.  But 
there  is  another  respect  in  which  she  is  entitled 
to  the  grAtitnde  of  her  country.    In  what  I  am 


aboat  to  say,  I  allude  not  to  any  pftfticulsr  in- 
dividual, or  any  particular  district ;  I  speak  of 
the  whole  length  and  breadth  of  the  Und  wbieh 
is  pervaded  by  this  moral  pestilence*  which  has 
been  allowed  to  proceed  uncheckrd  and  nnin- 
terrupted:  I  would  ask,  if  the  same  spirit  that 
animated  this  young  girl  was  prevalent  in  other 
ranks  and  other  classes  is  it  poasible  that  we 
should  see  our  country  degraded  and  disgraced 
as  it  is  ?  This  girl  has  proved  a  noble  example 
of  self-reliance,  which  is  the  onlj  f  ure  basis  of 
independence  of  character  and  (conduct.  Are 
there  none  who  in  her  conduct  will  read  their 
own  censure  and  rebuke  ?  are  there  not  manj, 
who  ought  to  be  the  preservers  of  the  public 
peace,  who  will  not  venture  to  compare  thdrs 
with  the  conduct  of  that  heroic  girl  ?  She 
showed  the  irresistible  power  of  self-reliance 
when  she  prostrated  yon  to  the  earth,  and  at  the 
same  moment  that  she  achieve  1  protection  of 
herself  and  her  family,  performed  that  which  is 
the  first  duty  of  a  subject  to  the  State.  It  h 
really  consoling  to  find,  in  the  midst  of  all  the 
moral  gloom  that  surrounds  us,  that  there  exists 
a  feeling  and  principle  amongst  even  the 
humbler  classes  of  our  population,  that  may 
work  out  the  redemption  of  the  coautry.  The 
sentence  of  the  Court,  which  I  am  at>out  to  pass 
upon  you,  I  am  sure  does  not  err  on  the  side  of 
severity  ;  if  at  all,  we  err  on  the  side  of  mercy. 
It  is,  that  you  be  imprisoned  for  two  years,  and 
kept  to  hard  labour  every  alternate  month.  If 
we  had  any  evidence  that  yon  had  the 
slightest  intention  of  doing  damage  by  the 
firing  of  that  shot,  we  should  have  transported 
you. 

Tuesday,  January  11. 

John  Renehan  was  then  placed  at  the  bar,  and 
asked  by  the  Clerk  of  the  Crown  what  he  had 
to  say  why  sentence  of  death  and  execatioo 
should  not  be  pronounced  against  him  f  The 
prisoner  denied  his  guilt. 
PiooT,  C.B.,  in  passing  sentence:  — 
John  Renehan,  you  have  been  found  gniltf 
of  aiding  and  abetting  in  the  wilful  murder  oi 
John  M*Eniry.  I  am  glad  that  a  short  interval 
h^  elapsed  since  the  verdict  of  the  jury,  and 
that  I  have  been  enabled  to  compose  my  own 
thoughts  from  the  impression  which  the  recital 
of  the  evidence  of  yesterday's  trial  wss  calcu- 
lated to  produce  upon  any  person  possessing  a 
particle  of  humanity.  A  murder  more  atrocious 
in  its  character,  and  surrounded  by  circum- 
stances of  more  frightful,  barbarous  and  savag« 
cruelty,  has  seldom  been  made  the  subject  of 
investigation  in  a  Court  of  Justice.  A  farmer, 
with  his  family,  had  gone  to  his  repose :  in  the 
dead  of  night  his  house  is  assayed ;  he  and  hii 
family  are  awakened  from  their  slumber,  and 
an  armed  banditti  appear  outride  his  dwelling ; 
he  fires ;  being  possessed  of  fire-arms,  he  makes 
an  efiort  to  repel  them.  It  does  not  appear 
that  any  of  those  who  were  his  assailants  were 
injured  by  the  effort  which  he  made  for  his 
protection.  Some  of  the  party  enter,  admit  the 
rest,  and  they  proceed  at  once  to  search  the  ^.^ 
tlwelling.  They  ask  for  money,  and  theyge^ 
it ;  they  ask  for  more,  and  it  is  given  to  tibem ; 
they  ask  for  more  still,  and  they  receive  i> 
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xniich  as  tho  wife  of  the  unhappy  man  (who  it 
himself  concealed  by  some  efforts  of   himself 
and  other  members  of  his  family)  is  able  to 
^▼e.     They  ask  for  the  arms  that  are  in  the 
house:  they  procure  them,  and  haying  taken 
a'waj  the  means  of  defence,  they  search  for  his 
person.     He  is  found ;  and  as  if  to  expose,  by 
express  indication,  the  fell  purpose  of  those 
fiends  in  human  shape,  by  whom  this  deed  of 
atrocity  is  perpetrated — as  if  to  show  a  rivalry 
amonest  them   in  wickedness,  the  man  who 
finds  nim  says,  "  Oire  me  the  blunderbuss,  let 
me  shoot  him,  'tis  I  that  got  him ! "    He  is 
dragged  from  the  place  of  his  concealment  out- 
side his  dwelling  door ;  he  is  beaten ;  he  flies 
back  for  refuge  to  his  ftimily ;  he  is  dragged  out 
a^ain  ;  the  door  is  closed,  and  while  the  inmates 
are  hushed,  by  the  terror  of  their  situation,  into 
silence,  they  hear    distinctly  each  successive 
blow  which  the  unhappy  man  receives,  and  the 
moaning  that  follows  each  infliction.    The  door 
is   again  opened,  some  of  the  party  enter,  and 
yoQ  are  one  of  them.     You  deliberately  call  for 
a   candle;  you  oblige  one  of  the  inmates  (a 
female)  to  light  the  candle  for  you ;  you  load  a 
gan  in  the  presence  of  that  female  (one  of  the 
witnesses  produced  against  you),  and  you  retire 
with  the  loaded  gun  to  the  scene  in  which  your 
associates  are  perpetrating  this  outrage.    Shots 
are  fired,  and  the  party  retire.    The  unfortu- 
nate man  is  brought  in,  not  yet  dead — ^breath- 
ing', but  senseless ;  and  it  is  found  that  during 
the  period  in  which  he  was  subjected  to  this 
prooess  of  lingering  torture,  his  jaw  was  broken 
— ^his  hesd  was  frMtored  in  two  places  :  these 
were  not  sufficient  to  produce  his  instant  death ! 
his    back-bone    was    broken    by    a    gun-shot 
wound — ^his  hip  was  perforated  by  anolner,  and 
in  the  course  of  a  few  hours  he  dies,  presenting 
a  mangled  corpse:  any  one  of  those  injuries 
i    being  proved  on  evidence  as  sufficient  to  cause 
his  death.     When  he  was   brought  into  the 
house,  in  the  simple  but  expressive  language  of 
one  of  the  witnesses,  **  Tou  could  not  know 
him."    Good  God  I  if  one  of  the  brute  creation 
;    were  subjected  to  this  process  of  cruelty  and 
torture,  is  there  any  one  whose  heart  is  not 
steeled  against  every  feeling  of  humanity,  who 
I     would  not  recoil  from  the  deed  ? 

What  were  the  motives  that  led  to  the  per- 
petration of  this  murder?  We  are  lost  in 
I  astonishment  in  considering  the  dreftdfbl  mag- 
I  nitnde  of  the  crime,  in  reference  to  the  inade- 
qoacy  of  the  cause.  Your  step-father,  with 
whom  you  lived,  was  in  possession  of  a  farm 
adjoining  that  occupied  by  M* Entry.  M*Eniry 
had  a  servant  youth  m  his  employment — a  young 
person  hardly  past  the  age  of  boyhood.  You 
impounded  one  of  his  cattle,  as  the  law  enabled 
you  to  do,  for  trespassing  on  your  step-father's 
fimn.  This  young  kid  went  to  you,  and  begged 
the  restoration  of  the  cattle.  You  gave  them, 
but  you  had  some  animosity  to  the  boy ;  and 
you,  in  the  vigour  of  athletic  manhood,  armed 
with  a  stick,  a  weapon  that  might  have  been 
calculated  to  produce  death,  struck  hna  a  blow 
which  felled  him  senseless  to  the  earth.  A 
penou  of  your  strength,  who  has  so  acted 
against  a  person  of  his  youth  and  feebleness, 
might  well  be  expected  to  exert  it  in  the  oom- 
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mission  of  a  worse  crime.  The  master  of  the 
boy  did  what  was  his  duty :  he  appealed  to  the 
law  to  protect  his  servant,  and  he  summoned 
you  before  the  bench  of  magistrates.  That  was 
his  offence  against  yon.  When  you  were 
dragging  the  man  to  his  dwelling-door,  where 
you  executed  the  deed  of  death,  he  asked  you, 
"What  have  I  committed ?'' and  one  of  ycu 
replied,  "  Remember  the  last  Court-day."  Such 
was  the  cause  for  the  perpetration  of  this 
dreadful  murder. 

The  Commission  was  adjourned  to  January 
20th,  and  the  jud^  proceeded  to  Ennis  to  the 
Special  Commission  for  Clare.  The  judges 
having  returned  to  Limerick — 


Saturday,  January  S2. 

James  Shiehan  and  Jamet  Quane  were  then 
placed  at  the  bar,  and  on  being  asked  by  the 
Clerk  of  the  Crown  why  sentence  of  death  and 
executioo  should  not  be  pronounced  against 
them : — 

James  Quane  stated  that  he  had  nothing  to 
say,  but  that  he  was  innocent. 

The  other  prisoner  made  no  reply. 

PiooT,  C.B.,  in  passiiu;  sentence: — 

James  She^utn  and  James  Quane,  you  have 
been  found  guilty,  each  of  you  upon  a  separate 
trial,  by  Junes  who  entertained  not  a  particle  of 
doubt  of  your  guilt,  of  the  crime  of  aiding  and 
abetting  in  the  murder  of  Ralph  Hill,  That 
murder  was  committed  under  circumstances  of 
peculiar  atrocity  and  daring.  It  appears  that 
you,  Jetmes  8heehan,  were  the  servant,  and  that 
you,  James  Quane,  were  the  son  of  a  &rmer, 
holding  land  within  two  miles  of  the  city  of 
Limenck.  The  property  was  distrained,  accord- 
ing to  legal  right,  by  the  hmdl<«d.  It  was  ad- 
vertised according  to  law,  and  it  was  sold 
according  to  law.  Bidders  not  appearing  in 
sufficient  number,  in  order  to  prevent  the  sacrifice 
of  that  property,  which  was  the  pledge  for  rent 
duo  b^  contract  and  by  law,  it  was  bought  by 
the  bailiff  attending  on  the  pivt  of  the  agent  who 
directed  the  distress.  Part  of  this  property  was 
removed,  and  the  remainder,  consisting  of  com 
stacked  in  a  haggard,  was  left  on  the  day  of 
the  sale,  there  being  five  keepers  placed  in 
custody  of  it,  the  intenticm  of  the  agent  being  to 
remove  it  into  Limerick  on  the  following  morn- 
ing. Ralph  Hill  was  sent  with  another  person, 
to  conduct  the  proceeding  of  the  removal  of  this 
property.  He  went  with  a  number  of  cars  and 
carmen,  and  accompanied  by  a  person  named 
Flannery.  When  he  approached  the  house  the 
keepers  met  him;  and  a  body  o^  1  believe, 
seven  persons  approached  the  house ;  and  when 
they  came  withm  a  distance  of  not  less  than 
about  a  dosen  yards  from  the  hi^gard,  three 
shots,  in  quick  succession,  were  fired  by  parties 
entrenched  within  that  ha^nrd,  on  this  body  of 
seven  defenceless  men  I  Hill  was  killed  on  the 
spot  by  the  first  discharge ;  and  by  the  second, 
that  unfortunate  man  tWs,  a  person  eamiog 
his  daily  hire,  received  a  desperate  wound,  the 
ball  passing  from  one  side  of  his  fiuse  out 
through  the  other,  and  he  IsU  senseiess  to  the 
ground,  alter  Teeetriiig  that  most  grievous  injury. 
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Another  person  was  wounded  in  the  head  ;  and 
after  this  outrage,  the  partj'  fled. 

This  outrage  was  committed  in  reftiBtaiice  of  a 
clear  and  nD(|ueslionable  legal  right,  peaceably 
asserted.  It  was  committed  by  men  screened 
from  obstTvation,  unattneked  themselves,  and 
dealing  death  among  a  largi*  number  <.f  defence- 
lefth  mtn,  at  eight  o'clock  in  the  morning,  in  the 
middle  of  a  populous  country,  and  within  two 
miles  of  this  great  city,  supplied  with  an  abun- 
dant  force  of  police,  and  garrisoned  by  soldiers. 
It  is  not  easy  to  conceive  a  crime  combining  in 
itself  so  much  of  the  character  of  lawless  daring 
and  of  atter  recklessness  of  haman  life. 

Let  me  for  a  moment,  with  ii  view  to  the  pur- 
pose for  which  admonition  such  as  this  falls 
from  the  Bench  of  Justice,  suggest  a  question 
to  any  one  who  has  heard  the  proceedings  of 
this  (?ourt,  or  who  has  learned  what  is  passing 
within  these  walls  —  any  engaged  in  these 
cnmeF,  or  sympathising  with  the  perpetrators. 
Let  me  suggest  this  question: — What  has 
resulted  from  these  outrages,  or  from  similar 
outrages  committed  in  this  county?  At  half- 
past  eight  o'clock  in  the  morning  this  murder 
is  committed,  in  order  to  prevent  Mr.  Fitzgeraid 
from  taking  into  his  possession,  through  his 
servant,  what  was  bis  undoubted  property.  It 
wa«  sold  and  bought  for  him,  and  the  law  made 
it  his.  By  ten  o'clock — the  time  has  been  ac- 
curately traced  in  the  evidence  before  us,  and  I 
refer  to  facts  and  dates  as  an  instructive  com- 
ment on  the  utter  abortiveness  of  this  proceed- 
ing to  effectuate  your  object — an  overpowering 
force  of  police  is  collected  in  the  spot,  the 
property  secured,  and  ultimately  brought  into 
Limerick.  And  what  more?  Before  half  an 
hour  further  elapsed,  you,  James  Sheehan,  were 
in  the  hands  of  justice,  and  you,  James  Quane, 
not  many  hours  afterwards,  made  amenable  to 
the  law.  Two  months  have  passed  since  the 
commission  of  this  crime ;  its  object  has  been 
totally  defeated,  and  two  of  the  persons  engaged 
in  its  perpetration  now  stand  here  to  receive  the 
doom  of  death,  as  the  penalty  for  that  crime  I 

And  has  not  this  been  the  result  of  similar 
crimes  perpetrated  in  this  county  ?  They  have 
been  directed,  many  of  them,  to  control  the 
owners  of  pro;  erty,  in  the  exercise  of  the  rights 
given  by  the  law  ;  they  have  been  applied,  many 
of  them,  to  persons  of  inferior  rank,  and  they 
indicate  to  a  class  different  from  that  invaded 
by  the  murder  of  Mr.  Hiil,  and  below  him  in 
property  and  position  —  they  indicate  to  the 
farmer  and  the  peasantry  in  this  country,  that  they 
are  suffering  under  tyranny  as  ruthless  as  any 
that  ever  yet  pressed  upon  a  population.  These 
crimes  have  multiplied,  and  what  has  been  the 
result  ?  Did  they  affect  any  of  their  intended 
purposes?  The  Government,  the  Legislature, 
and  the  Law,  have  been  at  last  summoned  into 
exertion ;  they  have  proceeded,  not  rapidly,  but 
with  sure  and  steady  steps ;  the  perpetrators  of 
crime  have  been  brought  within  the  means  of 
prosecution;  witnesses  have  oome  forward; 
prosecutors  were  ready,  and  proceedings  have 
been  instituted  against  them  A  law  was  passed 
by  the  Legislature  to  disarm  the  entire  popula- 
tion of  a  proclaimed  district,  and  the  entire  of 
this  county  is  now  suffering  under  th«  infliction 


of  that  severe  series  of  laws,  tbe  Whit^o? 
code,  applied  to  this  eoimtry  heretofore  ia 
periods  of  great  disorder.  This  Special  Gobi- 
mission  has  been  issued,  and  mnlUpIicsd  at  have 
been  the  examples  made  under  it,  none  is  note 
instructive  thioi  that  now  exhibited  before  as. 
Such  has  ever  been  the  result  of  these  crimes. 
Theii  immediate  object  is  never  attained ;  their 
certain  result  has  been  to  raise  all  the  powers 
of  the  law,  and  to  assemble  the  entire  force  of 
the  State,  to  vindicate  the  laws  of  the  land,  and 
to  bring  offenders  to  justice.  In  doin^  so,  the 
application  of  the  laws  themselrej  beeomes 
different  from  what  at  periods  of  traoquiHity  it 
would  be,  and  that  mildness  and  clemeiH^ 
suited  to  a  period  of  order  most,  to  a  cenaia 
degree,  be  abandoned.  In  such  a  state  of 
things,  it  is  neeessary  to  apply  the  law  with  in- 
creased severity,  to  quell  by  its  terrors  tku 
system  of  outrage  and  crime. 

Such  have  been  the  unhappy  results  bron^t 
upon  this  county  and  upon  the  nei^hboor- 
ing  district  And  now,  when  we  leave  this 
county,  what  a  melancholy  spectacle  do  we 
present  to  its  inhabitants  I  In  tbe  city  of 
Limerick,  and  in  the  town  of  Ennis,  within 
eighteen  miles  of  each  oth«,  eleven  human 
beings  wiU  be  left  sentenced  to  suflRer  death  fcr 
the  crime  of  murder.  Oh  I  if  any  thii^  could 
awaken  the  unhappy  people  of  this  ooonty, 
encaged  in  those  proceedings,  to  a  sense  not 
only  of  their  guilt,  but  of  their  fiitoity,  their 
insanity,  the  impossibility  that  they  can  erect 
violence  and  outrage  on  the  ovorjirow  o€  the 
law,  what  has  been  presented  to  them  in  the 
course  of  this  Special  Commissioa  ougfat  to 
effect  that.  Almost  every  case  In  which  prose- 
cutions have  been  brought  forward,  has  been 
proved  to  the  clearest  demonstration,  and  the 
convictions  have  been  followed  by  severe  and 
exemplary  punishment. 

Michael  Howard  was  also  sentenced  to  death 
for  murder. 

PiGOT,  C.B. :  You  and  two  ether  men  repaired 
to  the  house  of  a  farmer  named  Phiiip  HouripoM, 
This  man  had  been  upon  some  former  occasion 
cruelly  attacked  by  some  of  your  associates  in 
this  crime,  and  Eeveral  others,  and  a  gross  and 
brutal  outrage  appears  to  have  been  committed 
on  him.  He  applied  to  the  law  for  justice,  and 
several  of  the  party  were  convicted,  and  sen- 
tenced to  transportation ;  and,  in  revenge  for  this, 
you  and  the  two  persons  with  whom  you  became 
the  unhappy  associate,  repaired  to  that  man's 
house  at  an  advanced  period  of  the  morning. 
Some  pHolice  were  stationed  in  his  house  tnm 
the  period  of  that  outrage,  m  order  to  afford 
him  protection  a£;ainst  an  attack  he  appre- 
hended. In  the  neighbourhood  of  that  police 
force,  you  go  to  his  house,  and  the  two  men 
with  }ou  enter  his  dwelling ;  the  original  object 
of  their  search  was  not  within,  nnd  whom  do 
they  find  ? — They  find  his  daughter,  a  married 
wonum,  sitting  at  the  fire,  and  her  aged  mother 
sitting  beside  her.  They  find  a  young  man,  his 
son,  confined  to  bed  by  actual  illness ;  they 
take  the  mother,  and  they  shoot  her  in  the 
presence  and  at  the  feet  of  her  daughter !  They 
beat  the  mother  after  they  inflict  that  wound 
upon  her;   and  she  is  flung  across  the  fire— 
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l>reaUuog,  not  dead— to  burn  there!  After 
this  ontrage,  they  enter  the  room  in  which  the 
yoan^  man  is  Ijing  iick.  and  they  shoot  him 
deail !  ^The  daughter,  after  the  dreadful  out* 
rage  committed  upon  her  mother,  endeayonred 
to  rush  from  the  dwelling.  She  was  met  by 
you  at  the  door,  and  turned  back  to  this  scene 
of  slaughter.  Upon  the  perpetration  of  these 
two  murders,  you  all  depart,  but  not  until  yon 
Imd  been  first  identified  by  the  unhappy  man 
iwhom  it  was  your  original  mtention  to  slay,  and 
afterwards  by  a  witness  examined  upon  your 
triaL 

The  proceedings  at  the  Ennis  Special  Com- 
miHsion  for  Cl»re,(a)  January  12-19,  and  the 
Clonmel  Special  Commission  for  Tipperary,(6) 
irere  of  a  simiUr  character. 

At  Ennis,  Patrick  Ryan  and  James  Hayes 
were  found  guilty  of  murdering,  and  John  Crewe 
of  conspiring  to  murder  Mr.  Watson,  a  land 
agent,  and  were  sentenced  to  death.  At  Clon- 
mel, John  Lonergan  was  found  guilty  of  mur- 
dering William  Roe,  J.P.,  a  landlord ;  Henry 
Cody  and  Philip  Cody  of  murdering  Edward 
Madden^  labourer;  Terence  Carbeys  of  mur- 
dering Patrick  Gieeson,  process-serrer ;  and 
John  Daly  of  assaulting  Richard  Uniacke 
Hailey,  land  agent,  with  intent  to  murder.  The 
prisoners  were  sentenced  to  death. 

a.Coumi  de  WaWs  Case.  February  14-16, 1848. 
Tliis  was  an  appeal  to  the  Privy  Council  from 
am  award  of  the  Commissioners  for  liquidatbg 
ttie  claims  of  British  subjects  in  France.  It  is 
reported  in  G  Moo.  P.  C.  816,  where  the  headnote 
i»  as  follows :  — "  A  natiTe-bom  Irishman,  a  British 
subject,  married  a  Frenchwoman  domiciled  in 
Prance.  They  resided  in  France  ontil  the 
breaking  out  of  the  French  Revolution,  when 
tbey  emigrated  to  Germany.  The  wife  died  in 
the  lifetime  of  her  husband  without  ever  having 
come  within  the  territory  of  Great  Britain. 

*<  Held,  in  such  eircumstaaces,  that  she  did  not 
by  her  marriage  become  a  British  subject,  f6r 
that  while  she  remained  abroad  she  was  not 
Mfithin  the  allegiance  of  the  Crown  of  England. 

**AeM  also  that  the  statute  7  &  8  Vict,  o.  66. 
s.  16,  (c)  by  which  an  alien  woman  married  to 
a  natural-bom  subjeet  is  naturalised,  is  not  a 
declaratory  act. 

**  By  the  common  law  of  England  an  alien 
woman  married  to  an  Englishman  is  not  entitled 
to  dower." 

The  Queen  against  Sharpe.  July  7,  1848. 
This  was  an  indictment  for  sedition,  unlawftil 
assembly,  and  riot,  arising  out  of  the  meeting 
at  Bonner's  Fields  (see  Reg.  v.  Williams 
above,  p.  781),  and  sentence  on  Sharpe  (above, 
p.  817),  tried  befbre  Wilde,  C.J.,  at  the  Cen- 
tnil  Criminsl  Court.  It  is  reported  in  S  Cox 
CO.  288,  where  the  headnote  is  as  follows  :  — 
"  Riot. — If  persons  are  assembled  together  to 
the  number  of  three  or  more,  and  speeches  are 
made  to  those  persons  with  a  view  to  excite  and 
inflame  them  to  acts  of  violence,  and  if  that 

(a)  See  Special  Report  by  John  Simpaoo 
Armstrong,  Dublin,  1848,  and  Ann.  Reg.  1848, 
Chron.  p.  948. 
(6)  See  Ann.  Reg.  1848,  Chron.  p.  354.  ^ 
(c)  See  Manning's  Case,  1  Den.  C.  C.  467. 


same  meeting  is  so  connected,  in  point  of  dr- 
cumstances,  with  a  subsequent  riot  that  you 
cannot  reasonably  sever  the  latter  from  the 
incitement  that  was  used,  those  who  incited 
are  guilty  of  riot,  although  not  present  when 
it  occurs." 

Say  and  Sele  Peerage  Claim,  1848.  Before 
the  Committee  for  Privileges.  Reported  in 
1  H.  L.  507,  where  the  headnote  is  as  follows  : 
*'  The  illegitimacy  of  a  child,  born  of  a  married 
woman,  is  established  beyond  all  dispute  by  the 
evidence  of  her  living  in  adultery  at  the  time 
when  the  child  was  begotten,  and  of  her  husband 
residing  in  another  part  of  the  kingdom,  so  as  to 
make  access  impossible. 

**  Where  a  patent  of  peerage  cannot  be  found, 
entries  on  the  Journals  of  the  House  of  Lords, 
showing  the  limitations  of  the  peerage,  may  be 
ref<»Ted  to  for  that  purpose ;  or  an  examined 
copy  of  the  record  of  the  patent  will  be 
received," 

Crawford  and  Lindsay  Peerage  Claim,  1845 

— Aug.  11,  1848.    Before  the   Committee  for 

j  Privileges.      Reported  in  2  H.  L.  584,  where 

I  the  headnote  is  as  follows: — ^*'In  a  claim  to  an 

I  ancient  Scotch  dignity,  if  no  patent  or  other 

I  instrument  of  creation  can  be  produced,  it  may 

!  be  presumed  that  the  dignity  was  created  by 

•  patent  or  charter  limiting  it  in  the  manner  in 

which  it  has  actually  been  enjoyed.    And  if 

that  enjoyment  be  shown  to  have  been  confined 

I  to  heirs  male,  in  exclusion  of  nearer  female 

!  heirs,  the  dignity  must  be  held  to  be  a  male 

honour  always  descendible  to  the  heirs  male  of 

the  body  of  the  first  grantee. 

'*  Ancient  documents  brought  from  a  proper 
quarter  are,  in  the  absence  of  patents  or  Parlia- 
mentary records,  admissible  as  evidence  of  the 
creation  and  existence  of  neerages.  And  semhU, 
that  by  the  law  of  Scotland,  contemporaneous 
history  is  admissible  for  the  same  purpose. 

**  Aju  ancient  patent  without  the  seal,  but  with 
the  attestation  thereof  duly  verified,  is  admissible 
evidence. 

"  An  ancient  Scotch  dignity  might  before  the 
Union  be  conveyed  by  the  possessor  together 
with  the  territory  thereto  annexed  to  another 
branch  of  the  family,  or  even  to  a  stranger,  with 
the  King's  authority,  or  it  might  be  resigned  to 
the  Kiog,  to  be  regranted  by  a  new  patent,  with 
different  destinations,  and  wi^  its  old  pre- 
cedency." 

Perth  Peerage    Claim,   1846  —  August   11, 
1848.      Before  the  Committee  for  Privileges. 
Reported  in  2  H.  L.  865,  where  the  headnote 
is  as  follows: — **  On  a  claim  to  a  Scotch  peerage, 
there  being  no  patent,  or  charter  of  creation,  or 
enrolment  thereof  discovered,  a  copy  of  an 
enrolment  of  a  commission  under  the  great  seal, 
;  aud  the  King^s  sign  manual,  dated  in  February 
I  1605,    directing   the   commissioners  to  create 
'  James,  Lord  Drummond,  Earl  of  Perth,  was 
'  received  and  held,  in  conjunction  with  subse- 
quent entries  in  the  Parliament  records,  to  be 
sufilcient  proof  of  the  creation  of  the  earldom  of 
Perth. 

*<  In  the  absence  of  the  instrument  of  creation 
of  a  Scotch  peerage,  the  limitations  are  taken 
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from  usage  to  be  to  the  grantee  and  his  heiw 
male  general. 

"  (>n  the  death  of  a  peer,  leaving  his  eldest  son 
and  heir,  who  had  been  attaintoj,  the  |>eerage 
does  not  vest  in  him,  nor,  on  hi:*  death,  in  the 
nearest  heir  male,  but  is  forfeited  as  much  as  if 
he  had  been  a  peer  at  the  time  of  the  attainder. 

•*  A  peerage  limited  to  a  man  and  his  heirs 
male  whomsoever  is  forfeitable  under  the  Act 
of26Hen.  8.  c.  13." 


[lli^ 

Or^glSSr 


7%e  Queen  agninat  M*Douall.  August  38, 
1848.  Peter  Murray  M'DouaU,  a  Chartist 
leader  and  member  of  the  Chartist  Executive, 
was  tried  before  CrestweUy  J.,  at  Liverpool, 
for  uttering  seditious  words,  and  attending 
an  unlawful  assembly  at  Ashton  on  Monday, 
July  10,  1848.  The  Attorney •  General  (Sir 
John  Jervi8),{a)  in  opening  the  case,  stated 
that  the  prisoner  was  the  delegate  of  the  town  of 
Ashton  at  the  Chartist  National  Assembly,  which 
had  assembled  in  London  in  the  spring  of  the 
year,  and  an  itinerant  Chartist  orator ;  that  he 
attended  a  meeting  at  Ashton  on  July  10,  when 
the  police  were  refused  admission,  and  some  (»f 
the  people  attending  the  meeting  were  observed 
to  have  pikes  in  their  pockets ;  that  after  the 
meeting  there  was  a  procession  through  the 
town,  and  the  defendant  addressed  the  people 
from  the  window  of  a  public-house  as  follows  : 
"  I  advise  you  to  organise  and  form  yourselves 
into  divisions  and  sections,  and  to  practice  the 
same  drilling  and  manoeuvres  as  your  enemy, 
not  only  without  arms,  but  with  them.  Several 
regiments  have  already  revolted,  and  there  is  no 
fear  from  them.  In  one  night  the  whole  of  the 
troops  stationed  at  Woolwich  have  revolted. 
There  is  a  committee  sitting  at  the  Horse 
Guards  of  men  belonging  to  the  Horse  Guards, 
to  consider  their  grievances,  and  in  a  few  days 
a  pamphlet  will  be  issued  acquainting  you  with 
their  decision.  I  wish  the  Government  would 
call  upon  the  Militia,  but  they  dare  not,  for  then 
we  would  have  guns,  bayonets,  and  cartridges, 
and  then  we  would  let  them  see  ;  and  I  tell  you 
there  are  only  shout  10,000  disposable  troops, 
and  what  lire  they  to  five  millions  of  people  ? 
Before  the  harvest,  or  very  soon  after,  I  pro- 
mise you  that  you  shall  have  the  six  points  of 

(a)  Afterwards  Chief  Justice  of  C.  P. 


the  Charter,  and  something   more. 

organise,  organise!  '* 

In  cross-examination  of  one  of  the  ' 

to  the  above  speech,  Pollock  proposed  to  reti 

several  sentences  fi*om  a  book,   and  send  u. 

witness  out  of  the  oonrt,  to  make  a  repon  : 
j  them,  as  a  means  of  tenting  his  abilftr  to  reprL 
I  Cresswell,  J.  :  It  has  been  a  very  eommff 
'  test  in  cases  of  this  sort  to  read  a  sentence  tn  i 

\  witness  and  ask  him  to  repeat  it ;  bni  tboogi  j.-^ 

have  a  right  to  the  real  statement  of  tbe  witna- 

I  yon  have  no  right  to  send  him  oat  of  court 
I      G.  F.  Pollock :  I  have  beard  that  one  of  ^ 
j  greatest  n>en  shut  up  a  person  in   a    rooa;  ^ 
I  make  a  Jacquard  loom. 

I  Cbksswbll,  j.  :  Not  during  the  progress  ati 
,  trial.  I  will  allow  yon  to  do  what  I  have  sasi 
I  Pollock  read  the  following  passage  to  i^ 
I  witness  :  **  When  I  look  at  the  political  horijT 
I  at  the  present  moment,  it  appears  dark,  lo^t- 

ing  ;  and  although  I  do  not  anticipate  anrtk^ 
I  like  what  alarms   the   mind   of   the    At^n^r- 

General,  although  I  see  nothing  of  rpvc^nr^ 
'  and  anarchy  and  blood,  yet  I  can  (tee  appnarlt- 

ing  a  train  of  aggression  in  this  land  whiek  h 

calculated  to  level  down  the  fundamental  pr> 
'  eiplei  of  the  Constitntion  and  the  few  leoac- 
I  ing  privileges  of  the  people  for  the  new  sir- 
I  arbitrary  ideas  of  centralisation  copied  fron  ^ 
I  despotic  governments  of  France,  Rosna,  aai 
I  Prnssia.'^  Now,  will  yon  be  good  enoag))  rp 
I  report  that  sentence  to  the  jary  ? 
I      Cbrsswbll,  j.  :  I  give  you  permiaaioii  to  dc  n 

if  you  can,  or  the  learned  coansel  himself. 
Pollock :  I  confess  my  inability.     That  if  t 

proof  of  the  difficolty.    Can  you  f^re  any  repan 

of   the  general  purport  and  meaning  of  ihm 

speech  P— No. 
Crbbswbll,  j.  :  You  might  extend  josr  ia- 

qairies  to  other  parts  of  the  court  without  ne^ 

more  satisfaction  as  to  the  meaning. 
The  AUomey-  General  tendered  certain  letter 

fonnd  on  the  prisoner  at  the  time  of  his  arrcst 
Setyeant  \Vilkin$  objected  that  thej  did  b(s 

appear  to  be  connected  with  tbe  offence  eharpel 
Crksswbll,  j.  (after  looking  at   them)  :  I 

am  of  opinion  that  they  are  Ic^timate  evid^e 
I  I  think  that  they  tend  to  throw  light  on  tibe 

course  which  the  defendant  was  pursuing  at  i^ 

time. 

Verdict,  Guilty.    The  prisoner  was  sentcseei 

to  two  years'  imprisonment. 
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In  charging  the  grand  jury  at  the  LiTerpool 
Winter  Assizes,  December  11,  1848,  Alder- 
son,  B.,  referred  to  the  proyimons  of  the 
Treason  Felony  Act,  1848,  11  &  12  Vict  c.  12, 
as  follows: — I  have  been  informed  that  it  is  the 
intention  of  Her  Majesty's  Government  not  to 
remain  contented  with  the  Bills  at  present  before 
us,  but  that  they  deem  it  their  dnty  to  make  a 
selection  as  to  some  of  those  persons,  and  to 
prefer  an  indictment  for  a  traitorous  felony 
which  has  been  created  by  the  Act  which  passed 
about  a  twelvemonth  ago. 

The  3rd  Section  enacts  that  **  If  any  person 
after  the  passing  of  this  Act  shall  within  the 
United  Kingdom  or  without  compass,  imagine, 
invent,  devise  or  intend  to  deprive  or  depose 
our  most  gracious  Lady  the  Queen,  her  heirs  or 
successors,  from  the  style,  honour,  or  royal  name  ; 
of  the  Imperial  Crown  of  the  United  Kingdom,  | 
or  of  any  of  Her  Majesty*s  dominions  and 
countries,  or  to  levy  war  against  Her  Majesty, 
her  heirs  or  successors,  within  any  part  of  the 
United  Kingdom,  in  order  by  force  or  constraint 
to  compel  her  or  them  to  change  her  or  their 
measures  or  counsels  or  in  order  to  put  any  force 
or  constraint  upon,  or  in  order  to  intimidate  or 
overawe  both  Houses  or  either  House  of  Par- 
liament or  move  or  stir  any  foreigner  to  invade 
the  United  Kingdom,  and  such  compalssings, 
im^inations '' — and  so  on — *'or  any  of  them 
shaU  express,  utter,  or  declare,  by  publishing 
any  printing  or  writing  or  by  open  and  advised 
speaking,  or  by  any  overt  act  or  deed,"  every 
person  so  offending  shall  be  guilty  of  felony  and 
shall  be  liable  to  1^  transported  for  life. 

Now  this  has  made  an  alteration  in  the  law — 
not  a  material  one  in  respect  to  the  nature  of 
the  offence  excepting  in  one  particular,  to  which 
I  must  call  your  attention.  The  law  is  the 
same  as  it  was  before  for  the  purpose  of  treason, 
because  when  one  speaks  of  open  and  advised 
speaking — about  which,  as  I  understand,  much 
difficulty  was  made  in  another  place — I  appre- 
hend the  people  who  so  discussed  it  did  not 
attend  to  the  distinction  between  open  and 
advised  speaking  where  the  open  and  advised 
speaking  merely  contains  a  declaration  of  pre- 
vious intentions,  and  where  the  open  and  ad- 
vised speaking  consists  in  the  nature  of  an 
advice  and  incitement  to  others — the  latter 
being  a  clear  overt  act  of  treason  according  to 
the  Taw  OS  it  stood  before,  the  former,  which  is 
probably  that  which  is  intended  by  this  Act, 
being  of  a  totally  different  nature,  merely  for 
the  purpose  of  showing  distinctly  what  was  in 
the  person's  mind  by  a  species  of  confession, 
so  to  speak,  of  the  intent  existing  in  the  mind. 

Bat  1  take  it  to  be  perfectly  dear  that  open 


(a)  See  above,  p.  599n. 


and  advised  speaking  where  it  assumes  the 
nature  of  an  advice  and  incitement  to  others  is, 
and  always  was,  an  overt  act  oi  high  treason, 
because  it  is  an  incitement  and  an  inducement 
to  others  to  do  acts  which  the  party  is  a  party 
to  doing  the  moment  they  are  done  by  the 
others,  and,  therefore,  I  apprehend  there  was 
no  reasonable  ground  for  the  distinction  which 
was  sought  to  be  made,  unless,  indeed,  it  was 
that  which  I  refer  to,  introducing  a  species  of 
distinct  and  advised  confession  into  the  law 
which  was  not  there  before.  If  so,  there  might 
be  some  reason  for  discussing  it  with  pro- 
priety. 

Now  let  us  see  what  the  principles  are  which 
are  to  govern  the  attempting  to  depose  the 
Sovereign  from  her  royal  authority,  and  what  is 
oompansing  and  levying  war.  I  take  it  I  can- 
not do  better  than  express  it  thus:  Whenever 
you  undertake  by  means  of  force  and  violence 
to  carry  into  effect  any  public  and  general 
change  in  the  Government,  or  any  general 
purpose  pervading  the  whole  kingdom,  as  dis- 
tinguished from  a  purpose  which  applies  only 
to  a  particular  district  or  to  a  particular  object 
— the  one  is  of  the  nature  of  a  private  purpose 
and  the  other  is  in  the  nature  of  a  public  or 
general  purpose — if  it  be  a  general  purpose  and 
be  enforced  by  force  and  violence,  and  if  it 
assume  the  nature  of  arming  or  drilling  or  the 
like,  all  these,  if  for  a  public  purpose,  become 
a  compassing  to  levy  war  ;  if  for  a  private  pur- 
pose, they  are  only  in  the  nature  of  a  conspiracy 
to  perform  a  riot.  That  is  the  distinction 
between  one  and  the  other.  Some  have  talked 
as  if  the  word  were  to  be  "universal,"  and, 
therefore,  if  a  man  has  an  object  which  is 
general  indeed  to  the  whole  of  the  United 
Kingdom,  but  with  a  reservation  of  some  par- 
ticular place  therefrom,  which  particular  place 
he  is  minded,  being  his  own  county,  not  to  dis- 
turb, it  has  been  said  that  that  is  not  a  universal 
purpose.  That  is  pure  nonsense.  The  matter 
to  be  distinguished  is  between  a  particular  and 
a  general  purpose — one  which  pervades  the 
whole  kingdom  without  being  defined,  the  other 
which  is  defined  within  the  limits  of  space,  or 
time,  or  object.  Therefore  it  does  not  require 
that  you  should  meet  with  military  array.  War 
may  be  carried  on  without  the  force  of  soldiery 
or  the  force  of  cannon,  or  meeting  in  the  way  in 
which  war  is  carried  on  between  one  uncivilized 
or  civilised  nation  and  another.  It  means  force 
and  violence  and  a  meeting  of  people  together 
to  perform  a  general  purpose  by  force  and 
violence,  bearding,  so  to  speak,  the  monarchical 
authority  of  the  Crown,  the  Crown  having  alone 
the  power  by  force  to  carry  measures  generally 
into  effect.  People  who  assume  to  themselves 
such  powers  which  belong,  to  the  Crown  there- 
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fore  compass,  so  to  speak — and  according  to  |  subject,  for  all  things  may  be  brongbt  to  «n 
common  sense  surely  it  is  so — to  levy  war  i  absurdity  by  being  driven  to  an  extremity. 
against  the  monarchical  authority  which  they  ^  People  pulling  down  all  bawdy  houses  was  one 
defy,  and  which  tliey  use  force  in  order  to  com-  •  of  the  absurdities ;  but  the  principle  is  right,  only 
pel  it  to  comply  with  their  purposes.  the  illustration  shows  rather  an  absurd  case  in 

1  will  read  to  you  now  a  much  better  autho-  which  to  apply  the  law.  But  why  should  we 
rity  than  my  own,  what  Lord  Chief  Justice  [  apply  it  to  absurdities  when  the  principle  is 
Tindal  said  when  he  laid  down  this  as  the  law.  >  clear?  The  principle  here  is  right  when  pro- 
It  expresses  it  much  more  correctly  than  I  perly  exercised  and  according  to  sound  and 
could  do.     I  have,  however,  first  put  it  into  my  I  useful  maxims  of  law. 

own  language,  because  that  always  expresses  to  I  Now  we  are  to  say  what  is  deposing  the 
oneself  more  clearly  that  which  is  one's  own  !  Queen  from  her  royal  dignity.  It  is  not  neces- 
mind  than  what  one  reads  from  the  language  of  '.  sary  that  there  should  be  a  general  conspiracy 
others: —  to  take  the  crown  off  the  Queen's  head.   If  you 

*'  It  has  been  laid  down/^  says  Lord  Chief  were  to  conspire  together  to  depose  her  from 
Jostioe  Tindai,{a)  **  by  undoubted  authority,  |  any  portion  of  her  kingdom,  that  woald  be 
that  if  a  large  number  of  persons  assembled  j  clearly  a  conspiracy,  a  compassing  and  depos- 
togethei,  whether  armed  with  military  weapons  I  ing  of  the  Queen.  If  any  of  you  were  to  pro- 
or  not,  endeavour,  by  dint  of  numbers  or  pose  that  she  should  no  longer  remain  Queen  of 
superior  strength,  to  effect  any  object  or  matter  j  Ireland  but  only  of  England  and  Scotland,  that 
purely  of  a  prirate  nature,  as  for  example  to  |  would  be  clearly  compassing  the  depoidtion  of 
prosecute  some  private  quarrel,  or  to  take  ;  the  Queen,  because  it  would  be  compassing  her 
leTcnge  for  some  private  injur}',  to  destroy  deposition  from  part  of  her  dominions, 
some  particular  enclosure,  or  to  remove  some  '  Those  are  the  principles  to  which  your  atten- 
particular  nuisance,  or  generally  to  accomplish  tion  will  have  to  be  directed.  You  will  inquire, 
some  end  in  which  the  particular  parties  assem-  I  therefore,  when  the  case  comes  before  you, 
bled  together  had  any  private  interest,  such  whether  the  evidence  satLsfies  you  that  there 
acts  of  violence  and  aggression,  however  the  ,  was  a  public  object  in  view  sought  to  be  earned 
authors  of  them  may  be  punishable,  us  for  a  |  into  effect  by  force,  by  the  uniting  of  armed 
high  misdemeanor,  do  not  amount  to  a  levying  persons  in  a  determined  and  violent  nuumer, 
of  war  within  the  Statute  of  Edw.  III.  But  J  and  whether  the  object  was  general,  pervading 
evenr  insurrection  which  in  the  judgment  of  :  the  whole  kingdom,  or  particular,  pervading 
law  IS  intended  against  the  person  of  the  King,  .  only  an  individiud  district.  If  it  was  to  pull  down 
whether  to  dethrone  or  imprison  him,  or  to  '  mills  at  Ashton  or  mills  at  Dukinfield,  or  at 
oblige  him  to  alter  his  measures  or  government,  |  Hyde,  it  would  not  be  a  public  purpose,  it 
or  to  remove  evil  counsellors  from  about  him,  would  be  a  private  purpose,  a  riot,  a  conipiiaey 
all  such  risings  amount  to  a  levying  of  war  I  for  a  riot,  but  not  that  which  you  will  have  laid 
within  the  Statute.  So  '  insurrections  to  throw  ;  before  you.  But  if  you  find  that  there  was  any 
down  all  enclosures,  to  alter  the  esiabb'shed  intention  to  raise  a  universal  insurrection 
law,  or  change  religion,  to  enhance  the  price  of  ;  throughout  the  kingdom,  for  the  purpose  of 
all  labour,  or  to  open  all  prisons  Xb) — it  is  no  carrying  into  effect  a  public  and  general  ol^ject, 
answer  to  say  that  they  do  not  mean  to  open  a  ;  to  propose  a  change  in  the  law  of  the  country 
particular  individual  prison  in  a  particular  indi-  •  by  overawing  either  the  Queen  or  either  oJP 
vidual  district,  if  the  object  be  to  open  prisons  the  Houses  of  Parliament  to  make  tbeia  do  oon- 
generally  — *  all  risings  in  order  to  effect  these  |  trary  to  that  which  in  their  calm  and  deliberate 
innovations  of  a  public  and  general  concern  |  judgment  they  deemed  best  for  the  advantage 
by  an  armed  force  are  in  construction  of  law  ■  of  all,  such  an  attempt,  if  carried  into  effect 
High  Treason  within  the  clause  of  levying  war,  |  by  force,  if  carried  into  dfect  by  a  large  nnm* 
for  though  not  levelled  at  the  person  of  the  |  ber  by  violence,  by  arms,  by  union,  is  high 
King,  they  are  against  his  Royal  Majesty,  and  i  treason  and  a  levying  of  war  against  the  Crown. 
besides  they  have  a  direct  tendency  to  dissolve  You  will  therefore  aee  whether  that  is  made 
all   the   bonds   of  society  and   to  destroy  all  i  out. 

property  and  all  government  too,  b>  numbers  There  is,  however,  one  matter  more  upon  this 
and  an  armed  force.  Insurrections  likewise  for  |  point  to  which  I  must  call  your  attention, 
redressing  national  grievances  or  for  the  refor-  i  because  this  Act  of  Parliament  has  altered  in 
mation  of  real  or  imaginary  evils  of  a  public  !  that  respect  the  law  of  high  treason.  I  dare 
nature,  and  in  which  the  insurgents  have  no  ^ay  many  of  you,  some  of  you  I  know,  are 
special  interest,  risings  to  effect  these  ends  by  |  perfectly  aware  that  an  act  of  treason,  accord- 


force  and  numbers,  are  by  construction  of  law 
within  the  clause  of  levying  war,  for  they 
are  levelled  at  the  King's  crown  and  royal 
dignity.'  " 

That  is  what  Lord  Chief  Justice  Tindal  said, 
and  that  I  believe  to  be  very  clearly  the  law 


ing  to  the  Statute  of  Edw.  III.,  consisted  in 
compassing  and  imagining  alone,  and  overt  acts, 
according  to  the  Statute  of  Edw.  III.,  were 
merely  evidence  whereby  the  treason  was  made 
manifest  They  were  no  part  of  the  offenee 
itself,  but  this  Statute,  1 1  &  12  Vict,  c  19,  makes 


of  the  land.  Do  not  let  us  be  misled  by  the  ,  it  necessary  that  not  only  there  should  be  a  corn- 
absurd  questions  which  have  been  put  on  this  i  passing  and  imagining,  a  levying  of  war,  but 
--- —    — — _ ^  tlint  U^re  should  De  some  overt  act  of  doing  so 

(a)  Charge  at  the  Monmouth  Special  Com-  :  in  order  to  constitute  the  offence.  Therefore  you 
mission,  1839,  4  St.  Tr.  N.8.  9S.  I  must  be  satisfied  that  some  overt  act  is  made  out, 

(6)  Fost.O.L.  210.  I  one  of  them*  I  meaii»  or  two  of.  them,  if  tiMte 
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are  more  than  one  which  shall  be  laid  in  the 
indictment.  Yon  most  be  satisfied  that  the 
oTert  act  is  made  out  as  well  as  the  compa8sing 
and  imagining,  and  if  the  particular  overt  acts 
containea  in  the  indictment,  or  some  one  of  them 
are  not  made  out  you  ought  not  to  find  the  Bill, 
even  though  you  were  satisfied  generally  of  the 
compassing  and  imagining  and  levying  of  war, 
because  here  we  have  an  Act  of  Parliament 
which  requires  two  things — the  offence  is  con- 
tained at  the  commencement  fai  the  imagining, 
and  in  the  overt  act  also. 

Now  what  is  an  overt  act  ?  It  is  any  act  of 
conspiracy,  conferring  or  consulting  with  or 
advising,  persuading,  counselling*  commanding, 
or  inciting  any  person— so  that  it  is  absurd  to 
say  that  words  may  not  be  an  overt  act.  If  I 
advise  you  to  go  and  kill  your  neighbour,  and 
yon  go  and  kill  him,  my  words  are  an  act,  they 
are  an  act  of  advice,  an  act  of  incitement,  and 
therefore  it  is  idle  to  say  they  are  mere  words ; 
they  are  not  so,  they  are  an  overt  act  and  may 
be  properly  laid  as  such.  Or,  again,  an  overt  act 
may  consist  in  any  course,  act,  measure,  or 


I  means  whatever  done,  taken,  used  or  assented 
I  to  towards  and  for  the  purpose  of  effecting  a 
'  traitorous  Intention.  That  is  a  reasonable  and 
i  good  definition  of  an  overt  act  Then  you  must 
be  satisfied  that  the  act  laid  in  the  indictment 
is  proved ;  you  must  be  also  satisfied  that  it  is 
an  act  done  in  pursuance  of  the  original  com- 
passing to  levy  the  war  which  is  oharg^.  If  you 
are  satisfied  of  both  these,  you  ought  to  find  the 
bill.  If  you  are  not  satisfied  either  that  the 
act  is  proved,  or  being  proved,  you  are  not 
satisfied  that  it  was  done  in  pursuance  of  the 
original  intention  of  compassing  and  intending 
to  levy  war,  it  is  not  an  overt  act  of  conspiracy ; 
and  if  not  proved  it  is  no  overt  act  at  idl. 
Therefore  you  will  inquire  into  that  case. 
There  may  be  a  case  laid  before  you  with  a 
great  namber  of  overt  acts,  and  then  you  will 
say  whether  or  not  the  charge  of  imagining  and 
conspiring  to  levy  war  is  made  out,  and  whether 
the  particular  overt  acts,  or  any  of  them,  for  any 
one  will  do,  are  made  to  your  satisfaction,  such 
act  being  one  which  in  your  judgment  is  an 
act  of  compassing  and  levying  war. 
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The  Central  Chiminax  Court. 

The  Central  Criminal  Court  is  at  present  con- 
stituted under  the  provisions  of  the  Central 
Criminal  Court  Act,  1834  (4  &  5  WilL  4.  c.  36.), 
which  created  the  Central  Criminal  Court  Dis- 
trict, embracing  the  city  of  London,  itself  a 
county  by  prescriptioo,  Middlesex,  and  the 
a4joining  parts  of  Essex,  Kent,  and  Surrey. 
Before  the  passing  of  the  Act,  Loudon  and 
Middlesex  cases  were  tried  at  the  Sessions 
House,  Old  Bailey,  under  a  commission  of  oyer 
and  terminer  for  the  city  of  London,  and  a 
commission  of  gaol  delivery  for  the  gaol  of 
Newgate.  These  Commissions  were  issued  at 
the  commencement  of  each  mayoralty,  and  were 
directed  to  the  Lord  Mayor,  the  Lord  Chancellor, 
the  King's  Ministers  and  Secretaries  of  State, 
the  Judges  of  the  Courts  at  Westminster,  the 
Attorney  and  Solicitor  General,  the  Aldermen, 
the  Recorder,  the  Common  Serjeant,  and  the 
Judges  of  the  Sheriffs'  Court,  any  two  or  more 
of  whom  were  empowered  to  act  under  them. 
The  charter  of  Hen.  I .  granted  the  citizens  of 
London  the  right  to  choose  their  own  justiciar 
to  keep  and  hear  pleas  of  the  Crown, (6)  and  the 
charter  of  Edw,  3.  granted  that  the  Mayor 
should  be  a  justice  of  gaol  delivery  for  Newgate, 
and  should  be  named  in  every  commission  for 
that  purpose.  Doubts  are  expressed  by  the 
Commissioners  on  Municipal  Corporations (c) 
whether  the  Lord  Mayor  sat  in  virtue  of  the 
charters  or  of  the  annual  commissions.  The  Act 
of  1834  contains  a  clause,   s.   23,   saving  the 


(a)  See  above,  pp.  723,  783. 

(6)  **  Sciatis  me  concessisse  civibus  meis 
Londoniarum  tenendum  Middlesex  ad  firmam 
pro  c.c.c.  libris  ad  compotum,  ipsis  et  haeredibus 
suis,  de  me  et  hseredibus  meis,  ita  quod  ipsi 
cives  ponent  vicecomitem  qualem  voluerint  de 
se  ipsis,  et  justitiarium  qualem  voluerint  de  se 
ipsis,  ad  custodiendum  piacita  coronse  niese  et 
eadem  placitanda,  et  nuUus  alius  erit  justitiarius 
super  ipsos  homines  Londoniarum  .  .  .  et  si  quis 
eivium  de  placitis  coronse  implacitatus  fuerit, 
sacramentum  quod  judicatum  fuerit  in  civitate, 
per  se  disrationet  homo  Londoniarum."  As 
to  these  words  see  the  essay  on  the  Early 
Administration  of  London  in  *<Geof!rey  de 
Mandeville,  a  Study  of  the  Anarchy,"  by  J.  H. 
Round, M. A.,  London,  1892  ;  also  Stow's  <* Sur- 
vey of  London,"  vol.  2,  p.  488 ;  PuUing's  **  Laws, 
Customs,  and  Regulations  of  the  City  and  Port 
of  London,"  p.  209. 

(c)  2nd  Report,  1887,  p.  77. 


I  rights,  privileges,  &c.,  of  the  Lord  Mayor  and 
I  Corporation. 

I  Middlesex  cases  were  tried  at  the  Old  Batky 
within  the  county  of  the  city  of  London  by 
I  ancient  custom  presumed  to  date  from  the  dixi- 
i  sion  of  Loudon  from  Middlesex  (a)  under  the 
'  commission  of  general  gaol  delivery  for  New- 
'  gate,  which  was  "  the  common  gaol  for  the  city 
t  of  London  and  the  county  of  Middlesex  for  the 
confinement  of  felons  and  other  offenders,  sod, 
also,  a  prison  for  the  confinement  of  other 
persons  in  the  custody  of  the  Sheriffs  of  London 
and  of  the  Sheriff  of  Middlesex."(6)  The  bills 
of  indictment,  however,  were  fonnd  at  Clerken- 
well  by  a  Middlesex  grand  jury  before  the 
Middlesex  Justices,  who  were  commissionert  of 
oyer  and  terminer  as  well  as  in  the  commissioo 
of  the  peace. (c)  This  eonunission  of  oyer  and 
terminer  was  issued  at  intervals  of  some  years, 
and  empowered  any  four  or  more  of  the  Jus- 
tices to  act  under  it. (J)  Indictments  for  serioos 
crimes  found  before  the  Middlesex  Justices  at 
Clerkenwell,  and  also  those  found  before  the 
Westminster  Justices,  were  transmitted  to  the 
Old  Bailey  for  trial  under  the  commission  of 
gaol  delivery  for  Newgate.(c)  In  introducing 
the  bill  for  establishing  the  Central  Criminal 
Court,  Lord  Brougham  stated  that  the  pre- 
liminary appearance  of  the  prisoners  and  wit- 
nesses at  Clerkenwell  had  been  a  source  of 
great  delay  and  inconvenience.  (/) 

There  were  eight  sessions  at  the  Old  Bailee 
in  each  year,  and  25  Geo,  3.  c  18.  provided 
that  they  should  not  be  determined  by  the 
sittings  of  the  Court  of  King's  Bench.  They 
were  generally  attended  by  two  or  more  of 
the  Judges  of  the  Superior  Conrts  before  whom 
capital  charges  and  the  more  serious  offences 
were  tried.  Other  cases  were  tried  before 
the  Recorder,  the  Common  Seijeant,  or  one  of 
the  judges  of  the  Sheriffs*  Court,  one  alderman 
at  least  being  always  present.  The  Lord  Mayor 
attended  the  opening  of  the  sessions,  as  he  still 
does,  and  was  supposed  to  be  always  present, 
his  sword  remaining  in  court,  and  his  seat  being 
unoccupied  in  his  absence.    At  times  the  Lora 


(a)  Popham,  16,  Rex  v.  Gouah,  Domrl.  79«. 
2Hawk.P.C.c6.s.  16.  ^     ^^* 

(6)  Recital  in  52  Geo.  3.  ccix.  (a  local  Act 
for  rebuilding  Newgate),  and  see  55  Geo.  S.  c. 
xcviii.,  and  Mex  v.  Cope,  6  A.  &  E.  226. 

(c)  Crown  Circuit  Companion,  ed.  1787,  p.  40. 

(c/)  See  4  Chitty  Cr.  L.  142,  145. 

(c)  Crown  Cireuit  Companion,  p.  40. 

(/)  8rd  Hansard,  voL  22,  pp.  669. 
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Mayor  and  Aldermen  took  more  than  a  formal 
part  in  the  pix>o«eding8,  as  in  the  celebrated 
trial  of  Elizabeth  Canning  for  perjury  in  1 754,(a) 
when  the  Lord  Mayor  and  Aldermen  asked 
questions  of  the  witnesses,  and  WiUes,  C.J., 
having  proposed  a  sentence  of  transportation, 
an  alderman  moved  that  the  sentence  should  be 
six  months'  imprisonment  The  question  being 
put  to  the  vote,  was  decided  in  favour  of  trans- 
portation by  a  majority  of  one,  the  Lord  Mayor, 
five  judges,  the  liecurder,  and  two  aldermen, 
voting  lor  transportation,  and  eight  aldermen 
against. 

The  Recorder,  as  representing  the  Lord  Mayor, 
passed  sentence  on  all  the  prisoners  at  the  close 
of  the  sessions,  bnt  foUowc^d  the  minutes  of  the 
judges  who  had  tried  the  cases.  All  capital 
conrictions  were  reported  to  the  King  in  Coun- 
cil by  the  Recorder  in  person,  who,  on  receipt 
of  the  royal  instructions,  issued  hw  warrant  to 
the  sheriffs  to  respite  or  execute  the  sentence. 
This  practice  was  aboliKhed  by  the  Central  Cri- 
minal Court  Act,  1837,  7  WHL  4.  &  I  Vict. 
c.  77,  which  was  passed  on  the  Queen's  accession 
to  relieve  the  Sovereign  of  an  unpleasant  duty 
by  assimilating  the  practice  to  that  at  Assizes. 

The  Quarter  and  General  Sessions  for  the 
city  of  London,  and  those  for  the  county  of 
Middlesex,  were  held  eight  times  a  year,  the 
day  before  the  Old  Bailey  Sessions.  The  City 
Sessions,  consisting  of  the  Lord  Mayor,  Alder- 
men,  and  Recorder,  only  tried  appeals  and 
misdemeanors  prosecuted  for  the  enforcement 
of  a  civil  right,  felonies  and  misdemeanors  in 
substance  criminal  being  tried  at  the  Old  Bailey. 
The  Middlesex  Sessions  tried  the  usual  Quarter 
Sessions  oases,  besides  finding  the  Middlesex 
indictments  to  be  tried  at  the  Old  Bailey. 

The  Central  Criminal  Coart  Act,  1884,  4  &  5 
Will.  4.  c.  36.,  which  was  one  of  Lord  Brougham's 
legal  reforms,  provides,  s.  1,  that  the  Lord 
Mayor,  the  Lord  Chancellor,  or  Lord  Keeper  of 
the  Great  Seal,  the  Judges  of  the  King's  Bench, 
Common  Pleas,  and  Bxchequer,(6j  the  Dean  of 
the  Arches,  the  Aldermen  of  the  City  of  London, 
the  Recorder,  the  Common  Serjeant,  the  Judges 
of  the  Sheriffs'  Court,(c')  ex -chancellors,  ex- 
judges,  and  others  nominated  by  the  Crown, 
'*  shall  be  and  shall  be  taken  to  be  the  judges 
of  a  court  to  be  called  the  Central  Oiminal 
Court." 

Section  2  provides  that  the  Crown  may  issue 
commissions  of  oyer  and  terminer  to  try  all 
treasons,  felonies,  &c.,  committed  in  London, 
Middlesex,  and  the  parishes  of  Essex,  Kent,  and 
Surrey  therein  mentioned,  and  commissions  of 
gaol  delivery  to  deliver  the  gaol  of  Newgate  of 
prisoners  charged  with  the  said  offences  com- 
mitted within  Uie  said  district,  and  that  it  shall 
be  lawful  *'for  the  Justices  and  Judges  afore- 
said of  the  Central  Criminal  Court  aforesaid, 
or  any  two  or  more  of  them,  to  inquire  of,  hear 
and  determine,  &c.,"  offences  conmiitted  in  the 
said  districts,  under  such  commissions,  and  to 


(a)  19  St.  Tr.  674. 

(6)  Now  the  Judges  of  the  High  Court  of 
Justice,  36  &  87  Vict.  c.  66. 

(c)  Now  the  City  of  London  Court.  See 
81&8a  Viol.  0.71. 


proceed  under  them  until  neweommissionf  shall 
be  is;)ued.  In  Leverson  v.  Reg.f{a)  where  it 
appeared  that  the  alderman  sitting  with  Mr. 
Commissioner  Kerr  had  left  the  bench  during 
a  trial,  and  had  been  replaced  by  another  alder- 
man, it  was  held  that  this  was  not  ground  of 
error,  and  that  the  above  section  empowering 
the  judges,  "  or  any  two  or  more  of  them,"  to 
hear  and  determine,  &o.,  did  not  make  it  neces- 
sary- that  two  judges  should  be  present  in  each 
court,  these  being  the  ordinary  woids  in  the 
commissions  of  oyer  and  terminer,  and  never 
having  been  held  to  require  the  presence  of  two 
judges  in  one  court,  although,  apparently,  it  was 
necessary  that  there  should  be  two  Commis- 
sioners taking  part  in  the  execution  of  the  com- 
mission. The  same  case  also  decided  that  there 
was  power  to  divide  the  Court.  It  is,  how- 
ever, still  usual  for  two  Commissioners  to  sit  in 
every  case  at  the  Central  Criminal  Court.  In 
Reg.  V.  Jtutices  of  the  Central  Crimnal 
Court,(b)  it  was  held  that  the  Central  Criminal 
Court  was  a  Superior  Court,  to  which  no 
mandamus  would  lie. 

ProTision  was  also  made  in  the  Act  of  1884 
for  committing  or  transferring  to  Newgate  pri- 
soners committed  for  trial  in  the  parts  of  Ef>sex, 
Kent,  and  Surrey  within  the  district.  In  or 
about  1880,  after  the  passing  of  the  Prisons 
Act,  1877  (40  &  41  Vtct.  c.  21),  for  transferring 
local  prisons  to  the  Crown,  Newgate  ceased  to 
be  used  as  a  prison  except  for  &e  temporary 
detention  of  persons  during  trial,  and  prisoners 
under  sentence  of  death.  That  Act  empowered 
the  Home  Secretary  to  appoint  prisons  in  which 
persons  should  be  confined  before  trial,  and  the 
Central  Criminal  Court  (Prisons)  Act,  1881, 
44  &  45  Vict.  c.  64.  s.  2,  provided  that  any  com- 
mission of  gaol  delivery  issued  under  the 
Central  Criminal  Court  Act,  1884,  should,  subject 
to  any  exceptions  in  such  commission,  extend 
to  any  prison  so  appointed.  The  present  com- 
missions are  dated  17th  December  1881. 

The  Central  Criminal  Court  has  also  jurisdic- 
tion to  try  various  offences  committed  outside 
the  Central  Oiminal  Court  district.  S.  15  of 
the  Act  of  1834  empowers  it  to  try  offences  on 
the  high  seas ;  by  the  Central  Criminal  0)urt 
Act  1856,  19  &  20  Vict.  c.  16.,(c)  the  Court  of 
Queen's  Bench  may  remove  into  the  Central 
Criminal  Court  indictments  for  felony  or  mis« 
demeanor  committed  beyond  its  jurisdiction,  if 
*'  it  appear  to  be  expedient  to  the  ends  of 
justice";  and  by  25  &  26  Vict.  c.  65.  the 
same  Court  may  order  any  person  subject  to  the 
Mutiny  (now  the  Army)  Act  and  accused  of 
murder  in  England  or  Wales  to  be  trie<l  at  the 
Central  Criminal  Court.  The  Winter  Assizes 
Act,  1876,  39  &  40  Vict.  c.  57.,  and  the  Spring 
Assiies  Act,  1870,  42  Viet.  c.  1.,  give  power  by 
order  in  Ooncil  to  annex  the  neighbouring 
counties,  or  part  of  them,  to  the  Centnd  Criminal 


(a)  L.R.  4  Q.  B.  894  j  10  B.  &  S.  410. 

(6)  11  Q.  B.  D.  479. 

(e)  Known  as  '*  Palmer's  Act,"  because 
passed  to  enable  Palmer,  the  notorious  poisoner, 
to  be  tried  at  the  OntnU  Criminal  Court.  See 
Beg,  V.  Palmsr,  5  £.  &  B.  1024. 
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Court  District  for  the  purpose  of  the  Winter  or 
Sprio^  Aftsizes.  Lastly,  iodictmentji  under  the 
Corrupt  Practices  Act,  46  &  47  Vict.  c.  51.  8.  50, 
found  in  the  High  Court  or  removed  there  hy 
certiorari,  may  he  tried  at  the  Central  Criminal 
Court. 

Sentences  of  death  pasned  at  the  Central  Crimi- 
nal Court  may,  by  44  &  45  Vict.  c.  64.  s.  2  (5), 
he  carried  into  execution  in  any  prison  in  the 
Central  Criminal  Court  district  or  the  ooonty 
where  the  offence  was  committed,  which  the 
Court  may  order,  and  if  no  order  be  made,  in 
the  prison  in  which  the  convict  is  for  the  time 
being  confined,  and  the  sentence  is  to  be  carried 
out  by  buch  pheriff  as  ordered  by  the  Court ;  or, 
if  there  be  no  order,  by  the  sheriff  of  the  place 
where  the  crime  was  committed ;  or.  if  the 
offence  was  committed  on  the  high  seas,  or  the 
county  does  not  clearly  appear,  by  the  Sheriff  of 
Middlesex. 

By  8.  15  of  the  Act  of  1834  the  sessions  of 
the  Court  are  to  be  held  twelve  times  at  least  in 
each  year,  and  oftener  if  need  be  ;  and  by  44  & 
45  Vict.  c.  6!*.  four  or  more  judges  of  the  High 
Court  are  now  empowered  to  fix  the  times. 

At  first  there  was  only  one  Court,  known  as 
the  Justice  Hall,  at  the  Old  Bailey.  A  second, 
called  the  New  Court,  was  added  when  the 
Sessions  House  was  rebuilt  in  1785.  Formerly 
it  was  usual  for  the  judges  of  the  Superior 
Courts,  three  or  two  in  number,  to  sit  togetnwin 
the  Justice  Hall  or  Old  Court,  and  to  try  the 
cases  in  turn, (a)  but,  except  in  very  important 
cases,  this  practice  has  been  discontinued.  The 
last  instance  was  Reg,  v.  Gallagher  and  others 
(Treason  Felony),  (15  Ck)x  C.C.  291)  in  1883, 
when  Lord  Coleridge,  L.C.J.,  Brett,  M.R.,  and 
Grove,  J.,  sat  together  to  try  the  case.  The 
Recorder  or  Common  Serjeant  or  Junior  Judge 
of  the  Sheriffs'  Court  sat  in  the  New  Court,  and 
they  were  also  in  the  habit  of  sitting  after  dinner, 
but  this  practice  has  long  been  di8Continued.(6) 

(a)  See  abore,  pp.  728,  775. 

(6)  See  "  Arabiniana,*'  London,  1843,  printed 
for  private  circulation,  a  selection  of  cases 
decided  between  the  years  1831  and  1839  by 
Serjeant  Arabin,  A.P.  (ante  prandium),  and 
P.P.  (post  prandium).  The  reporter  waa  H.  B. 
Churchill,  Barrister.  There  is  a  copy  in  the 
Inner  Temple  Library,  and  one  in  the  British 
Museum.  In  Theodore  Hook's  novel,  "  Gilbert 
Gurney,"  the  hero  is  invited  by  one  of  the 
Sheriffs  to  dine  and  hear  sentences  at  the  Old 
Bailey.  The  author  describes,  but  in  a  yein  of 
caricature,  the  proceedings  at  a  trial  about  the 
year  1810;  the  dinners  provided  at  the  Sessions 
House,  at  three  o'clock  for  the  Judges  sitting 


In  1850  a  third  Court  was  added,  and  tuYmt- 
quently  a  fourth.  There  are  now  generallj  three, 
and  sometimes  four,  Courts  sitting  during  the 
attendance  of  the  Ju^es.  The  Sessiona  u^iaUy 
begin  on  Monday.  The  Recorder  and  Commicm 
Serjeant  sit  every  day.  One  or  more  of  the 
Judges  of  the  High  Court  attend  on  Wednesday 
and  the  following  days,  if  necessary,  to  take  the 
most  serious  cases. 

Under  the  Local  GoTemment  Act,  1888, 
51  &  52  Vict,  c.  41.,  the  new  ooonty  of  London 
has  its  own  sheriff,  s.  40  (2),  and  the  appoint- 
ment of  the  Sheriff  of  Middlesex  is  taken  away 
from  the  Mayor,  commonalty,  and  citizens  of 
liOndon,  s.  46  (6),  but  they  sdll  elect  the  sheriff 
for  the  county  of  the  city  of  London.  By  s.  89 
(1)  it  is  provided  that  the  C^tral  Criminal 
Court  Act,  1834,  shall  be  constroed  as  if  the 
county  of  Ijondon  were  thronghont  mentioned 
therein  as  well  as  the  county  of  Middlesex,  and 
(3)  that,  subject  to  the  rules  of  the  Sapreme 
Court,  the  counties  of  London  and  Middlesex 
shall  be  deemed  one  county  for  the  purpose  of 
all  civil  and  criminal  proceedings,  except  pro- 
ceedings at  Quarter  Senions.(a) 

CTourts  of  Quarter  Sessions  within  the  Central 
Criminal  Court  District  were  restrained  by  s.  17 
of  the  Act  of  1834  from  tiying  the  large  < 
of  crime  therein  specified,  but  this  secticM 
repealed  by  14  &  15  Vict  c.  56.  s.  18, 
which  time  they  have  had  the  same  jurisdietion 
as  other  Quarter  Sessions.  Under  the  Loeal 
Government  Act,  1888,  51  &  52  VicL  e.  41, 
there  are  separate  Quarter  SeasionB  for  the 
county  of  Middlesex  and  the  new  ooontj  of 
London.  As  has  been  already  stated,  the  city  of 
London  Sessions  at  the  Guildhall  do  not  exer- 
cise their  criminal  jurisdiction,  and  all  oity 
prisoners  are  tried  at  the  Centiml  Criminal 
Court 

after  dinner,  and  at  six  for  the  Lord  Mayor  and 
Sheriffs,  the  presiding  Judge,  members  of  the 
Bar,  and  others;  and  the  sentencing  of  the 
prisoners  by  the  Recorder  after  dinner.  These 
dinners,  alter  an  interruption  occasioned  bv  a  fire 
at  the  Sessions  House  in  the  time  of  Cocibum, 
L.C.  Jn  were  discontinued  at  his  suggestion. 

(a)  The  system  in  force  before  £&  psssinff  of 
the  Central  Criminal  0>art  Act,  1834,  is  des- 
cribed in  the  Second  Report  of  the  (^onunis- 
sioners  on  Municipal  Corporations  in  En^and 
and  Wales,  1837  ;  the  present  position  of  the 
Central  Criminal  Court  and  the  statutes  aflfoot- 
ing  it  are  tahy  dealt  with  in  the  Appendix  to 
the  Report  of  the  Royal  Omumasion  on  the 
amalnmation  of  the  C^tj  wad  OMmty  of  Lon- 
don, Parly.  Papen,  1894,  0.  7498* 
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ABEBDEEN    (LORD)— On  suppres- 
sion of  Slave  Trade 


.    586 

ABINOEB  (LOBD),  CJB.~  See  Jewi^ 

son  ▼.  Vyton  -  -  -  1 
judgment    -           -            -            -        14 

ADDAMS,  DE-Counsel  in  The 
Queen  v.  Serva  and  others,  The 
Queen  v.  The  Archbishop  of 
Canterbury       -  215, 412, 436 

ALDEBSOH,  B.— See  Jtwison  y. 
Dyson,  Reg.  r.Seroa  and  others. 
The  Baron  de  Bode  v.  The 
Queen,  Howard  v.  Gosset, 
Buron  t.  Denman  1,  204|  233,  269, 
354,  525 

judgment  in  Jewison  t.  Dyson       -        19 

ALLEN  (BOBEBT)  SX— Counsel 
in  Beg.  v.  Fusselt,  Beg.  t. 
Williams  and  Vernon  -       723,  775 

speech  for  the  defence  in  Beg,  v. 

Fusteil'  -  -  -     747 

ANSTEY  (THOMAS  CHISHOLM 

) — Counsel  in  The  Baron 

de  Bode  y.  The  Queen  -  -     256 

AZZOPABDI— See  Beg.  v.  Azzopardi  -        21 

BADELET  (EDWABD)— Counsel  in 
Beg.  V.  The  Archbishop  of 
Canterbury       -  -  -     436 

BALDWIN,  (I.C.— Counsel  in  Beg.  v. 
0*Brien,  Beg.  v.  John  Mitchel, 
Beg.  V.  O'Doherty,  Beg,  r. 
John  Martin    -   571,615,832,925 

BALLANTINE        (WILLIAM)-  _ 

Counsel  in  Beg.  ▼.  Azzopardt  -  21 
BABBY,  J,— Counsel  in  Beg.  r.  Charles 

Gavan  Duffy  -  -  -  306 
BAYPOBD,  DB.— Counsel  in  Beg.  v. 

7%«  Archbishop  of  Canterbury  419 

BETHELL  (BICHABD),  (LC 
(AFTEBWABDS  LOBD 
WESTBUBT,  L.C.)— Coun- 
sel  in  Willis  v.  Gipps  -      316 

BISSET  ( JACaXJES)  Ex  paHe-See  U04 

BLACZBUBNE,  KCJ.  i^^' 
WABM  LOBD  CHAN' 
CELLOB  OF  IBXLAND)- 

See  Beg,  v.  Duffy,  Beg.  v.  John 
Mitchel,  Beg,  v.  0*Brien  and 
Meagher,  Beg.  v.  John  Martin, 
The  Limerich  Special  Commia^ 
sion  -  303,545,571,1077,1108 
——judgment  in  Beg,  v.  Duffy-  -     307 


BLACEBIJBNE,  L.CJ— continued. 

judgment  in  Beg.  v.  Mitchel  -     564 

summing  up  in  Beg,  ▼.  G*Brien     -     591 

judgment  in  Reg.  v.  Martin  -  1090 

BLISS  (OF  THE  COLONIAL  BAB) 

— Ck)unsel  in  In  re  The  Island 

of  Cape  Breton  -  -     293 

BODE  (BABON  DE)  -See  The  Baron 
de  Bode  y.  The  Queen,  proceed- 
ings on  a  Petition  of  Right     -     237 

proceedings  in  Parliament  -  281ll 

BODKIN  (WILLIAM)— Counsel  in 
Beg.  ▼.  Fussell,  Beg,  t.  Wil- 
liams and  Vernon,  Beg.  v. 
Ernest  Jones   -  723,  775,  783 

BOVILL  (WILLIAM)  (AFTEB- 
WABDS  CJ.   OF    C.P.)- 

Counsel    in    Munden    t.     The 
Duke  of  Brunswick      -  -     406 

BBENNAN  (JOSEPH)— See  Beg.  v. 

Martin-  -  -941,949 

BBOUOHAM  (LOBD) -See  The 
Duke  of  Brunswick  v.  The  King 
of  Hanover,  The  Sussex  Peer- 
age Claim,  Willis  v.  Gipps, 
Dyke  y.  Walford     69,  85,  317,  699 

judgment  in  The  Duke  of  Bruns- 
wick V.  The  King  of  Hanover-        75 

judgment  in   The  Sussex  Peerage 

Claim  -  -  -  -     112 

BBUNSWICK  (THE  DUHE  OF)— 

See  The  Duke  of  Brunswick  v. 
The  King  of  Hanover,  Munden 
V.  The  Duke  of  Brunswick     33,  403 
BULLEB  (CHABLES)— Counsel  in 

Willis  \,  Gipps  -  -     314 

BUBGE  (W.y.  cue— Counsel  in  Tke 
Bailiff  V.  JuraU  of  the  Boyal 
Court  of  Guernsey  -     170 

BXJBON — See  Buron  v.  Denman.  Tres- 
pass—Slave Trade        -  -     525 

BIJBTON,  J,— See    Beg,  v.    Charles 

Gavan  Duffy    -  -     803 

BUTT  (ISAAC),  dC— Counsel  in 
Beg.  V.  G*Brien,  Beg,  r. 
(yDoherty,  Beg,  v.  Martin  571,  832, 

925 

speech  for  the  defence  in  Beg,  v. 

0*Brien  -  -     587 

Beg,  ▼.  O'Dokerty     -  -     896 

...  Beg.  ▼.  Martin  -  -     998 
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CAMPBELL  (LORD)  (AFTER- 
WARDS L.C.)-See  The  Duke 
of  Brunswick  v.  The  King  of 
Hanovei\  The  Sussex  Peerage 
Claim,  Gray  v.  The  Queen       69,  86, 

127 

judgment  in   The   Sussex  Peerage 

Claim   -  -  -  -      113 

CAKTERBURT  (THE  ARCH- 
BISHOP OP)— S:^  ^eg.  V. 
The  Archbishop  of  Canterbury      409 

CHILTON  (G.),  Ct.C.— Counsel  in  Dyke 

V.  Walford        -  -  -      706 

CLARENDON  (LORD)  (IRISH 
LORD     LIETJTENANT^- 

Keferences  to  -         -         -     683,  608 
CLERK  (JOHN)— Counsel  in  Reg.  v. 
Fussell^  Reg.  v.  Williams  and 
Vernon,  Reg.  v.  Jonts   723,776,783 

CLINTON,  Ex  parte-See  1106 

C0CHBT7RN  (ALEXANDER),  ttC 
(AFTERWARDS  L.CJ.)- 

Counsel  in  7^he  Queen  v.  Serva 
and  others.  The  Baron  de  Bode 
V.  The  Queen,  BuroH  v.  Denman     202, 

277,  629 

COLERIDOE,  J.— See  Gray  v.  The 
Queen,  In  re  Cams  Wilson, 
The  Baron  de  Bode  v.  The 
Queen,  Howard  v.  Gosset,  Reg. 
V.  The  Archbishop  of  Canter- 
bury      -    118,183,266,319,409 

judgment  in  Howard  v.  Gosset        -     331 

Reg.  ▼.  Archbishop  of  Canter- 
bury     -  -  -  -      461 

COLLIER  (ROBERT)  (AFTER- 
WARDS LORD  HONKS- 
WELL) — Counsel  in  Reg.  v. 
Serva  and  others  -  -     202 

COLTMAN,  J— See  The  Sussex  Peer- 
age Claim,  Gray  v.  The  Queen, 
Reg  y.  Serva  and  others.  The 
Baron  de  Bode  v.  The  Queen, 
Howard  v.  Gosset      -    86, 118,  233, 

269,  364 
COTTENHAM    (LORD),   L.C~See 

The  Duke  of  Brunswick  v.  The 
King  of  Hanover,  The  Sussex 
Peerage  Claim  -  -  69, 86 
judgment  in  The  Duke  of  Bruns- 
wick V.  The  King  of  Hanover  -        71 

—  judgment  in  The  Sussex  Peerage 

Claim   -  -  -  -      116 

CRAMPTON,  J.-See  Reg.  v.  Duffy, 
Reg,  Y.  John  Mitchel,  Reg.  v. 
O'Doherty,  Reg.  v.  Martin  303,  646, 

913, 1077 

judgment  in  Reg.  v.  Duffy  -     308 

on  sedition  .  -  -   591ll 


CRAWFORD      AND      LINDSAY 

PEERAGE  CLAIM  -  -  1125 

CRESSWELL  J.— See  Jeufison  t. 
Dyson,  The  Sussex  Peerage 
claim,  Howard  t.  Gosset,  Reg. 
V.  Hughes,  Reg.  v.  M*nomcUl 

286,  364,  UOl,  1126 


DAWSON— Counsel  in   Gray  v.    The 

Queen  -  -  -  -      US 

DENMAN    (LORD),    L.C.J.— See 

The  Sussex  Peerage  CltumL, 
In  re  Carus  Wilson,  Reg.  v. 
Serva  and  others.  The  Baron 
de  Bode  v.  The  Queen,  Howctrd 
V.  Gosset,  Munden  r.  The  Duke 
of  Brunswick,  Reg.  t.  The 
Archbishop  of  Canterbury,  Er 
parte  Bisset  86. 183,  211,  266, 

319,403,409,1106 

judgment  in   The  Sussex  Peerage 

Claim    -            -            -             -  113 

In  re  Carus  Wilson  -             -  194 

Reg,  V.  Serva  and  others         -  233 

The  Baron  de  Bode  v.   The 

Queen  -             -            -             -  361 

Howard  v.  Gosset                   -  349 

Reg.  V.  Archbishop  of  Canter- 
bury     -            -            -            -  504 

DENMAN  (HON.  GEORGE),  M.P. 
(AFTERWARDS  MB. 

JUSTICE  DENMAN)-See 
Baron  de  Bode  against  The 
Queen  -  -  -  - 

DENMAN  (THE  HON.  JOSEPH) 

— See  Buron  v.  Denman 

DODSON  (SIB  JOHN)  (aUEEN'S 
ADVOCATE)  —  Counsel  in 
Reg,  V.  Servoy  Dyke  v.  Walford 


281u 


686 


226, 
705 


CBANMER  (ARCHBISHOP)-R€- 

ferred  to  in  Reg,  v.  The  Arch- 
bishop of  Canterbury  - 


440 


DUFFY  (CHARLES  GAVAN)-See 
Reg.  T.  Duffy,  Indictment  for 
seditious  Libel    -  .  .     303 

indicted  for  treason  felony  -  -     831 

DUNDAS  (DAVID),  dC.  (AFTER- 
WABDS  S.G.)— Counsel  in 
Willis  V.  Gipps,  Reg,  v.  The 
Archbishop  of  Canterbury, 
Dyke  V.  Walford  -  314,  419,  705 
DTHE,  F.  H.-^ee  Dyke  v.  Walford  -  699 
DYSON— See  Jewison  v.  Dyson  -  1 

ELDON  (LOBD)— On  the  Royal  Mar. 

riageAct  -  -  .     ^^ 

ELLIS,  T.  F.  (A.G.  OF  THE  DUCHY 

OF  LANCASTEB)— Counsel 
iu  Jewison  v.  Dyson,  Dyke  v. 
Walford  -  2,705 

ELMSLEY(W.)— CJounsel  inrA«i>i*ib 
of  Brunswick  t.  The  King  of 
Hanover  -  .  -       36 
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SBLE  (W.)  (AFTEEWABDS  JUS- 
TICE OF  QJB.  AND  C. J.  OF 

C.P.)— ^ee  The  Sussex  Peerage 
Case,  Beg,  v.  Serva  and  others, 
Munden  v.  The  Duke  of  Bruns- 
wicky  Beg.  v.  The  Archbishop 
of  Canterbury    -   86,  211,  403,  409 

jadgment  in  Beg,  v.  Archbishop  of 

Canterbury       -  -  -     455 

ESTE  (SIR  AUGUSTUS  FRE- 
DERICK D*)— Claimant,  in 
The  Sussex  Peerage  Claim      -        79 

EXETER  (THE  MAYOR  OF)-See 

The  Mayor,  ^c,  of  Exeter  v. 
Warren  -  -  -  1104 


316 

260 

723 
820 
821 


FOLLETT— Counsel  in  Willis  v.  Oipps 

FRASER,  J.  F.— See   The  Baron  de 
.    Bode  V.  The  Queen 

FUSSELL  (JOHN)~See  Beg,  y, 
Fussell,    Trial  for  sedition 

—  speech         .            _            -  . 

sentence      -            -            -  - 

FUST  (SIR  H.  J.)  (DEAN  OF 
ARCHES)— See  Dyke  y. 
Walford 


GIPPS  (SIR  GJ— See  Willis  v.  Gipps      311 

GLADSTONE  (RIGHT  HON.  W.  E.) 

— On    the    Baron    de    Bode's 

claim  -  -  -  -  282ll 
on  the  power  of  the  Crown  to  cede 

territory  in  time  of  peace  -  300a 

GODSON  (R.),  ft.C.— Counsel  in  Beg, 

V.  Serva  and  others,  Buron  y. 

Denman      -  -  -  202,  629 

GOSSET  (SIR  W.)-See  Howard  t. 

Go84et  ....  -     319 

GRAHAM  (RIGHT  HON.  SIR  J., 
HOME  SECRETARy)-S€e 

The  Bailiff  and  Jurats  of  the 
Boyal  Court  of  Guernsey        -     159 
GRAY  (SAMUBL)-See  Grayy,  The 

Queen    -  -  -  -      117 

GREENE  (A.G.  FOR  IRELAND) 
(AFTERWARDS  BARON 
OF  THE  EXCHEaUER)— 

Counsel  in  Beg.  v.  Duffy  -     306 

GUERNSEY— In  re   The  Bailiff  and 

Jurats  of  the  Boyal  Court  of 

Guernsey  .  -  -     159 

GURNEY,  B. — See  Jewison  v.  Dyson, 

Beg.    V.  Azzopardi,    Gray    v. 

The  Queen,  Beg.  v.  Hughes       1,  21, 

118,1101 

HAMPDEN  (THE  MOST  REV. 
RENN  DICB»ON)-Hereford 

— See   Beg,  v.   Archbishop   of 
Canterbury       -  -  -     409 

HANOVER  (THE  KING  OF)--See 

The  Duke  of  Brunswick  v.  The 

King  of  HoMOver         -  -        83 


HARCOURT  (WILLIAM  VER- 
NON) (AFTERWARDS  S.G. 
AND  CHANCELLOR  OF 
THE  EXCHEaUER)         -  282e 

HARDING,  DR.  (AFTERWARDS 
aUEEN/S    ADVOCATE)- 

Coansel  in  Beg.  v.  Sen^a  and 
others    -  -  -  -      216 

HARDY  (GATHORNE)  (AFTER- 
WARDS    LORD     CRAN- 

BROOK) — Counsel  in  Jewison 

V.  Dyson  -  -  -     -      8 

HATCHELL  (RIGHT  HON.  J.),  S.G. 
(AFTERWARDS     A.G.)- 

Counsel  in  Beg.  v.   O'Doherty, 
Beg,  V.  John  Martin   -         882,  926 

speech  in  Beg.  v.  O'Doherty  -      866 

Reg,  y.  Martin  -  -   1033 

HAYWARD   (ABRAHAM)-Coun- 

sel  in  Beg,  v.  Serva  and  others     202 
HEATHFIELD  —  Counsel     in     The 
Duke    of  Brunstoick    v.     The 
King  of  Hanover         -  -        41 

HENN  ( J0NATHAN),a.C.-Coun8el 

in  Beg,  v.  O'Brien,  Beg.  v.  John 
Mitchell  -  -  671,631 

HILL  (MATTHEW  DEVONPORT), 
(LC.  (AFTERWARDS  RE- 
CORDER OF  BIRMING- 
HAM)—Counsel  in  The  Baron 
de  Bode  v.  The  Queen,  Beg.  v. 
The  Archbishop  of  Canterbury, 
Buron  v.  Denman    -     266,  419,  629 

HOLMES     (ROBERT)  —  Ounsel    in 
Beg.   V.  Duffy,   Beg.  v.  John 
Mitchel,    Beg.    v.    O'Doherty, 
Beg.  y.  Martin     306,  666,  832,  926 
•— ^  speech  hi  Beg,  t.  Mitchel  -  -     856 
his  position  at  the  Irish  Bar  -     682 

HOWLEY,     ARCHBISHOP  -  See 

Beg.  y.  Archbishop  of  Canter- 
bury    -  -  -  -      409 

HOWARD  (THOMAS  BURTON)- 

See  Howard  v.  Gosset  -      319 

HUDDLESTON  (J.  W.)  (AFTER- 
WARDS A  BARON  OF 
THE      EXCHEaUER)   - 

Counsel  in  Beg,  ▼.  Fussell        -     723 

HUGHES     (JOHN)  — See     Beg.     v. 

Hughes  -  -    HOI 


JERVIS,  SIR  JOHN  (ATTORNEY 
GENERAL)  (AFTER- 

WARDS C.J.OFC.P.)— Coun- 

sel  in  Beg.  y.  Archbishop  of 
Canterbury,  Buron  y,  Denman, 
Beg.  V.  Fussell,  Beg.y,  Williams 
and  Vernon,  Beg,  y,  Ernest 
Jones,  Beg.  v.  M*Douall  419,  529, 
723,  776,  783, 1126 

speech  in  Beg,  v.  Fussell   -  -     726 

Beg.  y,  Jones  -  -     784 

JBWSION— See  Jewison  v.  Dyson      -  1 
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JONES   (EBHEST)   (CHABTIST) 

— See  Reg.  v.  Jonen.  TrUl  for 

sedition,  &c.      -  -             -  783 

speech         -            -  -            -  823 

sentence      -            -  -            -  $30 

KELLY  (SIR  PITZROY),  S.G. 
(AFTERWARDS  C.B.  OP 
THEEXCHEftUER)— Coun- 

8v\  in  In  re  Carun  Wilson,  The 
Baron  de  Bode  t.  The  Queen, 
In  re  The  Island  of  Cape 
Breton,  Howard  v.  Gosset,  Reg, 
V.  The  Archbishop  of  Canter- 
bury      -    183,256,298,325,415 

KINDERSLEY  (R.  T.),  aC.  (AF- 
TERWARDS V.O— ^^ounsel 


in  The  Duke  of  Brunswick  v. 
The  King  of  Hanover  - 


41 


LALOR    (JAMES    FINTON)-«ee 

Reg,  V.  John  Martin   -        929,  947, 

1033n 
LANGDALE  (LORD), M.R.— See  The 

Duke  of  Brunswick  v.  The 
King  of  Hanover,  The  Sussex 
Peerage  Claim,  In  re  The 
Island  of  Cape  Breton,  Dyke  v. 
Watford         -     33, 85,  299,  699a 

judgment  in  The  Duke  of  Bruns- 
wick V.  The  King  of  Hanot*er  -        45 

LEFEYRE  (RT.  HON.  CHARLES 

SHAW)  —  See  Howard  v. 
Gosset   -  -  -  -      321 


LEFROY,    B.-See      Reg, 
Mitchel     - 


John 

599,  691 

LEIGH  (RIGHT  HON.   T.   PEH- 

BEBTON)    (AFTEBWABDS 

LOBD  KINGSDOWN)-See 

The  Bailiff  and  Jurats  of  the 
Royal  Court  of  Guernsey,  In 
re  The  Island  of  Cape  Breton, 
Dyke  V.  Watford     -  159,  301,  699a 

LOONEY  (FBANCIS)-Trial  for  sedi- 
tion and  riot      -  -  -     782 

—  sentence      .  -  -  -     823 

LUSH(BOBEBT)  (AFTEBWABDS 
L.J,  OF  APPEAL)-Ck)un8el 
in  Munden  y.  The  Duke  of 
Brunswick         -  -  -     405 

LIJSHINGTON  (BT.  HON.  STE- 
PHEN)-See  The  Bailiff  and 
Jurats  of  the  Royal  Court  of 
Guernsey,  Reg.  y.  The  Arch- 
bishop  of  Canterbury,  Dyke  v. 

Walford  159, 412,  699n 

LYNDHITBST  (LOBD),  L.C.-See 
The  Duke  oj  Brunswick  v.  The 
King  of  Hanover,  Tlte  Sussex 
Peerage  Claim,  In  re  The 
Bailiff  and  Jurats  of  the  Royal 
Court  ff  Guernsey,  In  re  The 
Island  of  Cape  Breton,  Willis 

V.  Gipps    .    36, 85, 159, 299, 315 


LYNDHUBST  (LOBD),  IUI-« 

judgment  in  The  Duke  of  Bnm9^ 

wick  V.  The  King  of  Hamoctr  -        75 
The  Sussex  Peerage  Case     -      112 


ICAITLAND  (PBOFESSOB)-Not« 

on  office  of  CJoroner 


MANNING  (S.  L.)  (aUEEN'S 
ANCIENT  SEBGEAND— 

Counsel  in  Reg.  t.  Serva  and 
others.  The  Baron  de  Bode  t. 
The  Queen        -  202,256 

MABTIN  (SAMUEL),  Q.C.  (AF- 
TEBWABDS A  BABOM 
OP  THE  EZCHEaXJEB)— 

Counsel  in  Jewison  t.  Dyson^ 
Buron  v,  Denntan        -  -  1, 529 

MABTIN    (JAMES)-See    Beg,   t. 

John  Martin    ...   1032 

MABTIN    (JOHN)  — See    Reg.   v. 

Martin.  Trial  for  treason  felonj     925 

ppeech         -  .  -  -  1070 

sentence      -  -  -  -   1077 

MATJLE,  J.— See  Reg.  v.  Azzopardi, 
Reg.  T.  Serva  and  others.  The 
Baron  de  Bode  t.  The  Queen, 
Howard  v.  Gosset^  Reg,  ▼. 
Fussdl,  Reg,  v.  Zulueta  -  30,  233, 
269,354,723,1102 

M'DOTTALL  (PETBB  MXTBBAY) 
(CHABTIST)— Trial  for  sedi- 
tion and  nnlawfol  aisemblj      -  1126 

—  sentence      -  -  -  -  1138 

MEAGHEB  (THOMAS  FBANCIS) 

— Trial  for  sedition.  See  Reg, 
V.  Meagher       -  -  - 

committed  for  contempt     - 

trial  for  high  treason  referred  to     -  69te 

MELLOB  (J0HN)(AFTEBWABD6 

JUSTICE  OF  03.)— Counsel 
in  The  Baron  de  Bode  y.  The 
Queen    -  -  -  - 

METCALFE  —  Oimsel    in     Reg.   v. 

Williams  and  Vernon  - 


571 


256 


775 


MITCHEL  (JOHN)— See  Reg.  v. 
Mitchd.  Proceedings  against 
for  seditious  libel 


545 
599 
697 


trial  for  treason  felony 

sentence  and  speech 

MONAHAN  (BIGHT  HON.  J.  H.), 
A.G.  IB.  (AFTEBWABDS 
C  J.  OF  C.P.  IB.)— See  Reg.  v. 
Mitchel,  Reg.  v.  O'Brien^  Reg, 
y,  O'Doherty,  Reg.  ▼.  John 
Martin       555, 571, 615,  S31,  925 

speech  in  Reg.  v.  John  Mitchel      -     036 

Reg.  V.  O'Doherty     -  -     849 

Reg.  V.  Martin  -  -     907 

MOOBE,  J.— See  Reg.  v.  John  Milckel, 

Reg.  Y.  John  Martin  545,  590, 1077 
—  summing  up  in  Reg.  y.  Mitchel       -     077 
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XOKTAaUE  (BISHOP)  — Opposi- 
tion to  his  confirmation,  see     -  427li 

XUKDEN  (CHARLOTTE)  -  See 
Mundeny,  The  Duke  of  Bruns- 
wick. Action  aguinst  foreign 
Sovereign  -  -  -     403 

MUBBAT  (THE  LADT  AT7- 
OUSTA)  — See  The  Sussex 
Peerage  Claim  -  -  -        79 


HAPIEB  (JOSEPH),  cue.  (APTEB- 
WABDS  L.C.  OP  IBE- 
LAND) — Counsel  in  Graj/  v. 
TTie  Queen,  Reg,  v.  Charles 
GavanDuffg    -  -         118,305 

HAPIEB  (GEH.  SIB  WILLIAM) 
(LIEUTENANT  -  GOVEB- 
NOB  OP  OUEBNSEY)--«ee 

The  Bailiff  and  Jurats  of  the 
Royal  Court  of  Guernsey        -     159 


O'BBIEN  (SJi.)  (APTEBWABDS 
JUSTICE  OP  ftJB.)— Counsel 
in  Reg.  v.  O^Doherty,  Reg,  v. 
Martin.  -  -        832,926 

O'BBIEN     (WILLIAM     SMITH, 

M.P.) — Trial  for  sedition         -     571 
trial  for  high  treason  referred  to     -  698ll 

O'DOHBBTY  (KEVIN  IZOD)-See 

Reg,  V.  CDoherty 
^—-  speech  and  sentence 

O'HAGAN  (JOHN)  (APTEB- 
WABDS A  JUSTICE  OP 
THE  aUEEN'S  BENCH 
DIVISION  AND  JUDGE 
OP    THE    IBISH   LAND 

COUBT) — Counsel  in  Reg.  v. 
J^^ffy%  il^g-  ^«  Mitchel,  Reg, 
V.  Smith  O^Brien,  Reg,  v. 
O^Doherty  306,  559,  571,  618, 832 

CLOHGLEN     (SIB     COLMAN)- 

Counsel  in  Reg,  v.  John 
Mitchel,  Reg,  v.  0*Brien,  Reg. 
V.    O'Doherty,    Req,  v.   John 

Martin    -   561,571,618,832,925 


831 


PABKS,  B. — continued. 

judgment  in  The  Baron  de  Bode  v. 

Reg,      -            -            -            -  269 
Howard  v.  Gosset      -            -  393 

—  summing  up,  Buron  v.  Denman      -  539 
, Reg.  V.  WHiiams  and  Vernon  778 

PABE[EB»  U.C.— Counsel  in  Dyke  v. 
I  Walford  -  -      705 

1  PABBY   (J.  H.)— Counsel  in  Reg.  v. 

Williams  and  Vernon    -  -     775 

PATTESON,  J. —  See  The  Sussex 
Peerage  Claim,  Gray  v.  The 
Queen,  In  re  Cams  Wilson, 
Reg,  y,  Serva  and  others.  The 
Baron  de  Bode  v.  The  Queen, 
Munden  v.  The  Duke  of  Bruns- 
wick, Reg.  V.  The  Archbishop 
of  Canterbury  -  85, 118, 183,  233, 
256,403,409 

judgment  in  In  re  Carus  Wilson  •  -     191 

— Reg,Y,  Archbishop  of  Canter- 
bury     -  -  -  -     487 

—  Charge    to  the  Middlesex  Grand 

Jury,  1848         -  -  -     760 

PEACOCK  (BABNES)  (APTEB- 
WABDS C.J.  OP  BENGAL 
AND  A  MEMBEB  OP  THE 
JUDICIAL  COMMITTEE) 

— Counsel  in  In  re  Carus 
Wilson,  Reg,  v.  Archbishop  of 
Canterbury       -  -         183,436 

PENNEPATHEB— OuDsel    in   Reg, 

y.  O'Doherty,  Reg.  y,  Martin  -    832, 

925 

PENNEPATHEB,  B.-See  Reg.  y. 
(TDoherty,  Reg,  v.  John 
Martin  -  -        831,926 

Summing  up,  Reg.  y,  0*Doherty    -     867 

PEBBIN  (JOHN)-Counsel  in  Reg. 
y,  John  Mitchel,  Reg,  v. 
0*Brien,  Reg,  v.  CDoherty, 
Reg.  V.  John  Martin  547,  571, 


PALMEBSTON  (VISCOUNT)-On 
the  suppression  of  the  Slave 
Trade    -  -  -  -     532 

PABKR  B.  (APTEBWABDS  LOBD 
^ITENSLEYDALE)   -   See 

Jewison  v.  Dyson,  The  Sussex 
Peerage  Claim,  Gray  v.  The 
Queen,  The  Bailiff  and  Jurats 
of  the  Royal  Court  of  Guern- 
sey, Reg.  y.  Serva  and  others. 
The  Baron  de  Bode  y.  The 
Queen,  Willis  v.  Gipps,  Howard 
y.  Gosset,  Buron  v.  Denman, 
Dyke  y.  Walford,  Reg.  v. 
Fussell,  Reg,  v.  Williams  and 
Vernon      %  86. 118, 169,  233,  269 

317,  364,  525,  699a,  723,  775 


PEBBIN,    J.— See    Reg,    v.    Charles 
Uavan  Dtiffy,  Reg,  v.  Martin  - 

Judgment  in  Reg,  v.  Duffy 

VWLTR  PEEBAGE  CLAIM  (THE) 

PETEBSDOBPP     (C)-  Counsel     in 
Howard  y,  Gosset 

PHILLIMOBE   (DB.)  —  Counsel    in 
Reg.  V.  Serva  and  others 


926 

303, 

1077 

309 

1126 

377 

215 


PIGOT,  C.B.— See  Reg.  v.  O'DoheHy, 
Reg.  V.  Martin^  the  Limerick 
Special  Commission     831,  926, 1108 

Summing  up,  Reg.  y,  Martin        -  1047 

PIGOT  (JOHN  E.)— Counsel  in  Reg. 
y,  O'Brien,  Reg.  y,  John 
MUchel  -  -         571,618 

VUlTT^  B.-  See  Reg.  y.  Serva  and 
others,  The  Baron  de  Bode  y. 
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PLATT,  B. — continued. 

The  Queen,  Burjn  v.  DrnmaUy 
Ex  parte  Clinton    -    233,  269,  625, 

1108 

PLT7NEET  —  Co-msol  in  Beg.  v. 
(VDoherty,  Reg.  v.  John  Afnr- 
tin         -  '-  -         832,  925 

POLLOCK  (G.  F.>~Coun.«el  in  Heq  v. 

M^Douall         -  -  -    1127 

POLLOCK,  C.B.— See  The  Sussex 
I'eerage  Claim ^  Grajf  v.  The 
Queen,  Reg.  v.  Serra  and 
others.  The  Baron  de  Bode  v. 
The  Queen        -       85,  118,  211,  279 

Jud^ncnt   in    Reg.    v.    Serva    and 

others    -  -  -  -      233 

POULDEN   (G.)— Conn  sol  in    Reg.  v. 

.Serra  and  others  -  -      202 

KEILLY     (THOMAS     DEVIN)- 

■  Letter  to  the  Attorney   General 
in  Reg.  v.  Marhn  -  -     985 

ROBINSON— ^'ou"s*^l    i"    Jewison    v. 

DgsoUy  Buron  v.  Denman      -     1,  529 

ROEBUCK  CJ.  A.)— Counsel  in  The 
Bailiff  and  Jurats  of  the  Royal 
Court  of  Guernsey        -  -      174 

BOLFE,  B.  (AFTERWARDS  LORD 
CRANWORTH),  L.C.-See 

Reg.T.  Azzopardi^  In  re  Cams 
Wilson f  Reg.  v.  Serva  and 
others^  the  Baron  de  Bode  v. 
The  Queen f  Howard  v.  Gossef, 
Buron  v.  Denman      -    30, 183,  233, 

289,  354,  525 

ROLT  (JOHN),  a.C.  (AFTER- 
WARDS L. J.  OF  APPEAL) 

— Counsel  in  l^he  Duke  of 
Brunswick  v.  The  King  of 
Hanover  -  -  -        70 

RUSSELL   (LORD    JOHN)  —  See 

Buron  v.  Denman        -  -      533 

- —  On  the  History  of  Modern  Europe     805 

SANDERSON  (HON.  JOHN)-Scc 

In  re  The  Island  of  Grenada  -    1107 

SATE    AND    SELE    PEERAGE 

CLAIM  -  1125 

SERVA — See  ^f'ff-  V.  Serva  and  others. 
Trial  for  murder  on  the  high 
seas       -  -  -  -     197 

SHAFTESBURY  (EARL  OF)~^^ee 

The  Sussex  Peerage  Claim      -        85 

SHARPE  (ALEXANDER)  (CHAR- 
TIST)— Trial  for  sedition  and 
riot      -  -  -      781,1125 

Sentence     -  -  -  -     823 

SMIRKE    (EDWARD)  — See     The 

Baron  de  BodeT.  The  Queen     250 

SMITH  (J.W.) — Counsel  in  In  re  (^arus 

Wilson  -  -  -     185 
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SMITH  (RIGHT  HON.  T.  B.  C.) 
(AFTERWARDS  L.C.   OF 

IRELAND)  —  Counsel       in 
Gray  v.  The  Queen      -  -       118 

SMYXY,    CI.C.— Counsel    in    Reg.    v. 

O'Doherty,  Reg.  v.  Martin  832,  925 

STEPHENS  (A.  J.)— Counsel  in  Beg. 
V.  The  Archbishop  of  Canter- 
bury      -  -  -  -      436 

SUSSEX  PEERAGE  CLAIM  (THE)       79 


THESIGER  (SIR  F.),A.G.  (AFTER- 
WARDS LORD  CHELMS- 
FORD, L.C.)-— Counsel  in  The 
Bailiff  and  Jurats  of  the  Royal 

i  Court  of  Guernsey f  In  re  Cants 

Wilson,  The  Baron  de  Bode 
V.  The  Queen,  In  re  The  Island 

I  of  Cape    Breton,  Howard   v. 

I  Gosset .       159, 183, 256, 299, 

j  Speech  in  Howard  y.  Gosset 

'  TINDAL,     CJ.  -  See    The    Sussex 
t  Peerage    Case,   Gray   v.    The 

Queen,  Reg.  v.  Serva  and 
others,  Howard  v.  Gosset        86, 

!  iM>8, 

I  Delivers  opinion   of  the  judge  in 

The  Sussex  Peerage  Claim    - 

Judgment  in   Reg.  v.  Serva  and 

others    -  -  -  - 


TORRENS  (J.)-See Reg.y.O'Doherty     913 

TOWNSEND    (W.    O— Counsel    in 

Dyke  V.  Walford  -  -     705 

TRURO  (LORD)  Ji.C.-See  The  Baron 

de  Bode  v.  The  Queen  -      279 

TURNER    (AFTERWARDS    LJ. 

OF  APPEAL)— Counsel  in 
The  Duke  of  Brunswick  v.  The 
King  of  Hanover  -        41 

TYNTE— J^ee   Tynte  v.  The  Queen  in 

Error   .....    1103 


UNDERWOOD  —  See    Reg.    v.    The 

Archbishop  of  Canterbury         -     413 


VERNON,  W.  J.-See  Reg.  ▼.  Wii- 
liams  and  Vernon,  Trial  for 
Unlawful  Assembly      -  -     775 

Speech  and  sentence  -  822-3 

WADDINOTON  (AFTERWARDS 
PERMANENT  UNDER- 
SECRETARY  FOR  THE 
HOME  DEPARTMENT)- 

Counsel  in  Reg.  v.  Azzopardi, 
The  Sussex  Peerage  Claim, 
Gray  v.  The  Queen,  The 
Bailiff  and  Jurats  of  the  Royal 
Court  of  Guernsey,  The  Baron 


107 
233 
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WADDINOT0N-- <?on/tiitie<2. 

de  Bode    v.   The  Queen,  Beg. 
V.  The  Archbishop  of  Canter^ 

bury  -    27,89,118,179,266,419 

WALFOED   (THOMAS)-See  Dyke 

V.  Walford       -  -  -     699 


WALL'S  CASE  (COUNT  D£) 


1125 


WAEEBN—Sce  The  Mayor  of  Exeter 

T.  Warren        -  -  -  HOI 

WABBEN  (SAMUEL)— OonoRel  in 
The  Island  of  Cape  Breton 
Case     ^  -  .  -     297 

WARBEN  (S.  L.)— Counsel  in  Beg, 

V.  0*BHen       -  -  -     671 

WATSON  (W.  H.)  ( APTEBWABDS 
A  BABON  OF  THE  EX- 
CHECtUEB)  —  Counsel  in 
Jewison  v.  Dyson         -  -  8 

WELSBT  (W.  NJ— Counsel  in  The 
Baroti  de  Bode  y.  The  Queen , 
Beg.  V.  Fussell,  Beg.  t.  Wil- 
liams and  Vernon f  Beg.  v. 
Ernest  Jones       277,  723,  775,  783 

WETHEBELL  (SIB  CHABLES)- 

Counsel  in  The  Duke  of  Bruns- 
wick V.  The  King  of  Hanover  -        36 

WHABNCUFFE  (LOBD)  (THE 
LOBD   PBESIDENT)-See 

The  Bailiff  and  Jurats  of  the 
Boyal  Court  of  Guernsey         -     159 

WHABTON  PEEBAGE  (THE)     -  1104 

WHITESIDE  (JAMES),  a.C.  (AP- 
TEBWABDS    L.CJ.     OP 

IBELAND)— Counsel  in  Beg, 
V.  O'Brien,  Beg.  y.  O'Doherly, 
Beg,  y.  John  Martin    671,  832,  926 

WIOHTMAN,  J.— See  Gray  y.  The 
Queen,  In  re  Cams  Wilson,Beg. 
y.  Serva  and  others,  Howard 
y.  Gossety  Munden  y.  7%e 
Duke  of  Brunswick,  Reg,  y. 
Zulueta      118, 192, 206,  319, 403, 

Opinion  on  question  put  to  judges 

in  Gray  y.  The  Queen  -  -     127 

-»—  Judgment  in  Howard  y.  Gosset     -     327 

WILDE  (SIB  T.)  (APTEBWABDS 
LOBD    TBUBO,    L.C.)  - 

Counsel  in  The  Sussex  Peerage 
Claim.  And  see  Beg.  v.  Fussell, 


WILDE  (SIB  T.^-— continued. 

Beg,  y.  Williams  and  Vernon, 
Beg.  V.  Ernest  Jones    85,  723,  776, 

783 

Summing  up  in  Beg,  v.  Fussell      -     761 

Beg.  y.  Ernest  Jones  -  -     807 

WILDE  ( JAMES )  (AFTEBn 
WABDS  LOBD  PEN- 
ZANCE, ftc.)~  Counsel  in 
T'he  Sussex  Peerage  Claim      -        36 

WILHINS  (S.  L.)— Counsel  in  Beg. 

y.  Ernest  Jones  -  -     783 

Speech        ...  -     802 

WILLES  (JAMES  SHAWE)  (AP- 
TEBWABDS JUSTICE  OF 
C.P.)  —  Counsel  in  Buron  y. 
Denman  ...      539 

WILLIAMS,  J.  — See  The  Sussex 
Peerage  Claim,  Gray  v.  The 
Queen,  In  re  Cams  Wilson, 
Beg.  y.  Serva  and  others.  The 
Baron  de  Bode  y.  The  Queen, 
Howard  y.  Gosset  -  86, 118, 192, 
233,  266,  319 

— —  Opinion  on  question  put  to  judges 

in  Gray  v.  The  Queen  -  -     133 

Judgment  in  Howard  v.  Gosset      -     342 

WnUAMS   (JOSBPH)-Trial  for 

unlawful  assembly        -  -     776 

Speech  and  sentence  -  -  821-2 

WILLIAMS  (B.  D'ALTON)-See 

Beg.  y.  G'Doherty        -  -     924 

WILLIS  (JOHN  WALPOLE)~S€e 

Willis  y.  Gipps.  Amotion  of 
Oolonial  judge  -  .  -     311 

WILSON  (CABUS)— See  In  re  Cams 

Wilson-  -  -  -     183 

WISEMAN.  DB.  (APTEBWABDS 

CABDINAD  —  Eyidence  as 
to  Protestant  marriages  in  Borne. 
See  The  Sussex  Peerage  Claim       98 

WOBTLEY  (HON.  J.  S.)  (APTEB- 
WABDS BECOBDEB  OP 
LONDON  AND  S.G.)- 
Counsel  in  Jewison  y.  Dyson, 
The  Bailiff  and  Jurats  of  the 
Boyal  Court  of  Guernsey,  In  re 
Carus  Wilson  -  -    8, 170, 186 


TOUNOO.  A.)— Counsel  in  The  Baron 
de  Bode  y.  The  Queen  - 


266 


ZULUETA(PEDBO  DE)— See  Beg.  y. 

Zulueta.  Trial  for  slaye  trading   1102 


767S8. 


00 
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ACT  OF  STATE  AGAIKST    FO- 

REIGNEB  —  Trespass  will 
not  lie  for  act  of  state  against 
foreigner  out  of  the  jurisdic- 
tion, authorized  or  subsequently 
ratified  by  the  Crown.  Buron 
T.  Denman        -  -  - 

ADMINISTRATION-Of  estate  of 
bastard  intestate.  See  Crowh  ; 
Duchy  op  Lancaster. 

ADMIKALTY— Lords  of  the.  Ratifica- 
tion by,  of  Act  of  State  against 
foreigner.     See  Ratification. 

ALIENS — Governor  may  expel  from 
Guernsey.  In  re  Bailiff  and 
Jurats  of  Guernsey 

See  Extradition. 

ATT AINDEB  -Forfeiture  of  peerage 
on  death  of  peer  leaving  eldest 
son  attainted.  Perth  Peerage 
Claim  -  -  - 

ATTORNEY  GENERAL  —  Q^upre 
as  to  right  of  reply  in  non-jury 
cases.  JReg.  v.  Archbishop  of 
Canterbury       -  -  - 

BAILIFF  AND  JUBATS  OF 
GUEBNSEY— See   Channsl 

l8I^NI>8. 

BAB — See  Trial  at  Bar. 
BASTABD— Intestacy  of.    See  Crowm. 

BISHOPS — Appointment,  confirmation, 
and  consecrntion  of,  under 
25  Hen.  8.  c.  20.  As  to  right  of 
opposers  to  appear  at  confirma- 
tion and  make  objection.  Beg. 
Y.  Archbishop  of  Canterbury    - 

Proceedings  in  Bishop  Montague's 

Case,  1629        - 

See  Mandamus. 

BLASPHEMOUS        LIBEL  -  See 

LiBXL. 

BONA  VACANTIA— See  Crown. 

BRITISH  OFFICER-See  Trespass. 

BRITISH  SUBJECT— Murder  by,  of 
foreigner  abroad.   See  Murder. 

murder  of  British  crew  by  foreigners 

on  high  seas.     See  Murder. 

when  also  foreign  sovereign.    See 

Foreign  Sotbrbiqn. 

^—  Claim  of,  against  Crown  under 
treaty  with  France.  See  Peti- 
tion of  Right. 

CAPE  BRETON— Constitution  of— 
See  Colonies. 


I  CAPTION— Omission  of  words  "  sworn 
and   charged,*'    &c.,   does    not 
I  make    caption    bad.      Beg.  t. 

!  MarHn  -  .  -      925 

I  CARDIFF    SPECIAL     OOlOaS- 
525 1  SION,  1843  -  -  UOl 


CASES  COIOCENTSD  DPON:- 

Berhrley  Peerage  Case,  The 
Bishop  of  St.  David's  t.  Lucy 
Bisse  v.  Harcaurt    - 
Burdett  V.  Abbott    -  329 


159 


-  1126 


409 


409 
427n 


"      94 

-  502 
567,  570 
368,376, 
378,391 

-  395 

-  351 

-  97 
337,399 
489,  515 

-  15ii 
54,56 

345,346,351 

-  351 

-  1096 
96,97 

-  276 
-       356,378 

54 


CampheU  v.  Hall     - 
Daniel  V.  Philips   - 
Doe  and  Patteshall  t.  Surford 
Entich  T.  Carrington 
Evans  v.  Ascuithe  - 
Gamett  v.  Ferrand 
Glyn  ▼.  Soares 
Goff,  Ex  parte 
Grown  v.  Forrester  - 
Hesheth  v.  Braddoch 
Higham  y.  Bidgway 
Hill  V.  Beardon 
Jay  V.  Topham 
King  of  Spain  v.  HuUeH 
Leeke,  Ex  parte 
Le  Louis,  The  Case  of 
Lug  T.  Goodwin 
Madrazo  y.  Willes  - 
Manning  v.  Napp  - 
Marsden  v.  Stansfield 
Mayhew  v.  Locke    - 
Middleton  v.  Spicer 
Money  v.  Leaen       -  -  - 

Moore  t.  James  and  others 
Moslyn  v.  Fabrigas 
Nabob  of  the  Camatic  v.  East  India 
Company  -  _  .. 

Pawletty,  The  Attorney- General    - 
Beading^s  Case        _  -  . 

Beg.  T.  Archbishop  of  York 
Beg.  V.  Dent  -  - 

Beg.  V.  Morgan 
Beg,  ▼.  Stratton 

Beg.  V.  The  Sheriff  of  Middlesex  343,  349 
Bex  V.  Ambler         -  -  -   1092 

Bex  V.  D'Eon  -  -     $28 

Bex  V.  Depardo       -  -  -        32 

Bex  y.  Edmonds      ...     954 
Bex  y.  Geach  -  -  _     j^ 

Bex  y.  Harris         ...  1038 
Bex  y.  Helsham      -  -  -        31 

BexY.Kirkford      -  -  -  109g 

Bex  y.  Taylor         -  -  -     568 

Bex  V.  The  Justices  qf  Carnarvon  - 


Bex  y.  The  Justices  of  Kent 


345 
539 
569 
222 
719 
1098 
195 
719 
383 
338 
70 

70 
274 
130 
720 
103 
1091 
566 


501 
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CASES  OOIDCSIITED  UPOlT-^ofii. 

Rex  V.    The  Churchwarden*  of  St. 

PeterX  Thetfard         -  -     463 

Rex  V.  ThUtlewood  -  -     962 

Rex  y.  Twyn  -  -     1038, 1062 

Rex  V.  WeldoH        -  -    1091 

Sh(tfl€8hury^s  Case,  Lord  -  -     400 

Standen  v.  Standen  -  96.  97 

Stockdaie  y,  Hansard         330,  349.  361. 

368)  396 


Sitan  and  Jefferey*s  Case  - 
Verdon  y.  Topham  -  -  - 

Wickes  V.  Clutterbuck 
WithipoU's  Case,  Sir  William 

CENTRAL  CBDdNAL  COIJET— 

Note  on  the  history  of  - 

CHALLEH&S  TO  THE  ABRAT- 

It  is  good  grouud  of  challenge 
that  the  sheriff  has  selected  the 
jurors  on  the  panei  on  account 
of  their  reh'gion.  Reg,  v. 
(yDoherty 

A  great  disproportion  between  the 

number  of  Roman  Catholics  on 
the  jurors'  book  of  the  year  and 
on  the  panel  may  be  eridence 
of  selection  on  account  of  reli- 
gion.   Ibid. 

but  the  mere  fact  of  a  disproportion 

existing  is  not  sufficient  evi- 
dence.   Reg.  T.  Mitchel 

The  religion  of  each  juror  must 

be  strictly  prored.  Reg.  y, 
O'Doherty 

Challenge  stating  that   sheriff  has 

not  chosen  the  panel  indiffer- 
ently and  impartially,  bad  for 
generality  -  -  - 

CHALLENGES,  PEBEKPTOBT- 

Right  to,  in  non-capital  felo- 
nies.    Gray  v.  Reg. 

CHALLENGE  FOB  CAUSE-Chal- 
lenge  that  juror  bemg  a  burgess 
and  liable  to  be  rat^  for  defi- 
ciency on  the  borough  fuud 
was  interested  in  conviction,  on 
account  of  charter  granting 
felons*  goods  to  the  Corpora- 
tion, bad.    Reg,  v.  Martin 

Expressions  of  opinion  by  jurors 

not  ground  of  challenge  unless 
proceeding  from  ill-will — must 
be  proved  aliunde.    Ibid. 

CHANNEL  ISLANDS— C^MenfMy— 

Power  of  Governor  to  deport 
aliens — Right  of  Bailiff  and 
Jurats  to  confer  with  Governor 
— Registration  of  writ  of  par- 
don in  Royal  Court  unnecessary 
—Improper  use  of  force  by 
Governor  to  enforce  orders.  In 
re  the  Bailiff  and  Jurats  of 
the  Royal  Court  of  Guernsey  - 

Jersey — Power  of  Royal  Court  to 

commit  for  contempt — Habeas 
corpus  runs  to.  In  re  Carus 
WUsom- 


666 
357 
341 
565 

1135 


831 


-  831 


599 


-  183 


UOl 


118 


935 


935 


159 


188 


CHABTISTS: 

Meeting    on   Clerkenwell    Greeo, 

May  29,  1848    -  -        724,  775 

Night  procession  dispersed  by  police    744 

proclamation  against  -  -  744lL 

^^—  Meeting  at  Bonner's  Fields,  Jmie  4, 

1848.    Speech  by  Ernest  Jones 

791-796 
Meeting  at  Ashton,  July  10,  1848. 

Speech  by  M'DonaU     -  -   1126 

Charge  of  Pattern,  J.        -  -     760 

National  Charter  Association  -  792lL 

Sentences  on  -  -  -      817 

COLONIAL  JUDGE— Amotion  of, 
under  22  Geo.  8.  c.  75.,  bad  for 
absence  of  notice  of  proceed- 
ings.     Willis  V.  Gipps  -  -      311 

What  will  justify  removal  of.    In 

re  the  Island  of  Grenada,  &c.  -    1107 

COLONIES — As  to  the  power  of  Crown 
to  sever  and  unite  colonies 
where  constitution  derived  from 
Governor's  commission  and  in- 
structions. In  re  the  Island  of 
Cape  Breton     -  .  -     283 

C0][PASSING"Ck>mpas8ing  to  depose 
the  Queen,  &c.,  and  to  levy 
war  against  the  Queen.  See 
Tbbjlson  Fblony. 

Evidence  of.     Ibid. 

CONFIBMATION    OF  BISHOP- 

See  Bishop. 

C0NG£   D'EIIBE— See   Reg.  v.   the 

Archbishop  of  Canterbury        -    409 

CONSECBATION  OF  BISHOP       -    i^. 
CONSPIBACY  —  See    Treason    Fk- 

LONT;   COMPASSnCQ. 

CONSTABLES-See  Riot. 

Special  constables  of  1848  referred 

to         -  -  -  - 

CONTEMPT.  Commitmento  for,  by 
competent  court,  habeas  corpus 
refused  ... 

»—  may  be  shown  by  manner  aa  well  as 
words    -  -  -  - 

—-•  by  publications  during  trial 

See  Privileob  of  Parliament. 

CONTINUANCES-Abolition  of      -  552n 

COBONEB— Appointment  of,  in  Duchy 
of  Lancaster,  vested  in  Duke. 
Jewison  v.  Dyson  .  .  1 

CBOWN.  '  Power  of,  to  appoint  Bishops. 
Reg.  V.  Archbishop  of  Canter- 
bury      -  -     409 

— as  to    severing  and  uniting 

Colonies.  In  re  the  Islamf  of 
Cape  Breton    .  -  .     283 

— to  delegate  appointment    of 

Coroners,  but  not  of  Judges. 
Jewisom  v.  Dyson        .  .         1 


761 


184 

f6. 
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CBJOWS— continued. 

to  authorize  or  ratify  acts  of 

state  against  fortignere,     Buron 

y.  Denman  .  -  -      526 
to  create  a  port.     Mayor  of 

Exeter  v.   Warren  -  -    1104 
Right  to  bona  vacantia  of  deceased 

persons.     IJi//h-  v.  Wal/ord       -      699 

CROWN     AND     GOVERNMENT 
SECURITY  ACT.    n  &  12 

Vict.    c.    12.       See    Treason 
Felony. 

DECLARATION    AGAINST    IN- 
TEREST—'^e  Evidence. 

DEMURRER— i^ight  to  plead  over  in 

felony    ...  -  626ll 

Form  of  judgment  on  demurrer  to 

bad  plea.     See  Information. 

DEPORTATION  OF  ALIENS-See 

Channel  Islands. 
No  power  to  deport,  in  England      -      172 

DUCHY    OF    CORNWALL-Tenure 

of.       See     liord     Abinger    in 
Jewiaon  v.  Dyson  -  -        17 

DUCHY     OF    LANCASTER- Ap. 

pointment  of  Coroners  in,  vested 

in  Duke.     Jeicison  v.  Dyson,    -  1 

Eight  of  Duke  to  bona  vacantia  of 

persons   dying   in    the  Duchy. 
Dyke  v.  WiUford  -  -     699 


ELECTION— See  Indictment. 

EVIDENCE— I^eclarations  of  deceased 
persons  —  Declaration  against 
interest — Interest  must  be  pecu- 
niary— Declaration  post  litem 
motam — Foreign  Law,  witness 
peritus  virtuie  officii.  Sussex 
Peerage  Claim  -  -  - 

See  Pbbraob;  Treason  Felony. 

EXTRADITION  —  Discharge  of  pri- 
soner committed  for,  under  de- 
fective warrant.  Ejt  parte  Besset 

—  American  Treaty  of  1842,  not  retro- 
spective.    Ejc  parte  Clinton 
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!  FOREIGN  SOVEREIGN— coiii«t««i. 


j Plea  to  action  against,  bad  for  not 

I  stating  that  the  defendant   was 

sovereign  at  the  date  of  action. 
I  Munden  v.  The  Dmke  ofBrtms- 

wick       -  -  .  -      4jQ3 

'  FOREIGNER— Se*»     Act    of    Statb 
I  AGAINST;  Murder;  Xaturaxi- 

j  ZATTON. 

FRANCHISE— See  Coroner. 

FRENCH   REPUBLIC— Address    of 

Irish  Confederation  to  -  -      583 

FRENCH  REVOLXTTION  OF  1848 

—References  to      -    545n,  748,  840 

GOVERNOR  OF  GUERNS£Y~-See 

COANNKL  INLANDS. 

GUERNSEY— See  Channel  Islands. 


i  TTABF.Afi  CORPUS— Huns  to  Jersey. 
*  Will  not  be  qua&hed  for  matter 

I  properly  returnable  to.     Com- 

I  mitment    by    competent    court 

cannot   be   questioned  on.    In 

re  Cams  Wilson 

HOUSE  OF  COMMONS-See  Frivi- 

LBOB  OF  PaRLIAH&NT. 


FELONY  —  Peremptory  challenge  in 
non-capital.      Gray  v.  Meg,     - 

Bight  to  plead  over  in         - 

Accessory  after  the  fact,  sentence  on 

See  Trbason  Fblony. 

FOREIGN  SOVEREIGN— No  action 
lies  against  foreign  sovereign, 
who  is  also  a  British  subject, 
for  acts  done  in  sovereign 
character  abroad — quare  as  to 
acts  done  in  character  of  sub. 
ject  here.  Duke  of  Brunswick 
Y.  King  of  Hanover     - 

Action  against,  cases  as  to  - 

Action  by,  cases  as  to 

-^—  British  subject.    See  aboTe»  and     - 


79 

1104 
1105 


118 
62511 
1115 


33 


53ii 
66n 


INDICTMENT  —  Information  after. 
See  Information. 

Joinder    of    counts  for    seditions 

words,  unlawful  assembly,  and 
riot.  Crown  not  j^ut  to  election, 
unless  embarrassmg.  Beg.  y. 
Fussell 

Joinder  of  counts  for  compassing  to 

depose  the  Queen,  &c.,  and  for 
compassing  to  levy  war,  &c. 
lieg.  V.  Mitchel 

No  right  to  copy   of,  in  Treason 

Felony.     Ibid.- 

Use  of  "  felonious  "  in.     Martin  ▼. 

Reg.     ...  - 

INFORMATION— Pleas  to,  that  the 
defendant  had  been  indicted  for 
the  same  offence,  and  a  nolle 
prosequi  entered,  and  that  the 
indictment  was  still  pending, 
held  bad  on  demurrer.  Beg.  y. 
Mitchel 

On  demurrer  claiming  final  judg- 
ment to  bad  plea,  Court  may 
give  right  judgment  of  Be^ 
spondcat  Ouster 

INTEREST— Declaration  agunst.   See 

EN'IDBNCK. 

INTESTACY  —  Of  bastard.  See 
Crown. 

IRELAND  —  Proceedings  against 
Charles  Gavan  Duffy  for  sedi- 
tious libel,  April  28,  1846 

Irish    Confederation    founded    bj 

seceders  from  Repeal  Associa- 
tion, Jan.  18,  1847 


183 


599 
599 
935 


545 
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JBXLAJRJ^— continued, 

Prevention  of  Crime  and  Outrage 

Act  (11  &  12  Vict.  c.  2.)  -   1108 

Limerick,    Ennis,    and    Clonmel 

Special  Commissions,  January 

1848      ....   1108 

-  First  number  of  John    MitchePs 

United  Irishman^  Feb.  12        -   545n 

Meeting  of  Irish  Confederation  to 

vote  address  to  French  Repub- 
lic, March  15    •  -  -     582 

Treason  Felony  Act  (11  &  12  Vict. 

c.  12.)  passed  April  22  -  -  599ll 

Mitchcl's  Limerick  speech,  April  29      602 

->—  Proceedings   against    Mitchel  for 
seditious  libels  in  the   United 
Irishman,  ^Aj  S-IO    -  -      545 
Mitchel's  arrest  for  felony,  May  18     570 

-  Trials    of    Smith    O'Brien    and 

Meagher  for  seditious  speeches 
at  meeting  of  March  15,  May 
15-17    -  -  -  -      571 

Trial  of  Mitchel  for  treason  felony. 

May  22-27        -  -      599 

^— ^    First  number  of    John    Martinis 

Irish  Felon  newspaper,  June  24     993 

First  number  of  O'Ooherty   and 

WUliams*  Irish  Tribune,  July  1  849 
Arrest  of  Martin,  0*Doherty,  Duffy, 

&c.,  for  felony,  July  8,  9  893,  987 
Proclamation  for  surrender  of  arms, 

July  18  .  -  1042n 

Habeas  Corpus    Act    suspended, 

July  26  -  -  1033n 
Outbreak  at  Ballingarry,  co.  Tippe- 

rary,  July  29  -  -  -  598 
Trial  of  Kevin  l2od  O'Doherty  for 

treason  felony,  Aug.  9,  Aug.  17, 

Oct.  80  -  -  -     831 

Trial  of  John  Martin  for  treason 

felony,  August  14         -  -     925 

lEISH    FELON,    THE,    NEWS-    ^^^ 
PAPER— See  Reg.  v.  Martin     925 

IBISH  TRIBUNE,  THE,  NEWS- 
PAPER —  See  Beg.  v. 
(TDoherty       -  -  -     831 

JERSEY — See  Channel  Islands. 
JOINDER  OF  CWUNTS— Sec  Indict- 

MBNT  and  Tbbason  Fblony. 
JUDGMENT— Form  of,  on  demurrer 

to  bad  plea.   See  Information. 
Form  of  judgment  of  transportation. 

MarHny.Reg.  -  -     925 

JUDGE— See  Colonial  Judob. 

JUDICIAL  OFFICER— Crown  cannot 
delegate  appointment  of.  Jewi- 
son  V.  Dyson     -  -  -  1 

See  C0LONU.L  Judges. 

JURISDICTION— See  MuRDBK  and 

FOBBION  SOYEBEIGN. 

XUROR-^See  Chaixbnob. 


NATION,  THE,   NEWSPAPER- 

See  Beg.  v.  Gavan  Duffy 

NATURALIZATION  ~  Foreign 
woman  marrying  British  subject 
before  the  Natoraliiation  Acts 
not  thereby  naturalized.  Count 
de  Walts  Case 

NOLLE  PROSEftUI—Puts  an  end  to 
indictment.    Beg,  t.  Mitchel    - 

NOTICE — Proceedings  against  party 
bad  for  want  of — required  by 
the  'Maws  of  God  and  man." 
See  dictum  of  Forteeoue,  J.»  in 
Bentley^s  Case,  and  other  au* 
thorities  -  -  - 

NOVA  SCOTIA — ^Annexation  of  Cape 
Breton  to.  See  In  re  the  Island 
of  Cape  Breton 

OLD  BAILEY — See  Central  Crimi- 
nal Court. 

OPEN  AND  ADVISED  SPEAK- 
ING^ — Alderson,  B.,  on  Treason 
Fdony  by    .     - 


303 


JURY  PANEL— See  Challenge  to 
THE  Array. 

JUSTIPICATION-See  Libel. 
LANCASTER— See  Duchy  of  Lan- 

OABTER. 

LEVYING  WAR -Compassing  of. 
See  Treason  Felony. 

XiI'P'RT* — Justification  of,  under  6  &  7 
Vict.  c.  96.  not  pleadable  in 
seditious  or  blasphemous  libels. 
Beg,  V.  Gavan  Duffy  - 

LORDS  OF  THE  ADMIRALTY- 

liatification  by  Crown  of  Acts 
of  State  against  foreigner, 
through.    See  Ratification. 


MANDAMUS— Would  go  to  Arch- 
bishop of  Canterbury,  if  ob- 
jectors at  confirmation  of 
Bishop  improperly  refused  a 
hearing.  Beg.  v.  Archbishop  of 
Canterbury       -  -  -     409 

See  Bishop. 

MARRIAGE— See  Koyal  Marrla^oe 

AOT. 

MILITARY   FORCE- Use   of,  by 

Governor  of  Gaemsey  to  en- 
force obedience  to  his  orders     -     199 

MURDER  of  Foreigner  by  British 
subject  abroad  indictable  under 
9  Geo.  4.  c.  81.  s.  7.  Beg,  v. 
Azzopardi        -  -  - 

of  British  officer  and  crew  in  chaige 

of  foreign  slave  ships  infonnally 
captured  by  foreign  crew,  not 
indictable  under  4  &  5  Will.  4. 
c.  86.  and  7  &  8  Vict.  c.  2.  Beg. 
V.  Serva  .  -  - 


21 


197 


1125 
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31611 


US7 


1163] 


Index  of  Svhjectd. 


[1164 


OUTLAWEY — Sentence  reverried  after 
one  hundred  and  sixteen  years. 
Ti/nte  V.  Reg.  {in  error)  -    1103 

bars  peerage  claim  until  reversed. 

Wharton  Peerage  Claim  -    1103 

PANEL — See  Challenge  to  the 
Akray. 

PABDOH— Registration  of,  in  Channel 

Islands  unnecessary      -  -      159 

FARLIAJCENT— See  Privilege  op. 

PEERAGE— 'S'^w^e-r  Peerage  Claim. 
See  Royal  Marriage  Act. 

Peerage   by   writ    and   sitting    in 

2  Edw.  6.— Claim  cannot  be 
prosecuted  until  judgment  of 
outlawry  reversed.  Wharton 
Peerage  Claim  -  -  -   1108 

Evidence  on  loss  of  patent.  Illegi- 
timacy by  non-access.  Saye 
and  Sele  Peerage  Claim  -    1125 

Ancient  Scotch  Peerage.    Evidence 

in  absence  of  patent.  Transfer 
and  surrender  of  Scotch  Peer- 
ages before  the  Union.  Craw- 
ford and  Lindsay  Peerage 
Claim    -  -  -  -  1126 

Scotch  Peerage.    Evidence  in  ab- 

sence of  patent  Forfeiture  on 
death  of  peer  leaving  eldest  son 
attainted.  Perth  Peerage  Claim    1126 

PETITION  OP  RIGHT-Held  not  to 

lie  to  recover  compensation  oat 
of  money  paid  over  by  France 
under  treaties  of  1814  and  1815 
and  dealt  with  by  69  Geo.  3. 
c.  81.   Keg.  v.  Baron  de  Bode  -     237 

Procedure  at  Common  Law.     Ibid.     237 

Crown  fiat  .  -  248,  248ll 

Judgment  on  -  -  -  268II 

PIRACY — Treaty  alone  cannot  make 
slave  trade  piracy.  Beg.  v. 
Serva  and  others  -  -      197 

PLAQTA  DE  ttUO  WARRANTO 

— Cited  in  Jewison  r.  Dyson  -  3 

PLEADING—  See  Indictmkmt  ;  In- 
formation; Libel;  Foreign 
soverbiqn.  : 

POLICE— See  CHABTISTg ;  RiOT. 

POPE,  The— Part  in  appointing  bishops 
before  26  Hen.  8.  c.  20.  Beg. 
V.  Archbishop  of  Canterbury  -     409 

pOItT— Power  of  Crown  to  create  port, 

&c.  Mayor  of  Exeter  V.  Warren   1104 

PRACTICE— See  Attorney  Gbnb- 
ral;  Indictment;  Informa- 
tion. 

PRJBMUNIRE— Under  25  Hen.  8. 
c.  20.  See  Beg*  v.  the  Arch- 
bishop f^  Canterbury    -  -     409 

PBBROGATmr— Bee  Cuowir* 


PRISONER— Application    to  sit  by 

counsel  refused  -  -    1103 

PRIYILEOE  OF  PARLIAMENT- 

Bight  of  House  of  Commons  to 
enforce  the  attendance  of  wit- 
nesses and  persons  chaijged  with 
contempt  —  Speaker's  warrant 
to  be  judged  by  rule  applicable 
to  pre  cess  of  the  Superior 
Courts.    Howard  v.  Gosset      -      319 

PUBLIC  MEETING— See  Uhiawful 
Assembly. 

PUMJCATIONS  DURING  TRIAL 

— When  contempt.  Beg.  v. 
Martin  -  -  -      961 

CtUEBEC— Snarly  constitution  of  -      298 

RATIFICATION  by  Crown  of  Act  of 
State  against  foreigner  protects 
officer  from  action.  Buron  r. 
Denman  -  -     525 

need  not  be  expressed  under  Great 

Seal,  through  Secretary  of 
State  or  Lords  of  the  Ad- 
miralty, good.    Ibid.    -  -     543 

REBECCA     RIOTS  —  See     Cardiff 

Special  Commission,  1843         -    UOl 

RESPONDEAT     OUSTER -Court 

may  give  judgment  of,  on  de- 
murrer to  pl^  praying  final 
judgment.     Beg.  v.  Mitchel     -     545 

RIGHT  OF  REPLY— See  Attornbt 
Gbnbral. 

RIOT  —  Persons  assaulting  constables 
engaged  in  dispersing  an  unlaw- 
ful assembly  are  guilty  of  riot, 
and  persons  counselling  and 
procuring  such  assaults  are 
guilty  of  riot,  though  not  pro- 
sent  at  the  assaults.  Beg.  r. 
WiUiams  -  -  -     775 

See  also  Reg.  ▼.  Sharpe  -    1125 

ROTAL  COURT  OF  OUERNSEY- 

See  Cqaknel  Islands. 

R»YAL  MARRIAGE  ACT-12  .Geo. 
3.  c.  11.  applies  to  marriages 
contracted  abroad.  Sussex 
Peerage  Claim  -  -       79 

LordEldonon        -  -  -     84ll 

SECRETARY  OF  STATE— Ratifioa- 
tion  by  Crown  of  Act  of  State 
against  foreigner  thioogli.  See 
Batifioation. 

SEDITION— Crampton,  J.,  on  -  -  591Jl 

Definition  of  Crimiiial  Law  Com- 
missioners cited  -  -      727 

SEDITIOUS  LIBEL— See  Libbl. 

SEDITIOUS  WORDS— Expressions 
intended  and  tending  under  the 
circumstances  of  the  time  to 
produce  hatred  sad  ocntempt  of 
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the  institutions  of  the  country 
and  to  induce  unlawful  resist- 
ance, are  seditious  —  On  an 
indictment  for  uttering  sedi- 
tions words,  all  the  words  set 
out  need  not  be  proved,  but  only 
so  many  of  them  as  are  in  them- 
selves sufficient  to  conntitute 
the  crime.     Beg.  v.  Fusgell      -      723 

Sec  also  Beg,  v.  O'Brien  and  Beg. 

V.  Meagher^  Beg.  v.  Jones,  Beg. 

V.  M'Douall      -       571,  783, 1126 

SEEJEAITT-AT-ABMS  —  Attending 
the  House  of  Ci>mmon8,  action 
against.    See  Tbbspass. 

SLAVE    TRADE— Prosecution  under 

5  Geo.  4.  c.  1 18.  Beg.  v.  Zulueia  1102 

cannot  be  made  piracy  by  treaty 

only.    Beg,  y.  Serva    -  -      197 

mnrder  of  British  ofBcer  and  ci'ew 

by  crew  of  foreign  slave  ship 
unlawfully  captured      -  -      t6. 

■  Captain  Denman's  proceedings  for 

suppression  of.  Buron  v.  Den- 
man      ...  -     535 

ratified  by  Lords  Palmerston 

and  J.  BnsseU  -  -  -     532 

Lord  Aberdeen  on  -  -  -     634 

See    Act    of     State    AGAnvsT 

FORSIONBS. 

EJOVEEEION— See    Foreign    Sove- 

HEIGN. 

SPEACEE  OF  THE  HOUSE  OF 
COMMONS— See  Pbivilegb 
OF  Pabliambnt. 

SPECIAL      COMMISSIOHS-Car- 

diff,  October  1843  -  -  1101 

Limerick,    Ennis,    and    Clonmel, 

January  1848  -  -   1108 

STATE — See  Act  of  State  against 
Forkigneb. 

STATUTES  EEFEEEED  TO  :— 

3  Edw.  1.  c.  10.— Corofwr    3,  7,  9, 12, 14 

4  Edw.  1 .-  Office  of  Coroner  -       »  3 
18  Edw.   1.  c.  19.^ Administration 

0/ Estates  702,708,716 

25  Edw.  3.  c.  22.— Pro»wor5  -    422 

25  Edw.  8.  St.  6.  c.  l.^Ben^e      -    489 
28  Edw.  3.  c.  6. — Election  of  coro- 
ners     '  -  -9,10,16,17 
81  Edw.  3.  c.   W.-^AdministraJtion 

ofEstaUs  703,708,718 

21  Hen.  8.  c.  5.  ss.  8,  4 Adminis- 

tration  of  Estates         -  -     703 

22  Hen.  8.  c.  \A.—ChaUenges     119, 120, 

129, 135, 139, 151, 155 

23  Hen.  8.  c.  9.  s.  1 . — Bishop :  Eccle- 

siastical Courts  -  -     451 

23  Hen.  8.  c.  20.  s.  I.— First  Fmits: 

Appointment  of  Bishops      453,  458; 


484n,M0 


STATUTES  EEFEEEED  TO-^ontinued. 

25  Hen.  8.  c.  19. — Canons  :  Crown: 

See  ofBome       -  438,  458,  470 

—  c.  20.  s.  5.  —  Bishop:    First 

Fruits :  See  of  Borne  409,  412,  416, 
419,  424, 429, 436, 441, 487, 489, 
500,50ef 
28  Hen.  8.  c.  15. —  Offences  on  the 

High  Seas  :  Piracy      -    28,  29,  221 

33  Hen.  8.  c.  ^S.— Criminal  Law  : 

Ti'eason  and  murder  out  of  the 

dominions  of  the  Croum    22,  27,  2811, 

30, 131, 136, 140, 154 

1  Edw.  6.  c.  2.^Election  of  Bishops   423, 

449, 455,  491 

1  &  2  Ph.  &  M.  c.  8.  ss.  9,  \l.-^See 

OfBome         -  419,447,454,495 

1  Eliz.  c.  l.ss.  7,  lO.^Act  of  Supre- 

macy   .     419,447,454,469,495 

2  Eliz.  c.  4.  {Irishy— Bishops   422,  424; 

491 
13  Eliz.  c.  l.-^Treason        -  -  658lL 

43    Eliz.   c.   8. — Administration  of 

Estates^  -  -  -     703 

10  &   11   Cba.  1.  c.   9.   (/rt«A).— 

Challenge    121,124,125,129,139. 

149 

13  Cha.  2.  c.  I. -^Treason  -658ll,  103811 
22  &  28  Cha.  2.  c.  lO.—  The  Statute 

of  Distributions  -         703, 709 

31  Cha.  2.  c.  2. — Habeas    Corpus 

Act,  1679  -  183, 189, 190 

4  &  5  Anne  c.  16. — Naturalization 

of    descendants    of    Electress 

Sophia-  .  -  -     52ii 

7    Anne    c.    12. —  The    Diplomatic 

Privileges  Act,  1708     -       38,  58,  71 

6  Geo.    1.  c.  6.  —  Dependency    of 

Ireland  on  Great  Britain        -  662lL 

7  Geo.  3.   c.  59.  —  Massachusetts 

Charier  ,  -  -  295n 

12  Geo.  3.  c.  11. — Boyal  Marriage 

Act,  1772  -        79,  86, 107, 112 

14  Geo.   3.   c.  45. — Suspension  of 

New  York  Legislature-  -  295ll 

c.  SZ.^  Quebec  Act     -  -  29811 

22  Geo.  3.  c.  5S.—Bepeal  qf  Act 
for  securing  dependency  of  Ire- 
land     -  -  -  - 

c.  Ib.-'Patent  Office  Act    311,  313, 

316 
28  Geo.  3.  c.  28. — Benunciation  Act  66311 
31  Geo.  3.  c.  SI.— Canada  Act  296,  299 
36  Geo.  3.  c.  1. ^Treason  Act,  1795    638, 

997, 1092 

42  Geo.  8.  c.  92.— ^/I'eiw     -  -     27n 

43  Geo.  3.  c.  \bh. ^Aliens  •  -  27n 
47  Geo.  3.  sess.  1.  c.  ZQ.-^ Abolition 

of  Slave  Trade  -      223,  528n 

51  Geo.  3.  c.  23.— 5/ate  Trade  -  628n 
56  Geo.  3.  c.  \00.^ Habeas  Corpus 

Act,  1816  184, 189, 191 
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STATUTES  BEFSBBED  TO -continued. 

57  Geo.  8.  c.  i.—Treiitim  Act,  1817  599n, 

63811 

c.    58.  —  Murders   and  man- 

slaughters  abroad  -  26,  31 

59  Geo.  3.  c.  31. —  Claims  of  British 

subjects  on  France        237,  241,  244, 

254,  260,  266,  270 

5  Geo.  4.  c.  113.— S/nrc  Trade  Act, 

1824  -     104,200,202,218,223, 

628n.  1102 

6  Geo.  4.  c.  50. — The  Juries  Act, 

1825  -  -  -        122,129 

7  &  8  Geo.  4.  c.  28. — Criminal  Law  ; 

Benefit  of  Clergy         117,  123,  126, 

138, 141, 155, 157 

7  &  8  Geo.  4.  c.  1A.— Slave  trade, 

Brazil-  -  200,213,216 

9  Geo.  4.  c.  31 .  s.  7. — Trial  of  murder 
and  manslaughter  committed 
abroad  -  -  22,  28,  32, 104 

— —  c.  54. —  Criminal  Law  {Ire- 
land) :  Benefit  of  Clergy     117,  123, 

137, 138, 155, 156 

c.  83. —  The  Australian  Courts 

Act,  1828  .  313,  314,  316 

1  Will.  4.  c.  21.— Mandamus  -  623n 

3  &  4  Will.  4.  c.  91.  s.  11.— Jury 

(^Ireland)  -  -  -     616 

4  &  5  Will.  4.  c.  86.— TAe  Central 

Criminal  Court  Act,  1834     197,  234 
6  &  7  Will.  4.C.  ^.— Slave  trade, 

Spain  -  -        527, 528n,  536 

c.  76. — Neivspaper  Registra- 
tion Act       -     874,  909,  917, 1049 

c.  114. —  Prisoners*    Counsel 

Act       -  •  -  •     122 

8  &    4  Vict.  c.  86.  —  The   Church 

Discipline  Act,  1840     -       451,  503ll 

6  &  7  Vict.  c.  67.  s.  2. — Mandamus    452, 

46711,  503n,  523ii 

c.    75.  —  .Extradition    with 

France-  -         27ll,  1104, 1105 

c.  76. — Extradition  with  United 

States  -  -  -  -   1105 


-  c.  96.  8.  6.— TAe  Libel  Act, 
1843  {Lord  Campbell's  Act)    - 


303. 
306 

c.  98.— rAe  Slave  Trade  Act, 

1843     -         -  89,104,528n 

7  &  8  Vict.  c.  2. — Central  Criminal 

Court:  Sea     -  -  197,234 
c.  66.  8.  le.—Extradiiion        -    1125 

8  &  9  Vict.  c.  l22.^Slave   Trade, 

Brazil  -  -  -  -     215 

11  &  12  Vict.  c.  U.^The  Treason 

Felony  Act,  1848       599,  656n,  831. 

924,  925, 1080 

c.  42.—  The   Indictable  Of- 

fbnces  Act,  1848  -  -    38to 

c.  IB.— The  Crown  Cases  Act, 

1848     -  -  -  1089 


935 


STATUTES  BEFEBBSD  "SQ—ixmUnued, 

23  &  24  Vict.  c.  Z\.—Petitums  of 

Right  -  -  237b,  268b 

24  &  25  Vict.  c.  100.  ».   9.— rA« 

Offences  against  the  Person 
Act,  1861 :  Murder  and  man- 
slaughter committed  abroad      -        Silt 

25  &  26  Vict  c.  20.—Uabetis  Corpus 

Act,  1862  -  -    IMa 

38  &  34  Vict.  c.  b^.— Extradition 

^c^i87o  -  2711,  IKMa 

44  &  45  Vict  c.  59.  8.  6.—PetiiioHS 

of  Right  -  -  -    2a7b 

46  &  47  Vict.  c.  8.  8.  9.— Explosive 

Substances  Act,  1883  -  -       22a& 

47  &  48  Vict  0.  71.  8.  S.— Petitions 

of  Right  -  -  -   337b 

58  &  54  Vict.   c.  S^.— Cession  of 

Heligoland  ...  SOln 
57    &    58    Vict.   c.    SO.—Merchata 

Shipping  Act,  1894       -  -      32li 

TRANSPORTATION-Form  of  judg- 
ment  of.    Reg.  r.  Martin 

TREASON    FELOITT  —  Indictment 

under  11  &  12  Vict  c.  12.     See  59ta 

•— »  Compa88ing  to  raise  a  general  in- 
surrection for  a  general  pnrpose 
is  compassing  to  levy  war. 
Reg.  V.  O'Doherfy       -  -      831 

Indictment  for  compassing  to  levy 

war  in  order  to  force  Queen  to 
change  her  measures  and  coan- 
sels  need  not  aver  the  particnlar 
measures  and  counsels.  Reg, 
'     y.Mitchel         -  -  -     599 

<:^—  On  indictment  containing  counts 
for  compassing  to  depose,  &o., 
and  for  compassing  to  levy  war, 
&e.,  Court  will  not  put  Crown 
to  election.     Ibid.        -  -      599 

—  Prisoner  not  entitled  to  copy  of  in- 

dictment or  juiy  panel.     Ibid.  -      599 

—  Use  of  word  "  felonious  "  in  indict- 

ments for.    Reg.  y.  Martin     -     925 

Evidence  that  prisoner  was  regit- 

tered  proprietor,  &c.,  of  news- 
paper containing  incitements  to 
depose  the  Queen,  held  vrimS 
facie  evidence  against  him  of 
conspiring  to  depose  the  Queen. 
^  Reg.  V.  O'Doherty        -  -     881 

—  Evidence  that  registered  proprietor 

of  newspaper  knowingly  pub- 
lished incitements  to  depose  the 
Queen  is  evidence  against  him 
of  compassing,  &c.  Reg.  y. 
Martin  ...     9^5 

— — '  Semble  that  publications  amounting 
to  distinct  overt  acts  of  treason 
felony  cannot  be  giren  in  evi- 
dence unless  set  out  in  the  in- 
dictment    Reg.  V.  Martin       -     925 

— —  Charge  of  Alderson,  B.,  Lirerpool, 

1848      -  .  -  .    1127 


1169] 


Index  of  Subjects. 


[1170 


TBEATT—Cannot  per  se  make  slave 
trade  piracy  or  anlawfal.  Reg. 
T.  Serva,  Buron  v.  Denman    - 

197,  526 

Petition  of  right  does  not  lie  to  re- 
coyer  compensation  out  of  funds 
paid  over  by  France  pursuant 
to  treaty.  Jteg.  v.  Baron  de 
Bode     -  -  -  -     237 

Power  of  Crown  to  cede  territory 

by  treaty— iWr.  Gladstone  on    -  301n 

TBESPASS— By  foreigner  will  not  lie 
against  British  officer  for  acts  of 
State  done  out  of  the  jurisdic- 
diction  by  order  of  the  Crown, 
or  subsequently  ratified  by  the 
Crown.     Buron  v.  Denman      -     626 

Against  Serjeant-at-Arms  attend- 
ing the  House  of  Commons. 
itoward  v.  GoMset         -  -     3^9 

TBIAli — Postponement  of         -  .  528 

Publications  during,  when  contempt  961 

TRIAL  AT  BAB— In  the  Court  of 

Exchequer  in  Buron  v.  Denman  626 


TJNITEI)      IBISHMAN,      THE, 

HEWSPAPEB-See  Reg.  v! 
Miuhel  .  -      546,549 

UNLAWFUL  ASSEMBLT-A  meet- 
ing convened  for  the  purpose  of 
uttering  and  listening  to  sedi- 


UNLAWFUL  ASSEMBLT-<^//»ti<>d. 
tious  language  exciting  to  vio- 
lence and  resistance  to  law  is 
an  unlawful  assembly,  so  far 
as  parties  calling  or  attending 
it  for  that  purpose  are  con- 
cerned. Reg,  V.  Fussell,  Reg. 
Y.Jones  .  -       723,783 

Charge  of  Patteson,  J.,  on,  1848     -      760 

VENIBE  DB  NOVO— Judgment  of, 
where  pereroptorr  challenges 
disallowed         -    '        -       158, 158ll 

WAB— Compassing  to  levy.  See  Thba- 
8ON  Felony. 

I  WABBANT,    SPEAEEB'S  —  See 
Pbivilbok  op  Parlijlmbnt. 


WHITEBOY  ACTS 

Trials  for  offences  against   - 

WILL — Statements  in,  when  evidence 
of  fact  -  -  -  - 

WITNESSES— Right  of  House  of  Com- 
mons  to  enforce  attendance  of. 
Howard  v.  Gosset 

WOBDS— When  overt  acts  of  treason  - 
See  Seditious  Words. 

WBIT  OF  EBBOB— Where  peremp- 
tory  ohalleoges  disallowed. 
Groif  ▼•  ^^-y  Martin  r.  Reg. 
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